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DEGERLI MUVEKKILLERIMIZ VE MESLEKTASLARIMIZ,

Ceride biraktigimiz sene icerisinde yasanan hukuki gelismeler kapsaminda hazirlamis oldugumuz hukuk
bultenimizin onuncu sayisiyla yeniden karsinizdayiz. Bu yilda da farkli sektorlerden yeni muvekkillerimiz ve
onculuk ettigimiz yeni projelerimiz ile yolumuza devam etmekteyiz.

Sene igerisinde sizlerle de paylastidimiz Uzere; 2019 yilinda yaptigimiz basarili ¢alismalar sonucunda IFLRI000
degerlendirme siralamasinda; Sermaye Piyasasi: Bor¢ ve Hisse Senedi, Birlesme & Devralma ve Bankacilik Hukuku
kategorilerinde “top — tier” secilmis bulunmaktayiz.

Onuncu sayimizda; Cekin Ticari Hayattaki Yeri ve Guncel Sorunlari, Elektronik ve Akilli Sozlesmelerin Celecedi,
Yillik Izinlerin Elektronik Ortamda Uygulanmasi ve Fazla Calisma sureleri gibi ozellikle Gzerinde calismalar
yaptigimiz Sirketler Hukuku, Ozel Hukuk, Is Hukuku ve Icra Iflas Hukuku alanlarinda sizler icin bilgi paylasiminda
bulunmak istedik.

2020 Yilinin; Egemenodlu Ailesi, siz dederli mivekkillerimiz & meslektaslarimiz ve Turk Hukuku adina daha iyi bir
yil olmasini temenni ederim.

YUNUS EGEMENOGLU
Yonetici Ortak

DEAR CLIENTS AND COLLEAGUES,

Once again, we would like to present you with tenth issue of our Newsletter that we have prepared within the
scope of legal developments in the past year. This year, we continue our way with our new clients from different
sectors and the projects that we lead.

As we have shared with you during the year, IFLR 1000 has ranked Egemenodlu Law Firm as a top tier law firm in
the core practice areas such as Capital Markets: Debt, and Equity, Merger & Acquisition and Banking as a result
of the successful projects we conducted on during the year 2019.

In our tenth newsletter, we would like to share information about Company Law, Private Law, Labor Law and
Execution and Bankruptcy Law such as The Role of the Check in the Commercial Life and Current Issues, The
Future of Electronic and Smart Contracts, Practice of Annual Leaves in Electronic Environments and
Overtime Work.

I would like to wish the year of 2020 to be a better year on behalf of Egemenodlu Family, our esteemed clients&
colleagues and Turkish Law.

YUNUS EGEMENOGLU
Managing Partner
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Calisma hayatinda dretim gesitliliginin, esneklik
dodurucu etkenlerin de artmasi ve bu Uretimin
isletmeler tarafindan kaliteli ve en az maliyet
yaratacak sekilde yapilabilme ¢abasi ile birlikte
isletmelerin, yatinm vyaptidi, istihdam varattidi is
alanlari disinda kalan islerin bu konuda uzmanlasmis
baska isverenlere verilmesi sonucunu dodurmus
ve alt isveren olarak adlandirilan kavram ortaya
cikmistir!

Altisveren iliskisi; 4857 Sayili Is Kanunu ve buna badl
olarak cikarllan 27/09/2008 tarihli Alt Isverenlik
Yonetmeligi'nde isyerinde vyaratilen mal veya
hizmet Gretimine iliskin yardimci islerde veya asil
isin bir bolumunde isletmenin ve isin geredi ile
teknolojik nedenlerle uzmanlik gerektiren islerde
is alan, bu is igin gorevlendirdigi iscilerini sadece
bu isyerinde aldidi iste ¢alistiran gergek veya tuzel
kisiyi yahut tuzel kisiligi olmayan kurum ve kuruluslar
olarak tanimlanmistir.

MUNHASIRLIK KOSULU NEDIR?

Alt isveren iscilerinin asil isverenden alinan iste
calistirimalarinin G¢ yona bulunmaktadir. Bunlardan
birincisi, asil isverenden alinan isin herhangi bir
is olmamasi, esas isin bir bolima veya yardimal is
olmasi; ikincisi, alt isveren iscilerinin munhasiran asil
isverenden alinan iste calismasi; Gclnclsid de, isin
belli veya belirlenebilir olmasidir?2

4857 Sayil s Kanununun 2. Maddesinin 6.
Fikrasinda alt isveren tanimi yapilirken “.bu is icin
gorevlendirdidi iscilerini, sadece bu isyerinde aldidi
iste calistiran” ifadesi kullanilmistir. Bu ifade iki
hususu kapsamaktadir:

TR

ASIL ISVEREN
ALT ISVEREN ILISKISINDE
MUNHASIRLIK KOSULU

BUSRA ERSOZ EFE
bersoz@egemenoglu.av.tr

Birincisi alt isveren, iscisini sadece bu isverenden
aldigriste calistirmali ve isgiyi farkli isyerlerinde
gorevlendirmemelidir® . Isginin minhasiran o
iste gorevlendirilmesi zorunlulugu ikinci olarak,
altisveren iscisinin sadece asil isverenden alinan
iste calistirilmasi ve asil isverenin diger islerinde
calistirlmamasini ifade eder.#

Asilisverenin isyerinde ¢alisan alt isveren iscileri ayni
zamanda baskaisverenlere aitisyerlerinde ¢alisiyorsa
alt isverenlik iliskisinden so6z edilemeyecektir. Zira
4857 Sayili Is Kanunu’nda alt isveren, bir isverenden
belirlibirisinbirbolimundeveyaeklentilerindeisalan
ve iscilerini minhasiran o isyerinde ve eklentilerinde
calistiran kimse olarak tanimlanmistir. Bu kapsamda
alt isveren iscilerini munhasiran asil isverenden
aldigi iste calistirmiyor ise Is Kanunu uyarinca bir
asilisveren alt isveren iliskisi olusmamaktadir. Ayrica
alt isverenlerin, Gstlendikleri isin asil isverene ait
islerin belirli bir bolumant olusturmasi ve bunun,
asil isverene ait isyerinde yapiliyor olmasi gereklidir.
Asil isin belirli bir bolumind olusturmayan islerin
Ustlenilmesinde veya asil isin belirli bir bolumu
olmakla beraber asil isverene ait isyeri sinirlari disinda
yapiliyorsa alt isverenden soz edilemez s

Minhasirhik kosulu sadece 4857 Sayili Is Kanunu’nda
duzenlenmemis, 5510 Sayili Sosyal Sigortalar ve
Genel Sadlik Sigortasi Kanunu’nun 12. Maddesinin 6.
Fikrasinda da; ‘Birisverenden, isyerinde yUrittigu mal
veya hizmet dretimine iliskin bir iste veya birisin boldm
veya eklentilerinde, is alan ve bu is icin goreviendirdidi
sigortalilari calistiran dcuncy kisiye alt isveren denir”
seklinde ifade edilmistir. Bu Kanun’'da yer alan “bu
is icin gorevlendirdidi sigortalilari calistiran” ifadesi
munhasirlik kosuluna isaret etmektedir. Gorilecedi

ENG

EXCLUSIVITY CLAUSE

FOR THE PRIMARY EMPLOYER
SUB-EMPLOYER RELATIONSHIP

The increase in the diversity of production and
flexibility factors in the business life and the effort of
this production to be made by the business in a way
that creates quality and least cost are caused to give
business which are not in the scope of its core business,
to invest and create employment to other employers
specialized in this field and the concept of called sub-
employers has emerged!

Sub-employer relationship; pursuant to the Labour
Law numbered 4857 and correspondingly entered in
force the Sub-Employer Regulation dated 27/09/2008,
is defined as the real or legal entity, or the institutions
and organizations who undertakes to carry out work in
auxiliary tasks related to the production of goods and
services orin a certain section of the main activity or for
reasons of technological expertise in the establishment
of the primary employer and who engages employees
recruited for this purpose exclusively in the
establishment of the primary employer is called.

WHAT DOES EXCLUSIVITY CLAUSE
MEANS?

There are three conditions to the employment of sub-
employer’s employees from the primary employer.
The first of these is that the work undertaken to carry
out from the primary employer should not be ordinary,
it should be a part of the main work or auxiliary work;
the second is that the sub-employer’'s employees
engage exclusively in the work called from the primary
employer; and the third is that the work is specific
or identifiable. In the definition of sub-employer in
Paragraph 6 of Article 2 of the Labour Law numbered
4857 the expression “...employees who work for this
job, only in the workplace that employs and in the work

he/she called” is used. This statement covers
two points:

First, the sub-employer should only employ the
employees in the work that he/she called from this
employer and not engage the employee in different
workplaces.® Secondly, the obligation to engage the
employee exclusively to that work means that the sub-
employer’s employee is employed only in the work
that called from the primary employer and not the
otherworks *

Ifthe sub-employer’s employee’s works in workplace of
primary employer are also employed in the workplaces
of other employers, the sub-employer relationship
shall not be mentioned. In fact, in the Labour Law
numbered 4857, the sub-employer is defined as the
person who takes a part or attachments of a certain
work from an employer and employs own employees
exclusively in that workplace and its attachments. In
this context, if the sub-employer does not employ the
employees exclusively in work called from the primary
employer, a primary employer and sub—employer
relationship does not occur under the Labour Law. Also,
the work undertaken by the sub-employers should
compose a specific part of the works of the primary
employer, and this must be done in the workplace of
the primary employer. It shouldnt be mentioned of
the sub employment, if in undertaking works that do
not constitute a specific part of the main work or if it
is performed outside of the workplace of the primary
employer althoughitis a certain part of the mainwork .

Theexclusivity clause is not only requlatedin the Labour
Law numbered 4857, but also in Article 12 Paragraph 6
ofthe Social Security and General Health Insurance Law




Uzere 4857 Sayili Is Kanunu'nu ile 5510 Sayili Sosyal
Sigortalar ve Genel Saglik Sigortasi Kanunu’nda yer
alan asil isveren alt isveren iliskisi tanimlari birbiri ile
paraleldir.

Alt isverenlik iliskisinde alt isveren, arag-gereg ve
ekipmanini asil isverenden aldidi ise tahsis etmeli ve
munhasiran bu iste ¢alistirdigi personelini de baska
islerde istihdam etmemelidir.

Bu kapsamda alt isveren iscilerini baska isyerlerinde
saatlik veya gunluk olarak  gorevlendirmesi
durumunda bu isciler yoninden asil isveren- alt
isvereniliskisininkurulmadigisonucuna gok rahatlikla
ulasilabilecektir. Ancak onemle belirtmek gerekir ki
altisveren iscilerinin bir kisminin asil isverenin isinde
calistirilmis olmasi asil isveren alt isveren iliskisi
kurulmasina engel teskil etmemektedir.

Esasen bir is¢inin ayni taserona badl olmak kaydiyla
dedisik asil isverenler nezdinde birbiri ardina
calismis olmasi halinde, birden fazla asil isveren alt
isveren iliskisi vardir. Onceki asil isverenin kidem
tazminatindan 1475 Sayili Yasa’nin 14/2. Maddesi
uyarinca kendi dénemi ile sinirli olarak sorumlu
tutulmasi gerektigi kabul edilmelidire

Asll isveren alt isveren iliskisinin yasaya uygun
bicimde kurulmasinin ardindan alt isverenin asll
isverenden aldidi iste ¢alismaya baslayan isginin bir
sire alt isverenin baskaca isyerlerinde de calismaya
baslamasi halinde sadece bu isgiye badli olarak
asil isveren alt isveren iliskisi son bulmayacaktir.
Asil isverenden alinan iste munhasiran ¢alismasi
olmayan is¢i, asil isveren alt isveren iliskisi disinda
degerlendirilecektir. Ancak alt isveren iscilerinin
tamaminin asil isverenden alinan isler disinda, alt
isverenin baska isyerlerinde ¢alismaya baslamasi
halinde, asil isveren alt isveren iliskisi de sona
erecektir. Zira asil isveren alt isveren iliskisinin
varligindan s6z edebilmek icin alt isverenin iscilerinin
bulunmasi ve bunlarin en az birinin asil isverenden
alinan iste munhasiran ¢alismasi gerekir?

TR

Yine altisveren iscilerinin bir kisminin asil isverenden
alinan islerde calismalarinin yani sira asil isverenin
diger islerinde de calistirlmalari halinde, bu isciler
yonunden asil isveren alt isveren iliskisinden s6z
edilemeyecektir®

Yargitay bir kararinda temizlik isinin verildigi alt
isveren iscisinin asil isveren tarafindan hizmet ici
egitime de tabi tutularak asil isverenin asli ve surekli
islerinde calistirilmis olmasi halinde bu iscinin asil
isverenin gercek isgisi oldugu ve bu isverene ait
isyerine iadesinin gerektigi sonucuna varmistir’.
Farkli bir kararda ise alt isveren iscilerinin asil
isverenin iscileri ile birlikte Gretim isinde yan yana
calismalari halinde ortada muvazaali bir durumun
oldugu ve gergek isverenin sorumlu tutulmasi
gerektigi aciklanmistir.

Sonug olarak; kanun koyucunun gorevlendirilen
ayni iscinin calismasindaki streklilikte asil amaci
ilgili isciden asil isverenin de muteselsilen sorumlu
olmasidir. Bu kapsamda hukuka uygun asil isveren
alt isveren iliskisi kurulabilmesi icin alt isveren iscisi
sadece asil isverenden alinan iste calistirilmali
ve iscinin belli donemlerde baska isyerlerinde
gorevlendirilmemeli,  isciler  mudnhasiran  asil
isverenden alinan iste gorevlendirmelidir.

1 Cankaya/Cil: is Hukukunda Ucl iliskiler, Ankara 2011, 3. Baski, 5.16.
2 Izmir Barosu Dergisi, $.36, Ocak 2016

3 Cankaya/Gil:Is Hukukunda Ugli iliskiler, Ankara 20T1, 3. Baski, 5.30
4 Cankaya/Cil: Is Hukukunda Uglu lliskiler, Ankara 2011, 3. Baski, 5.31
5 Canbolat, s.17.

6 Cankaya/Cil: Is Hukukunda UglU Iliskiler, Ankara 201, 3. Baski, 5.31
7 Gankaya/Gil: is Hukukunda Ugli iliskiler, Ankara 2011, 3. Baski, 5.31
8 Cankaya/Cll: is Hukukunda Ucld iliskiler, Ankara 2011, 3. Baski, 5.31
9 Yargitay 9. HD. 911.2005 T. 2005/30958 E, 2005/35533 K

10 Yargitay 9. HD. 1712006 T. 2005/37074 E, 2005/348 K

ASIL ISVEREN ALT ISVEREN ILISKISINDE MUNHASIRLIK KOSULU
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numbered 5510 it is stated that “Third person who takes
a work from an employer in a work about production of
good and services or parts or attachments of work and
who employs the insured person charged for this work
who is called sub-employer” The expression “employs
the insured person charged for this work” in this Law
refers to the clause of exclusivity. As it may be seen
that the definitions of the sub-employer and primary
employer relationship mentioned in the Labour Law
numbered 4857 and the Social Security and General
Health Insurance Law numbered 5510 are parallel to
each other.

In the sub—employer relationship, the sub-employer
should allocate the tools and equipment to the work
taken from the primary employer and should not
employ his/her staff exclusively in other works.

Inthis context, iftthe sub-employerengages employees
in other workplaceson an hourly or daily basis, it
shall be easily said that the primary employer and
sub-employer relationship is not occurred for these
employees. However, it should be accentuated that the
fact that some of the sub-employer’s employees have
been employed in the work of the primary employer
does not pose an obstacle to the establishment of the
primary employer and sub-employer relationship.

In fact, if an employee has worked consecutively with
different primary employers, on condition that subject
to the same sub-employer, there are more than one
primary employer and sub-employer relationships. It
must be accepted that the former primary employer is
held responsible for severance pay limited to own term
accordingtothe Article14/2 of the Law numbered1475.°

Following the establishment of the primary employer
and sub-employer relationship in accordance with
the law, if an employee who starts to work in primary
employer’s workplaceand the sub-employer takes
from the primary employer and works for a time
in other workplaces of sub—employer, the primary
employer and sub-employer relationship shall not
be terminatedbecause of solely this employee. The
employee who does not work exclusively in the work
called from the primary employer shall be

EXCLUSIVITY CLAUSE FOR THE PRIMARY EMPLOYER
SUB-EMPLOYER RELATIONSHIP

considered that it is outside of the primary employer
sub-employer relationship. However, if all of the sub-
employer’s employees start to work in other worklaces
other than called from the primary employer and in
other workplaces of the sub-employer, the primary
employer and sub-employer relationship shall be
terminated. In order to be able to mention about the
existence of the primary employer- sub-employer
relationship, the employees of the sub-employer must
been and at least one of them must work exclusively in
the work taken from the primary employer”’

In addition, if some of the sub-employer’s employees
are employed in the work called from the primary
employer as well as the other works of the primary
employer, the primary employer and the sub-
employer relationship shall not be mentioned for these
employees ®

In a decision of the Court of Appeals, it was concluded
that if the sub-employer’'s employee, in whom the
cleaning job is given, is subjected to essential and
permanent works with an in-service training by the
primary employer, this employee shall be the real
employee of the primary employer and that he/she
must be returned to the workplace of that employer?
Also in a different decision, it is explained that if
the sub-employer's employees work side by side
with the employees of the primary employer in the
manufacturing, there is a pretended situation and the
real employer should be held responsible.

As a result, the main purpose of the legislator in the
continuity of the work of the same employee charged
is that the primary employer shall be conjointly
responsible for the relevant employee. In this context,
inorder to establish a lawful primary employer and sub-
employer relationship, the sub-employer’s employee
should only be employed in the work called from the
primary employer and the employee should not be
employed in other workplaces at particular periods,
and the employees should only undertakethe work
called from the primary employer.

1 Cankaya/Cil: Is Hukukunda Ugla lliskiler, Ankara 201, 3th Edition, p16
2 izmir Barosu Dergisi, p 36, Ocak 2016

3 Cankaya/Cil: s Hukukunda Ucl lliskiler, Ankara 2011, 3th Edition, p.30.
4 Cankaya/Cil: s Hukukunda Ucld llskiler, Ankara 2011, 3th Edition, p 31
5 Canbolat, p.17.

6 Cankaya/Cil:Is Hukukunda Ugla lliskiler, Ankara 2011, 3th Edition, p.31
7 Gankaya/Gil: is Hukukunda Ucla iliskiler, Ankara 2011, 3th Edition, p.31
8 Cankaya/Cil:Is Hukukunda Ugla lliskiler, Ankara 201, 3th Edition, p.31
9 Court of Appeals 9thCC. 912005 D. 2005/30958 P, 2005/35533 D.

10 Court of Appeals 9th CC. 1712006 D. 2005/37074 P, 2005/348 D.



Kefalet iliskisi, gerek sosyal gerek ticari hayatta
bircok alanda siklikla  kullanilmaktadir.  Kefalet
iliskilerinde, kefiller haklarini ve borclarini bilmeden
hareket etmeleri nedeniyle kimi zaman buyuk
borclari 6demek durumunda kalirken, kimi zaman
da sorumluluktan kurtulmasina ragmen odeme
yapacadini  zannetmektedirler.  Bu calismamizda,
oncelikle kefalete iliskin genel bilgiler verildikten
sonra Borclar Kanununun 587. Maddesinin 3.
Fikrasinda dizenlenen birlikte kefalet halinde kefilin
sorumluluktan kurtulabilecegi halleri anlatacaktir.

KEFALET SOZLESMESI NEDIR?

Kefalet sozlesmesi, 01.07.2012 tarihinde vyurirliga
giren 6098 sayili Turk Borglar Kanunu'nun (“TBK”)
581. vd. maddelerinde duzenlenmistir. TBK m. 5817'de
yer verilen tanima gore kefalet sozlesmesi, kefilin
alacakliya karsi, bor¢lunun borcunu ifa etmemesinin
sonuglarindan kisisel olarak sorumlu olmayi Ustlendidi
sozlesmedir.

Kefalet sozlesmesinin taraflari, kefil ile alacakhdir.
Kefalet sozlesmesinin  akdedilmesiyle; kefil, kefil
oldugu asil borgtan farkl, yeni bir bor¢ altina
girmektedir. Kefalet sozlesmesi ile teminat altina
alinabilecek borg iliskilerine getirilmis vasal bir
kisitlama  bulunmamaktadir.  Asil borcun  konusu
para 6deme, is gorme ya da yapmama gibi hangi
bor¢ olursa olsun; kefil, asil borclunun borcunu ifa
etmemesinin sonuclarindan kisisel olarak sorumluluk
Ustlenmis olup her halikarda belirli bir meblag para
6deme borcu altina girmektedir.

TR
KEFILINIZI IBRA
EDERKEN DIKKAT!

BURCAK KILIC / TAHA BEYAZOGLU

bkilic@egemenoglu.av.tr / tbeyazoglu@egemenoglu.av.tr

KEFALET SOZLESMESININ GECERLILIK
SARTLARI

Kefalet sozlesmesi kefil olacak kisi ile alacaklinin,
karsilikli ve birbirine uygun irade beyanlariyla
kurulacak olup bu sozlesmenin gegerliligi birtakim
kosullarin varligina badlidir. Bu kosullar; mevcut ve
gecerli bir borcun bulunmasi, kefalet sézlesmesinin
sekil sartlarina uyulmasi, esin  rizasinin - alinmasi
seklinde siralanabilir.

TBK'nin  582. Maddesinde kefalet sozlesmesinin
mevcut ve gegerli bir borg igin yapilabilecedi agik¢a
belirtilmisti.  Bu maddeye istinaden, asil bor¢
hukuka, ahlaka, adaba aykir ise ya da baslangigtaki
imkansizlik, sekle aykirlik, ehliyetsizlik, muvazaa gibi
nedenlerle kesin hukimsiz ise, kefalet sézlesmesi de
gecersiz olacaktir. Oyle ki, gegersiz bir sozlesmeye
dayanilarak kefalet sozlesmesi kurulmus ve daha
sonra asil sozlesme gecerli olarak yeniden yapilmissa
dahi, kefalet sozlesmesi kendiliginden gecerli héle
gelmeyecektir; kefalet sozlesmesinin tekrar yapilmasi
gerekecektir. Bu durum, hukukumuzda “kefalet
sozlesmesinin fer’iligi ilkesi” olarak adlandirilmaktadir.

TBK'nin 583. maddesi uyarinca kefalet sozlesmesi,
yazil sekilde yapiimadikga ve kefilin sorumlu olacag
azami miktar ile kefalet tarihi belirtimedikge gegerli
olmaz. Bu kapsamda vazili olarak yapilmayan bir
kefalet sozlesmesinin gecersiz oldudu, olasi bir davada
dne surulebilecektir.

Ayricakefilin hangi miktardakisisel givence verdiginin,
bu islemi hangi sartlarda gerceklestirdiginin farkinda
olmasl ve yaptigl bu islemle herhangi bir sekilde
aldatilmamasi icin, kefalet beyanindaki bazi hususlarin
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Surety relationship is frequently used in many areas
of social and business life. In surety relationships, due
to the action without knowing their rights and debts,
the guarantors sometimes have to pay high debts
and sometimes think that they will pay even though
they are discharged from responsibility. In this study,
primarily general description about surety is given and
then the cases which the guarantor can discharge of
the responsibility in the case of guarantees which is
regulated in Paragraph 3 of Article 587 of the Code of
Obligations.

WHAT IS THE SURETY AGREEMENT?

to the Article 581 of the Turkish Code of Obligations
numbered 6098 (“TCO”) which has entered into
force on 01.072012 defines the surety agreement
as “the agreement where the surety undertakes to
be personally liable towards the creditor in case the
debtor fails to fulfil his obligations.”

The parties to the surety agreement are the guarantor
and creditor. With the execution of the surety
agreement; the guarantor incurs new debt, different
from the original debt that he/she is guarantor. There
isany legal restriction about the debt relationships that
can be secured by the surety agreement. Regardless
of the subject of the main debt, such as paying
money, doing business or not doing; the guarantor is
personally liable for the consequences of the failure
of the principal debtor to fulfil his/her debt and in any
case incur a debt to pay certain amount of money.

THE VALIDITY TERMS OF THE SURETY
AGREEMENT

The surety agreement requires the existence of the
mutual and consentaneous declaration of intention
of the guarantor and the creditor, and the surety
agreement is deemed valid in case of the presence of
certain conditions. These conditions are stated as; the
existence of a valid and present debt, the compliance
with the requirements as to form of the surety
agreement, receiving the approval of the spouse.

The Article 582 of the TCO clearly stipulates that
the surety agreement requires the existence of a
valid and present debt. Referring to this article, if
the primary obligation is arising from the illegality,
immorality, nonadherence, or the nullity such as initial
impossibility, informality, inability, simulation, then
the surety agreement will be deemed to be invalid.
That is, even if a surety agreement is executed on
the basis of an invalid contract and then the primary
contract is re-validated, the surety agreement will not
automatically become valid; the surety agreement
shall re-executed. This is entitled as “the principle of
accessory of surety agreement” in our law.

Pursuant to the Article 583 of TCO, the surety
agreement isn't valid unless is the surety makes in
writing form and indicates the maximum amount and
the date of the surety which the guarantor is liable. In
this context, the surety agreement without making in
writing form is invalid, and may argued in a potential
case.




bizzat kefilin el vyazisi ile yazilmasi zorunlulugu
bulunmaktadir. Bu dogrultuda kefilin; sorumlu oldugu
azami miktari (hangi miktara kadar kefalet verdigini
bedel olarak), kefalet tarihini ve mateselsil kefil olmasi
durumunda bu sifatla yukumluluk altina girdigini,
kefalet sozlesmesinde kendi el vyazisiyla belirtmesi
sarttir.

TBK’nin 584. maddesiise kefilin, kefalet ile yiklenecedi
yukumlalukler sebebiyle yalnizca kendisinin dedil;
ailesinin de ekonomik yonden sikintiya dusebilecedi
ve hatta bu durumun aile birligini etkileyebilecegi
dustncesiyle, evli olan kisiler igin, kefalet
sozlesmesinin gegerli bir sekilde kurulabilmesi igin
bir sart daha getirmistir. Buna gore eslerden birinin,
bir borca gecerli bir sekilde kefil olabilmesi icin, diger
esin vazili rizasinin bulunmasi sarttir. Esler arasinda
mahkemece verilmis bir ayrilik karari veya yasal olarak
ayri yasama hakki bulunmasi ise bu sartin istisnalarini
olusturmaktadir.

KEFALET TURLERI

TBK'nin 585, 586, 587 ve 588. maddelerinde kefalet
sozlesmesinin tarleri; Adi Kefalet, Mateselsil Kefalet,
Birlikte Kefalet, Kefile Kefi, Rucua Kefil olarak
siralanmistir.

Adi kefalette alacakl, borcluya basvurmadikca kefili
takip edemez. Baska deyisle, alacakli tarafindan
borcun 6édenmesi icin ilk olarak asil bor¢lu takip edilip
bu takip karsiliksiz kalmadikca, alacaklinin adi kefile
yonelmesi mimkun degildir. Bu kefalet turt, TBK'da
ana kefalet tard olarak dizenlenmis olup, muteselsil
kefalet olarak acikca belirtiimeyen her kefalet, bir adi
kefalettir. Mteselsil kefalette ise kefil, muteselsil kefil
sifatiyla (veya bu anlama gelen herhangi bir ifadeyle)
yukamlaluk altina girmeyi kabul etmisse alacakli,
borcluyu takip etmeden kefilli takip edebilir. Kefile Kefil
ise alacakliya karsi, daha once kefil olmus ya da olacak
kimselerin borcunun Gstlenilmesi halinde ortaya ¢ikan
kefalet tUrudUr. Adi ya da muteselsil sekilde kefile
kefalet iliskisi kurulmasi mamkandar.

Birlikte kefalet; birden fazla kisinin, her biri kendi payi
icin adi kefil gibi, digerlerinin payi icin kefile kefil gibi
sorumlu olmak Gzere ayni borca birlikte kefil olmalar
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halinde ortaya cikan kefalet tlrtdir. Baska bir deyisle,
genis anlamda birlikte kefalet, ister birinden haberdar
olsun veya olmasin, ister borcun tamami ister bir kismi
icin teminat saglamis olsun, ayni borg i¢in birden fazla
kisinin kefil olmasi hali olarak ifade edilebilir.

Calismamizin bu kismina dek kefalet sozlesmesi
hakkinda birtakim genel bilgiler verilmis olup,
devaminda, uygulamada sik¢a basvurulan kefalet
turlerinden biri olan “Birlikte Kefalet” irdelenecektir.
Zira birlikte kefalet, gerek alacakliya daha buyuk
bir glvence sadlamasi, gerek birlikte kefalet
sorumlulugunu Gstlenen kefillerin, borcun kismen de
olsa diger kefiller tarafindan 6denecedi distncesi ile
hareket etmeleri sebebiyle uygulamada en ¢ok tercih
edilen kefalet taridur. Bu kefalet tirl "Gergek Birlikte
Kefalet” ve “Cercek Olmayan Birlikte Kefalet” seklinde
ikili bir ayrimla uygulama bulmaktadir. Birden fazla
kisinin birlikte kefil olma iradesine sahip olarak ayni
borca kefil olmasi halinde, “Cercek Birlikte Kefalet"ten
soz edilebilecektir. Bu kefalet tirinun aksine, birlikte
kefil olma iradesi bulunmaksizin, ayni borca birden
fazla kisinin birbirinden habersiz olarak kefil olmalar
halinde ise “Cercek Olmayan Birlikte Kefalet” ortaya
cikacaktir.

Turk Bor¢lar Kanunu’nun 587. Maddesinin 3. Fikrasinda
kefilin  kefalet borcundan kurtulabilecedi haller
sayilmistir. Madde gerekgesinde de “Alacakli, kefilin
ayni alacak icin baska kisilerin de kefil oldugunu veya
olacaginivarsayarak kefalet ettidgini biliyor veya bilmesi
gerekiyorsa, bu varsayim sonradan gerceklesmezse
veya kefillerden birinin alacakli tarafindan kefalet
borcundan kurtariimasi ya da kefaletinin hikimsiz
olduguna karar verilirse, kefil kefalet borcundan
kurtulacaktir” denilmistir.  Kefil, kefalet iliskisinin
kurulma nedeni ile fikrada sayilan hallerden birinin
gerceklesmesi  halinde borcundan  kurtulacaktir.
Kefil, kefalet sorumlulugu altina girerken, ayni borg
icin baskalarinin da kefil olacagini bilerek ve buna
guvenerek hareket etmis olabilir. Bu durumda, borg
o6denmedigi takdirde sorumlulugun paylasilacagini,
muteselsil kefalet iliskisinde alacakli vyalnizca bir
veya birka¢ kefili sonuna kadar takip etse dahi,
borcun tamamini 6demek zorunda kalan kefilin ricu
edebilecedi dider teminatlarin yaninda, kendine
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In addition, for the avoidance of the consciousness in
which amount and conditions that he/she guarantees
and the avoidance of the deceived of the surety;
some element of the declaration of surety shall draft
in handwriting. Accordingly, the guarantor shall draft
in handwriting the maximum amount for which he is
liable (up to which amount), the date of surety and if
5o, he/she is liable for the obligation as a joint surety.

Article 584 of TCO sets condition for married persons
for establishing a surety agreement in a valid manner
with the idea that the guarantor will not only have
economic difficulties but also his or her family due
to the obligations imposed on guarantor, and this
situation may affect the family unity. Accordingly, in
order to stand surety in a valid manner, the written
consent of the spouse shall be given in advance. The
exception to this requirement is a split or separation
orderissued by a court.

TYPES OF SURETY AGREEMENT

The types of surety agreement are determined in the
Article 585, 586, 587 and 588 of TCO; Simple Surety,
Joint and Several Surety, Co-surety, Collateral Surety,
Counter Surety.

In the simple surety, the creditor cannot resort to
debt recovery before suing the principle debtor. In
other words, it is not possible for the creditor to sue
the guarantor unless the principle debtor is suing for
the payment of the debt by the creditor and this suit
remains gratuitous. This type of surety is regulated
as the main type of surety in the TCO, and in any
surety which is not explicitly stated as joint surety is
an ordinary surety is a simple surety. In the joint and
several surety, if the guarantor assumes responsibility
for an obligation as a joint and several guarantor (or
any other meaning), the creditor may resort to the
guarantor without suing the principal debtor. The
collateral surety is also the type of surety that arises
when the debts of the people who have been or will
be guarantor before are assumed. It is possible to
establish a collateral surety relationship in ordinary or
jointly.

The Co-surety is the type of surety that occurs where
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more than one person is the guarantor of the same
debt, each of them is liable as guarantor for their own
share, such as the principal guarantor and the other
guarantor for the share. In otherwords, in broad terms,
the surety can be defined as the condition that more
than one person is the guarantor of the same debt,
whether or not someone is aware of it or whether it
provides collateral for the whole or part of the debt.

Until this part of our study, some general information
has been given about the surety agreement and in
the following “Co-surety”, which is one of the most
frequently used types of surety, will be examined. Co-
surety is the most preferred type of surety because of
fact that it provides a greater assurance to the creditor
and the guarantors who assume the responsibility of
Co-surety act with the idea that the debt will be paid
by the other guarantors. This type of surety finds
a double distinction between “Real Co-surety and
Unreal Co-surety”. In the event that more than one
person are the guarantor of the same conditions
with the intention to be the guarantor together, “Real
Co-surety” can be mentioned. Unlike this type of
surety, ” Unreal Co-surety” will arise if more than one
person is independently agreed to stand the surety
for the same obligations without the intention to be
guarantor together.

The Paragraph 3 of the Article 587 of the Turkish Code
of Obligations stipulates the circumstances which
the guarantor can discharge the surety. In the Article
justification it is stipulated that “if the creditor knows
or needs to know that the guarantor assumes or
have to assume that other persons are or will be the
guarantor for the same receivable, the guarantor will
be discharged if the assumption is not subsequently
realized or if one of the guarantors is bailed out by the
creditor or the surety is void.” The guarantor shall be
relieved of its debt if one of the conditions mentioned
in the paragraph occurs due to the establishment
of the surety relationship. The guarantor may have
acted with the knowledge and trust that others would
be the guarantor for the same debt. In this case,
the guarantor may have been entered in to surety
relationship with the idea that the responsibility will
be shared if the debt is not paid, that the risk will be




dusen payi 6demeyen kefillere de riicu edebilecegive
riskin paylasilacagr dustuncesiyle kefalet yukumlulugu
altina girilmis olabilir. Buna gore, kefillerden bir ya da
bir kagi, baska kisilerin de kefil olacagini 6ngoérerek
kefil olmus ve bu durum alacakli tarafindan da biliniyor
veya bilinmesi gerekiyorsa, ancak sonugta baska
kisiler kefil olmamissa, ya da kefillerden biri alacakl
tarafindan kefalet borcundan kurtarilmissa vyahut,
kefaletinin gecersiz olduguna karar verilmisse artik
kefil borcundan kurtulacaktir.

TBKS87/f3.  fikrasi  sadece  kefalet  acisindan
uygulanmasi s6z konusu olabilecek bir hukim olup,
kefaletten baska kurumlarda, 6rnegin birden fazla
kisinin yapmis oldudu garanti sozlesmesinde, borca
katilmada, mdateselsil  borclulukta, birlikte borc
Ustlenilmesinde ya da toplu rehinde uygulanamaz.

Kefilin ~ TBKS87/f3%e  dayanarak  sorumluluktan
kurtuldugu itirazini ileri surebilmesi icin kendisi ile
birlikte baskalarinin da ayni borca kefil olduguna
veya olacagina dair alacakl tarafindan bilinebilir
nitelikteki varsayiminin bosa cikmasi gerekmektedir.
Bu noktada varsayimin bosa ¢cikmasi; varsayima konu
olan kisinin kefil olmamasi, varsayima konu kefilin
alacakl tarafindan sorumluluktan kurtarilmasi veya
varsayima konu edilen kefilin kefaletinin gegersiz
olmasi seklinde karsimiza cikabilir. Varsayimi bosa
¢ikan kefil, yanivarsayima konu ettigi kisi ya da kisilerin
kefil olmamasi durumunda kefil sorumluluktan
kurtulabilir. Ornegin, dngoérilen dort kisiden sadece
Gcunin kefil olmasi ve bir kisinin kefil olmamasi
durumunda, bu bir kisinin kefalet taahhidinde
bulunmamasi durumunda, sorumluluk altina girerken
bu taahhutte bulunmayan kisinin de kefil olacag
varsayimina sahip olan kefil sorumluluktan kurtulur.
Kefil yanlislikla daha kucUk bir tutarla sorumluluk altina
girmisse ya da zamansal agidan varsayilandan daha dar
bir sorumluluk Ustlenmisse, bu durumda onu varsayan
kefil ya da kefillerin sorumlulugu da buna uygun olarak
azalacaktir,

Alacakli kefillerden bir tanesini, diger kefillerin onayi
olmaksizin  borcundan kurtarirsa, bu durumda
borcundan kurtulan o kefili g6z 6niinde bulundurarak
sorumluluk altina giren her bir kefil, adiya da muteselsil
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birlikte kefil olmasi herhangi bir fark yaratmaksizin,
TBKS87/f3 uyarinca sorumluluktan kurtulur.

Kefillerden bir tanesinin kefalet taahhidinin gecersiz
olmasi hélinde, kefalet sdzlesmesi gegersiz olani, kefil
olurken varsayimina konu eden kefil sorumluluktan
TBK. m. 587/f 3 uyarinca kurtulacaktir. Kefilin kefaletin
gecersizligi sadece o kefil tarafindan dedil, ayni
zamanda bunda menfaati olan herkes tarafindan ileri
strulebilir,

Sonu¢  olarak,  kefil  TBKS87/f3  geredince
kendisinin  nitelikli  varsayiminin = bosa  ¢ikmasi
halinde  sorumluluktan  kendiliginden  kurtulur.
TBK 587/f3te belirtilen sartlarin  gergeklesmesi
halinde ortaya cikan hukuki sonug, varsayimi bosa
¢ikan kisinin sorumlu oldugu miktarin indirilmesi
veya ona tazminat odenmesi  degildir  Uglinct
fikrada belirtilen sartlar gergeklestikten sonra,
kefilin varsayimi gerceklesmemisse ve alacaklinin
kefilden talepte bulunmasi hélinde; kefil TBK 587/f.3
geredince sorumlulugunun sona erdigi itirazini
alacakliya karsl ileri strebilecektir. Bu fikra uyarinca,
kefilin  sorumluluktan  kurtulmasi,  sorumluluktan
kurtulan kefili varsayimina konu ederek kefil olan
diger kefillerin de sorumluluktan kurtulmalarina
neden olabilir. Ayrica kefil, varsayiminin alacakli
tarafindan  bilinebilir oldudgunu ve bu varsayimin
gergeklesmedigini ispatlamakla yukamladar.
Kefil, varsayimin gergeklesmedidi ya da birlikte
kefillerden bir tanesinin kefaletinin gegersiz oldugu
zamandan baslayarak kefalet borcunun muaccel
oldugu zamana kadar sorumluluktan kurtulabilir.
Kefalet borcu muaccel olmadan once, alacakl
tarafindan kefillerden biri borcundan kurtarilirsa,
bunu varsayimina konu eden kefiller acisindan da
bu madde hukmu uygulanabilecektir. Ancak borcun
muaccel olmasindan sonraki durum tartismalidir.
TBK. m. 587/f 3’e dayanan kefile alacakli, sozlesmenin
kefilin kastettigi sekilde kurulmasina razi oldugunu
bildirmesi halinde dahi, kefil sorumluluktan tamamen
kurtulur. Kisacasi, kefillerden bir tanesinin borcundan
kurtulmasi halinde, bu kefili g6z 6niinde bulundurarak
sorumluluk altina giren diger kefiller de sorumluluktan
kurtulacaktir.
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shared and the creditor, who have to pay all debt, will
revoke to the guarantors who do not pay the own
part and the other guarantees even if the creditor
follows only one or several guarantors in the joint
surety relationship. Accordingly, the guarantor will be
released if one or more of the guarantors have been
vouched for the assumption that other persons will
also be guarantors and this is known or should be
known by the creditor, but ultimately other persons
have not been guarantors, or if one of the guarantors
has been bailed out by the creditor or the surety is
invalid.

Paragraph 3 of Article 587 of TCO is an article which
can only be enforced for surety and cannot be
enforced in other institutions such as guarantee
agreement, participation in debt, joint liability, joint
debt or collective pledge.

In order to assert the objection that the guarantor to
be relieved of liability according to the Paragraph 3
of Article 587 of TCO, the creditor’s assumption that
he/she and others will be the guarantor of the same
debt shall be failed. At this point, the situation that
the assumption is failed; the person subject to the
assumption is not a guarantor, the surety subject to
the assumption is recovered from the liability by the
creditor or the surety of the guarantor subject to the
assumption is invalid can show up. The guarantor,
whose assumption is failed, that is, the guarantor may
be relieved of liability if the person or persons towhom
it is assumed is not a guarantor. For example, if only
three of the proposed four persons are guarantors
and one is not a guarantor, in the event that a person
does not commit to surety, the guarantor who has
the assumption that the person who does not make
this commitment will be liable, will be relieved of the
liability. If the guarantor has inadvertently assumed
liability for a smaller amount or has taken a narrower
liability than the time assumed, then the liability of
the guarantor or guarantors assuming will be reduced
accordingly.

If the creditor discharges one of the guarantors
from their debts without the consent of the other
guarantors, in that case, each quarantor, without any
difference simple or joint, who takes responsibility
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under consideration of that guarantor who stands
surety, , will be discharged from liability in accordance
with Paragraph 3 of Article 587 of TCO.

In the event that one of the guarantor’s commitment
is invalid, the guarantor, which is the subject of the
invalid surety contract, shall be released from the
liability due to the Paragraph 3 of Article 587 of TCO.
The invalidity of the surety can be asserted not only by
that guarantor, but also by anyone who has an interest
init.

As a result, the guarantor is automatically relieved
of the liability in case his qualitative assumption is
wasted in accordance with the Paragraph 3 of Article
587 of TCO. The legal consequence that arises when
the conditions set out in TCO 587/3 are not the
reduction of the amount of the person responsible
about assumption or payment of compensation to
him/her. After the conditions due to the Paragraph
3 are realized, if the guarantor’s assumption has not
been fulfilled and the creditor makes a request from
the quarantor; the guarantor will be able to raise an
objection to the creditor according to the 587/3 of
TCO. Pursuant to this paragraph, the guarantor’s
disqualification may be subject to the assumption
of the guarantor, which may lead to the exclusion
of other guarantors. In addition, the guarantor is
obliged to prove that the assumption is known to the
creditor and that this assumption is not realized. The
guarantor may be free of liability from the time that
the assumption does not materialize or the surety of
one of the guarantors is invalid, until the surety is due.
If one of the guarantors is rescued from the debt by
the creditor before the surety is due, the provision
of this article may also be applied to the guarantors
subject to the assumption. However, the situation
after the debt is debatable. In the case of quarantor
based on the surety according to the Paragraph 3 of
Article 587 of TCO, the guarantor shall be relieved
of the liability even if he/she declares that he/she is
willing to establish the contract as intended. In short,
in case one of the guarantors discharged, the other
guarantors who take liability by considering this
guarantor will be released from the liability.




ELEKTRONIK TICARET (E-TICARET)
VE ELEKTRONIK SOZLESME
KAVRAMLARI

Turk Borc¢lar Kanunu (“TBK”) ya da Elektronik
Ticaretin ~ DuUzenlenmesi  Hakkinda  Kanun'da
("ETDHK”)  elektronik ticaret ya da elektronik
sozlesmenin  tamimlar yapilmamistin. Ancak,
ETDHK’nin amag ve kapsamini belirleyen 1. maddesi
ile elektronik ileti tanimina iliskin 2. maddesinden
hareketle, elektronik ticareti, mal veya hizmetlerin
elektronik ortamda, Gretimi, pazarlanmasi, satimi ve
dagitimina yonelik gergeklestirilen ticari islemlerin
butinu olarak; elektronik sozlesmeyi ise bu araclarla
yapilan sozlesmeler olarak tanimlamak mumkindar.

Gorulecedi Uzere, elektronik sozlesme kavrami,
sozlesmenin iceridi ile degil; kurulus yontemiyle
ilgilidir. Bu nedenle, sirf bu ozelligi nedeniyle ayri
ve kendine 6zgU bir sdzlesme kategorisi yaratilarak
bu sozlesmelere uygulanacak  6zel  kurallar
olusturulmasina ihtiva¢c bulunmadigindan, Borglar
Hukuku'nda vyer alan, sozlesmelerin kurulusuna,
gegerliligine ve ifasina iliskin hukamler nitelidine
uygun distigu olgude elektronik sézlesmelere de
uygulanabilecektir.

Burada gecen elektronik ortam kavrami, teleks,
faks, elektronik posta gibi tim elektronik iletisim
araclarini kapsayacak kadar genis bir kavramdir.
Ancak elektronik ticaret kavrami, esasen internet
Gzerinde vyapilan ticari islemleri ifade etmek Uzere
kullanilmaktadir.
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INTERNET ARACILIGI ILE ELEKTRONIK
SOZLESMELERIN KURULMAS]

OZGE ALBUSTANOGLU
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I[ILELEKTRONIK SOZLESMELERIN
KURULMAS|

A.Elektronik Sé6zlesmelerin Kurulusuna iliskin
Beyanlar (Oneri, Oneriye Davet ve Kabul)

TBK’nin 1. maddesi geredi, elektronik sézlesmelerin
de kurulabilmesi icin  taraflarin karsilikli  ve
birbirine uygun irade beyanlarinin varligi aranir.
Iste bu beyanlardan ilki éneri, dideri ise kabuldr.
Bir elektronik soézlesmenin kurulmasindan soz
edebilmek icin, elektronik sozlesmeye iliskin bu
irade beyanlarinin her ikisinin de elektronik ortamda
aciklanmasi gerekir.

1.0Oneri ve Oneriye Davet

Internet aracihidiyla mal ve hizmetlerinin tanitimin
ve bunlarlailgili sézlesme yapmak isteyen kisilerin bu
tekliflerinin hukuken gecerli bir éneri sayilabilmesi
icin, TBK’da belirtilen sartlari tasimasi gerekir.

Buna gore bir irade beyanin 6neri sayilabilmesi icin,
sozlesmenin battn esasl unsurlarini icermesi, karsi
tarafin kabul beyani ile sézlesmenin kurulmasina
imkan verecek nitelikte olmasi ve icabi yapanin icabi
ile bagl kalmak niyetinde olmasi gerekmektedir.
Icabiyapaninicabi ile bagl olmak niyetinde olmadid
anlasiliyorsa, bu irade beyani 6neriye davet olarak
kabul edilecektir.

Web sitesinde satisa sunulan Urtnlerle ilgili bilgilerin
oneri mi, yoksa éneriye davet mi oldugu konusunda
doktrinde adirlikli olarak savunulan goristn, bu
bilgilerin “6neri” dedil ve fakat “oneriye davet”
olarak kabul edilmesi yontunde oldugunu belirtmek
gerekir. Zira Grtnlere iliskin bilgileri sunan kisinin,
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THE CONCLUSION OF ELECTRONIC
CONTRACT VIA INTERNET

I.CONCEPTS OF E-COMMERCE AND
ELECTRONIC CONTRACT

Turkish Code of Obligations (“TCO) or Law on the
Regulation of Electronic Commerce (“LREC”) do
not have a definition for e-commerce or electronic
contract. However, starting from Article 1, which
defines the purpose and scope of LREC, and Article 2
which sets out the definition of electronic message,
it is possible to define electronic commerce as the
whole of the commercial transactions carried out
for the production, marketing, sale and distribution
of goods or services in electronic environment; and
electronic contract as the contract made through
electronic communication instruments.

As can be seen, the concept of electronic contract
is not based on the content of the contract; but it
relates to the formation method. Therefore, since
there is no need to create special rules to be applied
to these contracts by creating a separate and unique
contract category just because of this feature, the
provisions of the Law of Obligations regulating the
formation, validity and performance of the contracts
also apply to electronic contracts to the extent that
they are appropriate to the nature.

The concept of electronic media is broad enough
to cover all electronic communication instruments
such as telex, fax and electronic mail. However, the
concept of electronic commerce is mainly used to
refer to commercial transactions on the Internet.

I.,THE CONCLUSION OF ELECTRONIC
CONTRACTS

A.Declarations on the Conclusion of Electronic
Contracts (Offer, Invitation to an Offer and
Acceptance)

Pursuant to Article 1 of the TCO, the existence
of mutual and appropriate will declarations of
the parties is sought in order to form electronic
contracts. The first of these statements is the offer
and the other is acceptance. In order to be able to
speak of the conclusion of an electronic contract,
both these declarations of will regarding the
electronic contract must be disclosed in electronic
form.

1.0ffer and Invitation to an Offer

For those who wish to promote their goods
and services through the Internet and to make
contracts related to them, their offers must meet
the requirements stated in the TCO in order to be
considered as a legally valid proposal.

Accordingly, in order for a declaration of will to be
considered as an offer, it must contain the essential
elements of the contract, be capable of formation
the contract with the declaration of acceptance of
the counter party and intend to be bound by the
offeror. If it is understood that the offeror does not
intend to be bound by the offer, this declaration of
will be deemed as an invitation to an offer.




sozlesme yapmadan 6nce muhatabin 6deme guci
hakkinda bilgi sahibi olmasi ve talep edilen Grinin
stoklarinda bulunup bulunmadigini kontrol etmesi
gerektigi kabul edilmektedir. Bu itibarla onerinin,
ancak internet kullanicisinin web sitesinde yer alan
siparis  formunu doldurarak internet Uzerinden
gondermesiile yapilmis olacadi kabul edilmektedir.

Web sitesinde ilan edilen bilgilerin, mal veya
hizmetlerin fiyati, Grinlerin temel ozellikleri gibi
sozlesmenin objektif bakimdan esasli unsurlarini
icermesi ve satici veya hizmet sunanin yapmis
oldugu teklif ile badli olmadigini gosteren bir
ifadeyi icermemesi halinde ise, éneri olarak kabul
edilecektir.

2.Kabul

Sozlesmenin  kurulabilmesi  icin,  muhatabin,
kendisine yapilan icabi kabul etmesi ve kabule iliskin
irade beyaninin icabi yapana ulasmasi gerekir. Bir
beyanin kabul beyani sayilabilmesi igin, 6neride yer
alan sartlara uygun olmasi gerekmektedir. Sayet
oneride belirtilen sartlari degistiriyor veya yeni
sartlar ekliyor ise bu beyanlar kabul beyani degil,
yeni bir 6neri olarak degerlendirilir.

Internet Gzerinden vyapilan sozlesmelerde kabul
beyani, web sayfasinda ilan edilen genel sartlarin
altinda ya da yaninda vyer alan “kabul ediyorum”
butonunun tiklanmasi suretiyle ya da e-postayla
gonderilen icaba, yine e-posta yoluyla agikga kabul
beyanin gonderilmesi metoduyla da agiklanabilir.

B.Ehliyet

Elektronik  sozlesmelerde,  genellikle  taraflar
sozlesmenin  kurulmasindan  6nce  bir  araya
gelmediginden sozlesmenin  kurulmasi sirasinda
ve devaminda birbirini gorememektedirler. Turk
Medeni  Kanunu’nun  (“TMK”) 15. maddesine
gore, ayirt etme guctne sahip olmayanlarin (tam
ehliyetsizlerin) yaptiklari islemler hukum ifade
etmeyecedinden vyapilan hukuki islem gegersiz
sayilacak; sonrasinda vyasal temsilcinin izni ya da
onay! olsa dahi islem gegerli hale gelmeyecektir. Bu
nedenle tam ehliyetsiz bir kisiyle elektronik ortamda
sozlesme akdeden bir kisi, sézlesmenin elektronik
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ortamda gerc¢eklestiginden bahisle, islemin gegerli
oldugunu ileri siremeyecektir. TMK'nin 16. Maddesi
uyarinca, ayirt etme guclne sahip kacukler ve
kisithlar (sinirli ehliyetsizler) ile yapilan elektronik
sozlesmeler igin ise, yasal temsilcilerinin rizasi olmasi
halinde islem gecerli hale gelecektir.

C.Hazirlar Arasi Elektronik Sézlesmeler ve Hazir
Olmayanlar Arasi Elektronik Sézlesmeler

iradenin aciklanmasi ile karsi tarafa ulasmasi
arasinda bir zaman araliginin var olup olmamasina
gore, sozlesmeler, hazirlar arasi ve hazir olmayanlar
arasi sozlesmeler olarak ayrima tabi tutulmaktadir.
Sozlesmelerin hazirlar arasinda yapilip yapilmadigini
belirleyen  unsur,  taraflarin karsilikli olarak
birbirlerinin beyanlarini aninda 6grenme ve buna
karsi cevap verme imkanlarinin varligina gore tespit
edilmektedir.

Elektronik sozlesmelerin hazir olanlar veya hazir
olmayanlar arasi s6zlesme olarak nitelendirilmesi,
bu sozlesmelerin kurulusunda kullanilan araclara
bagl olarak degisir. Kullanilan araglar, s6zlesmenin
kurulusuna iliskin beyanlarin karsi tarafa aninda
ulasmasina imkan veriyor ise, hazirlar arasi bir
elektronik sozlesmenin varliginda s6z edilecektir.
Ornedin; internet araciidr ile video konferans
gortsme metodu ile yapilan sézlesmeler hazirlar
arasi elektronik sozlesme olarak kabul edilirken;
elektronik posta ile vyapilan sozlesmeler hazir
olmayanlar arasi elektronik sozlesmeler olarak
degerlendirilmek gerekir. Hazir olmayanlar arasi
vapilan sozlesmelerin en yaygin 6rnedini; Taketicinin
Korunmasi Hakkinda Kanun’da duzenlenen ve
taraflarindan birini tuketicinin olusturdugu mesafeli
sozlesmeler olusturmaktadir.

I11.BILGI VERME YUKUMLULUGU

ETDHK'da (m. 3-5) elektronik sozlesmelerin
kurulmasina iliskin birtakim 6zel duzenlemeler yer
almaktadir. ETDHK 3. maddesi, hizmet saglayicilara,
yani e-ticaret faaliyetinde bulunan gergek ya da tuzel
kisilere, elektronik sozlesmelerin  kurulmasindan
dnce veya kurulmasi sirasinda, karsi tarafa bir takim
konularda bilgi verme ve verileri koruma yukimlugo

INTERNET ARACILIGI ILE ELEKTRONIK SOZLESMELERIN KURULMAS
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It should be noted that the predominant argument
in the doctrine as to whether the information
about the products offered for sale on the website
is an offer or an invitation to an offer is that this
information should be accepted as “an invitation
to an offer” and not as “an offer”. It is accepted that
the person providing the information about the
products must have information about the solvency
of the counter party before making a contract and
check whether the requested product is in stock. In
this respect, it is accepted that the offer will only be
made by the Internet user by filling in the order form
on the website and sending it over the Internet.

It will be deemed as an offer provided that the
information posted on the website includes
objectively substantive elements of the contract,
such as the price of the goods or services, the
basic characteristics of the products, and does not
include a statement indicating that the seller or
service provider is not bound by the offer.

2.Acceptance

In order for a contract to be concluded, the offeree
must accept the offer and the declaration of will
regarding the acceptance must be received by the
offeror. In order for a declaration to be considered as
anacceptance, it must comply with the requirements
of the offer. If they are changed or new conditions
are added, these declarations are considered as a
new offer, not an acceptance.

For the contracts concluded through Internet,
declaration of acceptance can be made by clicking
the “I accept” button placed next or under the
general conditions announced on the website or
by sending an e-mail expressing the declaration of
acceptance clearly if the offer is sent by an e-mail.

B.Capacity

In electronic contracts, since the parties do not
meet before the conclusion of the contract,
they cannot see each other during and after the
conclusion of the contract. According to Article 15
of the Turkish Civil Code (“TCC”), the transactions
made by those who do not have the capacity of
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discernment (incompetent) will not be effective;
and the transaction will not be valid even if the
legal representative gives their permission or
approval for those transactions. Therefore, a person
who concludes an electronic contract with an
incompetent person will not be able to claim that
the transaction is valid since the contract is realized
electronically. According to Article 16 of the TCC, for
electronic contracts with minors and persons with
limited capacity, the transaction shall be valid if the
consent of their legal representative is obtained.

C.Electronic Contracts Made Inter Praesentes
and Electronic Contracts Made Inter Absentes

Contracts are divided into two categories, as
contracts made inter praesentes (face to face)
and contracts made inter absentes (not physically
present), depending on whether there is a time
interval between the disclosure of the will and
the receipt of that will by the counter party. The
factor that determines whether the contracts are
made inter praesentes is determined according to
the possibility of the parties to mutually learn and
respond to each other's declarations.

The qualification of electronic contracts as contracts
made inter praesentes and contracts made inter
absentes varies depending on the instruments
used in the conclusion of these contracts. If the
instruments used ensure that the statements
regarding the establishment of the contract are
immediately reached to the other party, then it
will be deemed to as electronic contracts made
inter praesentes. For example; while the contracts
made with the method of video conference call via
Internet are accepted as electronic contracts made
inter praesentes; the contracts made by electronic
mail should be considered as contracts made inter
absentes. The most common examples of contracts
made inter absentes are the distance sales contracts
in which one of the parties to the contract is a
consumer under the Law on Consumer Protection.
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yuklemis; bu yukamluklere uymayanlar icin cezai
yaptinmlar &ngdérmastar (m. 12).

Buna gore, e-ticaret faalivetinde bulunan hizmet
saglayicilarin sozlesmelerin - kurulmasindan  6nce
veya kurulmasi sirasinda karsi tarafa, gncel tanitici
bilgileri (gercek kisiler icin ad, soyad ve adres;
tazel kisiler icin ise ticaret unvani, merkez adresi,
vb. bilgiler), elektronik sozlesmenin kurulabilmesi
icin izlenecek teknik adimlara iliskin bilgileri,
web sitesi  Uzerinden kurulan bir sozlesmede,
kabultin gonderilme bicimi, karsi tarafca iletiimesi
gereken kredi karti ya da adres bilgisi qgibi bilgilerin
iletilme yontemi, sozlesme metninin sézlesmenin
kurulmasindan sonra kendisi tarafindan saklanip
saklanmayacadi ya da bu sozlesmeye alicinin daha
sonra erisiminin mumkun olup olmayacadi ve erisim
devam ediyorsa ne kadar sureyle erisilebileced;,
veri girisindeki hatalarin agik ve anlasilir bir sekilde
belirlenmesine ve duzeltiimesine iliskin  teknik
araclara iliskin bilgileri ve uygulanan gizlilik kurallari
ve varsa alternatif uyusmazlik ¢cozim mekanizmalari
gibi pek ¢ok hususta bilgi verme yukamlaluga
bulunmaktadir.  Ayrica hizmet sadlayicinin = bu
yUkumltligana ihlali halinde genel hukimlere gore
tazminat sorumlulugu soz konusu olabilecektir,

SONUC

Elektronik  sozlesme  kavrami,  sozlesmenin
kurulmasinda ve/veya ifasinda internetin kullanildigi
sozlesmeleri ifade eder. Elektronik sézlesmelerde
icabin yapilmasinda, klasik iletisim araclarindan farkli
olarak, web sitesi veya elektronik posta gibi araglar
kullanilmaktadir. internet, elektronik sozlesmelerin
kurulmasinda yalnizca bir ara¢ olmakla sozlesmelerin
kurulmasi,  huktm  ve  sonuglarini dodurmaya
baslamasi konularina TBK'da ver alan kurallar uygun
dustugu olcude elektronik sozlesmeler bakimindan
da uygulanacaktir.
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Ancak elektronik sozlesmeler, sézlesmenin hizmet
sadlayici, yani e-ticaret faaliyetinde  bulunan
gercek ya da tizel kisi tarafina ETDHK ile kimi yeni
yukumlalukler ve bu yukumluliklere uyulmamasi
durumunda cezai yaptirimlar getirilmis olmakla 6zel
onem arz etmektedir.

Ayrica elektronik sozlesmelerin taraflarindan birinin
tUketici olmasi durumunda, elektronik sézlesme ayni
zamanda, diger kosullar da varsa, mesafeli sozlesme
olarak nitelendirilecek ve Tuketicinin Korunmasi
Hakkinda Kanun'a da tabi olacaktir. Bu durumda,
elektronik sozlesmenin kurulmasindan 6nce, karsi
tarafin  ayrica Tuketicinin  Korunmasi  Hakkinda
Kanun'da ve Mesafeli Sozlesmeler Yonetmeligi'nde
ongorilen  konularda  ve  bicimde  6nceden
bilgilendirilmesi gerekmektedir.

INTERNET ARACILIGI ILE ELEKTRONIK SOZLESMELERIN KURULMAS
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[1.DISCLOSURE REQUIREMENTS

LREC (Art. 3-5) stipulates some special requirements
for the conclusion of electronic contracts. Article
3 of the LREC states an obligation on service
providers who are real or legal persons engaged in
e-commerce, to provide information and protect
the data prior to the conclusion of electronic
contracts; and imposed criminal sanctions for those
who did not comply with these obligations (Art. 12).

Pursuant to Article 3 of LREC, prior to the conclusion
of electronic contracts service providers must
provide information to the counter party; such as up-
to-date introductory information (for real persons;
name, surname and address; for legal entities trade
name, central address, etc), technical steps to be
followed in order to conclude an electronic contract;
the method of transmission of information such as
credit card or address information to be transmitted
by the party, whether the contract text will be stored
by itself after the conclusion of the contract, or
whetherthe buyerwill be able to access this contract
at a later time and if the access continues, how long
it will remain, information on technical means for
clearly identifying and correcting errors in data
entry and the rules on confidentiality to apply, and
alternative dispute resolution mechanisms, if any.
In addition, the service provider may be liable for
compensation under the general provisions in case
of breach of this obligation.

CONCLUSION

The concept of electronic contract refers to the
contracts in which the Internet is used in the
conclusion and/or performance of the contract.
For electronic contracts in order for the offer to
be made other instruments such as website or
e-mail are used, unlike traditional communication
instruments.

THE CONCLUSION OF ELECTRONIC CONTRACT VIA INTERNET

Since the Internet is just an instrument used for the
conclusion of electronic contracts, the provisions
of the Law of Obligations reqgulating the formation,
validity and performance of the contracts also apply
to electronic contracts to the extent that they are
appropriate to the nature.

However, electronic contracts are of special
importance since LREC brings out new obligations
for the service provider party of the contract who
is the real or legal person engaged in e-commerce
activities, and imposes criminal sanctions for those
who did not comply with these obligations.

In addition, in cases where one of the parties to the
electronic contracts is a consumer, the electronic
contract shall also be deemed as a distance sales
contract provided that the other requirements are
met and shall be subject to the Law on Consumer
Protection. In this case, prior to the conclusion of
the electronic contract, the counterparty must also
be informed in advance of the issues and in the form
under the Law on Consumer Protection and the
Distance Sales Contracts Regulation.




Yabancilik unsuru iceren, milletlerarasi unsurlu
sozlesmelerde taraflarin sézlesmeye uygulanacak
hukuku tayin etmeleri ‘hukuk secimi’ olarak
anilmaktadir. Hukuk secimi, irade muhtariyeti ilkesi
temelinde gerceklesmektedir.

Turk doktrininde irade muhtariyeti, kendi sectigi
kanuna gore kendi Hukuki iliskisini idare edebilme
kudreti ya da sozlesmeler alaninda taraflarin kendi
menfaatini  gerceklestirmek amaciyla dogrudan
ya da dolayli olarak tespit ettikleri hukuka tabi
olmasi anlamina gelmektedir. Kanunlar ihtilafi
hukukunda taraflara irade muhtariyeti taninmasi
istisnai nitelik tasimaktadir. Esasen bu ilke kanunlar
ihtilafi hukukunda yalnizca bazi konularda uygulama
alani bulmakla birlikte, yodunlukla sozlesmeden
dogan borg iliskileri icin kabul edilmektedir. Bu
kapsamda, tim ¢addas hukuk sistemlerinde oldugu
gibi, Tark Hukuku'nda da sozlesme taraflarina
irade muhtariyeti ilkesi cercevesinde sozlesmeye
uygulanacak hukuk bakimindan serbestce secim
yapabilme imkani taninmaktadir.

Uygulanacak hukuku kendilerinin  tayin etmesi
ile taraflar, sozlesmenin kurulusu, gegerliligi ve
sona ermesi ile sozlesmeden dodan hak, alacak
ve vyukumlaluklerini kendilerinin sectikleri belirli
bir hukuka tabi kilmaktadir. Bu nedenledir ki, hem
milletlerarasi hukuk hem Turk Hukuku mevzuatinda
vapllacak hukuk segimi birtakim usul ve sartlara
baglanmis ve taraflarin  hukuk secimine dair
duzenlemeler hem milletlerarasi hukuk hem Turk
Hukuku mevzuatinda ele alinmistir.

TR

MILLETLERARASI UNSURLU
SOZLESMELERDE HUKUK SECIM]

SELIN SELCUK
sselcuk@egemenoglu.av.tr

Turk hukukunda, 5718 sayili Milletlerarasi Ozel Hukuk
ve Usul Hukuku Hakkinda Kanun (“MOHUK”)'da
hukuk secimi hususu dizenlenmekte olup, kanunun
24/1. maddesinde sozlesmeden dodan borg
iliskilerinin taraflarin acik olarak sectikleri hukuka
tabi olduklari hikmU yer almaktadir. Milletlerarasi
hukukta ise, bu hususta milletlerarasi nitelikli bircok
duzenleme bulunmakla birlikte, en gtincel olani 19
Mart 2015 tarihli Milletlerarasi Ticari Sozlesmelerde
Hukuk Secimi llkelerine dair ‘La Haye llkeleri
(“Principles on Choice of Law in International
Commercial Contracts”)'dir. La Haye Ilkeleri,
baglayici olmasa dahi hukuk segimine iliskin temel
ilkelerin cergevesini ¢izmekte olmasi sebebiyle
onem tasimaktadir. Bu dUzenlemenin 5. maddesinde
taraflarin, ticariiliskiye uygulanacak hukuku secerken
kendileri aksini kararlastirmadik¢a herhangi bir sarta
tabi olmadigini dizenlenmektedir.

MOHUK madde 24/Vin ‘Sozlesmeden dogan borg
iliskileri taraflarin acik olarak sectikleri hukuka tabidir”
hukma uyarinca hukuk seciminin, sinirlama yapilarak
yalnizca sozlesmeden dodan borg iliskilerinde
soz konusu edilebilecedi sonucu cikarilabilmekle
birlikte, bor¢ doguran sozlesmelerle birlikte
mevcut borg iliskisinde dedisiklik yapan, borcu
sona erdiren sozlesmeler ile alacagin devri ve
borcun nakli sozlesmelerinin de bu kapsamda
dederlendirilebilecegi ve hukuk secimine konu
olabilecegi gorusu hakimdir.

Milletlerarasi unsurlu sézlesmelerde taraflarin hukuk
seciminde kural olarak sekil serbestisi bulunmaktadir.
Hukuk seciminin ne sekilde yapilabilecedi yine
MOHUK madde 24/1'de diizenlenmistir:
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THE CHOICE OF LAW ON THE CONTRACTS
HAVING INTERNATIONAL ELEMENTS IN

In the contracts having international elements in,
the parties’ determination of the law to be applied
to the contract is referred to as ‘choice of law’.
The choice of law is based on the principle of the
autonomy of the will.

As per the Turkish doctrine, the autonomy of the
will means that the power to manage its own legal
relationship according to the law of its choice or
that being subject to the law determined by the
parties directly or indirectly in order to realize its
own interests in the field of contracts. In the law
of conflict of laws, the provision of the autonomy
of the will of the parties constitutes an exception.
Essentially, this principle applies only to certain
issues in conflict of laws, but it is widely accepted for
the contractual obligations. In this context, as in all
contemporary legal systems, also in Turkish Law, the
parties are entitled to choose the law to be applied
to the contract in their own discretion, within the
scope of the principle of the autonomy of will.

Upon the determination of the applicable law
by themselves, the parties happen to make the
establishment, validity and termination of the
contract and the rights, receivables and obligations
arising from the contract subject to a specific law
of their choice. For this reason, the choice of law to
be made in both international law and Turkish Law
legislation is subject to a number of procedures
and conditions, and the regulations concerning the
choice of law of the parties are discussed in both
international law and Turkish Law legislation.

In Turkish law, the Law No. 5718 on International
Private Law and Procedural Law ("MOHUK”) requlates

the choice of law and Article 24/1 in it states that
the contractual obligations are subject to the law
that is explicitly chosen by the parties. As to the
requlations in the international law, although there
are many international requlations on this issue, the
most recent one is ‘La Haye Principles’; Principles
on Choice of Law in International Commercial
Contracts, dated 19 March 2015 Although La
Haye Principles are not binding, it has significant
importance because it outlines the basic principles
of the choice of law. Article 5 of this regulation states
that the parties are not subject to any conditions
unless they agree otherwise when choosing the law
to be applied to the commercial relationship.

Pursuant to Article 24/1 in MOHUK, ‘Contractual
obligations are subject to the law explicitly chosen
by the parties” it can be considered that the choice
of law can only be applicable in the event of any
contractual obligations. However, the contracts
which are terminating or transferring or changing
the current receivables and the current debts along
with the contracts having contractual obligations in,
can also be evaluated within this scope and may be
subject to the choice of law.

In the contracts having international elements in,
the parties have the freedom of form in principle on
the choice of law. The way of making the choice of
law is regulated also in Article 24/1 in MOHUK:

‘Contractual obligations are subject to the law
explicitly chosen by the parties. The choice of law,
which can be understood without any hesitation from
the provisions of the contract or the conditions of the
case, shall also be valid.




"Sozlesmeden dodan borg iliskileri taraflarin agik olarak
sectikleri hukuka tébidir. Sozlesme hikumlerinden
veya hélin sartlanindan tereddide yer vermeyecek
bicimde anlasilabilen hukuk secimi de gegerlidir”

Buna gore, hukuk secimi agik veya ortala/zimni
olmak Gzere iki sekilde yapilabilir:

* Hukuk seciminin  agik  olarak  yapilmasi,
uyqulanacak hukuka dair ayri bir soézlesme
yapmak veya akdedilecek sozlesmeye hukim
eklemek  suretiyle  taraflarin iradelerini

yansitmalari ve uygulanacak hukuku secmeleri
yoluyla gerceklestirilmektedir. Bu se¢im bir Ulke
hukukunun uygulanacadinin direkt olarak ifade
edilmesi ile olabilecedi gibi, 6rnedin ‘sozlesme
tarafi olan A Sirketi'nin vyerlesim vyeri hukuku’
seklinde de tayin edilebilmektedir. Burada 6nemli
olan husus uygulanacak hukukun tamamiyla ve
icerisinde siphe barindirmaksizin, acik ve net bir
sekilde tespit edilebilir nitelikte olmasidir.

e Hukuk seciminin ortdli/zimni olarak yapilmasi
halinde ise taraflarin iradeleri bir olmakla birlikte
bunu acik ve net bir bicimde belirtmemektedirler.
Ortulihukukseciminde detaraflarnin hukuk secimi
yonunde gergek bir iradeleri mevcuttur. Ancak
bu irade agik olmayip, olayin 6zelliklerinden veya
hdl ve sartlardan “tereddide yer vermeyecek
sekilde” anlasiimaktadir. Taraflarin sozlesmede
acik olarak hukuk segiminin yapildigi baska
bir sozlesmeye atif yapmalari, belli bir hukuk
temelinde vyapilmis genel sozlesme sartlarini
kullanmalari, belli bir para biriminde 6deme
yapilmasinin kararlastirilmasi gibi haller ortula
hukuk seciminin tespitinde dikkate alinabilecek
ornekler olmakla birlikte, bu haller tek basina
ortala bir se¢im vyapildigina dair yeterli bir
dayanak teskil etmemektedir. Bu noktada,
sozlesmenin dederlendirildigi asamada ancak bu
ve benzeri birden fazla érnegin bir arada olmas,
ortult hukuk segimi yapildidinin tespitinde 6nem
arz etmektedir.
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MOHUK madde 24/2 ise, taraflarin Gzerinde mutabik
kaldiklari hukukun, sozlesmenin tamamina veya bir
kismina uygulanmasi hususunda anlasabilmelerine
imkan tanimaktadir:

“Taraflar, secilen hukukun sozlesmenin tamamina veya
bir kismina uyqulanacadini kararlastirabilirler”

Bu halde taraflar, sozlesmenin bir veya birden
fazla bolumune uygulanacak birden fazla hukuk
seciminde bulunabilmektedir. Ancak bu ‘imkan’
uygulamada olumsuzluklara neden olabilmekte,
sozlesmenin butunligunt bozup celiskili durumlara
yol acabilmektedir. Doktrinde ise kismi hukuk
seciminin kabul edilmesi ve kismi hukuk seciminin
belli sinirlamalarla yapilabilmesi yonunde iki gorus
de hakim olup, La Haye lIlkelerinde de, madde 6
cercevesinde, taraflarin kismi hukuk seciminde
bulunabilecekleri dizenlenmektedir.

MOHUK'ta hukuk seciminin zamani bakimindan da
duzenleme mevcut olup, madde 24/3 su sekildedir:

"Hukuk secimi taraflarca her zaman yapilabilir veya
dedistirilebilir - Sozlesmenin  kurulmasindan  sonraki
hukuk secimi, Ucdncl kisilerin haklari saklr kalmak
kaydiyla, geriye etkili olarak gecerlidir”

Bu hukim wuyarinca, uygulanacak  hukukun
kural olarak taraflarca her zaman segilebilecedi
duzenlenmekte olup, hukuk secimi so6zlesmenin
kurulmasi, uyusmazhdgin dogmasi ve hatta yargiya
intikal etmesi halinde yargilama baslayincaya dedin
yapilabilmektedir. Ayrica taraflar, hukuk seciminde
sonradan  degisiklige  de  gidebilmektedirler.
Ancak, sozlesmenin kurulmasi asamasindan sonra
vapllabilecek dedisikliklerde sinirlama s6z konusu
olup, sozlesme tarafi olmayan Uclincli kisilerin
haklarinin~ korunmasi  kosulu ile  sézlesmenin
kurulma anindan itibaren gegmise etkili olarak
taraflarin ~ hukuk  secgimini  dedistirmelerine
olanak taninmaktadir. Bu halde, yapilan dedisiklik
sozlesmenin sekli gecerliligini ya da Gguncd kisilerin
haklarini etkilemeyecektir.

MILLETLERARASI UNSURLU SOZLESMELERDE HUKUK SECIMI
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Accordingly, the choice of law can be made in two
ways, either explicitly or implicitly:

* The choice of law can be made explicitly, either
by making a separate contract on the applicable
law or by adding provisions showing the will
of the parties to choose the applicable law to
the contract to be concluded. This choice can
be determined by the direct expression of the
application of a country's law, as well as by stating
a term such as ‘the law in the domicile of the
contracting party ‘Company A The significant
part is that the law to be applied is completely
and without any doubt, explicitly and clearly
detectable.

* Intheeventof the choice of law is made implicitly,
the will of the parties is one and same, however
they do not specify it explicitly and clearly. On
the choice of law made implicitly, the parties have
an actual will on the choice of law. However, this
will is not explicit and it is only understood from
the characteristics or the circumstances and
conditions of "the event without any hesitation”.
While the parties explicitly refer to another
contract in which the choice of law is made,
use the general contractual terms made on the
basis of a particular law and determine to make
payments in a certain currency, those would
constitute examples that may be taken into
consideration in the determination of the choice
of law implicitly. However these cases does not
constitute an adequate basis to consider the
choice of law is made implicitly. In this context,
while the contract is evaluated, it is important
having these examples and so forth as many as
together with to determine whether the choice
of law was made implicitly or not.

Article 24/2 in MOHUK provides the parties to agree
on the application of the chosen law to whether the
whole or a part of the contract:

“The Parties may decide whether the chosen law

would apply to the whole or a part of the contract

In this case, the parties may choose more than
one law to be applied to one or more parts of the
contract. However, this ‘opportunity’ may cause
problems in practice and may lead to contradictory
situations by disrupting the integrity of the contract.
As per the doctrine, there are two opinions on the
acceptance of the choice of law partially and the
choice of law partially along with some limitations,
and Article 6 of La Haye Principles also stipulates that
the parties may make the choice of law partially.

There is also a regulation in terms of the time of
the choice of law in MOHUK and in this manner the
provision of Article 24/3 is as follows:

“The choice of law may be made or changed by
the parties at any time. The choice of law after the
establishment of the contract is effective retroactively,
without prejudice to the rights of third parties.”

Pursuant to this provision, it is regulated that the
law to be applied may be chosen by the parties at
any time in principle, and the choice of law may
be made until the establishment of the contract,
until any dispute arises or even if any dispute is
already submitted to the court/arbitraiton, until
the proceedings starts. In addition, the parties may
change the choice of law afterwards. However, the
change that may be made after the establishment
of the contract are subject to a restriction, and
provided that the rights of third parties who are not
parties to the contract are protected, the parties
are allowed to change the choice of law effective
retroactively as of the establishment of the contract.
In such case, the change shall not affect the validity
of the contract or the rights of third parties.

The parties usually prefer making the choice of law
in the contracts having international elements in
which they will conclude before the commercial
relationship to be established between them,
since it provides the opportunity to determine
their advantages and disadvantages by their joint
decisions. The choice of law can be made in order to
provide certainty where the possibility of the
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Taraflar, aralarinda kuracaklar ticari iliski dncesinde
akdedecekleri milletlerarasi unsurlu sozlesmelerde,
avantajlarini ve dezavantajlarini musterek kararlariyla
belirleyebilme imkani tanimasi sebebiyle yogunlukla
uygulanacak hukuku se¢me yontemini tercih
etmektedirler. Hukuk secimi yapilmasi, milletlerarasi
unsurlu  bir sozlesmede birden c¢ok hukukun
uygulanmasi ihtimalinin  s6z konusu olabilecedi
hallerde kesinlik arz etmesi amaciyla yapilabildigi
gibi, sozlesme taraflari bakimindan bir ihtiyac olarak
da gorulebilir. Bununla birlikte, taraflarin aralarindaki
olasi uyusmazlida tarafsiz bir hukukun uygulanmasini
saglamak amaciyla sozlesme oOncesinde hukuk
seciminde bulunmasi da en 6nemli gerekgelerden
biridir.

Hukuk seciminin yapilmasi ile, diger kolayliklarin
yaninda oncelikle sozlesmelerde belirsizlik ortadan
kaldirihp ~ belirlilik, ongoralebilirlik  ve  kesinlik
saglanmakta ve uyusmazlik halinde hakim veya
hakemlere uygulanacak hukukun tespiti konusunda
kolaylik vyaratiimakta olup, uyusmazlik halinde
uygulanacak hukukun tayini s6z konusu oldugunda
muhtemel ihtilaflarin éntne gecilmesine de olanak
saglanmaktadir.

Hukuk seciminin yapilmasinin bir baska faydasi da,
milletlerarasi ticaretin gerekliligi olan hiz ve verimin
elde edilmesidir. Zira sirfuygulanacak hukukun tayini,
taraflarin  arasindaki ticari iliskiden dogabilecek
ihtilaflarin bir kisminin ¢nceden onlenebilmesine
yardimci olacaktir.

Tum bu aciklamalar isiginda taraflar, milletlerarasi
unsurlu  sozlesmelerde  mevzuat  ve irade
muhtariyetinin 6ngérduga kosullar cergevesinde ve
kosullara uygun olarak hukuk se¢imini yapabilecek,
taraflarca secilen hukukun uygulanmasi ancak kamu
duzenine aykirilik teskil etmesi hali yahut dodrudan
uygulanan kurallar disinda engellenemeyecektir!

1 Prof. Dr. Esener, Turhan: Devletler Hususi Hukukunda Iradenin Muhtariyeti Prensibi

Prof. Dr. Tiryakioglu, Bilgin: Tasinir Mallara liskin Milletlerarasi Unsurlu Satim Akitlerine Uygulanacak
Hukuk

Dr. Guner, Cemil: Milletlerarasi Unsurlu Acente liskisine Uygulanacak Hukuk

Murtaz, Gozde: Yabanci Unsurlu Akitlerde Hukuk Secimine Dair Meseleler (5718 sayill MOHUK m.24
le Milletleraras! Ticari Sozlesmelerde Hukuk Secimine Dair Ilkeler Kapsaminda)
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application of more than one law in the contracts
having international elements in may be in question,
as well as it may be seen as a need by the parties.
In addition to those, one of the most important
reasons is that the parties choose a law before the
establishment of the contract in order to ensure that
an impartial and neutral law shall be applied to the
potential dispute between them.

By making the choice of law, among other facilities,
firstly the uncertainty in the contracts is eliminated
and the predictability and certainty are provided,
and then in case of any dispute, the convenience
in the determination of the law to be applied is
happenedto be providedto the judges or arbitrators
and also avoiding any possible further dispute on the
applicable law is happened to be provided.

Another benefit of making the choice of law is
obtaining the speed and the efficiency required on
the international trade business. Because only the
determination of the law to be applied shall help to
prevent some of the disputes that may arise from
the commercial relationship between the parties in
advance.

In light of all these explanations, the parties shall be
able to choose the law in accordance with and in the
scope of the conditions stipulated by the requlations
and the autonomy of the will in the contracts having
international elements in, and the application of the
law chosen by the parties shall not be prevented
except in the event of any contradiction to the
public order or directly applicable rules.’

1 Prof. Dr. Esener, Turhan: Devletler Hususi Hukukunda Iradenin Muhtariyeti Prensibi Prof. Dr
Tiryakioglu, Bilgin: Tasinir Mallara lliskin Milletlerarast Unsurlu Satim Akitlerine Uygulanacak Hukuk
Dr. Guner, Cemil: Milletlerarasi Unsurlu Acente lliskisine Uygulanacak Hukuk

Murtaz, Gozde: Yabanci Unsurlu Akitlerde Hukuk Secimine Dair Meseleler (5718 sayil MOHUK m.24
ile Milletlerarasi Ticari Sozlesmelerde Hukuk Secimine Dair ilkeler Kapsaminda)
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KARAR VE TOPLANTI NISABI NEDIR?

6102 sayili Turk Ticaret Kanunu'na (“Kanun”) gore
genel kurulun toplanti gergeklestirebilmesi ve karar
alabilmesi icin belirli sayida sirket pay sahibinin
toplantiya katilmasi ve karar almasi gerekmektedir.
Toplantinin  gerceklestirilebilmesi igin  mevcut
olmasi gereken asgari sayl toplanti nisabi; kararin
alinabilmesi icin gereken asgari olumlu oy sayisi ise
karar nisabi olarak adlandirilmaktadir.

ANONIM SIRKETLERDE GENEL
TOPLANTI VE KARAR NISABI NEDIR?

Kanun'un 418. maddesi uyarinca, genel kurul
Kanun'da veya ana sozlesmede aksine dizenleme
olan haller hari¢ olmak Uzere sermayenin en az
dortte birini karsilayan paylarin sahiplerinin veya
temsilcilerinin varligiyla toplanir. Bu nisabin toplanti
siresince korunmasi sarttir. Ik toplantida anilan
nisaba ulasilamadidi takdirde, ikinci toplantinin
yapilabilmesi i¢in nisap aranmaz. Kararlar ise
toplantida hazir bulunan oylarin cogunludu ile verilir.

Ornedin; esit sermayeye sahip dort ortakli X sirketinin
genel kurul toplantisi, gindemde daha adir nisap
gerektiren bir karar olmadigi stirece, sadece tek bir
ortadin hazir bulunmasi ile toplanabilecek ve katilan
ortagin veya ortaklarin cogunlugunun olumlu oyu
ile karar alinabilecektir. ilk toplantida anilan nisaba
ulasilamadigi takdirde ise ayrica bir asgari nisap
aranmaksizin toplanti gerceklestirilecektir ve yine
toplantida hazir bulunan pay sahiplerinin olumlu oyu
ile karar alinacaktir.
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ANONIM SIRKETLERIN GENEL
KURUL TOPLANTILARINDA KARAR
VE TOPLANTI NISAPLARI

TOLGA POYRAZ
tpoyraz@egemenoglu.av.tr

OZEL TOPLANTI VE KARAR
NISAPLARI NELERDIR?

Adirlastirilmis toplanti ve karar nisaplari Kanun'un
cesitli maddelerinde duzenlenmistir.  Bunlar su
sekildedir;

1. Kanun'un 421/1. maddesi uyarinca; Kanun'da veya
esas sozlesmede aksine hukum bulunmadig
takdirde, ana sozlesmeyi dedistiren kararlar,
sirket sermayesinin en az yarisinin temsil edildigi
genel kurulda, toplantida mevcut bulunan oylarin
cogunlugu ile alinir. ilk toplantida ongérilen
toplanti nisabi elde edilemedidi takdirde, ikinci
toplantida sirket sermayesinin en az Ggte birinin
temsil edilmesi gerekmektedir.

Yukaridaki ornedi tekrar ele aldigimizda; eder
gundeminde ana sozlesme dedisikligi olan bir
genel kurul toplantisi yapilacaksa bu durumda
toplantinin  gergeklestirilebilmesi i¢in en az
iki pay sahibinin toplantida hazir bulunmasi
gerekmekte ve katilanlarin cogunun olumlu oy
vermesi gerekmektedir. Eder ilk toplantida en
az iki Uye hazir bulunmaz ise bu durumda kararin
alinabilmesi icin en az sermayenin Ugte birinin
temsil edilmesi ve katilanlarin ¢ogunun olumlu
oyu gerekmektedir.

2. Kanun'un  421/1. maddesi ana sozlesme
dedisikliklerinde genel toplanti ve karar nisabini
duzenlemekle birlikte Kanun'un 421/2. maddesi
uyarinca bilanco zararlarinin kapatilmasi igin
yukamluluk ve ikincil yukomlaltk koyan ve
sirketin merkezinin yurt disina tasinmasina iliskin
ana sozlesme degisikligi kararlari icin sermayenin
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QUORUMS IN GENERAL

ASSEMBLY MEETINGS OF
JOINT STOCK COMPANIES

WHAT IS A QUORUM?

In accordance with the Turkish Commercial Code
No. 6102 (“Law”), a certain number of shareholders
are required to attend and vote in favor of decisions
in order for the general assembly to convene
and take resolutions. The minimum number of
shareholders required for the meeting to be held is
called the meeting quorum; the minimum number
of affirmative votes required for a resolution to be
taken is called the resolution quorum.

WHAT IS THE REQUIRED MEETING
AND RESOLUTION QUORUMS IN
JOINT STOCK COMPANIES?

Pursuant to Article 418 of the Law, the general
assembly shall convene with the presence of the
shareholders or their representatives that meet
at least one quarter of the capital, except in cases
where there is a contrary regulation in the Law or
the articles of association of that company. This
quorum must be maintained during the meeting.
If the quorum aforementioned cannot be reached
in the first meeting, no quorum is required to hold
the second meeting. Resolutions are taken by the
majority of the votes present in the meeting.

For example; the general assembly meeting of the
company X which have four shareholders owning
equal number of shares may be convened only with
the presence of a single shareholders and affirmative
vote or votes of the majority of the participating
shareholders, unless there is a resolution requiring a
more aggravated quorum on the agenda. If the said
quorum cannot be reached in the first meeting, the
meeting will be held without a minimum quorum

and the resolution will be taken with the affirmative
vote of the shareholders present in the meeting.

WHAT ARE THE SPECIAL MEETING
AND RESOLUTION QUORUMS?

The aggravated meeting and decision quorums are
regulated in various articles of the Law. These are as
follows;

1. Pursuant to Article 421/1 of the Law; unless
otherwise provided for in the Law or the articles
of association, resolutions amending the articles
of association are taken by the majority of the
votes present in the general assembly meeting,
where at least half of the shares is represented.
If the quorum foreseen in the first meeting is
not reached, at least one third of the company's
shares must be represented in the second
meeting.

When we review the example above again; if
a general assembly meeting is to be held with
a change in the articles of association of the
agenda, at least two shareholders must be
present for the meeting to be held and most
of the attendees must vote affirmatively for the
resolution amending the articles of association
to be taken. If minimum two shareholders are
not present in the first meeting, then at least one
third of the shares must be represented and a
positive vote of the majority of the attendees is
required to take the decision.

2. While Article 421/1 of the Law regulates the
general meeting and resolution quorum for
amendments to the articles of association, in
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tumuny  olusturan paylarin sahiplerinin veya
temsilcilerinin - oybirligiyle  alinacaktir. Ik
toplantida nisaba ulasilamamasi Gzerine ikinci
toplantida da sermayenin tUmunG olusturan
paylarin  sahiplerinin  veya  temsilcilerinin
katilimlari ile gergeklestirilecektir.

Ornedin; X sirketinin ana sozlesmesinin bilango
zararlarinin kapatilmasi icin yukamlulik ve ikincil
yukumluluk koyan veya sirketin merkezinin yurt
disina tasinmasina yonelik dedistirilmesi  soz
konusu ise bu kararin tim ortaklarin katilacag
ve olumlu oy kullanacadi bir genel kurulda
gergeklestiriimesi gerekmektedir.

. Asadidaki esas sozlesme dedisikligi kararlari,

sermayenin en az %/5'ini olusturan paylarin
sahiplerinin veya temsilcilerinin olumlu oylariyla
alinir:

a) Sirketin isletme konusunun tamamen
dedistirilmesi.

b) Imtiyazl pay olusturulmasi.
¢) Nama yazili paylarin devrinin sinirlandiriimasi.

Ik toplantida nisaba ulasilamamasi tzerine ikinci
toplantida da sermayenin tUmund olusturan
paylarin  sahiplerinin ~ veya  temsilcilerinin
katilimlari ile gergeklestirilecektir.

Ornedin; X sirketinin ana sozlesmesinin sirketin
isletme konusunun tamamen degistirilmesi,
imtiyazli pay olusturulmasi veya nama vyazli
paylarin  devrinin  sinirlandirilmasina  yonelik
dedistirilmesi s6z konusu ise bu kararin en
az U¢ pay sahibinin katlacagl ve olumlu oy
kullanacadi bir genel kurulda gerceklestirilmesi
gerekmektedir.

. Pay senetleri menkul kiymet borsalarinda islem

goren sirketlerde; sermayenin artirilmasi ve
kayitl sermaye tavaninin yUkseltilmesine veya
birlesmeye, bolinmeye ve tir dedistirmeye
iliskin esas sozlesme dedisiklikleri yapilacak genel
kurul toplantilarinda, esas sozlesmelerinde aksine
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hukum yoksa pay sahiplerinin en az dortte birinin
hazir bulunmasi ve katilanlarin ¢cogunun olumlu oyu
gerekmektedir.

5. Anonim sirketlerde birlesme, bolinme ve
tir dedistirmeye iliskin  hazirlanan  planlarin
onaylanmasi i¢cin genel kurulda esas veya
¢ikarilmis  sermayenin  ¢odunlugunun  temsil
edilmesi; hazir bulunanlarin oylarinin  dortte
Uglnun olumlu oyu gerekmektedir.

Ornegin; X sirketinin bolunme sozlesmesinin
onaylanabilmesi icin en az U¢ Uyenin genel
kurul toplantisina katilmasi ve katilanlarin dortte
Uglnln olumlu oy vermesi gerekmektedir.

6. Anonim sirketin feshi veya tasfiyesi icin genel
kurulda sermayenin en az dortte Gglnin
hazir bulunmasi ve toplantiya katilan tim pay
sahiplerinin olumlu oyu gerekmektedir,

Tasfiyeden donulmesi igin ise genel kurulda
sermayenin en az %60 nin  hazir bulunmasi
ve toplantiya katilanlarin tum pay sahiplerinin
olumlu oyu gerekmektedir.

Ornedin; X sirketinin tasfiyeye girebilmesi igin en
az U¢ pay sahibinin toplantiya katilmasi ve katilan
herkesin olumlu oyu gerekmektedir. Tasfiyeden
donulebilmesi igin de yine en az G¢ pay sahibinin
toplantiya katilmasi ve katilan herkesin olumlu
oyu gerekmektedir.

KANUN'DA DUZENLENEN
TOPLANTI VE KARAR NISAPLARI
DEGISTIRILEBILIR Mi?

Kanun'da duzenlenen toplanti ve karar nisaplari
sadece ana sozlesmede aksi duzenlenmis olmakla
birlikte degistirilebilecektir. Buna karsin; Kanun’'da
duzenlenen genel kurul toplanti nisaplari ana
sozlesme adirlastinlabilir, ancak hafifletilemez.

Ornegin; X sirketinin ana sézlesmesinde imtiyazli pay
olusturulmasina yonelik ana sozlesme degdisiklikleri
icin gerekli toplanti ve karar nisaplari %603
dusurtlemeyecek, ancak %80’e ¢ikarabilecektir.

ANONIM SIRKETLERDE BILGI EDINME HAKKI
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accordance with the Article 421/2 of the Law
amendments to the articles of association
regarding the transfer of the company's
headquarters abroad, imposing obligations and
secondary liabilities for the closing of the balance
sheet losses shall unanimously be resolved.
Upon the failure to reach the quorum in the first
meeting, the second meeting will be held with
the same quorum.

For example; if the articles of association of the
company X is amended to cover the balance
sheet losses, or to transfer the company's head
office abroad, this resolutions shall be taken at
a general meeting in which all shareholders will
attend and vote affirmatively.

. The following amendments to the articles of

association shall be taken by affirmative votes
of the shareholders or their representatives
representing at least 75% of the shares:

a) Utter amendment of the business of the
company.

b) Creation of privileged shares.

C) Restriction on the transfer of registered
shares.

Upon the failure to reach the quorum in the first
meeting, the second meeting will be held with
the participation of the shareholders or their
representatives representing the entire shares of
the company.

For example; if the articles of association of
the company X is amended to amend the utter
business of the company, to create privileged
shares or to limit the transfer of registered
shares, this resolution must be taken in a general
assembly where at least three shareholders will
participate and vote affirmatively.

. In companies of which shares are traded in stock

exchanges; in order to increase the capital and
to increase the registered capital upper limit or

to amend the articles of association regarding
merger, division and type change, if there is no
contrary provision in the articles of association,
at least one fourth of the shareholders must be
present and the majority of the participants must
vote affirmatively in the general meeting.

5. In order for approval of the plans prepared for
mergers, demergers and change of type in joint
stock companies; it is required for the majority
of the capital or issued capital to be represented
in the general assembly and affirmative votes of
three quarters of the attendees.

For example; in order to ratify the demerger
agreement of company X, at least three members
must attend the general assembly meeting and
three quarters of the participants must vote
affirmatively.

6. For the dissolution or liquidation of a joint stock
company, at least three quarters of the shares
shall be present in the general assembly meeting
and the affirmative votes of all shareholders who
are present at the meeting are required.

In order to cancel the liquidation, at least 60%
of the shares must be present in the general
assembly meeting and the affirmative votes of all
shareholders who are present at the meeting are
required.

For example; in order for the company X to be
liquidated, at least three shareholders are to
attend the meeting and to vote affirmatively.
In order to cancel the liquidation, at least three
shareholders are to attend the meeting and to
vote affirmatively.

CAN MEETING AND RESOLUTION
QUORUMS BE AMENDED?

The quorums for meetings and resolutions stipulated
in the Law may only be amended if otherwise is
provided for in the articles of association. However;
the quorums of the general assembly meetings set

QUORUMS IN GENERAL ASSEMBLY MEETINGS OF JOINT STOCK COMPANIES




NISAPLARA AYKIRI OLARAK KARAR
ALINMASININ YAPTIRIMI NEDIR?

Toplanti ve karar nisaplari genel kurul kararlarinin
kurucu unsurlari arasinda olup yeterli toplanti veya
karar nisabina ulasilmaksizin karar alinmasi halinde
o karar yok hukmuinde kabul edilecektir. Baska
bir deyisle o karar hukuken hi¢ dogmamis kabul
edilecektir. ilgili karar ticaret siciline tescil edilse
veya icra edilse dahi o karar hukuken gegerlilik
kazanmayacaktir.

Toplanti veya karar nisaplarina aykiri olarak alinan
kararlarin  mahkemeden yoklugunun tespiti her
zaman ileri strulebilecektir. Boyle bir dava herhangi
bir zamanasimi stresine tabi degildir.

SONUC

Anonim  sirketlerin  genel kurullarinda  genel
kurul toplanti nisabi sermayenin en az dortte biri
olup kararlar katilanlarin ¢cogunun olumlu oyuyla
alinmaktadir. Buna ek olarak Kanun'da basta
ana sozlesme degisiklikleri olmak Uzere cesitli
adirlastinilmis  nisaplar  dizenlenmistir.  Kanun'da
duzenlenen toplanti ve karar nisaplari ana sozlesme
ile agirlastirlabili,  ancak hafifletilemeyecektir.
Toplanti veya karar nisaplarina aykiri olarak alinan
kararlar yok hikmunde olup zamanasimina tabi
olmaksizin bu kararlarin yoklugunun tespiti her
zaman mahkemeden talep edilebilecektir.
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forth in the Law may be aggravated by the articles of
association but cannot be mitigated.

For example; the meeting and resolution required
for the amendment of the articles of association for
the creation of a privileged share in the articles of
association of the company X shall not be decreased
to 60%, but may be increased to 80%.

WHAT IS THE SANCTION OF TAKING
RESOLUTIONS CONTRARY TO THE
QUORUMS?

The meeting and decision quorums are among
the constituent elements of the resolutions of the
general assembly meetings and if a resolution is
taken without required meeting or decision quorum,
it will be accepted as a non-resolution. In other
words, that resolution shall not be deemed legally
existed. Even if the relevant resolution is registered
or executed in the trade registry, that resolution will
not be legally valid.

The determination of the absence of the resolutions
takenin contradiction with the meeting or resolution
quorums can be asserted at any time. Such a case is
not subject to any statute of limitations.

CONSEQUENT

It the general assembly meetings of joint stock
companies, the general assembly meeting quorum
is at least one fourth of the shares and resolutions
are taken with the affirmative vote of the majority
of the participants. In addition, various aggravated
quorums are reqgulated in the Law, in particular
amendments to the articles of association. The
quorums for meetings and resolutions stipulated
in the Law may be aggravated by the articles of
association, but will not be mitigated. Resolutions
taken in contradiction with the meeting or decision
quorumsshallbe nullandvoid and the determination
of the absence of such decisions may be requested
from the court at any time.

QUORUMS IN GENERAL ASSEMBLY MEETINGS OF JOINT STOCK COMPANIES




Niyet mektuplar, kanunlarimizda ve hukuk
sistemimizde yer almayan bir kavram olmamasina
ragmen, ginumuzde sozlesmesel iliskilerin git gide
daha kapsamli hale gelmesi ve uzayan mizakere
streclerinde  duyulan  gereklilik  dogrultusunda
ozellikle ticari nitelikli sozlesmesel iliskiler icin
neredeyse olmazsa olmaz diyecedimiz bir uygulama
haline gelmistir.

Niyet mektubu uygqulamasinin ardindaki amag
taraflardan  birinin  kurulmasi  hedeflenen  s6z
konusu sozlesmesel iliskinin dayanmasini istedigi
temel unsurlar karsi tarafa hitaben ortaya koymasi
ve bu sekilde devam eden muzakere slrecinin
cercevesinin daraltilmasidir.

NIYET MEKTUPLARI SOZLESME
NITELIGI TASIR MI?

Tark Borglar Kanunu'nun 1. maddesi, taraflarin
iradelerinin  karsilikli ve birbirine uygun olarak
aciklanmast ile sézlesme kurulacagini belirtmektedir.
Taraflarin bu irade aciklamalarindan ilki hukuk
duzleminde “6neri” olarak nitelendirilmekte olup;
diger tarafca icaba uygun olarak acgiklanan irade
beyani “kabul” niteligindedir. Her ne kadar, sozlesme
kurma niyetindeki iki taraftan birinin irade agiklamasi
niteliginde olsa dahi niyet mektuplarini bir “Gneri”
olarak kabul edemeyecedimiz yoninde doktrinde
gorts birligi bulunmaktadir. Zira niyet mektubu
icerisinde yer alan hususlar karsi tarafca kabul
edilerek imza altina alinsa dahi burada bir éneri —
kabul iliskisi ve sozlesmenin kurulmasi s6z konusu
degildir. Taraflar hala muzakere asamasindadir
ve kararlastirlmayan hususlarin - mevcut  oldugu
asikardir.
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Burada karsimiza ¢ikan ilk ve en yaygin soru, niyet
mektuplarinin  taraflari badlayici nitelikte  olup
olmadigidir,

NIYET MEKTUPLARI TARAFLAR ICIN
BAGLAYICI MIDIR?

Kural olarak niyet mektuplaritaraflaritaahhitve/veya
yukumluluk altina sokan araclar dedillerdir. Taraflar,
niyet mektubunda yer alan hususlari yerine getirme
yUkumluloga altina olmadiklari gibi sozlesme iliskisi
icerisine girme taahhidu de vermemektedirler. Niyet
mektuplarinin her iki tarafca imza altina alinmasi da
sikga gorulen bir uygulama olup bu halde dahi niyet
mektubunun bir soézlesme statlstne girmedidini
belirtmek gerekir. Taraflarca imza altina alinan bir
niyet mektubu ancak; muzakere strecinde taraflarin
oneriye davet konusundaki niyet ve tutumlarinin
ciddiyetine delalet eder ve muzakere sirecini
ilerletmeyi hedefler. Niyet mektubu kavraminin
niteliginden gelen bu kuralin aksi taraflarca acikca
niyet mektubunun kendileri icin badlayici oldugu
belirtilerek kararlastirilabilir.

NIYET MEKTUPLARI KAPSAMINDA
HERHANGI BIR HUKUKI SORUMLULUK
GUNDEME GELIR Mi?

Yukarida  badlayiciidga iliskin  aciklamalarimizin
hemen arkasindan eklemek gerekir ki; niyet
mektuplarinin kural olarak baglayici olmayan nitelidi,
taraflarin bu kapsamda hukuk duzleminde herhangi
bir  sorumlulugunun  dogmayacadi  anlamina
gelmemektedir.  Turk Medeni Kanunu'nun 2.
maddesi herkesin haklarini kullanirken ve borclarini
yerine getirirken  durGstluk  kurallarina  uymak
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A FAMILIAR PRACTICE IN CONTRACT
NEGOTIATIONS: LETTER OF INTENT

Letters of intent are actually a concept that is not
included in our laws and legal system. Nevertheless,
letters of intent have become an almost
indispensable practice, especially for commercial
contractual relations, in line with the increasing
scope of contractual relations and the necessity of
prolonged negotiation processes.

The purpose of the letter of intent is to have one
of the parties reveal the essential elements of the
contractual relationship, which is intended to be
established, and to narrow the framework of the
ONgoing negotiation process.

DO LETTERS OF INTENT CARRY THE
LEGAL NATURE OF A CONTRACT?

Article T of the Turkish Code of Obligations states
that a contract shall be established upon the mutual
and appropriate disclosure of the parties' wills. The
first of these parties' declaration of will is considered
as a “tender” and the declaration of will declared
by the other party in accordance with the tender is
“acceptance” in legal parlance. Although the letter
of intent is a will statement of one of the parties
intending to establish a contract, there is consensus
in the doctrine that we shall not accept the letter of
intent as a “tender”. Because, even if the issues in
the letter of intent are accepted and signed by the
other party, we cannot make reference to a tender
- acceptance relationship and the establishment of
the contract. The parties are still in the negotiation
phase and itis obvious that there are issues that have
not been decided.

The first and most common question generated
here is whether letters of intent are adstrictory on
the parties.

ARE LETTERS OF INTENT
ADSTRICTORY FOR THE PARTIES?

In principle, letters of intent are not concepts that
put parties under commitment and/or obligation.
The parties are not under the obligation to fulfill
the matters stated in the letter of intent nor do they
undertake to enter into a contractual relationship.
It is a common practice to sign the letter of intent
by both parties, and even in this case, it should be
noted that the letter of intent shall not be evaluated
as a contractual status. A letter of intent signed
by the parties shall only signify the seriousness of
the intentions and attitudes of the parties to the
invitation to tender during the negotiation process
and shall aim to advance the negotiation process.
The parties can agree on the contrary of this rule,
which comes from the nature of the letter of intent,
by clearly stating that the letter of intent shall be
adstrictory on them.

DOES ANY LEGAL RESPONSIBILITY
ARISE WITHIN THE SCOPE OF
LETTERS OF INTENT?

It is necessary to add immediately after our
explanations about cohesiveness; the non-binding
nature of the letter of intent does not mean that the
parties does not have any legal responsibility in this
respect. Article 2 of the Turkish Civil Code stipulates
that everyone must be in compliance with the rule
of honesty and good faith in exercising their rights




zorunda oldugunu ve bir hakkin agikga kotiye
kullanilmasini hukuk  duzeninin  korumayacadini
hiokom altina  almaktadir.  Durustluk  kurali bir
sozlesme gordsmesine baslayan taraflara da bazi
yukumlalukler  getirmektedir.  Dolayisiyla  niyet
mektuplari  kapsaminda; sozlesme muzakereleri
sirasinda  gergeklestirilen kusurlu  davranislardan
(culpa in contrahendo) dogan sorumluluk kavrami
karsimiza cikmaktadir.

Culpa in  contrahendodan dodan sorumluluk
edimin vyerine getirilmesi  talebini  dodurmaz.
Ancak muhatabin sézlesmenin yapilacadi ile alakali
yaptigr  masraflarin - karsilanip  karsilanmayacadi
onem kazanir! Eder taraflardan biri karsi tarafta
sozlesmenin mutlaka imzalanacadi hususunda yanlis
distncelere sebep olursa gostermesi gereken
yukumluluklere aykiri davranmis olur. Bu durumda
da karsi tarafin zararlarini culpa in contrahendo
ilkeleri uyarinca karsilamakla yukamltdar.  Ayni
sekilde gonderen tarafta uygun hazirlik islemlerini
yerine getirmekten kaginirsa muhataptan giveninin
kotuye kullanilmasindan dolayr ugradigi zararlar
tazmin ettirebilir?

Ayrica; taraflarin aralarindaki s6z konusu iliskinin
hukuki sonuclari, durumun hal ve sartlarina goére
vekaletsiz is gorme, sebepsiz zenginlesme ve haksiz
fiil kavramlari ile iliskilendirilebilir ve bu kapsamda
sorumluluk halleri gindeme gelebilir.

NIYET MEKTUPLARI ICIN
ONGORULMUS BIR SEKIL SARTI
VAR MIDIR?

Niyet mektuplariicin 6ngortlmus belirli bir sekil sarti
s6z konusu degildir. Zira Turk Borglar Kanunu madde
12/Vde acikga "sozlesmenin gecerliligi, kanunda
aksi ongorulmedikge, hicbir sekle bagh dedildir”
ifadesi yer almaktadir. Ancak kurulmasi hedeflenen
sozlesmesel iliski icin mevzuatta 6ngorulen bir sekil
sartl so6z konusu ise ilgili sozlesme mizakereleri
kapsaminda imzalanacak olan niyet mektubunun da
ayni sekil sartina tabi olmasi gerektidgini soylemek
yanlis olmayacaktir.
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Ayrica, kanunlarda 6ngorilen  bir  zorunluluk
olmamakla birlikte, mektup olma niteligi uyarinca
niyet mektuplarinin yazili olmasi gerektigi yoninde
doktrinde gorus birligi bulunmaktadir.

NIYET MEKTUPLARININ BENZERLIK
TASIDIGI BASKACA HUKUKI
ARACLAR

Niyet mektuplarinin aslinda Anglo-Amerikan hukuk
sistemine ait bir uygulama oldugu bilinmekte olup
bizim hukuk sistemimizde yer alan baskaca kavramlar
ile de sikca karistirlmaktadir.

Turk Hukuku'nda niyet mektuplarinin benzerlik
tasidigi hukuki kavramlarin basinda 6nsozlesmeler
gelmektedir. On sézlesme, Tlrk Borglar Kanunu’nun
29. maddesinde tanimlanmaktadir. ilgili maddeye
gore, bir sozlesmenin ileride kurulmasina iliskin
sozlesmeler gecerlidir ve 6nsozlesme olarak anilir.
On sozlesme, 818 sayili Turk Borg¢lar Kanunu’nda
benzer bir hukuki nitelik tasimakta, fakat “akit yapma
vaadi” olarak tanimlanmaktadir®.

On sozlesmede taraflar arasinda gelecekte bir
sozlesme  kurulacagina  dair  tashhat  karsilikli
olabilecedi gibi, bir kisinin diger kisiye sozlesme
yapmayl vaat etmesi de mumkindur.  On
sozlesme ile taraflari ileride bir sozlesme yapma
yUkumluluga altina girdiklerinden, bu sozlesmenin
yapilmamasi halinde taraflarin Trk Borglar Kanunu
uyarinca borcun ifa edilmemesinden kaynaklanan
zararlarini talep etmeleri mumkindur. Son olarak,
On  sozlesmelerin - gegerliligi, ileride kurulacak
sozlesmenin sekline baglanmistir®

Niyet — mektuplarinin = benzerlik  tasidigi  bir
diger hukuki islem ise “centilmenlik anlasmasl”
olarakaniimaktadir. Centilmenlik anlasmalari,
taraflar arasinda hukuki yukumlultk yaratmazlar ve
taraflar bakimindan hukuken baglayici olmadiklari
kabul edilir. Centilmenlik anlasmalarinda taraflar
hukuken baglayiciligi olmasa da uyusan iradelerini
aciklamaktadir. Bu anlasmalar kapsaminda taraflarin
Ustlenebilecekleri yukumluliklerin ifas;,  hukuki
yollara degil, taraflar arasindaki “centilmenlik”
iliskisine dayanir. Centilmenlik anlasmalari hukuken
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and debts, and that any explicit abuse of a right
shall not be protected by law. The rule of honesty
also imposes certain obligations on the parties who
start a contract negotiation. Therefore, within the
scope of letters of intent; the concept of liability
culpa in contrahendo arising from the misconduct
carried out during the contract negotiations will be
in question.

The responsibility arising from culpa in contrahendo
does not give rise to the demand fulfillment for
performance. However, it is important to determine
whether the costs of the contractor related to
the conclusion of the contract will be covered." If
one of the parties causes misconceptions on the
other party about the case that the contract must
be signed, will be acted in contradiction with its
obligations. In this case, the party shall be liable to
cover the damages of the other party in accordance
with the principles of culpa in contrahendo. Likewise,
if the party sending the letter of intent avoids
performing appropriate preparatory procedures,
shall be responsible to compensate for the damages
caused by the abuse of trust.”

Also, the legal consequences of the relationship
between the parties may be related to the concepts
of acting without authority, unjust enrichment
and wrongful act according to the situation and
conditions and responsibilities may be raised in this
context.

IS THERE A REQUIREMENT AS TO
FORM FOR LETTERS OF INTENT?

There is no requirement as to form for letters of
intent. The provision of Article 12/1 of the Turkish
Code of Obligations clearly states that 'the
validity of the contract does not requires any form
unless otherwise provided for by law." If there is a
requirement as to form provided in the legislation
for the contractual relationship to be established, it
will not be wrong to say that the letter of intent to
be signed within the scope of the related contract
negotiations should be subject to the same form
requirement.

There is also a consensus in the doctrine that
letters of intent should be written in accordance
with the nature of being a letter, although it is not a
requirement of the law.

OTHER LEGAL INSTRUMENTS SIMILAR
TO LETTERS OF INTENT

Letters of intent are known to be a practice of
the Anglo-American legal system and are often
confused with other concepts in our legal system.

In the Turkish Law, preliminary contracts are at the
forefront of legal concepts in which letters of intent
are similar. The preliminary contract is defined
in Article 29 of the Turkish Code of Obligations.
According to the relevant article, the contracts for
the future establishment of a contract are valid and
referred to as a preliminary contract. The preliminary
contract also had has a similar legal character in the
Turkish Code of Obligations No.818, but is defined as
“a promise to conclude a contract”?

In the preliminary contract, the commitment to
establish a future contract between the parties may
be mutual, orit is possible for one person to promise
the other person to conclude a contract. Since the
parties are obliged to conclude a contract within
the scope of preliminary contract, it is possible for
the parties to claim damages arising from non-
performance of the debt in accordance with the
Turkish Code of Obligations. Finally, the validity of
the preliminary contracts depends on the form of
the future contract.*

Another legal procedure in which letters of intent
are similar is called “gentleman’s agreement”.
Centleman's agreements do not create legal
obligations between the parties and are deemed
to be not legally binding on the parties. Even if it is
not legally binding, in the gentleman'’s agreement,
the parties disclose their will. The fulfillment of the
obligations that the parties may undertake under
these agreements is not based on legal means
but on the gentleman's relationship between the
parties. Although gentleman's agreements do not
have legally binding consequences, they do not
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baglayici sonu¢ dodurmasa da, hukuken imkan
taninmayan, ornegdin rekabeti kisitlayici ya da
emredici  hukuk kurallarina aykir  sozlesmeler
yapilmasini mumkun kilmamaktadir. Bununla birlikte,
centilmenlik anlasmalari 6zellikle birden fazla hukuk
sisteminin kurallarina dikkat edilmesini gerektiren
uluslararas ticari islemlerde taraflar icin cabuk bir
¢ozUm imkani sunmaktadir.®

SONUC

Niyet mektuplari, taraflarin ileride kurma hedefinde
olduklari  sozlesmesel iliski  cercevesinde  tabi
olunacak hususlari beyan ettikleri irade agiklamalari
seklinde  0Ozetlenebilecek; uzun ve karmasik
muzakere sureclerinde taraflarin daha hizli ve
planli ilerlemesini sadlamak amaciyla oOzellikle
ticari iliskilerde sikca kullanilan hukuki bir aractir.
Kural olarak baglayici nitelikte dedildir ancak
bu durum taraflarin niyet mektubu kapsaminda
herhangi bir hukuki sorumlulugu olmadidi seklinde
yorumlanmamalidir.

1DINAR, 5131
2DINAR, 5132

3Kubra Ercoskun Senol, S6zlesmenin Icerigini Belileme Ozgiirlugii ve Bunun Genel Simin: TBK m. 27,
Istanbul Universitesi Hukuk Fakiiltesi Mecmuasi Cilt 74, Say12, Oca 2016, Sayfalar 709 - 738

4Kubra Ercoskun Senol, Sozlesmenin Icerigini Belirleme Ozgurligive Bunun Genel Sinir: TBK m. 27,
Istanbul Universitesi Hukuk Fakiiltesi Mecmuasi Cilt 74, Say12, Oca 2016, Sayfalar 709 - 738

5 Metin Ikizler, Centilmenlik Anlasmalari, D.E.U. Hukuk Fakiltesi Dergisi, Prof. Dr. Seref ERTAS
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make it possible to enter into contracts that are not
legally permissible, for example, that are restrictive
of competition or contrary to mandatory law.
However, gentleman's agreements provide a quick
solution for the parties, especially in international
business transactions that require attention to the
rules of more than one legal system.®

CONCLUSION

Letters of intent may be summarized in the form
of statements of will in which the parties declare
the issues that will be subject to the contractual
relationship they intend to establish in the future and
also as a legal tool that is frequently used especially
incommercial relations in order to enable the parties
to proceed faster and in a planned way in long and
complex negotiation processes. In principle, it is not
adstrictory, but this should not be interpreted as the
parties do not have any legal responsibility under
the letter of intent.

1DINAR, Page 131

2DINAR, Page 132

3 Kubra Ercoskun Senol, Freedom to Determine the Content of the Contract and Its General Limit:
Article 27 of Tukish Code of Obligations, Istanbul University Law Faculty Magazine, Volume No:74
No: 2, January 2016, Pages 709 - 738

4Kibra Ercoskun Senol, Sézlesmenin Icerigini Belirleme Ozgiirligi ve Bunun Genel Siniri: TBK m. 27,
Istanbul Universitesi Hukuk Fakltesi Mecmuasi Cilt 74, Say1 2, Oca 2016, Sayfalar 709 - 738

5 Metin Ikizler, Gentleman's Agreements, D.EU. Law Faculty Magazine, Prof. Dr. Seref ERTASa
Armagan, No.19, Special Edition 2017, Pages 415-441
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GIRIS

Temel tanimini ve zorunlu unsurlarini Tark
Ticaret Kanunu’nun 780.maddesinde bulan c¢ek,
Turk Hukuku'nda bir kambiyo evraki tarG olarak
duzenlenmistir. Bir piyasa ve iktisat kavrami olan
kambiyo, para ya da para yerine gegen belgelerin
degisimi islemi olarak da tanimlanabilir. Bu yonuyle
de cek bir ddeme aracidir ve para yerine geger.

Coruldugunde odenmesi gereken ¢ek, koganlar
halinde bankalarca basilir ve kosullarini tasiyan
her tacire bankalarin verdigi bir 6deme aracidir.
Cek kogani olarak gunluk kullanima girmis ¢ek
hesabl, muhatap banka nezdinde gek sahibi tacirin
kredibilitesini de dogrudan ilgilendirir.

Cekinentemeldizenlemesi Turk Ticaret Kanunu’nda
ver almakta olup, 2012.2009 tarih ve 27438 sayili
Resmi Cazete’de yayimlanarak yururlide giren 5941
sayili Cek Kanunu, bu hususta dizenlenmis bir ozel
yasadir. Bu yasada hukuki ve cezai yonleriyle ek,
genis sekilde dizenlenmistir. Iste bu incelemenin
konusu da Turk Ticaret Kanunu ile Cek Kanunu’nda
duzenlenen cekle ilgili olarak uygulamada en ¢ok
karsilasilan sorunlari irdelemektir. Bu irdeleme
siklikla karsilasilan sorunlari soru vyanit seklinde
incelemekten ibarettir.

HUKUKI ACIDAN SORUNLAR

1. ileri vadeli olarak diizenlenen ¢ekte keside
tarihinden 6nce ¢ek bankaya tahsil amaciyla
ibraz edilebilir mi?

Her ne kadar ¢ekte vade olmasa da ve goruldigunde
odenmesi gerekse de, uygulamada cekler cok buyuk
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bir oranda ileri vadeli olarak duzenlenmektedir.
Zira Ulkemizde ticari hayatta nakit kullanimi az
olup, genellikle kredi karti, cek veya senet 6deme
aract  olarak  kullanilmaktadir.  Her  sektorin
kendi kosullari ve 6zel durumlarina gore nakit
yodunlugu degismekte olup, tahsilatta vade
uzayabilmektedir. Bu acidan ¢ekler de ileri vadeli
olarak dizenlenmektedir. Cekte vade olmadigindan
muhatap bankaya her zaman (ve cekin Uzerinde
yazili keside tarihinden once) ibraz edilebilir, cek
hesabi uygunsa banka odemeyi yapar. Bununla
birlikte ¢ek hesabi uygun dedilse cekin arkasina bu
durumun vyazilmasi keside tarihinden énce olanakli
degildir. Bu agidan bu nitelikteki bir cek de takibe
konu edilemeyecektir. Ancak ticari hayatin bir geregi
olarak ¢ekin keside tarihinden 6nce bankaya ibraz
edilmesi tercih edilmez.

2. Gekielinde bulunduran kisi (yasanin tanimiyla
yetkili hamil) bu ¢eki elindeyken kaybederse
ne yapabilir?

Yetkili hamil boyle bir durumda bulundugu ver

ya da ¢ekin keside edildigi yerdeki asliye ticaret

mahkemesinde zayi nedeniyle cekin iptali davasi
acabilir. Davada 6demeden men vyasadi da talep
edebilir. Yargilama strecinde 6 aylik ilan stresi olup,

Ticaret Sicil Gazetesi'nde araliklarla 3 kez ilan yapilir.

6 aylik sure ilk ilanin yapildigi gin baslar ve strenin

sonunda ¢ekin elinde oldugunu iddia ve ispat eden

kisi cikmazsa cek iptal edilir. Ceki elinde bulunduran
birinin bu stre i¢inde cikmasi durumunda yetkili
hamilin istirdat (geriisteme) davasi agmasi gerekir.
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THE ROLE OF THE CHECK IN THE
COMMERCIAL LIFE AND CURRENT ISSUES

ABSTRACT

The check is a bill of exchange whose basic definition
and mandatory elements are found in Article 780
of the Turkish Commercial Code is regulated as a
type of foreign exchange documents in Turkish
Law. Exchange can be defined as the process of
exchange of money or documents replacing money,
which is a concept of market and economics. In this
respect checks are used as a paying instrument and
replace money.

The sight drafted check s printed as a check book by
the bank and each merchant fulfilling the conditions
is a payment tool provided by the banks. The check
account, which is used daily as a check stub, is
directly related to the credibility of the merchant
holding the check at the drawee bank.

The basic regulation of the check is included in the
Turkish Commercial Code and the The Check Law
Numbered 5947, which entered into force after being
published in the Official Cazette dated 20.12.2009
and numbered 27438, is a special law regulated in this
regard. In this law, checks are requlated in terms of
legal and criminal aspects. The subject of this study
is to examine the most common problems related to
the checks issued in the Turkish Commercial Code
and the Check Law. This examination consists of
examining frequently encountered problems in the
form of question and answer.

LEGAL ISSUES

1. May the checks submit to the bank for the
purpose of collecting the check before the
date of the check in the postdated check?

Although the check has no due date and must be
pay at sight, in practice checks are often issued
postdated. Likewise in our country, cash uses in
commercial life rarely and generally used as credit
card, check or promissory note as a payment
instrument. Cash intensity varies according to each
sector's own conditions and special circumstances
and maturity may be extended in collection. In this
respect, checks are also issued as postdated. Since
the check does not have a due date, the check can
always be presented to the bank (and before the
date of the check written on the check), the bank
pays if the check account is appropriate. However,
if the check account is insufficient, it is not possible
to write this before the due date. In this respect,
this check can not be a subject to an enforcement
proceeding.

2. What if the person holding the check
(“bearer” by the definition of the law) loses
the check while holding it?

In such a case, the competent authority may
initiate a lawsuit for cancellation of the check due
to loss in the first instance commercial court in
the place where it is located or where the check is
discovered. In the case, bearer may also demand the
preclusion from the payment. There is a 6-month
announcement period in the proceedings and 3
advertisements are made in the Trade Registry
Cazette at intervals. The period of 6 months starts
on the day of the first announcement and at the end
of the period, the check is canceled if the person
claiming that the check is in his possession and
not proving it. If the holder of the check is released
within this period, the competent authority should
file a claim for restitution.




44

3. Konkordato miuhleti icerisinde c¢ek tahsil
edilebilir mi?

Ulkemizde 6zellikle son aylarda dnemlibiryere gelmis
olan ve gundemde vyer alan konkordato miuhleti
icerisinde cekin tahsili konusu dnem tasimaktadir.
Konuyu ikive ayirarak incelemekte vyarar vardir. ik
olasilikta cekin dizenlenmesi ve muhataba verilmesi
konkordato muhlet tarihinden 6nceyse ve gek ileri
tarihliolarak dizenlenmis ve bu tarih muhleticerisine
denk gelmisse, bu ¢cek ddenemez. Zira bu gek Icra
iflas Kanunu kapsaminda konkordatoya tabi adi
alacak niteligindedir ve 6deme yasadi vardir. Bununla
birlikte, konkordato muhlet kararini veren mahkeme
bu konuda konkordato komiserini yetkili kilabilir, bu
durumda komiser onayiyla cekin karsiligini 6demek
olanaklidir.

Ikinci olasilikta konkordato muhleti icerisinde cekin
duzenlenmesi durumunda konkordato komiserinin
onay!l arandigindan, komiser buna onay vermisse
cekin 6denmesi olanaklidir. Her iki olasilikta da cekin
karsiliginin 6denmesinde komiserin onayi vermesi,
alacaklilarin ve bor¢lunun menfaatini gerektirmesine
baglidir. Cunkl konkordato, bor¢lunun alacaklilariyla
yapacadi ve mahkemenin onayladigi bir tasfiye
sozlesmesidir ve her iki tarafin da menfaatini
gerektirir.

CEZAIT ACIDAN SORUNLAR

1. Sermaye sirketleri adina diizenlenen geklerde
¢ekin karsihdini bulundurmamak konulu sugta
cezai sorumluluk kimdedir?

Bu konuda 5941 sayil Cek Kanunu hikdm
icermektedir. Buna gore, c¢ekin bankaya ibraz
edildigi tarihte sirketi temsil etmeye vyetkili kisinin
sorumlulugu dizenlenmistir. Daha dnce dizenlenen
yonetim kurulunun timd gibi bir genis sorumluluk
bu son duzenlemede daraltilmis ve ticaret sicilde
tescil edilen ve sirketi temsil etmeye vetkili kisi ya
da kisilerle sinirlandirilmistir. Yasa burada sikayetin
inceleme merci olarak icra mahkemesini belirlemis
olup, Icra iflas Kanunu hukimlerine gore de sikayet
sUresi, cekin bankaya ibraz edildigi tarihten itibaren
3aydir.
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2. Konkordato miihleticerisinde olan sirketlerde
(ve sahislarda) sorumlulugun kapsami nedir?

5941 sayili yasada bu agidan sorumlular arasinda bir
ayirim vyapilmamistir. Bununla birlikte, konkordato
muhleti ve tedbir hukdmleri ¢ekin karsiidinin
ddenmesini  tedbiren durdurdugu icin  burada
yasadan kaynaklanan bir durum vardir ve cezai
sorumlulugun buna gore belirlenmesi  gerekir.
Bu kapsamda konkordato davalan icin ozel bir
durumu da belirtmekte vyarar vardir. Buna gore,
ceza vyargilamasini yuriten mahkeme, oncelikle
cekin  konkordato on  projesine konu olup
olmadidina bakmali ve dahil edilmesi durumunda
konkordato davasinin sonucunu bekletici mesele
yapmalidir. Konkordatonun alacaklilarca kabul edilip
mahkemece onanmasi durumunda beraat karar
verilmeli, iflas karar ¢ikmasi durumunda ise ¢ek
keside etme yetkisi konusunda mahkemenin nasil bir
karar verdigine gore bir karar olusturmalidir. Nitekim
uygulamada ortaya cikan sorunlar ve farkl istinaf
mahkemesikararlarinedeniyle bu konuda Yargitay 19.
Ceza Dairesi'nin verdidi karar da bu yonde olmustur.
Yargitay bu noktada belirttigimiz ayirima gitmis ve
konkordato davasinin sonucuna gore davraniimasi
gerektigini yani bir anlamda konkordato davasinin
sonucunun beklenmesi  gerektidini belirtmistir.
Eder konkordato teklifi kabul edilirse cekten otird
ceza verilemeyecektir. Konkordatonun reddi ya da
iflas karari verilmesi durumunda, eder konkordato
yargilamasini yapan mahkeme cek hesabiyla ilgili
yetkiyi komisere vermisse yine sorumluluktan s6z
edilemeyecektir. Mahkemenin boyle bir karari
vermemesi durumunda ise vyargilamaya devam
edilecek ve gekten kaynakli ceza verilebilecektir,

CEKIN TICARI HAYATTAKI YERI VE GUNCEL SORUNLAR
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3. Can the check cash during the concordat
term?

In our country, especially in recent months the
collection of the check had become an important
issue within the deadline of the concordat. It is
useful to examine the subject in two separate parts.

In the first case, if the check is issued and given to
the drawee before the deadline of the concordat
and the checkis arranged in postdated and this date
coincides with the deadline, this check cannot be
cashed. This check is in the nature of a receivable
subject to concordat under the Execution and
Bankruptcy Law and there is a ban on payment.
However, the court that has made the decision of
the concordat respite may authorize the concordat
commissioner in this matter, in which case it is
possible to pay the check with the approval of the
commissioner.

In the second possibility, it is possible to pay the
checkifthe approval of the concordat commissioner
is sought if the check is issued within the time limit.
In both cases, the commissioner's approval for the
payment of the check depends on the interests of
the creditors and the debtor. Because the concordat
is a liquidation agreement with the creditors of the
debtor and which is approved by the court and
requires the interests of both parties.

CRIMINAL ISSUES

1. Who has the criminal liability for the crime of
not checking the checks against the checks
issued on behalf of the capital companies?

The Check Law Numbered 5941 contains provisions
on this subject. According to the Law, the
responsibility of the person authorized to represent
the company was arranged on the date the check
was submitted to the bank. A broad responsibility,
such as the entire board of directors previously held,
was narrowed in this final requlation and limited
to the person or persons registered in the trade
registry and authorized to represent the company.
The law hereby specifies the enforcement court
as the reviewing authority of the complaint and

according to the provisions of the Execution and
Bankruptcy Law, the duration of the complaint is 3
months from the date the check is submitted to the
bank.

2. What is the scope of the liability in the
companies (and individuals) that are within
the deadline?

The Law Numbered 5941 does not distinguish
between those responsible ones in this respect.
However, as the concordant deadline and
precautionary provisions prevent the payment
of the provision for the check, there is an issue
which arises from the law and the criminal liability
must be determined accordingly. In this context,
it is worth mentioning a special case for concordat
cases. Accordingly, the court conducting the
criminal proceedings should first look at whether
the check is subject to the preliminary issue about
the concordat project and, if it is included, it should
make the outcome of the concordat case pending.
If the concordance is accepted by the creditors
and approved by the court, an acquittal decision
should be issued and in case of bankruptcy decision,
it should form a decision according to the court's
decision on the authority to check checks. As a
matter of fact, due to problems arising in practice
and different appeals court decisions, the decision
of the 19th Criminal Chamber of the Court of
Cassation was also in this direction. The Court of
Cassation went to the distinction mentioned at this
point and stated that the concordat case should
be treated according to the result, in other words,
the result of the concordat case should be waited.
If the concordat offer is accepted, there will be no
penalty for the checks. In the event of a refusal or
bankruptcy decision of the concordat, the liability
cannot be mentioned again if the court which made
the concordat proceedings gave the authority to
the commissioner for the check account. If the court
does not make such a decision, the proceedings will
continue and penalties may be imposed.

THE ROLE OF THE CHECK IN THE COMMERCIAL LIFE AND CURRENT ISSUES




Isyerlerinde izin kayitlarini tutan birim ve/veya
bu kayitlari tutmakla yukumli personelin zaman
kaybinin onine gecilmesi ve is akisi icerisindeki
veriminin artirlmasi; tutulan yillik izin kayitlarinin
guvenlive kolay sekilde arsivlenmesi gibi nedenlerle
isverenlerin  ¢ozUm arayisi icerisinde olduklari
gozlemlenmektedir. Buna badli olarak, isverenin
yonetim yetkisi kapsaminda; strekli olarak degisen
ve gelisen teknolojik imkanlardan faydalaniimakta
ve guncel yaziim sistemleri isyerlerinde uygulama
alani bulmaktadir. Ozellikle de personel sayisi
fazla olan sirketlerde, ¢cok daha pratik bir yontem
olmasi sebebiyle elektronik sistemlerin kullanildigi
bilinmektedir.

Ozluk dosyasinin bir parcasi olan yillik izin kayitlarinin
da isveren tarafindan saklanmasi yukamlaloga
dikkate alindiginda, kayitlarin elektronik sistemler
vasitasiyla tutulmasi yonteminin hukuken dogru ve
guvenli olup olmayacadi degerlendirilmelidir.

Hukukun; hayatin olagan akisini goz onunde
bulundurdugu ve gunluk yasamdan etkilendigi
gozetildiginde, bireylerin/toplumun  etki alanina
giren her konuya oldugu gibi teknolojik gelismelere
de hukukun ayak uydurmak durumunda oldugu
sGphesizdir.

Dolayisiyla, 6zIik dosyasi kapsaminda vyer alan yillik
izin kayitlarinin isveren tarafindan belirlenecek
hukuka uygun bir yontemle, elektronik sistemlerde
isleme alinmasi ve saklanmasinda bir sakinca
olmayacadi dusunulmektedir.

TR

YILLIK IZINLERIN ELEKTRONIK
ORTAMDA TALEBI, ONAYLANMAS]
VE KAYIT ALTINA ALINMASI

AYSE NAZ DUMAN
nduman@egemenoglu.av.tr

ISVEREN TARAFINDAN ELEKTRONIK
ORTAMDA ISLEME ALINACAK VE
KAYIT ALTINDA TUTULACAK IZIN
KAYITLARI ICIN HUKUKA UYGUN BIR
YONTEM BELIRLENIRKEN NELERE
DIKKAT EDILMELIDIR?

Yasal duzenlemeler ve yiksek mahkeme ictihatlarina
gore, vyillik izinlerin  kullandirildidinin - ispati
bakimindan isveren ispat yiku altindadir.

4857 sayili Is Kanununun 60. Maddesinde IZINLERE
ILISKIN DUZENLEMELER bashg altinda “Villik dcretli
izinlerin, yurutdlen islerin niteligine gore yil boyunca
hangi dénemlerde kullanilacadi, izinlerin ne suretle ve
kimler tarafindan verilecediveya siraya badl tutulacadi,
yillik izninin faydali olmasi icin isveren tarafindan
alinmasi gereken tedbirler ve izinlerin kullaniimasi
konusuna iliskin usuller ve isverence tutulmasi zorunlu
kayitlarin sekli Calisma ve Sosyal Guvenlik Bakanlid

tarafindan hazirlanacak bir yonetmelikle gosterilir”

duzenlemesine yer verilmistir. Yine Kanunda isaret
edilen Villik Izin  Yonetmeliginin 6. maddesinde
“Isveren, isyerinde calisan iscilerin yillik  dcretli
izinlerini gosterir izin kayit belgesi tutmak zorundadir”
20.maddesinde ise ‘Isveren; calistirdidi iscilerin izin
durumlarini goésteren, ornedi bu Yonetmelige ekli
yillik izin kayit belgesini tutmak zorundadir. Isveren,
her isginin yillik izin durumunu ayni esaslara gore
duzenleyecedi izin defteri veya kartoteks sisterniyle de

takip edebilir” Duzenlemeleri yer almaktadir.

Cercekten isveren; calistirdidi  iscilerinizin
durumlarini gosteren, ornedi vilhik  Ucretli zin
Yonetmelidine ekli yillik izin kayit belgesini tutmak
zorundadir.  Bu nedenle; vyasal duzenlemeler

ENG

REQUESTS, APPROVALS AND RECORDS
ON ANNUAL LEAVES IN ELECTRONIC

ENVIRONMENT

It is observed that the employers are in search of new
solutions to prevent the loss of time of the unit and/
or the employees who are responsible for keeping
these records at workplaces and to secure and make
it easy to archive of annual leave records and to
increase the efficiency in the workflow. Accordingly,
in scope of employer’s right to govern; continuously
changing and developing technological facilities are
used and current software systems are performed in
workplaces. Especially in companies employing more
employees, it is often seen that electronic systems are
used since it is much more practical.

Given it is an obligation for employers to maintain
annual leave records as a part of personal file of an
employee, it should be considered whether the
method of maintaining records through electronic
systems is legally correct and safe, or not.

It is indisputable that the laws also should be
coordinated with technological developments as
well as with every subject that falls under the circle of
individuals/society, when it is considered that the law
considers the ordinary life and is influenced from daily
life.

Therefore, it is appropriate for employers to process
and keep records of the annual leaves of employees
electronically within the scope of the personal file to
be kept.

WHAT SOULD BE TAKEN

INTO CONSIDERATION WHEN
DETERMINING A LEGAL METHOD
FOR TO BE PUT INTO PROCESS
AND TO BE ENREGISTERED LEAVE
RECORDS IN ELECTRONICALLY BY
EMPLOYER?

According to legal regulations and supreme court’s
precedents, the employer is under burden of proof
with regards to prove that annual leaves are used by
the employees.

Under the Article 60 of Labor Law numbered 4857
whose title is REGULATIONS ON ANNUAL LEAVES,
A regulation indicating the methods and conditions
applicable to annual leave with pay, the periods within
the year during which leaves will be made available
according to the nature of employment, the persons
authorized to decide and the order to be observed in
exercising the right to leaves, the measures to be taken
by the employer in order to implement annual leave
in ways useful for employees as well as the form of
registers to be kept by the employer shall be issued by
the Ministry of Labor and Social Security” In addition,
pursuant to Article 6 of the Regulation on Annual
Leaves, ‘The employer must keep documents for
annual leave records on which the paid annual leaves
of employees can be seen” And according to the
Article 20 of the same regulation “The employer must
keep documents for annual leave records on which
the paid annual leaves of employees can be seen, as
attached in this Regulation. The employer may follow
annual leave status of each employee by annual leave
books recorded according to same principles or card
index systems”.
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dikkate alindidinda iscinin yillik Gcretli izinlerin
kullandinldiginin - izin  defteri ve vazili 6deme
belgeleriyle ispatlanmasi gerekir.

Yargitay'in da verlesik hale gelen igtihatlarinda
“Yillik izinlerin kullandinildigi  noktasinda ispat
yuku isverene aittir, isveren yillik izinlerin
kullandinildigini imzah izin defteri veya esdeger
bir belge ile kanitlamalidir” Cerekgesine ver
verdidi bilinmektedir.( YARGITAY 9.HD. 25.02.2010,
E.2008/19000, K.2010/4983; YARGITAY 9.HD,
28.2.2002, E.2001/1775047 - K.2002/3047; YARGITAY
9HD. 252000, E. 2000/1051 - K. 2000/6476.
YARGITAY 9.HD, 1922002, E. 2002/2942 - K)

Dolayisiyla; izne iliskin iscilik alacaklarinin konu
edildidi bir yargilamada isverenin yillik izne iliskin
her turld  savunmasini  ancak vyazili  kayitlarla
ispatlayabilecegitartismasizdir. izin kayitlari hakkinda
tanik dinletilemedidi gibi yargilama sirasinda isginin
yazili talebinin bulunup/bulunmadidi, bu talebin ilgili
yonetici tarafindan onaylanip/ onaylamadigi ve/
veya iscinin izin donusy isbasl yapacadi tarihin hangi
tarih olduguna kayit Uzerinde ver verilip/verilmedigi
gibi bazi bilgilerin de isveren tarafindan ibraz
edilecek yazili kayitlar igerisinde vyer alip/ almadigi
somut olayin ozelliklerine gore mahkemelerce
degerlendirilebilmektedir. Bu nedenlerle elektronik
sistem Uzerinde islem yapilsin ya da yapilmasin, yillik
izin kayitlarinin isci tarafindan talebi, iznin yonetici
tarafindan onaylanmasi ve 6zlik dosyasi kapsaminda
saklanmasi  bakimindan mutlaka isverenin yazili
kayitlarin tutulmasina iliskin yakumlaltklerini yerine
getirmesi gerekecektir.

Isveren tarafindan, izin kayitlarinin  elektronik
sistemlerde tutulmasinin tercih edilmesi halinde;
bu kayitlarin, imzali izin defterine esdeder nitelikte
olup olmayacadr hukuki bir tartismanin konusu
olabilecektir.

5070 sayili Elektronik imza kanununda guvenli
elektronik imza tanimlanmis olup, elle atilan imza ile
ayni sonucu doguracadi kanun koyucu tarafindan
belirtilmistir. Ancak bunun icin, ayni kanunda
dizenlenen hikUmlere uygun olarak imzanin
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olusturulmasi ve dogrulama araglarina sahip olmasi
gerekmektedir. Bunun da teknik bir konu olmasi
nedeniyle, isverenlerin hizmet aldiklar yazilim
sirketlerinden; elektronik imza kanunda belirtilen
nitelikte guvenli elektronik imzanin  personel
tarafindan kullanilacagi sistemlerin temin edilmesini
istemeleri uygun olacaktir.

Yargitay'in gegmiste yer verdigi kararlarindan farkli
olarak; isverenlerce elektronik sistemde tutulan yillik
izin kayitlari ile ilgili olarak yakin tarihli kararlarinda
isverenlerin savunmalarina deger verdigi
gorulmektedir. Kararlarda so6z konusu kayitlarin
guvenli olup olmadidinin arastirilmasi ve sonucuna
gore bir karar verilmesi gerektigi belirtiimektedir. (
T.C YARGITAY 9.Hukuk Dairesi Esas: 2016/ 2232Karar:
2017 / 21074 Karar Tarihi: 12.12.2017, TC YARGITAY
22.Hukuk Dairesi Esas: 2017/ 22135Karar: 2019 / 10153
Karar Tarihi: 09.05.2019,T.C YARGITAY 22 Hukuk
Dairesi Esas: 2017/ 34446Karar: 2017 / 19372 Karar
Tarihi: 26.09.2017)

Yiksek mahkeme bir kararinda; isverenin izne iliskin
olarak isyerlerinde yer verdidi sistemlerin, bilgisayar
muhendisi bilirkisilerce, isyerinde yapilacak bir kesifle
incelemelerde bulunarak; isyerinde calisanlarin ozIuk
islerinin takip edildigi bir bilgisayar sistemi bulunup
bulunmadigi, eder var ise davaciun bu sistem
Uzerinden izin talepleri olup olmadid, taleplerin
isveren temsilcilerince  onaylanip  onaylanmadid,
sisteme disaridan mudahale yapilip yapilamayacad,
davacinin kayitlarina mudahalenin séz konusu olup
olmadiginin - belirlenmesi, ayni zamanda  sisternin
dogrulugunu belirlemek agisindan davacinin sistemde
izinli gorundudgu tarihlerde isyerinde fiili calismasinin
devam edip etmedigini ortaya koymak acisindan
isyerindeki  davaci eliyle  yapilmis islem  bulunup
bulunmadigi bilgisayar kayitlari ve isyeri evraklarindan
arastirilmasi ve sonuca gore karar verilmesi gerektidi
yolunda  dederlendirmelere  yer vermistic. (T.C
YARCITAY 7 Hukuk Dairesi Esas: 2016/ 8610Karar: 2016
/ 6625 Karar Tarihi: 17.03.2016)

YILLIK IZINLERIN ELEKTRONIK ORTAMDA TALEBI, ONAYLANMASI VE KAYIT ALTINA ALINMASI
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The employer must keep annual leave certificate
which is shown status of employees’ annual leave
and is attached Regulation on Annual Leave with
Pay. So when the legal regulations are taken into
consideration, it is necessary to prove that the annual
paid leave of the worker is used with the annual leave
book and written payment documents.

According to the established precedent of the Turkish
Court of Appeals, “The employer has burden of proof
about that the annual paid leave of the worker's annual
leave is used, and it should be proven with signed
annual leave book or an equipotent document.”
(COURT OF APPEALS 9th CC. 25.02.2010, P.2008,/1900,
D.2010/4983; COURT OF APPEALS 9th CC. 28.02.2002,
P. 2001/11750, D.2002/3047, COURT OF APPEALS 9th
CC. 02.05.2000, P. 2000/1051, D.2000/6476; COURT
OF APPEALS 9th CC.19.02.2002, P.2002/2942, D.)

Therefore it is indisputable that an employer can only
use written records as an evidence in a trial arising out
of a dispute between him/her and his/her employee
related to claims on payment of annual leaves. During
the trials for the disputes arising out of the claims
concerning annual leave records, the Court cannot
subpoena the witnesses, and will investigate if there
is a written request from the employee for taking an
annual leave, and whether this request is approved by
his/her manager and/or the record shows the date
on which the employee shall return to work. For this
reasons, whether it is electronically processed or not,
the employer should keep written records proving
that there is a written request from the employee for
taking an annual leave, and this request is approved
by his/her manager and the record shows the date on
which the employee shall return to work, and keep
them within the personal file.

In cases where the employers prefer to keep annual
leave records electronically, it would be a subject of a
legal debate whether these records are equivalent to
the signed annual leave books.

Secure electronic signature is defined in the
Electronic Signature Law numbered 5070, it is stated
by the legislator that electronic signature shall be had
the same result as the signature by hand. However

in order for this, the signature must be created
according to the provisions of the said law and it must
involve the means of verification. Since it is a technical
issue, the employers may request from their software
service providers to ensure the implementation of a
system on which the employees can use the secure
electronic signature in compliance with the laws.

Unlike the former precedents of the Court of Appeals;
with their recent precedents the Court of Appeals
values employers’ defense arguments relating to
annual leave records which are kept electronically. It
is stated with these precedents that the court must
investigate the reliability of these records and come
to ajudgment as a result of this investigation. (COURT
OF APPEALSS 9th CC. P. 2016/2232, D.2017/21074
Decision Date: 12.12.2017; COURT OF APPEALS 22th CC.
P. 2017/22135, D.2019/10153 Decision Date: 09.05.2019;
COURT OF APPEALS 22th CC. P. 2017/ 34446, D. 2017 /
19372 Decision Date: 26.09.2017)

According to a precedent of the Court Of Appeals,
through an examination and an expert report to
be concluded by a group of experts comprising of
computer engineers with relation to the systems
used in the workplace for annual leave records,
the first instance courts must investigate if there is
a software system allowing the employers to track
employment matters on their employees’ personal
rights electronically, and if there is a system as such
then if the employees can make a request through
this systems for taking an annual paid leaves, and if
these requests are approved by their superiors or
the representatives of the employer, or if the system
can be intervened externally and if the records of the
claimant can be modified by an external intervention,
and in order to test the reliability of the systems
used by the employer the Courts must inquire if the
employees actually worked or made any transactions
during these annual leaves that are shown as taken in
the systems. (COURT OF APPEALS 7th CC. P. 2016/
8610, D. 2016/6625 Decision Date: 17.03.2016)

REQUESTS, APPROVALS AND RECORDS ON ANNUAL LEAVES IN ELECTRONIC ENVIRONMENT




SONUC OLARAK;

Isverenin yonetim vetkisi kapsaminda teknolojik
imkanlari; amacina ve hukuka uygun olarak
kullanabilecedi tartismasizdir. Bize gore isveren,
elektronik sistem Gzerinde izinlerin talep edilmesi,
onaylanmasi ve saklanmasina iliskin  bir isyeri
uygulamasina gegecek olursa bu uygulamaya iliskin
olarak tum personele gerekli egitimleri vermeli, izne
iliskin islemlerin bu sistem Uzerinden yapilacagini
bildirmeli/ ilan etmelidir.

Ayrica isverenin vyasal yukumlilikleri goz ontnde
bulunduruldugunda uygulamaya alinan elektronik
sistemin /yazilminin olasi bir yargilamada bilgisayar
muhendisi bir bilirkisi tarafindan incelenmesi halinde
“isyerinde c¢alisanlarin ozIUk islerinin takip edildigi
bir bilgisayar sistemi bulunup bulunmadidi, eger var
ise davacinin bu sistem Uzerinden izin talepleri olup
olmadidi, taleplerin isveren temsilcilerince onaylanip
onaylanmadidi, sisteme disaridan mudahale yapilip
vapilamayacadi, davacinin kayitlarina mudahalenin séz
konusu olup olmadiginin beliflenmesi, ayni zamanda
sisternin dogrulugunu belirlemek agisindan davacinin
sistemde izinli gordndddd tarihlerde isyerinde  fili
calismasinin devam edip etmedigini ortaya koymak
acisindan isyerindeki davaci eliyle yapilmis islem
bulunup  bulunmadigi” hususlarini - sipheye  vyer
vermeyecek bicimde ortaya konabilecek nitelikte
olup/olmadigi gozetilmelidir.

Hatta izin kayitlarinin elektronik sistemde kayit
altina alinmasi konusunda hizmet alinacak yazilim
firmasindan, tutulacak kayitlarin 5070 sayili kanunda
tanimlanan guvenli elektronik imza aracilidi ile
imzalanmasinin  saglanmasi  noktasinda, tashhut
alinmasi isveren lehine olacaktir. Bu nedenle,
mahkeme karari ya da kurum teftisi sonucu isveren
aleyhine dederlendirme yapilmasi halinde isverenin
ugrayacadl zararin tazmini igin, hizmet alimina iliskin
sozlesme ile rlcu hukimlerine vyer verilmesi de
tavsiye edilmektedir.
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IN CONCLUSION;

It is not indisputable that the employer should us the
technological facilities in accordance with its purpose
and law and in scope of employer’s right to govern. In
our opinion, if the employer enters into a workplace
application concerning the annual leaves to be
requested, approved and recorded electronically,
then the employer should provide the necessary
training to all employees regarding this application
and notify all the employees of this application or
declare the procedures related to the authorization
shall be made through this system.

Additionally, when employer's legal obligations
considered, in case of examination of applied
electronic  system/software by the computer
engineer expert in the possible litigation, it should
be considered without any hesitation that

ack
employment matters on their employees’ personal
rights electronically, and if there s a system as such
then if the employees can make a request through
this systems for taking an annual paid leaves, and if
these requests are approved by their superiors or the
representatives of the employer, or if the systemn can be
intervened externally and if the records of the claimant
can be modified by an external intervention, and in
order to test the reliability of the systems used by the
employer the Courts must inquire if the employees
actually worked or made any transactions during these
annual leaves that are shown as taken in the systems”

Moreover, it will be in favor of the employer to
ensure from the software company that the records
to be kept in the electronic system are signed with
the secure electronic signature defined in the Law
No. 5070 by their employees. For this reason, it
is recommended to include a compensation or
penalty clause to the service provider agreements in
order to compensate the employer for the damages
can be incurred as a result of a court decision or an
inspection of an administrative authority.

REQUESTS, APPROVALS AND RECORDS ON ANNUAL LEAVES IN ELECTRONIC ENVIRONMENT




Iscinin gunluk, haftalik hatta yillik calisma stresinin
hangi zaman dilimi ile sinirl olacadi dinyanin her
Ulkesinde oldudu gibi Ulkemizde de kanun koyucu
agisindan isc¢i ile isveren arasindaki dengenin
gozetilmesi anlaminda 6nem arz etmekte ve gesitli
tartismalara konu olmaktadir.

Ulkemizde kural olarak fazla calisma 4857 sayil
s Kanunu madde 41deki tanimi ile kanunda
yazili kosullar cercevesinde, haftalik kirk bes saati
asan c¢alismalardir. Kural olarak isgiye her bir saat
fazla calisma icin verilecek Ucret normal calisma
Ucretinin saat basina dusen miktarinin yuzde elli
yukseltilmesi suretiyle ddenir. Yasada ayrica gunlik
calisma stresinin 11 saati asamayacadi belirtilmistir.
Fazla ¢alisma yonetmeligi madde S ise Fazla calisma
suresinin toplami bir yilda ikiyizyetmis saatten fazla
olamaz. Bu sdre siniri, isyerlerine veya ydrdtilen islere
degil. iscilerin sahislaring iliskindir” hakma ile isginin
biryilda yapabilecediazamisiniri ortaya koymaktadir.

Yazinin amaci fazla calismanin iceriginden cok bu
calismanin ispatlanmasi konusunda is hukukundaki
kurallara dedinmektir. Burada karsimiza ¢ikan ilk
kural ise fazla ¢alisma vyaptigini iddia eden isgi;
iddiasini kanitlamakla yukamludar. Fazla calisma
Gcretine hak kazanabilmek icin dncelikle iscinin bu
hususu kanitlamasi gerekmektedir. Isveren ise isginin
bu iddiasi karsisinda ya fazla mesai yapilmadidini ya
daiscinin fazla calisma yapmasiile isgiye fazla ¢alisma
Ucretini 6dedigini ispatlamak zorundadir. Yine fazla
calisma yonetmeligi madde 6; Fazla calisma veya
fazla surelerle calisma yapan isci, isterse isverene yazili
olarak basvurmak kosuluyla, bu calismalar karsilici
zaml Ucret yerine, fazla calistigr her saat karsiliginda
bir saat otuz dakikay, fazla surelerle calistigi her saat
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karsiiginda bir saat onbes dakikay! serbest zaman
olarak kullanabilir” hukmu ile isveren tarafindan isciye
zamli fazla galisma Ucreti 6denmesi yerine serbest
zaman kullandirilabilecedini  kurala  badlamistir.
Serbest zaman kullandirilmasinin ispati konusunda
ise mevzuatimizda vazili ispat kurali gecerlidir.
Isveren iscinin ‘yazill’ basvurusu Uzerine serbest
zaman kuralina basvurabilir. Iscinin serbest zaman
kullanmasinda bir diger 6nemli husus da bu zamanin
isginin tatil ve izin gunlerinde kullandirilamayacagidir.

Fazla calisma alacaginin ispati konusunda en dnemli
kural ‘iscinin imzasini tasiyan bordronun sahteligi
ispat edilinceye kadar kesin delil niteliginde oldugu’
kuralidir. Bir baska deyisle eder bordroda iscinin
imzasi ve fazla mesai yapildigina iliskin herhangi
bir kayit yoksa; is¢i fazla mesai yaptigini her
tirlt delille ispatlayabilir. Is¢i eger ihtirazi kayit
belirtmeden bordroyu imzalamis ve fazla mesai
alacadi konusunda is¢i tarafindan itiraz edilmemis
ise; isci bordrodakinden daha fazla bir calismasi varsa
bunu ancak yazili bir delille ispatlayabilecektir.

Fazla ¢alisma Ucreti alacaginin ispati agisindan
ozellikle isverenin yazili bir delilinin  olmadidi
durumlarda iscinin ‘her tarla delille” bu calismasini
ispatlayabilmesi konusunda gunumuzdeki teknolojik
gelismelerin  de g6z o6ndnde bulundurulmasi
gerekmektedir. Isyeri qiris ve ¢ikislarina iliskin
tutulan elektronik kayitlar  veya vyapilan mail
yazismalari da fazla calismanin ispati agisindan énem
arz etmektedir.
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WHO HAS THE BURDEN OF THE PROOF
ON THE OVERTIME WAGES?

The limitation of the length of the daily, weekly
and yearly working hours of the employees by the
legislators in order to maintain the balance between
the employee and the employer is an important
issue in our country as well as the other countries
across the world.

Pursuant to the Article 41 of Labor Law numbered
4857, overtime is the work, which exceeds forty five
hours a week, and remunerated in hourly basis with
higher rates. The wage for each hour of overtime
work is paid by raising the hourly rate of the reqular
working wage by fifty percent. Under the Labor Law,
it is also stated that the daily working hours shall
not be exceeded over 11 hours. on Overtime Work,
the maximum overtime work that an employee can
make in one year is limited according to the Article
5 of Regulation; The total period of overtime work
shall not exceed two hundred and seventy hours in
a year. This time limit is not related to workplaces or
conducted works, but to the personality of employees’

The aim of this article is to mention the rules in
labor law in terms of proving this overtime work
rather than the content of overtime work. In here,
the first rule we encountered is the employee who
claims that he/she did overtime work, is obliged to
prove his/her claim. In order to claim the right to
overtime pay, the employee must prove primarily
this matter. On the other hand, the employer has
to prove against this claim of the employee that
overtime work has not been done or overtime wage
has been paid to the employee for the employee’s
overtime work. Again, Article 6 of Regulation on
Overtime Work regulates that the employee may
use free time instead of paying raised overtime wage

to the employee by the employer with the provision
that “The employee who has worked overtime or at
extra hours so wishes, rather than receiving overtime
pay, he/she may use, as free time, one hour and thirty
minutes for each hour of overtime and one hour and
fifteen minutes for each extra hour worked. As for
the proof of the use of free time, the documentary
proof rule is valid on our legislation. The employer
may apply the free time rule upon the employee's
‘written” application. Another important issue for
the employee to use free time is that this time shall
not be used on the holidays and leave days of the
employee.

The most important rule about the proof of
overtime claim is that ‘the payroll bearing the
employee’s signature is hard evidence until its falsity
is proven. In other words, if the payroll doesn’t
contain employee’s signature and any record about
overtime, the employee may prove that he/she
worked overtime with all kinds of evidence. If
the employee sign the payroll without specifying a
mental reservation and do not object about claim of
overtime wage; in case of more work than shown in
the payroll, the employee, may prove it only with a
written evidence.

Today's technological developments also need to
be taken into consideration in order for employee to
prove the overtime work with all kinds of evidence’
especially in cases where the employer does not
have a written evidence. Also electronic records
related to the workplace entrances and exits or
e-mail correspondences are important to prove of
overtime work.




Isveren tarafindan fazla calisma Ucreti 6denirken
bu alacagin 6denmesi konusunda muvazaaya yer
verilmeden o6deme yapilmalidir. Bir diger dedisle
bordroda yer almayip banka kayitlarinda mevcut
olan fazla ¢alisma alacadi s6z konusu olabilir ve
her ay icin ayni miktar Uzerinden yapilacak ufak
bedelli ddemelerin varligi halinde iscinin fazla mesai
Ucreti  alacagini tamamen aldigr  distnilemez.
Zira isverenin bu hareketi fazla calisma Ucretini
odenmekten kacinma gibi bir durum dogurmaktadir.
Iscinin her ay ayni fazla mesai Gcretine hak kazanmasi
ve bunun karsiligi olarak isverenin sadece banka
o6deme kayitlarinda bunu belirtmesi hayatin oladan
akisina aykiridir. Burada yapilmasi gereken, isginin
gercekten yaptigi fazla ¢alismalarin yazili sekilde
kayit altina alinarak 6demelerin de isginin itirazina
mahal vermeyecek sekilde gerceklestirilmesidir.

Belirtmek gerekir ki Yargitay'in yerlesik ictihatlari
dodrultusunda isverenden talimat almadan fazla
calisma vyapan Ust duzey vyoneticiler bu Ucrete
hak kazanmayacaktir.  Zira isverenin  talimat
olmadan; isinin ve pozisyonunun geredi olarak
kendi ¢alisma saatini kendi belirleyen st duzey bir
calisana fazla mesai Ucreti verilmesi hakkaniyetle
bagdasmayacaktir.  Ornekleyecek olursak ‘genel
mudar’, ‘sahamidirt’, ‘madazamudird’ veya ‘bolge
mudurd’ gibien Gist diizey galisanlarislerinin dogasi
geredi isverenden bagimsiz bir sekilde fazla calisma
gerceklestirdiklerinden bu ¢alismalarini ispatlasalar
dahi fazla calisma Ucretine hak kazanamayabilirler.
Ancakyine belirtmek gerekir ki burada hemisverenin
talimatinin olmamasina hem de her somut olaya ve
isginin gorev tanimina gore fazla ¢alisma Gcretine
hak kazanilip kazanilmayacagina karar verilecektir.
Yasa ve yonetmeliklerimizde her ne kadar iscinin
gorev tanimina gore boyle bir ayirm olmasa da
yuksek mahkeme ictihatlari ile fazla galisma tcretine
hak kazanilmadigina dair hiktmler verilebilmektedir.
Unutmamak gerekir ki genel kural is¢inin isverene
bagli oldugu ilkesidir. Salt gorev tanimindan kaynakli
—somut olaydan bagimsiz distnerek- isciye fazla
mesai alacagi ddenmemesine iliskin bir kuralin varligi
elbette iscinin korunmasi ilkesine aykiri olacaktir,
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Uygulamada, yazili delillerin olmadigi veya isginin
yazili imzasini tasimayan bordrolarin sz konusu
oldugu vargilamalarda tanik ifadeleri fazla mesai
alacagina hak kazanilip kazanilmayacagi konusunda
mahkemelerin verecedi kararlara esas olmaktadir.
Yukarida da bahsedildigi Uzere is¢i fazla calisma
yaptigini isverenin yazili ispat kuralina uymadigi
durumlarda ‘her turlt delille” ispatlayabilmektedir.
Ancak belirtmek gerekir ki isyerinde gunluk
mesainin puantaj kaydi ya da elektronik ortamda
kart basma olarak seklinde isverence tespit edildigi
hallerde ispat yonunden anilan kayitlara deder
verilmelidir.  (Yargitay 9.HD. 21.2.2006 gin 2005/
33806 E, 2006/ 4647 K. ) Anilan kayitlarin varlidi
halinde tanik beyanlarina goére sonuca gidilmesi
dodru olmayacaktir.

Tanik delili ile ispat kuralinin devreye girdigi
durumlarda dikkat edilmesi gereken ilk husus; tanik
ile fazla mesai Ucreti alacadi talebinde bulunan
isginin ayni dénemde ¢alismis olmasidir. Tanigin
fazla mesai alacadi talepli bir davaya etkisi ¢alismis
oldugu donem ile sinirli olmalidir. Tanik dinletilmesi
ve tanik beyanlarinin hikme esas alinmasinda bir
diger dikkat edilmesi gereken kural da taniklarin
isverene karsi dava acmis yani husumet yasamis
olup olmadididir. Zira sadece isverene karsi dava
acan tanik beyanlarina dayanan bir mahkeme
karari hukuka uygun olmayacaktir. (Yargitay 9.HD.
2612006 gin 2005/ 11607 E, 2006/1465 K.) Dava
acan iscilerin menfaat birligi icerisinde birbirlerine
taniklik ettigi uygulamada siklikla gortlmektedir.
Ancak yine belirtmek isteriz ki sistematik ve bilingli
bir sekilde iscilerin tamamina veya hatiri sayilir
codgunluguna fazla calismasinin karsiligini demeyen
bir isveren soz konusu olursa; isverene dava acan
iscilerin birbirlerine taniklik yapmasinda hukuka
avkir bir durum s6z konusu olmayacaktir. Isverene
dava agan tanik beyanlarinin fazla ¢alismanin ispati
acisindan hukuka uygun birer delil olup olmayacadi
da her somut olaya gore ayri ayri dederlendirilmedir.

Sonug olarak fazla ¢alisma alacadinin belgelenmes;
yonetmeligin 10.maddesinde acikga belirtilmistir.
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When paying overtime wage by the employer,
payment should be made without collusion. In
other words, there may be overtime work that is
not included in the payroll and that is shown in the
bank records, and it cannot be assumed that the
employee will receive overtime wages completely in
case of small amount payments made on the same
amount for each month. Because, this act of the
employer creates a situation of avoiding overtime
pay. It is contrary to the usual flow of life that the
employee is entitled to the same overtime wage
each month and the employer states this only in the
bank payment records. What needs to be done here
is to record in writing the employee’s overtimes and
to make the payments in a way that does not allow
the employee’s objection.

It should be noted that senior executives who
do overtime without receiving instructions from
the employer shall not be entitled to this wage in
line with the repetitive precedents of the Court of
Appeals. Because, without instructions from the
employer; it is conflict with equity to give overtime
wages to a high level employee who determines his/
her own working hours as a requirement of his/her
job and his/her position. To illustrate, the highest
level employees like as ‘general manager’, ‘field
manager’, ‘store manager’ or ‘region manager’ may
not be entitled overtime payments even if they
prove their works because they perform, due to
the nature of their work, independently from the
employer. However, it should be also noted that it
should be decided here whether the instruction is
not given by the employer and whether or not he/
she will be entitled to overtime wage according to
each concrete event and the job description of the
employee. Although there is not a distinction, in our
laws and regulations, according to the description
of the employee, it is possible to have judgment
by Court of Appeals precedents which states that
the right to overtime wage is not entitled. . It is
important to remember that the general principle
is that the employee is bound to the employer. The
existence of a rule of non-payment of overtime

based on pure job description - independently of the
concrete event - shall be contrary to the principle of
protection of the employee for sure.

In practice, in cases, where there is not any
documentary evidences or payrolls without written
signature of the employee, witness statements are
the basis of decisions of courts as to whether they
will be entitled to overtime payments. As mentioned
above, the employee may prove that his/her
overtime work with all kinds of proof in cases where
the employer does not comply with the written
proof rule. However, it should be noted that if daily
shift is determined by the employer in the form of
payroll registration or electronic cards, aforesaid
records should be considered as a proof. (COURT
OF APPEALS 9th CC. 21.02.2006, P. 2005/33806,
D.2006/4647) If there are aforesaid records, it would
not be true to conclude according to the witness
statements.

The first point to be considered in cases where the
proof rule with witness evidence comes into effect
is that; the witness and the employee requesting
overtime wages worked during the same period. The
effect of the witness on case which is about request
of overtime wages should be limited to the period
in which the witness had worked. Another rule that
should be taken into consideration whether or not
witnesses have filed a lawsuit against the employerin
cases where the decision is based on call witnesses
and witness statements. Because, a court decision
based solely on witness statements filing a lawsuit
against the employer shall not be lawful. (COURT
OF APPEALS 9th DD. 26.01.2006, F. 2005/11607,
D.2006/1465) In practice, itisseen frequently that the
employees who have filed a lawsuit, testify to each
other in the unity of interest. However, we would
like to state that if there is an employer who does
not systematically and consciously pay overtime
wages to all employees or considerable majority of
them, itis not unlawful that the employees who have
filed a lawsuit, testify to each other. Whether the
statements of witnesses who have a lawsuit against
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Buna gore ; sveren, fazla calisma ve fazla surelerle
calisma yaptirdigi iscilerin - bu  ¢alisma  saatlerini
gosteren bir belge dizenlemek, imzali bir ndshasini
iscinin 6zIUk dosyasinda saklamak zorundadir. Iscilerin
islemis olan fazla calisma ve fazla sdrelerle calisma
ucretleri normal calismalarinag ait Ucretlerle birlikte,
4857 sayil Is Kanununun 32 ve 34 Uncl maddeleri
uyarinca édenir. Bu 6demeler, Ucret bordrolarinda ve
Is Kanununun 37 nci maddesi uyarinca isciye verilmesi

ereken Ucret hesap pusulalarinda acikca gosterilir”
g 2N ¢Ikca g

Isveren daha sonra fazla mesai alacad talepli bir dava
ile karsi karsiya kalmak istemiyorsa; fazla calisma
yapan isgisine bu calismasinin karsilidini 6demeli
ve bunu vazili sekilde kayit altina almalidir. Aksi
durumda isci, fazla calismasini her tarlt delille ispat
edebilmektedir.
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the employer are legal evidence for the proof of
overwork should be evaluated separately according
to each concrete event.

Consequently, documenting of claim of overtime
wage; is stated clearly in Article 10 of Regulation.
Accordingly; “The employer must draft a document
showing working hours of employees doing
overtime or extra work and must keep a signed
copy of this document in the employee’s personal
file. Employees’ accrued overtime wages and wages
for extra work along with wages of normal works
shall be paid according to the Article 32 and 34 of
Labor Law numbered 4857 These payments shall
be clearly indicated on the wage payrolls and on the
wage accounting rolls, which must be given to the
employee in accordance with Article 37 of the Labor
Law.” If the employer does not desire to be faced
with a lawsuit in the future regarding the claims
on overtime payments, he/she should pay the
employee for the overtime work and should record
this in writing. Otherwise, the employee may prove
his/her overtime work with all kinds of evidences.

WHO IS THE PARTY WITH THE BURDEN OF PROOF ON THE OVERTIME WAGES?




Medeni Kanunumuza gore kisilik olumle son bulur.
Ancak, kisilerin sahip oldudu bazi haklar ve borglar
olum ile son bulmaz. Bu durumda da miras ve miras
hukumleri ortaya ¢cikmaktadir.

Miras, bir kimsenin yasamini vyitirmesi sonucu
mirascilarina kalan mal, hak, borg¢lar; bunlarin kalli
halefiyet yolu ile intikal etmesi olarak ifade edilebilir.
Miras, miras birakanin oluma ile acilir.

Miras, mirascilara  miras birakanin  oluma ile
kendiliginden geger. Mirasgilar miras birakanin
borclarindan da kendi malvarliklari ile sorumludurlar.

Bu hususlar Medeni Kanunumuzda;

“MADDE 575 - Miras, miras birakanin 6lumuyle acilir.
Miras birakanin saghginda yapmis oldugu mirasla
ilgili kazandirmalar ve paylastirmalar, terekenin 6lum
anindaki durumuna gore dederlendirilir.”

“MADDE 605.- Yasal ve atanmis mirascilar mirasi
reddedebilirler.

Olimu tarihinde mirasbirakanin 6demeden aczi
acikca belli veya resmen tespit edilmis ise, miras
reddedilmis sayilir.”

“MADDE 606 - Miras, ¢ ay icinde reddolunabilir.

Bu slre, yasal mirascilar icin mirasci olduklarin
daha sonra odgrendikleri ispat edilmedikge miras
birakanin 6luminu 6grendikleri; vasiyetname ile
atanmis mirascilar icin miras birakanin tasarrufunun
kendilerine resmen bildirildigi tarihten islemeye
baslar.”maddeleri ile duzenlenmistir.
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MIRASIN HUKMEN REDDI
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Turk Medeni Kanununda; mirasin gercek reddi ve
mirasin htkmen reddi olmak Gzere 2 farkli mirasin
reddi tanimlanmistir. Burada mirasin hikmen reddi
Uzerinde duracadiz.

Mirasin hukmen reddi gergek redden farkli hukuki
strece tabidir. Mirasin hiukmen reddi yonundeki
tespit  davasinda  vyetkili  mahkeme,  Hukuk
Muhakemeleri  Kanununun 6. Maddesi geredi
davalinin(alacaklilarin), davanin  acildigi  tarihteki
yerlesim yeri mahkemesi olup, gorevli mahkeme ise,
Hukuk Muhakemeleri Kanununun 2. maddesindeki
genel kural geredi asliye hukuk mahkemeleridir'.
(GENCCAN, 5.579-580))

Mirasin hikmen reddi sartlari ;

MIRASBIRAKANIN OLUM ANINDA
BORCLARINI ODEMEKTEN ACIiZ
OLMASI

Miras birakanin 6lim aninda bor¢larini ddemekten
aciz olmasi ve bu durumun agikga belli veya resmen
tespitedilmis olmasisartlarinin birlikte gerceklesmesi
gerekir. Yani miras birakan o6lum aninda kendi
borglarini 6demekten aciz durumda olmali veya
terekenin pasiflerinin  aktiflerinden fazla olmasi
olarak tanimlanmaktadir. Hukmen red konusunda
onemli olan husus 6lum anindaki durumun tespitidir.
Miras birakanin 6lum anindaki durumunun tespitinin
ispat yuka de mirascilarindadir.

“Miras birakanin 6lum aninda borclarini 6demekten
aciz olmasi, gegici bir nakit sikisikligi olarak
anlasiimamalidir. Gercekten de, aslinda borclarini
karsilayacak miktarda malvarligina sahip olmakla
birlikte, alacaklarini tahsil edememe, malvarligini
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REJECTION OF INHERITANCE BY LAW

According to our Civil Code, personality ends with
death. However, certain rights and obligations of
individuals do not end with death. In this case, the
inheritance and inheritance provisions arise.

Inheritance can be defined as the practice of
passing on property, rights, and upon the death of
an individual; and complete succession of these. The
inheritance is opened by the death of the decedent.

The inheritance passes to the heirs by itself at the
time of the death of the decedent. The heirs are also
responsible for the debts of the decedent with their
own assets.

These issues in our Civil Code are regulated by;

“ARTICLE 575- The opening of the heritage occurs
following the death of the deceased. Any disposition
orapportionments made by the decedent related to
his/her heritage while alive are evaluated according
to the condition of the heritage at the time of death.

“ARTICLE 605- Legal and appointed heirs may reject
the inheritance.

If the insolvency of the decedent of paying his/her
debts on the date of his/her death is clearly definite
or officially determined, the inheritance shall be
deemed rejected.”

“ARTICLE 606- Inheritance can be refused within
three months.

This period starts for the legal inheritors unless it is
proven that they have learned that they were heirs
later, from the date of discovery of the death of the

decedent; for the inheritors appointed by testament
starts from the date which the decedent’s savings
are officially notified to them"

In the Turkish Civil Code, there are 2 different kinds
of rejection of inheritance; the real rejection of
inheritance and the rejection of inheritance by
law. Here we will be focusing on the rejection of
inheritance by law.

The rejection of inheritance by law is subject to a
legal process different from the real rejection. The
competent court of jurisdiction in the case of the
rejection of the inheritance by law is the court of
residence of the defendant (creditors) on the date of
the opening of the case due to Article 6 of the Civil
Procedure Law, and the court in charge is the civil
courts of general jurisdiction as per the general rule
of Article 2 of the Civil Procedure Law. '(GENCCAN,
page.579-580)

Conditions of rejection of the inheritance by law;

THE INSOLVENCY OF THE DECEDENT
AT THE TIME OF DEATH

The decedent must be incapable of paying his/her
debts at the time of his/her death, this situation
must be clearly definite or formally determined and
these conditions shall exist at the same time. In other
words, it is defined as the decedent’s insolvency
of paying his/her debts at the time of death or the
liabilities of the heritage is more than the assets.
The important issue of the rejection by law is the
determination of the situation at the time of death.
And the burden of proof of the decedent’s situation
at the time of death is on the inheritors.




paraya gevirememe gibi bir sebeple borglarini gegici
olarak 6deyemez durumda olan kisinin, borclarini
o6demekten aciz oldugundan soz edilemez. Miras
birakanin 6lim aninda kendi borclarini ddemekten
aciz olmasi veya terekenin pasiflerinin aktiflerini
asmis bir halde bulunmasi gerekir.”?

MIRASBIRAKANIN ACZININ ACIKCA
BELLI VEYA RESMEN TESPIT
EDILMIS OLMASI

Olim tarihinde miras birakanin ¢demeden aczi
acikca belli veya resmen tespit edilmis ise, miras
reddedilmis sayilir(TMK m. 605/2)Miras¢ilarTurk
Medeni Kanunu'nun 610. maddesinde yazili aykirilik
da bulunmadik¢a; yani zimnen mirasi kabul etmis
duruma da diasmus olmadikca her zaman murisin
ddemeden aczinin tespitini isteyebilir.

Turk Medeni Kanununun 606. maddesinde belirtilen
3 aylik stre bu davalarda uygulanmaz.

“Doktrinde genel olarak kabul edildigine gore,
miras birakanin 6lum aninda borclarini ddeyemez
durumda olmasinin acikca belli olmasi, bu durumun
en azindan miras birakanin gevresince biliniyor
olmasi anlamina gelmektedir.”

“Miras birakanin 6lim aninda borclarini 6deyemez
durumda bulundugunun resmen tespit edilmis
olmasi ise, miras birakan hayattayken aleyhine
alinmis bir iflas karari, miras birakan hayattayken
aleyhine strdurtlmus icra  takibinin  semeresiz
kalmasi nedeniyle alacakllarin aciz vesikasi almis
olmasi ve borglunun bu belgeye badlanan borglari
odeyemeden  olmus olmasi, miras  birakanin
konkordato sureci icerisinde bulunmus olmasi gibi
durumlarda s6z konusudur.”*

MIRASI HUKMEN RED EDEBILMEK
ICIN MIRASI KABUL ETMIS OLMAMAK,
MIRASI KABULE ILISKIN DE BIR ISLEM
YAPMAMIS OLMAK

Bu husus Yargitay kararlarinda  da  agikga
belirtilmektedir.

TR

T.C. YARGITAY 14. HUKUK DAIRESI E. 2016/10621
K.2019/5221T.16.9.2019

KARAR : Dava, TMK'nun 605/2. maddesi geregdince
acilan mirasin  hitkmen reddi istemine iliskindir.
Davacilar vekili, miras birakan ..'in terekesinin borca
batik oldugunu, mirasin hikmen reddine karar
verilmesini talep etmistir.

Davali vekili, davanin reddini talep etmislerdir.
Mahkeme, davanin kabulUne karar vermistir.

Dava miras birakanin yasal mirascilar tarafindan
acilmistir. Davacilar miras birakanin 6lum tarihinde,
terekesinin borca batik oldudunu belirtip bu sebeple
terekenin borca batik oldugunun tespitine karari
verilmesini talep etmislerdir (TMK. m. 605/2). Yasal
mirascilar, terekenin oladan yonetimi niteliginde
olmayan veya miras birakanin islerinin yirutilmesi
icin gerekli olanin disinda isleri yapmamis olmalari
veya terekeyi sahiplenmemis bulunmalari halinde
terekenin  olum  tarihinde borca batik oldudu
yonunde tespit karari verilmesini isteyebilirler.
Terekeyi  sahiplenmis olan veya sahiplenme
anlamina gelen isleri yapan mirascilarin, bundan
sonra terekenin borca batik oldugunu ileri
surmeleri Tirk Medeni Kanununun 2. maddesindeki
durustluk kuralina aykir olur. Hakkin agikga kotuye
kullanilmasini da hukuk dizeni korumaz.

Tark Medeni Kanunu 605/2 maddesi uyarinca
acilan mirasin hukmen reddi istemine iliskin dava,
alacaklilara husumet yoneltilerek goralur.

Somut olayda, davaci mirascilardan .. ve _'in
miras birakanin olim tarihinden sonra vergi borcu
icin 1410.2014 tarihinde Kazim Karabekir Vergi
Dairesi'nde yapilandirma talebinde bulunduklari ve
02.02.2015 ile 02.03.2015 tarihlerinde borcun 420,49
TUlik iki taksitinin 6demesini yaptiklarinin bildirildigi
goralmustar. Miras birakanin yapilandirma talebi ve
bor¢larini 6deme islemleriyle terekeyi sahiplenen
miras¢l davacilar hakkinda davanin reddine karar
verilmesi gerekirken, yazili sekilde hikum kurulmasi
dogru gortlmemis, hikmin bu nedenle bozulmasi
gerekmistir. “ seklinde karar verilmistir.

MIRASIN HUKMEN REDDI

ENG

“The inheritor's inability to pay his debts at the time
of death should not be understood as a temporary
cash shortage. Indeed, it cannot be mentioned
that the person who is, in fact, unable to pay his
debts temporarily due to the inability to collect
his receivables and to turn his assets into money,
is insolvent of paying his/her debts. The decedent
must be incapable of paying his/her debts at the
time of death or the liabilities of the heritage must
exceed the assets.”?

THE INSOLVENCY OF THE DECEDENT
BEING CLEARLY DEFINITE AND
OFFICIALLY DETERMINED

If the insolvency of paying his/her debts of the
decedent on the date of his/her death is clearly
definite or formally determined, the inheritance
shall be deemed rejected. (Turkish Civil Code
Art. 605/2) The inheritors may always request the
determination of the decedent’s insolvency unless
there is no contrariety to the Turkish Civil Code
Article 610; in other words, the inheritors always
ask for the determination of the insolvency of the
decedent unless they have implicitly accepted the
heritage.

The three-month period specified in Article 606 of
the Turkish Civil Code shall not apply in these cases.

“According to the general acceptance of the
doctrine, the situation of the decedent’s insolvency
of paying his/her debts at the time of his/her death
is being clear means that the situation is at least
known by the entourage of the decedent.”

“And the decedent’s situation of being insolvent
to pay his/her debts at the time of death is being
officially determined is mentioned in such cases as;
a bankruptcy decision was taken against him/her
before the decedent leave the heritage, a certificate
of insolvency has been taken by the creditors
because of an execution proceeding held against
him/her is remained unsuccessful and the debtor
has been dead before the payment of the debts
related to this document, and the decedent has
been in the concordat process.™

REJECTION OF INHERITANCE BY LAW

THE INHERITORS SHALL NOT ACCEPT
THE HERITAGE AND NOT CONDUCT
ANY PROCEDURE IN ACCORDANCE
WITH ACCEPTANCE

This issue is also clearly mentioned by the Court of
Cassation decisions.

THE DECISION OF THE 14TH CIVIL CHAMBER OF
THE COURT OF CASSATION DATED 16.9.2019,
NUMBERED E. 2016/10621, K.2019/5221:

It was established in the form of;

DECISION: The case is regarded to the request for
the rejection of inheritance by law pursuant to the
Article 605/2 of the Turkish Civil Code. Attorney
of the plaintiffs has requested to be judged to the
rejection of the inheritance by law in accordance
with the heritage is being deep in debt.

The attorney of the defendant has requested the
dismissal of the file. The court has decided to
acceptance of the case.

The case has been filed by the legal inheritors of
the decedent. The plaintiffs stated that on the date
of the death of the decedent, his/her heritage
was deep in debt and therefore requested that a
decision be made to determine that the heritage
was deep in debt (Turkish Civil Code Art. 605/2).
The legal inheritors may request the determination
of the heritage is being in deep in debt at the time
of death unless they have not made any action that
is different from the usual management actions
of the heritage and the necessary actions for the
decedent’s businessesto be conducted. Itis contrary
to good faith in Art. 2 of the Turkish Civil Code that
the inheritors which have owned the heritage or
have made actions referring to be owned to allege
the heritage is being deep in debt. And the law does
not protect the explicit abuse of the right.

Pursuant to Turkish Civil Code Article 605/2, the
case related to the request of the rejection of the
inheritance by law is filed against the creditors.




Mirasin reddi durumunda merak edilen konulardan
biri de SGK ‘dan mirascilara intikal edebilecek
maaslarin durumudur. Bu konuya iliskin doktrindeki
gorls ve Yargitay kararlari uyarinca maaslarin
kabul edilmesi mirasi redde engel bir durum teskil
etmemektedir.

“Mirascinin Emekli Sandigindan veya SSK’dan dulluk
veya yetimlik maasi almasi, Medeni Kanunun 610.
maddesi anlaminda terekeyi kabullenme sayilmaz.
Cunku bu kurumlarca olenin dul veya yetimlerine
yapilan 6demeler, 6lenin geride kalanlarinin sosyal
glvencesini temin amaciyla yapilmaktadir; sosyal
glvence, anayasal bir haktir. Bir kisinin mirasi
reddetmesi, sosyal gtvenliginden yoksun kalmasina
sebep olmamalidir” *(KILICOGLU, s.262).

YARGITAY 12. HUKUK DAIRESi E. 2005/23073 K.
2005/26042 T. 26.12.2005

MIRASIN  REDDI  (Borclularin Murislerinden
Kendilerine Baglanan Maasi  Sahiplenmelerinin
Murisin - Mirasini - Reddetmelerine  Engel Teskil
Etmeyecedi - Terekeye Dahil Olmadign)

MURISIN  ALMAKTA  OLDUCU  MAAS(Terekeye
Dahil  Olmadigi - Borglularin Murislerinden
Kendilerine Baglanan Maasi Sahiplenmeleri/Mirasi
Reddetmelerine Engel Teskil Etmeyecedi)

MURISIN  BORCU  (Borc¢lularin Murislerinden
Kendilerine Baglanan Maasi  Sahiplenmelerinin
Murisin - Mirasini  Reddetmelerine Engel Teskil
Etmeyecedi - Terekeye Dahil Olmadidi)

R Bor¢lularin murislerinden kendilerine
baglanan maasi sahiplenmeleri  TMK'nun  605.
maddesi uyarinca murisin mirasini reddetmelerine
engel teskil etmez. Zira, murisin herhangi bir sosyal
guvenlik  kurulusundan almakta oldudu maasi
terekesine dahil dedildir.”

Mirasin gercek reddinin aksine, hikmen red igin
dava agma ile ilgili bir stire de bulunmamaktadir.

TR

YARGITAY 14. HUKUK DAIRESi E. 2016/11514 K.
2019/4967 T. 30.5.2019

................... Olum  tarihinde  miras  birakanin
odemeden aczi acikca belli veya resmen tespit
edilmis ise, miras reddedilmis sayilir (TMK. madde
605/2). Bu nedenle mahkemece vapilacak terekenin
aktif ve pasifine iliskin tim arastirmalarin miras
birakanin 6lum tarihi esas alinarak yapilmasi gerekir.
Mirascilar Turk Medeni Kanunu'nun 610. maddesinde
yazili aykirilik da bulunmadikga yani zimnen mirasi
kabul etmis duruma diusmus olmadikca her zaman
murisin 6demeden aczinin tespitini isteyebilir. Turk
Medeni Kanunu'nun 606. maddesinde belirtilen stre
bu davada uygulanmaz. Dava alacakllara husumet
yoneltilerek goralir.....”

Guncel Yargitay kararlari ile de bu husus agiklik
kazanmistir.

1GENGCAN, 5.579-580
2Mirasin Hikmen Reddi — Dog. Dr. Hasan Petek sf:2210

3Mirasin Hikmen Reddi — Dog. Dr. Hasan Petek sf:2212 -Uzmanlik gerektirmeyen, basit bir inceleme
veya arastirma sonucunda ya da gozle gorilebilir bir sekilde veya 6lum anina kadar tereke hakkinda
elde edilen bilgilerden miras birakanin borca batik oldugu anlasilabiliyorsa, borca batikligin agikea
belli oldugu ifade edilmistir. Borclunun hayattayken meveudunun mali bir krizle erimesi sebebiyle
borclanni 6deyemez hale gelmesi, alacaklilarinin hakkinda yogun bir sekilde dava agmalari veya
takip baslatmalar boyle bir acikligin varhgini kabule yeterlidir (RUZGARESEN, 5.295-296)

4 Mirasin Hukmen Reddi — Dog. Dr.Hasan Petek sf-2216 - ESCHER Art.566, N.17; TUOR/PICENONI
Art566, N1O; GONENSAY, 5.246; GONENSAY/BIRSEN, 5.238; IMRE/ERMAN, $.337, AYITER/
KILICOGLU, 5.244; HOSLAN, AD, 5.582; KILIGOGLU, 5.261; INAN/ ERTAS/ALBAS, 5.498; BECK, 5137,
PIOTET, 5.591; SENER, 5.210; OZTAN, 5329; HELVACI, 5196; DURAL/OZ, 5.405; ANTALYA, 5.381;
RUZGARESEN, 5.29¢; RUZGARESEN/ERDEM, 5.240; OZMEN, 5.515; OZUCUR, 5165, Bore senedinin
varligi veya icra takibi yapilmis olmasi tek basina yeterli olmayip, aciz halinin saptanmis olmasi ve
bunun yayilmis bulunmasi gerekir, 2.HD. 16.6.1972, 3280/3874 (1BD 1973, 5.959).

5 (KILICOCLU, 5.262)

6 Yargitay Kararlari

MIRASIN HUKMEN REDDI

ENG

Inthe present case, itwas established that the plaintiff
heirs ... and ... requested the restructuring of the tax
debt on the date of the death of the deceased on
14.10.2014 at the Kazim Karabekir Tax Office and have
paid two installments two installments of TL 420,49
on 02.02.2015 and 02.03.2015. While it was necessary
to decide the rejection of the case against the
heir plaintiffs claiming ownership of the inheritor's
request for structuring and payment of debts, it was
not deemed correct to establish a written verdict
and therefore the judgment had to be reversed.”

In case of the rejection of inheritance, one of the
issues that has been wondered is the status of
salaries that can be transferred to the heirs from
the SCK. According to the opinion in the doctrine
and the decisions of the Court of Cassation on this
issue the acceptance of salaries do not constitute an
obstacle to the rejection of the inheritance.

“If the heir receives a widow or orphan's pension
from the Emekli Sandigi or SSK, it is not considered
as acceptance the heritage in the sense of Article
610 of the Civil Code. Because the payments made
by these institutions to the widows or orphans of
the deceased are made to ensure the social security
of the survivors of the deceased; and the social
security is a constitutional right. A person's rejection
of inheritance should not lead to deprivation of
social security.” * (KILICOCLU, p.262)

THE DECISION OF THE 12TH CIVIL CHAMBER OF
THE COURT OF CASSATION DATED 26.12.2005,
NUMBERED E.2005/23073 K.2005/26042:

REJECTION OF INHERITANCE (The Debtors’
Appropriation of the Salaries from the Decedent
Shall Not Constitute an Obstacle to Reject the
Inheritance — The Salaries Shall Not Accepted As
Included To the Heritage)

THE SALARY DECEDENT TAKES (Shall Not Accepted
as Included to the Heritage - The Debtors’
Appropriation of the Salaries from the Decedent
Shall Not Constitute an Obstacle to Reject the
Inheritance)

REJECTION OF INHERITANCE BY LAW

THE DEBT OF THE DECEDENT (The Debtors’
Appropriation of the Salaries from the Decedent
Shall Not Constitute an Obstacle to Reject the
Inheritance — The Salaries Shall Not Accepted As
Included To the Heritage)

..... The debtors’ appropriation of the salaries from
the decedent does not constitute an obstacle to
reject the inheritance due to Turkish Civil Code
Article 605. Because, the salary that the decedent
receives from any social security institution is not
included in the heritage.”

Contrary to the real rejection of inheritance, there
is no time limit for filing a lawsuit for rejection of
inheritance by law.

THE DECISION OF THE 14TH CIVIL CHAMBER OF
THE COURT OF CASSATION DATED 30.5.2019,
NUMBERED E. 2016/11514, K. 2019/4967:

“_If the decedent’s insolvency of paying his/her
debts at the time of death is clearly definite and
officially determined, the inheritance is deemed
rejected (Turkish Civil Code Art. 605/2). Therefore
all the investigations regarding the assets and
liabilities of the heritage to be made by the court
should be made on the basis of the date of death
of the decedent. The inheritors may always ask for
the determination of the insolvency of the decedent
unless there is a contradiction in Article 610 of the
Turkish Civil Code. The period specified In Article
606 of the Turkish Civil Code shall not apply in this
case. The case is filed by directing hostility to the
creditors..”

This issue has become clear with the current Court
of Cassation decisions.

1GENGCAN, 5.579-580

2 The Rejection of the Inheritance by Law - Dog.Dr. HasanPetek p.2210

3TheRejection of the Inheritance by Law - Dog.Dr. Hasan Petek p.2212 — Itis stated clearly definite, if
the situation of the heritage being deep in debt is understood by the result of 3 simple investigation
or research that does not require expertise or is visible from the information acquired about the
heritage until the moment of death.

4 The Rejection Of The Inheritance By Law — Dog Dr. Hasan Petek p.2216 - ESCHER Art.566, N.17.
TUOR/PICENONI Art.566, N.10; GONENSAY, p.246; GONENSAY/BIRSEN, p.238; IMRE/ERMAN,
p.337; AYITER/ KILICOCLU, p.244; HOSLAN, AD, p.582; KILICOGLU, p.261; INAN/ ERTAS/ALBAS,
p.498; BECK, p.137; PIOTET, p.591; SENER, p.210; OZTAN, p.329; HELVACI, p.196; DURAL/OZ, p.405;
ANTALYA, p.381; RUZGARESEN, p.296; RUZGARESEN/ERDEM, p.240; OZMEN, p.515; OZUCUR,
p.165. Existence of debt securities or enforcement proceedings alone is not sufficient, and the
incapacity of the debt must be determined and it should be spread. 2nd Civil Chamber of the Court
of Cassation. 16.6.1972, 3280/3874 (1BD 1973, p.959)

5(KILICOCLU, p.262)

6 The Court of Cassation Decisions




Calisma sureleri; is¢inin dinlenme ve sosyal yasam
sUrelerinin belirlenmesi, is saghdi ve guvenlidi
agisindan emnivetli calisma alaninin olusturulmasi
gibi nedenlerle is hukukunun en dnemli konularinin
basinda gelmektedir. Peki yurirlukteki mevzuatimiz
acgisindan Calisma Sureleri neleri kapsamaktadir,
azami calisma sureleri ne sekilde dizenlenmistir,
fazla calismanin sonuclari nelerdir, nelere dikkat
etmek gerekir, asagidaki yazimizda inceleyecediz.

TURK IS HUKUKU KAPSAMINDA
CALISMA SURELERI

4857 sayili Is Kanunu kapsaminda ¢alisma strelerine
iliskin bir tanim yer almamakla birlikte “Is Kanununa
lliskin Calisma Streleri Yonetmeligi”'nde ¢alisma
stresinin tanimi yapilmistir (Md.3). Buna gore;
‘Calisma suresi, isginin calistirildidr iste gegirdidgi stredir.
I[s Kanununun 66'nci maddesinin birinci fikrasinda yazili
sureler de calisma stresinden sayilir...”

Yonetmelik  dizenlemesinden de  anlasilacadi
Gzere hukukumuzda calisma suresi, yalnizca iscinin
fiilen calistigr stre olarak degil, isglcindn isveren
talimatiyla ¢alismak Uzere hazir bulunduruldugu
sUreyi kapsar nitelikte dizenlenmistir.

Oncelikle mevzuatimizda dizenlenen azami calisma
strelerini incelemek gerekirse;

AZAMI CALISMA SURESI

4857 Sayili Yasa? ve Calisma Sdrelerine lliskin
Yonetmelik?  duzenlemesi  geredi  hukukumuzda
haftalik azami c¢alisma sdresi 45 saat olarak
dazenlenmis, bu  sdrenin  aksi  taraflarca

TR

IS HUKUKUNDA CALISMA
SURELERI VE FAZLA CALISMA

FAZILET KARABACAKLAR
fkarabacaklar@egemenoglu.com

kararlastirilmadikca haftanin ¢alisma gunlerine esit
sekilde daditilacadgi hukam altina alinmistir.

Haftalik 45 saat olarak belirlenen yasal calisma stresi
nisbi emredici nitelikte bir dizenleme olup, aksinin
sozlesme ile calisma stresini isci aleyhine uzatacak
sekilde kararlastirilmasi mumkun degildir.

Gunlik azamicalismasireleriacisindan mevzuatimiz
inceledigimizde ise; Is Yasasi'min 63. madde* hikm
ile gunluk calisma sdresinin 11 saati; Yasa'nin 69.
madde hukmu ile de gece ¢alismasinin 7,5 saati
asamayacagi duzenlendigi gorulecektir.

Yukarida acgikladigimiz calisma  strelerine iliskin
kurallar tum isciler agisindan gegerli olmayip, kurala
istisna getirilen haller mevcuttur, buna gore;

s Yasas'nin 63. maddesi diizenlemesi geredince;
Yer alti maden islerinde calisan iscilerin calisma
stresinin; gunde en ¢cok yedi buguk, haftada en
cok otuz yedi buguk saat olabilecedi;

e s Yasasi 71/4. maddesi dizenlemesi geredi;
Zorunlu ilkogretim ¢adini tamamlamis ve 6rgun
egitime devam etmeyen c¢ocuklarin ¢alisma
saatlerinin ginde vyedi ve haftada otuz bes
saatten; sanat, kultur ve reklam faaliyetlerinde
calisanlarin ise ginde bes ve haftada otuz saatten
fazla olamayacadi®

* Cebeveya Emziren Kadinlarin Calistirilma Sartlari
Hakkinda Yonetmelik’in 9. maddesi geredi gebe
veya emziren c¢alisanlarin gunde yedi buguk
saatten fazla calistinlamayacads;

ENG

WORKING TIME AND OVERTIME

WORK IN LABOR LAW

Workinghours;isone of the mostimportant subjects
of labor law due to reasons such as determination of
the rest and social life of the worker and the creation
of a safe working area in terms of occupational
health and safety. So, which things covered by the
Working Times in terms of our current legislation,
how is the maximum working time requlated, what is
the overtime work’s results, which things should we
pay attention, we will analyze article below.

WORKING TIME WITHIN THE SCOPE
OF THE TURKISH LABOR LAW

Although there is no definition of working time
within the scope of Labor Law No. 4857 the
definition of working time is defined in “Working
Time Regulation regarding the Labor Law” (Art. 3)
Hereunder; “Working time is the amount of time the
worker spends in the job. The periods stated in the
first paragraph of Article 66 of the Labor Law are also
counted from the working period..”

As can be understood from the regulation the
working time in our law is not regulated as only the
actual working period of the worker, but also the
period in which the labor force is made available to
work by employer’s instruction.

First of all, if we need to review the maximum
working periods regulated in our legislation;

MAXIMUM WORKING TIME

Pursuant to Law No. 4857 and Regulation Regarding
The Working Time, the working time regulated as
45 hours per week, this period shall be distributed

equally to the working days of the week unless
otherwise agreed by the parties.

The statutory working period, which is determined
as 45 hours per week, is a relatively mandatory
regulation and it is not possible to determine the
contrary by contract in order to extend the working
time against the worker.

Ifwe review our legislation in terms of daily maximum
working time, it will be seen that daily working time
may not exceed 1Thours with the Labor Law provision
of article 63, working time at night may not exceed
7.5 hours with the Labor Law provision of article 69.

The rules regarding the working hours explained
above do not apply to all workers and there are
exceptions to this rule, hereunder;

* Pursuant to Labor Law Article 63, the working
time of the workers working in underground
mining Works; may not be more than seven and
a half hours per day and thirty- seven and a half
hours per week;

* Pursuant to Labor Law fourth paragraph of Article
71, the working hours of children who have
completed compulsory primary education and
do not attend formal education may not be more
than seven hours a day and thirty-five hours a
week; art, employees in culture and advertising
activities may not be more than five and thirty
hours a week;




66

e “Kadin Calisanlarin Gece Postalarinda Calistiriima
Kosullari  Hakkinda Yonetmelik” 5. madde
duzenlemesi geredi kadin ¢alisanlarin her ne
sekilde olursa olsun gece postasinda 7,5 saatten
fazla calistirilamayacads;

* 6331sayiliis Saghdgive Guvenligi Kanunu geregdince
duzenlenmis olan “Saghk Kurallari Bakimindan
GlUnde Azami 7,5 Saat veya Daha Az Calisiimasi
Cereken Isler Hakkinda Yonetmelik” hiukamleri
ile de gunlik ¢alisma stresi azami 7,5 saat veya
daha az belirlenmesi gereken islerin neler oldudu
duzenlenmistir.

CALISILMIS GIBI SAYILAN VE CALISMA
SURESINE DAHIL EDILEN HALLER

Yukarida da degindigimiz Gzere “Is Kanununa lliskin
Calisma Sureleri Yonetmelidi” 3. maddesinde yapilan
atif geredi hukukumuzda ¢alisma suresi, is gictnin
calismaksizin isveren emrinde hazir bulundugu
sUreleri de kapsamaktadir. Buna gore mevzuatimizda
calismis gibi kabul edilen hallere iliskin diizenleme Is
Yasasi 66. maddesinde sayilmis olup, su sekildedir:

* Madenlerde, tas ocaklarinda yahut her ne sekilde
olursa olsun yer altinda veya su altinda galisilacak
islerde iscilerin kuyulara, dehlizlere veya asll
calisma yerlerine inmeleri veya girmeleri ve bu
yerlerden ¢ikmalariicin gereken streler;

 Iscilerinisveren tarafindan isyerlerinden baska bir
yerde calistirlmak Gzere gonderilmeleri halinde
yolda gegen sireler;

 lIscinin isinde ve her an is gérmeye hazir bir halde
bulunmakla beraber calistirilmaksizin ve cikacak
isi bekleyerek bos gecirdigi sureler;

e scinin isveren tarafindan baska bir vyere
gonderilmesiveyaisveren evinde veya burosunda
yahut isverenle ilgili herhangi bir yerde mesqul
edilmesi suretiyle asil isini yapmaksizin gegirdigi
sureler;

e Cocuk emziren kadin iscilerin cocuklarina sut
vermeleriicin belirtilecek streler;
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* Demiryollar, karayollari ve koprulerin yapilmasi,
korunmasi ya da onarim ve tadili gibi, isgilerin
yerlesim yerlerinden uzak bir mesafede bulunan
isyerlerine hep birlikte getirilip goturilmeleri
gereken her turlu islerde bunlarin toplu ve dizenli
bir sekilde goturtlip getirilmeleri esnasinda
gecen sureler.

Bu sagdigimiz sureler, iscinin haftalik ¢alisma
suresinin - dolayisi ile fazla calisma suresinin
belirlenmesinde dikkat alinacaktir.

CALISMA SURESINDEN SAYILMAYAN
HALLER

Mevzuatta yer bulan ve ¢alisma slresinden
sayllmayacadi belirtilen halleri ise su sekilde
siralayabiliriz:

e s Yasasi 68/son madde duzenlemesi geredi
ara dinlenmeleri ¢alisma suresinden sayilmaz.
Isyerindeki ¢alisma  strelerine  gore isciye
kullandirilmasi  gereken asgari ara dinlenme
streleri yasada belirlenmis olup?, bu surelerin
calisma suresine dahil edilmeyecedi vyasa ile
hikam altina alinmistir.

* s Yasasl 66/son madde dizenlemesi geredi isin
niteliginden dodmayip da isveren tarafindan
sirf sosyal yardim amaciyla isyerine goturolup
getirilme esnasinda araglarda gegen sure ¢alisma
sUresinden sayilmaz.

CALISMA SURESININ
ESNEKLESTIRILMESI

Turk Is Hukukunda “esnek ¢alisma” basligi altinda bir
duzenleme yasada bulunmasa da ¢alisma sirelerinin
esneklestirilmesine yonelik dizenlemeler 4857 sayili
Is Kanunu hukumlerinde yer bulmustur.

Bu anlamda Kanun'un 63. maddesinde dizenlenen
denklestirme calismasi ile vazili olarak anlasan
taraflarin iki aylik stre icerisinde haftalik normal
calisma suresini, isyerinde haftanin  ¢alisilan
gunlerine ginde on bir saati asmamak kosuluyla
farkli sekilde dagitmasina imkan tanimistir. Bu halde,
yogunlastirilmis is haftasi veya haftalarindan sonraki
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* Pursuant to Article 9 of Regulation on Working
Conditions of Pregnant or Lactating Women,
pregnant or lactating employees cannot be
employed more than seven and half hours per
day;

* Pursuant to Article 5 of “Regulation on Conditions
for the Employment of Female Employees in
Night Shift”, female employees cannot work
more than 7.5 hours in any case;

* With the provisions of “Regulation on Jobs to
be worked maximum 7,5 hours or less in terms
of Health Rules” organized in accordance with
Occupational Health and Safety Law No. 6331,
defined which jobs has maximum 7,5 hours daily
working time or less.

SITUATIONS CONSIDERED AS
WORKED AND INCLUDED IN
WORKING TIME

As mentioned above according to the referred in
Article 3 of “Regulation on Working Time Regarding
the Labor Law" working time in our law, working
time also includes the period during which the labor
force is available at the employer's disposal without
working. Accordingly, the regulation regarding the
cases that are considered to have worked in our
legislation is enumerated in Article 66 of the Labor
Law:

* Required times to descent to wells, halls or
main work place for workers who work in
mines, quarries, or whatever work to be done
underground or underwater;

* Periods on the road if the employeris sent by the
employer to work elsewhere in the workplace;

* The period of time that the worker has been
vacant without being employed and waiting for
the work to be done, while he/she is at work and
ready to work at any time;

WORKING TIME AND OVERTIME WORK IN LABOR LAW

* The periods spent without performing the actual
work by sending the worker to another place by
the employer or by occupying the employer's
home or office or any other place related to the
employer;

* The period of time for female workers who are
breastfeeding to give their children milk;

* The time taken for workers to be brought and
brought together to workplaces located at a
remote distance from the settlements, such
as the construction, protection or repair and
modification of railways, highways and bridges.

These periods shall be taken into consideration in
determining the weekly working time of the worker
and the excess working time.

CASES NOT COUNTED FROM
WORKING TIME

We can list the cases that are stated in the legislation
and will not be counted from the working time as
follows:

* Pursuantto Labor Law last paragraph of Article 68,
break times are not considered as working time.
According to the law, the minimum rest periods
to be provided to the workers according to their
working time in the workplace are determined in
the law and these periods shall not be included in
the working time.

* Pursuant to Labor Law last paragraph of Article
66, the time spent on vehicles during the time of
being brought to the workplace by the employer
forthe purpose of social assistance is not counted
from the working time.

FLEXIBILITY OF WORKING TIME

Although a regulation under the title of “flexible
work” in Turkish Labor Law is not included in the law,
arrangements for the flexibility of working time have
been included in the provisions of Labor Law No.
4857 Inthissense, the equalization work provided for
in Article 63 of the Law allowed the parties to agree




donemde iscinin daha az surelerle calistirilmasi
suretiyle, toplam ¢alisma suresi, calismasi gereken
toplam normal sdreyi gegmeyecek sekilde
denklestirilir.

Kanun'un 64. maddesinde ise zorunlu nedenlerle isin
durmasi, ulusal bayram ve geneltatillerden 6nce veya
sonra isyerinin tatil edilmesi veya benzer nedenlerle
isyerinde normal calisma strelerinin 6Gnemli dlctde
altinda calisilmasi veya tamamen tatil edilmesi ya da
iscinin talebi ile kendisine izin verilmesi hallerinde,
isginin ¢alismadidi streleri daha sonra telafi calismasi
ile tamamlamasina imkan taninmistir.  Yasada
tanimlanan galisiimayan surelericin telafi calismasinin
iki ay icerisinde yaptirimasina, telafi calismalarinin
gunluk azami ¢alisma stresini (11 saat) asmamak
kosulu ile gunde 3 saatten fazla yaptirilmamasina
dikkat edilmesi gerekmektedir. Belirlenen kosullarda
vaptirilan telafi calismasi Kanun'un acik dizenlemesi
geredi fazla veya fazla surelerle ¢alisma kapsaminda
degerlendirilmeyecektir.

FAZLA CALISMA

Turk Is Hukukunda Calisma Surelerini yukaridaki
sekilde ana hatlariile inceledikten sonra fazla calisma
acisindan mevzuatimizi irdelemek gerekirse;

4857 Sayili Yasada fazla ¢calismanin tanimi “Kanunda
vazili kosullar cercevesinde, haftalik kirk bes saati
asan calismalardir” seklinde yapilmistir. Yukarida
degindigimiz denklestirme uygulamasinin
gerceklestirildigi veya telaf calismasinin
gerceklestirildigi haftalarda, haftalik ¢alisma suresi
45 saati assa dahi bu calismalar fazla calisma olarak

degerlendirilmeyecektir.

Fazla galisma yapan isciye her bir saat fazla calismasi
icin verilecek Ucret normal calisma Ucretinin saat
basina dusen miktarinin yizde elli yukseltilmesi
sureti ile hesaplanmalidir. Fazla ¢alisma karsiliginin
Gcret olarak 6denmesi esas olmakla birlikte yasada
isginin talebi halinde fazla ¢alismasi karsiliginda
serbest zaman kullanma imkani da didzenlenmistir.
Buna gore isci fazla calistig her saat karsiliginda bir
saat otuz dakikayi serbest zaman olarak kullanabilir.
Iscinin hak ettigi serbest zamani 6 aylik sire
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icerisinde  kullanmasi  gereklidir.  Gerek serbest
zaman talebinin yazili olarak alinmasi, gerekse
serbest zaman kullanim takibinin hangi tarih ve
saatler arasindaki fazla ¢alismanin karsihigr olarak
hangi tarih ve saatlerde serbest zaman kullanildigini
icerir sekilde yazili yapilmasi ispat kolaylidi acisindan
dnem arz etmektedir.

Fazla calisma stresinin toplami Kanun'un 41/8 madde
hukmu geredince bir yilda iki yUz yetmis saatten
fazla olamaz. Calisma sureleri ile ilgili haftalik, gunluk
calisma sinirlarina ek olarak Kanun bahse konu
huktm ile fazla calismanin da sinirlarini belirlemistir.
270 saatiasan fazla calisma yapilmasi halinde, ¢alisma
strelerine iliskin yonetmelige aykirilik nedeni ile
idari para cezasl yaptirimi ile karsilasilabilecedi gibi
mevydana gelebilecek is kazalarinda isveren aleyhine
kusur oraninin yikselmesine sebebiyet verecektir.

Fazla  calisma vyaplmasi igin  Kanun'u  41/7
madde  hikmi  geredince isginin  onayinin
alinmasi zorunlulugu getirilmistir.  Fazla Calisma
Yonetmelidi'nde? yapilan degisiklik ile fazla ¢alisma
icin isginin her vil onayinin alinmasi zorunlulugu
kaldirilmis; yapilan yeni duzenleme ile onayin is
sozlesmesinin  yapilmasi esnasinda veya ihtiyac
ortaya ¢iktiginda alinmasi imkani getirilmistir. Yeni
duzenlemeye gore ayrica fazla calisma yapmak
istemeyen is¢i verdigi onayl otuz gin 6nceden
isverene vyazil olarak bildirimde bulunmak kaydiyla
geri alabilir.

Fazla Calisma Yonetmeligi'nde ayrica fazla calisma
vapilamayacak isler ve fazla calisma yapamayacak
isgilerle ilgili duzenleme getirilmistir. Buna gore,

Yonetmeligin 7. Maddesine Goére Fazla Calisma
yapilamayacak isler;

* Sadlik kurallari bakimindan gunde ancak 7,5 saat
ve daha az ¢alisiimasi gereken isler,

e Kanuna gore gece saylan gin doneminde
yurttulenisler,

* Maden ocaklar, kablo dosemesi, kanalizasyon,
tunelinsaati gibiislerin yer ve su altinda yapilanlar,
seklinde siralanmis;
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in writing to distribute the normal weekly working
time in two months to the working days of the week
in a manner not exceeding eleven hours a day. In this
case, the total working time is compensated for not
exceeding the total normal working time by working
the worker for shorter periods during the intensified
working week or following weeks.

In Article 64 of the Law, if the work stops due to
mandatory reasons, the workplace is in shutdown
period before or after the national holidays and
general holidays, or if the workplace is completely
under normal working hours for similar reasons, or if
it is completely suspended or if the worker is allowed
to do so, the period of non-employment then the
compensation work was allowed to complete.
Compensation should be carried out within two
months for the periods that not worked and defined
in the law and the compensation should not be
performed more than 3 hours per day, provided that
the maximum daily working time (11 hours) is not
exceeded. Compensatory work carried out under
the specified conditions will not be considered
within the scope of the work for more or more
periods as required by the explicit requlation of the
Law.

OVERTIME WORK

After examining the working periods in Turkish
Labor Law as outlined above, in order to examine
our legislation in terms of overwork;

In the Law No. 4857 the definition of overtime work
is defined as “Works exceeding forty-five hours per
week within the framework of the conditions laid
down in the law” In the weeks which the above-
mentioned equalization practice is carried out or the
compensation work is performed, even if the weekly
working time exceeds 45 hours, these studies will
not be considered as overwork.

The wage to be given to the overworked worker
for each hour of overtime should be calculated
by increasing the normal working wage by 50
percent per hour. Although it is essential to pay for
the overtime as a wage, the law also requlates the
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possibility of using free time in return of overwork
if the worker requests it. Accordingly, the worker
can use one hour and thirty minutes as free time
for each hour of overwork. The worker should use
his deserved free time within 6 months. It is very
important that receipt of the request for free time
in writing and free time usage tracking in which
the date and time is used as a counterpart for the
overtime between which dates and hours are used
in terms of convenience of demonstration.

The total amount of overwork time cannot be more
than two hundred hours pursuant to Law paragraph
8 of Article 41. In addition to the weekly and daily
working limits related to working hours, the Law
also sets out the limits of the overtime. If more
than 270 hours of work is carried out, administrative
fines may be imposed due to non-compliance with
the requlation on working time and may cause an
increase in the rate of defect against the employer
in work accidents that may occur.

In accordance with the provisions of Article 41/7 of
the Law, the approval of the worker is required for
overtime work. With the amendment made to the
Requlation on Overtime, the obligation to obtain
the approval of the worker every year for overtime
has been removed; with the new regulation, it is
possible to get the approval during the employment
contract or when the need arises. According to the
new regulation, the worker who does not want to do
overwork can withdraw his approval with the written
notification to the employer thirty days in advance.

The Regulation on Overwork has also introduced a
regulation on jobs that cannot be overworked and
workers who cannot overwork. Hereunder;

The Jobs That Cannot be Overworked in Article
7 of Regulation;

* Jobsthat require only 7.5 hours or less per day in
terms of health rules

* Thejobscarried outinthe night period according
to the law,




Yonetmeligin 8. Maddesine Goére ise Fazla
Calisma yapamayacak isgiler;

* 18 vyasini doldurmamis isgiler,

* Fazlagalismayi kabul etmis olsalar bile sagliklarinin
elvermedidi, isyeri hekiminin veya Sosyal
Sigortalar Kurumu Baskanlidi hekiminin, bunlarin
bulunmadigi vyerlerde herhangi bir hekimin
raporu ile belgelenenisgiler,

* Gebe, yeni dogum yapmis ve ¢ocuk emziren
isciler,

e Kismisureliis sozlesmesiile calistirilan isciler,

* 4857 sayill Kanun'un 42'nci maddesi uyarinca
zorunlu nedenler ve 43’Unct maddesi uyarinca
olaganusty haller disinda yer altinda maden
islerinde calisan isciler, olarak belirlenmistir.

Is Kanunumuzda ayrica Zorunlu Nedenlerle Fazla
Calisma (md.42) ve Oladanisti Nedenler Fazla
Calisma (md.43) duzenlenmistir:

Cerek bir ariza sirasinda, gerek bir arizanin mimkun
gortlmesi halinde yahut makineler veya arag ve
gerec icin hemen vapilmasi gerekli acele islerde
yahut zorlayici  sebeplerin  ortaya c¢ikmasinda,
isyerinin normal ¢alismasini sadlayacak dereceyi
asmamak kosulu ile iscilerin hepsi veya bir kismina
fazla calisma yaptirilabilecedi hukum altina alinmistir.
Isginin bu durumda yapmis oldugu her bir saat
fazla mesaisinin karsiligi da Ucretinin yuzde elli
yukseltilmesi sureti ile 6denecektir.

Seferberlik sirasinda ve bu streyi asmamak sartiyla
yurt savunmasinin gereklerini karsilayan isyerlerinde
fazla calismaya lizum gorilurse islerin gesidine ve
ihtiyacin derecesine gére Cumhurbaskanina gunluk
calisma suresini, isginin en ¢ok c¢alisma gucine
¢tkarma yetkisi taninmistir. Olaganustd fazla mesai
baslidi altina yapilan bu dizenlemede de is¢inin fazla
calismasinin karsiliginin yizde elli zamli Gcreti ile
odenecedi hikum altina alinmistir,
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Onemle hatirlatmak gerekir ki; Fazla Calisma
Yonetmelidi 9. maddesi dizenlemesi geredi, gerek
Zorunlu Nedenlerle Fazla Calismada, gerekse
Olaganusty Fazla Calisma halinde isginin onayinin
alinmasi zorunlulugu bulunmamaktadir.

ispat; Yakin donem VYargitay ictihat dedisikligi
nedeniile GUzerinde durmak istedigimiz son husus ise
ispat durumudur. Fazla ¢alisma ile ilgili uyusmazlik
halinde fazla ¢alismanin yapildiginin ispat yiku isgi,
fazla mesainin karsiliginin 6dendiginin ispat yuku ise
isveren (zerindedir. Yargitay'in Igtihat dedisikligine
giderek verdigi kararlarinds;

iscinin imzasini icermeyen bordrolarda fazla
calisma tahakkuku ver aldiginda ve tahakkukta
yer alan miktarlarin - karsiidr  banka hesabina
odendiginde, tahakkuku asan fazla ¢alismalarin her
turla delille ispatlanabilecedini, tahakkuku asan fazla
calisma hesaplandiginda, bordrolarda yer alan fazla
¢alisma ddeme tutarlari mahsup edilmesi gerektidini
belirtmektedir. (Yargitay 9. Hukuk Dairesi, 2017/10160
E,2019/8879 K., 16.04.2019 tarihli kararr)

Buna gore fazla mesai 6dendidine dair ispat sartinin
yerine getirilebilmesi igin bordrolarin is¢i tarafindan
imzalanmis olmasi geredi 6ne ¢ikmaktadir.

106.04.2004 Resmi Gazete Sayisi: 25425

2 Madde 63 - Genel bakimdan calisma stiresi haftada en cok kirkbes saattir. Aksi kararlastirilmamissa
bu siire, isyerlerinde haftanin calisilan gunlerine esit lciide bolinerek uygulanir

315 Kanununalliskin Calisma Sureleri Yonetmeligi; Madde 4

4Taraflarin anlasmasi ile haftalik normal calisma stresi, isyerlerinde haftanin calisilan gtnlerine,
guinde onbir saati asmamak kosulu ile farkli sekilde dagitilabilir

515 Yasasinin 69. Maddesine gore gece calismasi 20.00-06.00 saatleri arasinda yapilan calisma
olarak tanimlanmis olup; yalnizca turizm, 6zel guvenlik ve saghk hizmeti yaritilen isyerlerinde
iscinin yazili onayi alinmak kaydi ile 7.5 saati asan gece calismas! yapilabilecegi dizenlenmistir.

6 5 yasasi 71. Maddesi diizenlemesi geregince 15 yasini doldurmamis cocuklarin calistirimasi
yasaktir. Ancak 14 yasini doldurmus ve zorunlu ilkodretim cagini tamamlamis olan cocuklar;
bedensel, zihinsel, sosyal ve ahlaki gelisimlerine ve egitime devam edenlerin okullarina devamina
engel olmayacaksa sanat, kultir ve reklam faaliyetlerinde yazili sézlesme yapmak ve her bir faaliyet
icin ayriizin almak sartiyla calistirilabilirler

7Madde 68/1- Dort saat veya daha kisa sureli islerde onbes dakika, Dort saatten fazla ve yedibuguk
saate kadar (yedibucuk saat dahil) sureli islerde yarim saat, Yedibuguk saatten fazla sireli islerde bir
saat, ara dinlenmesi verilir.

84857 Saylli Kanun md 41

9ls Kanuna iliskin Fazla Calisma ve Fazla Surelerle Calisma Yonetmeligi; Resmi Gazete Tarihi
06.04.2004 Resmi Gazete Sayisi: 25425
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* The services as mines, cable laying, sewerage,
tunnel  construction,  underground  and
underwater Works;

The Workers Cannot Overwork in Article 8 of
Regulation;

* Workers under 18,

* Workers who are documented their health
problem by the report of a medical attendant of
the workplace or the medical attendant of the
Social Insurance Institution, whatever a medical
attendant where they do not exist, even if they
have accepted to work more,

e Workers who are pregnant, newly given birth and
nursing children,

* Workers who work with the part time
employment contracts,

*  Workers who work underground mining services
except extraordinary situation according to
mandatory reasons pursuant to Article 42 of Law
No. 4857 and pursuant to Article 43.

Overwork with mandatory reasons (Article 42) and
Overwork with Extraordinary Reasons (Article 43)
are regulated also in our Labor Law:

Itis stipulated that all or part of the workers may have
more work done, provided that they do not exceed
the degree to ensure the normal operation of the
workplace, either in the event of a malfunction or
in case of a malfunction, or in the urgent works
required for the machines or tools and equipment,
or in the emergence of compelling reasons. In this
case the wage of worker shall be paid for each hour
of overtime by raising the wage by fifty percent.

During the course of mobilization and not
exceeding this period, if the workplace that meets
the requirements of the defense of the dormitory
needs to work more, according to the type of
work and the degree of need, the President has
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the authority to increase the daily working time to
the maximum working capacity of the worker. In
this regulation, which was made under the title of
extraordinary overwork, it was stipulated that the
amount of overwork of the worker would be paid
with a fifty percent wage.

It is necessary to remind with importance, pursuant
to Article 9 of Regulation on Overwork, there is no
need to obtain the approval of the worker in case of
overwork with mandatory reasons or extraordinary
overwork.

Proof; The last thing that we want to discourse with
the reason recent alteration of Court Of Cassation's
jurisprudence is proof. In process of conflict
regarding the overwork, the worker has burden of
proof of the overwork and the employer has burden
of proof of wage’s to be paid in return overwork. In
Court Of Cassation's changing decisions;

When overtime accrual occurs on payrolls that
do not include the employee's signature and the
amounts accrued are paid to the bank account, It
states that over-work over-accrual can be proved
by any kind of evidence, and over-work over pay
amounts in payrolls should be deducted when
accrued over-work is calculated. 9th Civil Chamber
Of The Court Of Cassation, Dated 16.04.2019,
Numbered 2017/10160 E., 2019/8879 K.

Accordingly, in order to fulfill the requirement of
proof that overtime is paid, it is necessary to have
payrolls signed by the worker.

10fficial Gazette 06.04.2004 issue: 25425

2 Article 63 - In general working time is maximum 45 hours per week. Unless otherwise agreed, this
period shall be days are divided by equal scale.

3 Regulation on Working Time Regarding the Labor Law; Article 4

4 With the agreement of the parties, the normal working hours per week could be distriibuted to
the other working days provided that not exceed 11 hours per day.

5 Pursuant to Labor Law Article 69 night work as defined between 20.00-06.00 working time and
workplace that only has sevices of tourism, private security and health may be worked at more than
7.5 hours night work provided that written approval of the worker.

6 Persuant to Labor Law Article 71 it is prohibited to be worked children that under 15. However
the children who has completed 14 years and compulsory primary school age; they can work art,
culture and advertisement activities provided that obtaining separate written permission for each
activity and making agreement if it will not prevent their of physical, mental, social and moral
improvements.

7 Article 68/1: Fifteen minutes break are given for jobs of four hours or less, more than four hours
and extend over seven and a half hours (including seven and a half hours) half an hour break are
given injobs, one hour break are given in jobs that last more than seven and a half hours

8 The Law No:4857 Article 41

9 Regulation on Overwork Regarding the Labor Law, dated 06.04.2004 Official Gazette issued
25425




GUnumuUzun en temel sorunlari arasinda bulunan
issizlikle mucadele araclarinin en énemlilerinden
biri Aktif Isguct Politikalanimin  olusturulmasidir.
Bu kapsamda 12.03.2013 tarihli Resmi Gazete'de
Aktif Isquct Hizmetleri Yonetmeligi yayimlanmis
olup yonetmeligin amaci istihdamin korunmasina
ve artinlmasina, issizlerin mesleki niteliklerinin
gelistirilmesine, issizligin azaltimasina ve ozel
politika gerektiren gruplarin isgicli  piyasasina
kazandirilmasina yardimci olmak Gzere Turkiye
Is Kurumu tarafindan dizenlenen aktif isgiict
hizmetlerinin yuritilmesine iliskin usul ve esaslarin
belirlenmesidir.

Yonetmelikte sayilan ve ozel sektor isverenlerini
ilgilendiren temel programlarin basinda  Mesleki
Egitim Kurslari ve lIsbasi Egitim Programlari yer
almaktadir.  Bahsi gegen programlarin  temel
amaglarindan biri de nitelikli isgict temin etmekte
zorlanan isverenlere, ise alacaklari kisileri isyerinde
belli bir stire gozlemleyerek ve egitim vererek
kisiler hakkinda ayrintili bilgi sahibi olma ve ise
alma konusunda isabetli bir karar verme imkani
sunmaktir. Bu amag¢ dogrultusunda ozel sektor
isverenleri, Calisma ve Is Kurumu Il Madurlikleri ile
sozlesme/protokol imzalamakta ve boylece aktif
isgict  programlarina  katiim  saglamaktadirlar.
“Yiklenici”  sifatiyla  imzaladiklar  sozlesme/
protokoller ¢ergevesinde, kursiyerler yonetmelikte
duzenlenen sureler nazarinda yiklenici isyerlerinde
editim gormektedirler. Onemle belirtmek gerekir ki,
aktif is glict programlari kapsaminda kurs gorecek
kursiverler ile ozel sektor isverenleri arasinda
herhangi bir sozlesme iliskisi kurulmamaktadir.
Yani sira; yuklenici isverenlerin kursiyerlere Gcret
o6demesine dair bir zorunluluk da bulunmamaktadir.
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Bu sebeplerle yuklenici isverenler ile kursiyerler
arasinda Is Kanunu kapsaminda bir hizmet akdi
tesis edilmedigi aciktir. Yani sira, Aktif Is Gucu
Yonetmeligi'nin 96. Maddesi ve 5510 sayili Kanunun
5. Maddesinin birinci fikrasinin (e) bendine gore;
kursiyer ve katilimcilar 5510 sayili Kanun'un 4.
Maddesinin birinci fikrasinin (a) bendi kapsaminda
sigortali sayilmakta ve kursiyerler hakkinda is kazasi
ve meslek hastaligi sigortasi ile genel sadlik sigortasi
hukumlerini uygulanmaktadir. Yasal mevzuat geredi
prim 6deme yukumlust ise yuklenici 6zel sektor
isverenleri dedil, Turkiye Is Kurumu'dur. Ancak
bilinmelidir ki 5510 sayili Kanun'un 5. Maddesinin
birinci fikrasinin (e) bendinin devaminda Turkiye s
Kurumu’nun isyeri ve isveren sayilmayacadi ozellikle
belirtilmistir.

Kursiyerler ve 0zel sektor isverenler arasinda hizmet
akdi kurulmamasi ve prim ddeme yukimlisinin
Turkiye Is Kurumu olmasi; kurs stresince meydana
gelen is kazalarinda yuklenici isverenlerin sorumlu
olmayacadi anlamina gelmemektedir.  Zira Aktif Is
Gict Yonetmeligi'nin 91. Maddesinde acik sekilde
“kurs ve programlarinin uygulanmasi sirasinda is saglic
ve guvenligi acisindan gerekli onlemleri almak, buna
iliskin tdm arac ve gerecleri bulundurmak ve is kazasi
ve meslek hastaliklarinda resmi kurumlara yapilmasi
gerekli bildirimleri stresi icinde yaparak durumu ilgili
I Muddrlogune  bildirmek” yuklenici isverenlerin
sorumluluklari arasinda siralanmistir.

Belirtilen yasal dizenleme sebebi ile, is kazasina veya
meslek hastaligina maruz kalan kursiyerler kazadan
kaynakli tazminat davalarini yuklenici isverenlere
yonetebilmektedir. Keza, yukarida da belirttigimiz
qgibi 5510 sayili kanunun 5/1-e bendine gére Kurum
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THE LIABILITY OF THE CONTRACTOR
EMPLOYERS FOR WORK ACCIDENTS AND
OCCUPATIONAL DISEASES UNDER THE
ACTIVE LABOR FORCE PROGRAMS

One of the most important tools for combating
unemployment, which is one of the most fundamental
problems of our time, is the creation of Active Labor
Policies. In this context, the Regulation on Active
Labor Services was published in the Official Gazette
dated 12.03.2013 and the aim of the reqgulation is
to protect and increase employment, to improve
the professional qualifications of the unemployed,
to reduce unemployment and to determine the
procedures and principles for the execution of active
labor services organized by the Turkish Employment
Agency to help bring policy-requiring groups into the
labor market.

The main programs mentioned in the regulation
are Vocational Training Courses and on-the-job
Training Programs which applies to the private sector
employers. One of the main objectives of the afore-
mentioned programs are to provide employers who
have difficulty in providing a qualified labor force
to have detailed information about individuals by
observing and training people in the workplace for
a certain period of time and to make an accurate
decision about recruitment. For this purpose, private
sector employers sign contracts/protocols with the
Provincial Directorates of Labor and Employment
Institution and thus participate in active labor
programs. Within the framework of the contracts /
protocols signed as “Contractor” trainees are trained
at the contractorworkplaces according to the periods
set out in the regulation. It should be noted that
there is no contractual relationship between trainees
who will take courses within the scope of the active
workforce programs and private sector employers.
Besides there is also no obligation for the contractor
employers to pay wages to the trainees. For these

reasons, it is clear that there is no employment
contract between the contractor and the trainees
under the Labor Law. In addition, according to the
article 96 of the Active Labor Force Regulation and
the article 5/1-e of the Law No. 5510; the trainees and
the participants are deemed as an insured person
in accordance with the article 4/1-a of the Law No.
5510 and the provisions of occupational accident and
occupational disease insurance and general health
insurance are applied to these trainees. In accordance
withthelegal legislation, the contractorwhois obliged
to pay premiums is not the private sector employers,
but the Turkish Employment Agency. However, it
should be noted that according to the article 5/1-¢, it
is also specifically stated that the Turkish Employment
Agency must not be considered as a workplace and
an employer.

Absence of a labor contract between the trainees
and the private sector employers and liability of the
Turkish Employment Agency paying premiums do not
mean that contractor employers would not be liable
for work accidents during the course. According to
the article 91 of the Active Labor Force Regulation, it
is clearly stated that 'to take the necessary measures
in terms of occupational health and safety during the
implementation of courses and programs, to have
all the tools and equipment related to it, and to notify
the relevant Provincial Directorate of the situation
by making the necessary notifications to the official
institutions in their illnesses within the period of time"
is listed among the responsibilities of the contractor
employers.

As a result of the stated legal reqgulation, trainees
who are exposed to occupational accident or




isyeri ve isveren sayilmadidi igin, Yargitay kararlari
geredi kuruma karsi agilan davalar husumet
yoklugundan reddedilmektedir! Diger yandan;
bir gorise gore kursiyer ve ozel sektor isverenleri
arasinda4857sayiliisKanun'ukapsaminda hizmet akdi
bulunmadigindanis kazasindan kaynaklanan davalara
Borglar Kanunu ve 6331 sayili Is Saghdi ve Guvenligi
Kanunu huktmlerinin uygulanacagi savunulmakta
ve davalarin genel yetkili mahkemelerde gorilecedi
kabul edilmektedir. Ne var ki Yargitay kararlari
incelendiginde ¢odunluk gortstinin bu yonde
olmadigr ve kursiyerlerin gegirdigi is kazasi veya
meslek  hastaligindan  kaynaklanan  tazminat
davalarinda Is Mahkemeleri’nin gorevli oldugunun
kabul edildigi gorulmektedir?

Aktif  Isglct  Yonetmeliginin Q1. Maddesinde
yuklenici  isverenler  yukomlulugu  “kurs  ve
programlarin - uyqulanmasi sirasinda is  saghgr ve
gUvenligiagisindan gerekli onlemlerialmak, bunailiskin
tum ara¢ ve gerecgleri bulundurmak“la sinirlandirilmis
olsa da vyargiya vyansiyan ihtilaflarda 6331 sayili Is
Saghgr ve Guvenligi Kanunu uygulanmakta ve
taraflarin kusur oranlarinin tespiti igin konusunda
uzman Is Saghg ve Givenligi uzmanlarindan rapor
alinmaktadir. Bu nedenlerle yuklenici 6zel sektor
isverenlerinin, Is Saghgr ve Guvenligi Kanunu’ndaki
her turlt yukumlultkleri kursiyerlere karsi da yerine
getirmeleri gerekmektedir. Bu kapsamda tum
yukleniciisverenlerin;

* Fiilen isbasi yapmadan once ve temel editimlerin
gergeklesmesinekadargegensirede, kursiyerlere
en az iki saatlik uygulamali isbasi egitimlerini
vermeleri, verilen bu egitimlerin kursiyerlerin
tehlike ve risklere karsi korunmasini sadlayacak
nitelikte olmasini sadlamalari, editimleri ispata
elverisli olacak sekilde kayit altina almalari;

* lsyeri tehlike derecesine gére yasal mevzuatta
belirlenen sutrelerde, kursiyerlere temel ISG
editimlerini vermeleri, editimleri ispata elverisli
olacak sekilde kayit altina almalari;
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* Kursiyerlerin isyerinde maruz kalacaklar saglik
ve guvenlik risklerini dikkate alarak kursiyerleri
saglik gozetimine tabi tutmalar, ise giriste, is
degisikliklerinde, is kazasi sonra ise donuslerinde
saglik muayenelerini yaptirmalari;

e Kursiyerlere  karsi  denetim ve  godzetim
yukumlultklerini yerine getirmeli;

* Kursiyerleri, editim gorecekleri is disinda baska
bir iste gorevlendirmemeleri;

* Kursiyerlere standartlara uygun ve CE isaretli
kisisel koruyucu donanimlari noksansiz ve saglam
sekilde teslim etmeleri, zimmet tutanaklarini
kayit altina almalari, denetim ve gézetim borcu
kapsaminda kursiyerlerin teslim edilen koruyucu
donanimlari kullanip  kullanmadiklarini islevsel
sekilde denetlemeleri gerekmektedir.

Onemle belirtmek gerekir ki, kursiyerlerin yeterli
deneyime sahip olmamalari ve kurslarin kisa sureli
olmasi is kazasi riskini arttirabilecek faktorlerdir.
Kanaatimizce, olasiihtilaf halinde kurs strelerinin kisa
olmasi, bu strede gerekli yukumliklerin tamaminin
yerine getirilememis olmasi gibi hususlar isveren
lehine yorumlanmayacaktir.

Tum bunlar dikkate alindiginda Turkiye Is Kurumu
Il Mmadarlukleri ile sozlesme/protokol imzalayan
ve isyerlerinde kursiyerlere egitim/kurs aldiracak
olan vuklenici isverenlerin, kursiyerleri  kendi
calisanlarindan ayirt etmeksizin, 6331 sayili s
Saghdr ve Guvenligi Kanunu geredi her tarlu
yukumltltklerini en kisa strede yerine getirmeleri,
is kazasi meydana gelmesi halinde yapilmasi gerekli
bildirimleri stresi icinde yapmalari ve durumu derhal
sozlesme/protokol imzalanan Calisma ve Is Kurumu
Il Madurlugu’ne bildirmeleri gerekmektedir.

1Yargitay 22. HD E.2016/867, K.2017/8282, T.24.10.2017
2Yargitay 22. HD E.2018/1410, K.2019/783, T.11.2.2019
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occupational disease can file compensation lawsuits
against the contractor employers based upon the
accident. Likewise, as mentioned above, given that
the Institution is not considered as a workplace and
employer according to the 5/1-e clause of Law no.
5510, the lawsuits against the institution are rejected
due to lack of animosity as per the decisions of the
Court of Cassation.! On the other hand; according to
one opinion, since thereis no labor contract between
trainees and private sector employers within the
scope of the Labor Law No. 4857, it is argued that the
provisions of Law of Obligations and Labor Health
and Safety Law No. 6331 will be applied to the lawsuits
arising from occupational accidents and these lawsuits
must be tried by the general competent courts.
However, the majority opinion in the decisions of the
Court of Cassation does not comply with this opinion
and is stated that compensation cases related to the
occupational accidents or occupational illnesses of
trainees must be tried by the labor courts

Even though the contractor is limited to ‘taking the
necessary measures in terms of occupational health
and safety during the implementation of courses
and programs, and possession of all instrurmnents and
equipment related to it" according to the article 91
of the Active Labor Regqulation, the Occupational
Health and Safety Law No. 6331 is applied to the
disputes before the Turkish courts and expert reports
prepared by the occupational health and safety
experts are obtained for the fault determination of
the parties. For this reason, contractors are required
to fulfill all obligations toward trainees under the
Occupational Health and Safety Law. In this context,
all contractor employers;

» Before the actual on-the-job and until the basic
trainings are carried out, the trainees are required
to provide at least two hours of practical on-
the-job training, ensure that these trainings are
effective for the trainees protected against the
risks and dangers, record the trainings as an
applicable proof.

* Depending on the degree of a workplace hazard,
the participants are required to provide basic

THE LIABILITY OF THE CONTRACTOR EMPLOYERS FOR WORK

OHS trainings to the trainees and record the
trainings as an applicable proof.

e Trainees are required to undergo health
surveillance by takinginto consideration the health
and safety risks they will be exposed to in the
workplace, and to have their health examinations
performed at the beginning of work, job changes,
returning after work accidents.

* They are required to fulfill the supervision and
supervision obligations to the trainees.

* Trainees should not be assigned to a job other
than the one that they get trained.

* The trainees are required to deliver the personal
protective equipment in accordance with the
standards and with CE marking, record the
embezzlement minutes and in the scope of
occupational health and safety obligations of
employers, to control whether the trainees use
the protective equipment delivered functionally.

It should be noted that the lack of sufficient
experience of trainees and the short duration of
the courses are factors that can increase the risk of
work accidents. We believe that in case of a dispute
arising, the situations such as short course durations
and failure to fulfill all the obligations required during
this period would not be considered in favor of the
employer.

When taken into consideration all of these, the
contractor employees who sign a contract or a
protocol with the Turkey Business Association
Provincial Directorate and willing to get trainings
or courses for the trainees in the workplace must
fulfill all the obligations as soon as possible without
treating the trainees unequally in accordance with the
Occupational Health and Safety Law No. 6331 and if
an accident occurs in the workplace, the employees
must inform the authorities within the period of time
and report the incident to the Provincial Directorate
of Labor and Employment Institution that is signed
the contract or the protocol with.

1The decision of the 22nd Civil Chamber of Court of Cassation dated 24.10.2017, numbered E.2016
/867,K.2017 8282

2 The decision of the 22nd Civil Chamber of Court of Cassation dated 11.2.2019, numbered
£.2018/1410, K. 2019/783
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OZET

Blockchain (Blok Zinciri) teknolojisi internetin insan
hayatina devrim niteligindeki etkisinden sonra en
etkili teknolojik gelisimdir. Bu makalede, blockchain
teknolojisinin  teknik  ayrintilarina  girilmeden
anlatilmasli, smart contracts teriminin karsiligi olan
akilli akitlerin ne oldugu, nasil bir uygulama alanina
sahip olabilecedi gibi hususlarin Gzerinde durulmasi
ve nihayetinde hélihazirdaki mevzuatlar kapsaminda
kisaca dederlendirilmesi amaclanmaktadir.

Anahtar Kelimeler: Blokzinciri, akilli sozlesmeler,
yapay zekd, kripto para, hukuk.

GIRIS

Hukuk, dunyadaki gelisimlerin arkasini toparlayarak
gelisim kaydeden bir alandir. Stuphesiz ki gelisim
denilince akillara  6nce dinyadaki teknolojik
devinimler  akla  gelir.  Teknoloji  alanindaki
gelismeler hemen hemen tim insanlarin yasam
tarzini dedistirmekte ve bir takim rutinleri ilga
etmektedir. Yasam tarzini ve rutinini derinden
etkileyen teknolojik gelismeler stphesiz ki hukuk
alanini da etkileyip bu alanda bir takim dedisimlerin
énund agmaktadir. Ozellikle internetin hayatimizin
her asamasinda domino tasi roli oynamasi
internet Gzerinde vicut bulan islemlerin de belirli
mevzuatlara tabi tutulmasina yol agmis ve dolayisiyla
yeni dizenlemeler hasil olmustur. Son zamanlarda
ise bilisim hukukunu takip edenlerin ¢ok kez
karsilastigr  blockchain  (blok  zinciri) teknolojisi
kendisini gostermektedir. Bu teknoloji vesilesiyle
dinya adeta yizyillardir devam ettirdidi siradanhdini
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bastan basa dedistirebilme asamasina gelmistir. Bu
teknoloji kapsaminda sanal para birimleri ortaya
cikmis ve akabinde de smart contracts (akilli akitler)
denilen vyeni nesil sozlesme turleri gindeme
gelmeye baslamistir.

BLOCKCHAIN TEKNOLOJISI NEDIR?

Blockchain teknolojisi, daginik merkezlere dijital
verilerin kopyalanmasina olanak veren teknolojik
altyapidir. Diger bir ifadeyle, bu teknoloji vesilesiyle
dijital veriler vyalnizca bir kaynakta toplanmayip
daginik, her bilgisayarda bir kopyasi olmak suretiyle,
birden fazla merkezi olan bir yapidir. Bu sayede dijital
veriler bircok kaynaktan kontrol edilebilir. Sisteme
yeni bir hesap hareketi geldiginde ya da mevcut
bir hesap hareketi Uzerinde degisiklik yapildiginda,
altyapr Uzerindeki tim kayitlarda belirli bir algoritma
harekete gecgerek bu vyeni kaydin dodrulugunu
kontrol eder. Blockchain teknolojisinin bir dider
ozelligiise aracilaraihtiyac duymadan veriaktariminin
yapilabiliyor olmasidir. Blockchain teknolojisi ile
birlikte araciya ihtiyac duyulmamasindan anlasiimasi
gereken sey sadece finansal aracilar degil, ayni
zamanda hukuki aracilara da ihtiyag duyulmamasidir!

AKILLI SOZLESME (SMART CONTRACT)

Akilli sozlesme, ilk defa 1994 yilinda Nick Szabo
tarafindan gelistirilen bir fikirdir. Szabo bu fikrini
Yeni kurumlar ve bu kurumlar olusturan iliskileri
resmilestirmenin yeni yollar artik djjital devrim
tarafindan mumkun hale getiriliyor Ben, bu yeni

",

sozlesmeleri ‘akill"  olarak adlandiriyorum  cinkd

cansiz, kagit tabanl atalarindan cok daha islevseldirler
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THE FUTURE OF
SMART CONTRACTS

ABSTRACT

Blockchain is the most efficient technologic change
after the influence of internet to human life which has
the feature of revolution. This article aims to explain
briefly and without technical details what blockchain
technology is and to discourse what smart contracts
are, how application area which they will have and
finally to evaluate smart contracts according to
current regulations.

Key Words: Blockchain, smart contracts, artificial
intellegence, crypto currency, law

Law is an area that makes progress by picking up
after the developments in the world. Undoubtedly,
when we talk about development in the world,
technological movements come to mind first.
Advances in technology change the lifestyle of
almost all people and abolish a number of routines.
Technological developments, which deeply affect the
lifestyle and routine, undoubtedly affect the field of
law and pave the way for some changes in this area.
Especially the fact that the internet happens as if it is
touchstone at every stage of our lives has led to the
inclusion of certain requlations on the internet and
thus new regulations have been arised. Recently, the
blockchain technology, which has been pretty known
by those who follow IT law, manifests itself. By virtue
of the help of this technology, the world has reached
at the stage of being which is able to change the
ordinariness that continuing for the century. Virtual
money emerged within the scope of this technology,
and then new generation contract types called Smart
Contracts started to be become the main topic of law.

WHAT IS THE BLOCKCHAIN
TECHNOLOGY?

Blockchain  technology is a  technological
infrastructure that allows the dublication of digital
data to dispersed centers. In other words, this digital
technology does not present a sole source for data,
on the contrary it sends out a copy to each computer,
with more than one central infrastructure. In this way,
digital data can be controlled by the way of many
sources. When a new account transaction changes are
made, a certain algorithm takes action on all records
on the infrastructure and checks the accuracy of this
new record in all centres.

Another feature of blockchain technology s the ability
to transfer data without the need for intermediaries
(third party). The fact that there is no need for
intermediaries because of blockchain technology
means that not only financial intermediaries as banks
but also legal intermediaries as lawyers

SMART CONTRACTS

Smart contract is an idea first developed in 1994 by
Nick Szabo. It is coined by Nick Szabo first by words
of ‘New institutions, and new ways to formalize the
relationships that make up these institutions, are now
made possible by the digital revolution. | call these new
contracts "smart’, because they are far more functional
than their inanimate paper-based ancestors. No use
of artificial intelligence is implied. A smart contract is
a set of promises, specified in digital form, including
protocols within which the parties perform on these
promises.” 2 Nick Szabo defined ‘smart contracts’ it
as ‘A computerised transaction protocol that executes




Akill s6zlesme, taraflarin bu sozleri yerine getirdikleri
protokolleri iceren, djjital formda belirtilen  bir

2 Szabo, akilli

dizi s6zdur” seklinde ifade etmistir
sozlesmeyi  ‘sozlesmenin  kosullariniicra  eden
bilgisayarla islenmis islem protokoluddr. Akilli sézlesme
tasaniminin genel hedefleri genel sézlesmesel sartlari
yerine getirmek ve hem kasti ve hem de rastlantisal

istisnalari minimize eder.’ sézleriyle ifade etmistir.?

Akilli - sozlesmelerin - temel islevlerinden  birisi
hukukguya ihtiyag duymadan bir sozlesmenin
yapilmasi, diger bir islevi ise sozlesmeden
kaynaklanan bir ihtilaf oldugu zamanda bu
uyusmazhidin avukat yahut hakim olmadan ¢oziime
baglanabilmesidir. Akilli sozlesme fikrinin altinda
yatan kolayliklardan birisi de sozlesmeden dodan
uyusmazliklarin ¢ok daha az olmasidir. Bir diger ifade
ile, akilli sozlesmelerde de su anki sozlesmelerde
oldugu gibi taraflarin hak ve yukumlultkleri olacak
fakat akillisozlesmelerde borcun konusunu olusturan
edim kendidginden ifa edilecek ve dolayisiyla pratik
hayatta sozlesmeden dogan uyusmazliklar daha az
olacaktir.

Fakat bu kurum beraberinde veni tartismalari da
getirecektir. Bu konulardan birisi tasinmazlarin
devrine iliskin is ve islemlerdir. Bir tasinmazin satisina
yonelik kodlanmis akilli s6zlesme oldugu kurgusunda
tasinmazin sahibi daha dnceden hazirlamis oldugu
sozlesmeyi  blockchain  aginda paylasir ve bu
teknoloji altyapisi ile bu tasinmazi almak isteyen
kisinin alma iradesini (icap) yansitacak bilesenlerin
gonderilmesi sagdlanir. Bu bilesen akilli sozlesme ile
etkilesim haline geger ve sozlesmenin kurulmasini
saglar. Bu teknoloji algoritmasinda dncelikle alicinin
hesaplari kontrol edilir ve bu vesileyle alicinin
tasinmazi alacak miktarda parasinin (bu para tirindn
su an tedavilde olan Ulke paralarinin yaninda
kripto paralarin da dahil edilip edilmedigi hususu
devletlerin kripto parayi tanimalarina badli oldugu
icin ‘para’ gibi genel birifade kullanildi) olup olmadig
saptanir. Eger alicinin hesabinda yeterli miktarda
para varsa tapu dairesine talimat gonderilir ve tapu
dairesinde de bu islem otomatik olarak gerceklesir.
GUnumuz sisteminde bu islemler oldukca masrafl,
ilkel ve adir islemektedir. Akilli sézlesme teknolojisi
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ile bu islemlerin birkac dakikada, daha az masrafla
gerceklesmesi hedeflenmektedir.

AKILLI SOZLESMELER VE
BLOCKCHAIN TEKNOLOJISI

Gunumizde akilli sozlesmeler blockchain teknolojisi
Uzerine  temellendirilen  bir  vyeniliktir. — Akilli
sozlesmeler, sozlesmenin kodlanmasindan meydana
gelen olaylarin siralarinin Gzerinde anlasmak igin
fikir birligi protokollerini kullanan bir bilgisayar adi
tarafindan yaratulr. Sonug, taraflarin sartlar ve
hata veya hileli yonlendirme (manipulasyon) riskinin
azalmasiyla otomatik olarak gerceklestirilecedine
dair inang Uzerinde hemfikir olunan bir yontemdir®.

Akillisozlesmeler olaygudumluolup akillisozlesmeye
taraf olacak kisilerin sdzlesme iceriginde mutabik
olduktan sonra hazirlanan bu sézlesmenin dijital
ortamda imzalanarak blockchain agina yiklenmesi
ile akilli sozlesme meydana gelmis olur. Boylelikle
hazirlanmis bu sozlesmeler blok zinciri adi ile
baskaca bilesimlerle etkilesime gecgebilirler. Diger bir
ifadeyle, olay gudumlu bu sozlesmeler, sozlesmeye
kodlanmis olay gudumune iliskin bir bilesenin
blockchain agi Gzerinde bu sozlesmeyle etkilesim
haline gegmesi durumunda sozlesme kendiliginden
kurulmus olacak ve islemeye baslayacaktir. Ornedin;
bir sigorta akilli sozlesmesi, hava durumu veri
kaynagi ile iliskive gecerek yagmur oraninin belirli
bir seviyenin altina dismesi durumunda taraf olan
Ureticiye ilgili sigorta 6demesini gerceklestirecektir®.
Burada bir noktanin aydinlatilmasi gerekmektedir.
Somut ornek Uzerinden gidilecek olursa, 6rnekteki
akilli sozlesmenin geregi gibi ifa edilebilmesi i¢in bu
sozlesmenin sadece blockchain aginda olan bilgilere
dedil, ayni zamanda dis kaynaklara da (6rnedimizde
meteorolojinin servis edecedi bilgiler) erisimin
mUmkin olmasi gerekmektedir. Bu tur bilgilerin
sunulmasina "kahin (oracle)" denmektedir.

BLOCKCHAIN TEKNOLOJISI VE HUKUK

Blockchain teknolojisine dayali kayitlarin  hukuki
dunyada ne ifade ettidi konusunda Ulkelerin hukuk
sistemi cok farkli asamalardadir. Bazi devletler bu
konudayasamafaaliyetlerine baslamis durumdadirlar.

TOPLU I$ SOZLESMESI SURECI
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the terms of a contract. The general objectives of smart
contract design are to satisfy common contractual
conditions (such as payments terms), minimise
expectations and minimise the need for trusted
intermediaries”. *

One of the fundamental functions of smart contracts
is the conclusion of a contract without the need of
a lawyer, and another function is that this dispute
arising from the contract can be settled without a
lawyer or judge.

One of the conveniences underlying the idea of smart
contract is that possibility of the contractual disputes
are much less. In other words, it is expected that
parties as in the curennt contracts will have the rights
and obligations, however in smart contracts the act
which constitutes the subject of the debitum will be
executed by itself and thus the contractual disputes
will be less in practice.

But this institution will bring new discussions in its
wake. One of these issues is the acts and transactions
of transfer of real estate. In the fiction that a real
estate will be sold, the owner of the real estate shares
the pre-prepared contract in the blockchain network
and it is ensured that by means of this technology
infrastructure, the components that will show the
acceptance will of the person who wishes to buy this
real estate are provided. This component interacts
with the smart contract and ensures the contract
to be concluded. In this technology algorithm, the
accounts of the buyer are checked first, and then
the buyer's amount of money (a general expression
such as 'money' is used because whether to include
cryptocurrency depends on a state recognizes
cryptocurrency or not) is whether enough or not
for buying this real estate is established. If there is a
enough amount of moneyin the account of the buyer,
an order will be sent to an land office this transaction
will be done automatically. In today's system, these
processes are quite costly, primitive and quiet. On the
occasion of the smart contract technology, it is aimed
to realize these transactions in a few minutes with less
cost.
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SMART CONTRACTS AND BLOCKCHAIN
TECHNOLOGY

Today, smart contracts are an innovation based on
blockchain technology. Smart contracts are executed
by a computer network that uses consensus protocols
to agree on the sequence of events resulting from the
encoding of the contract. The conclusion is that the
parties agree on the terms and belief that they will be
performed automatically by reducing the risk of error
or manipulation.*

Smart contracts are event-driven and the agreement
is signed in the digital media by the people who will
be parties to the smart contract after by striking a
bargain and uploading to the blockchain network.
Thus, these contracts can interact with the blockchain
network and other compounds. In other words,
these event-driven contracts will be concluded and
start to operate if a component of the interaction-
coded related to event-driven interacts with the
contract on the blockchain network. For example;
a smart contract related to insurance will contact
the weather data source and render the relevant
insurance payment to the party who is manufacturer
in case the rain rate falls below a certain® There is a
point that must be thrown light on here. In the case of
a concrete example, it is necessary to have access to
not only the information in the blockchain network,
but also to external sources (information to be served
by meteorology in our example) in order to perform
the smart contract properly. The presentation of such
information is called the "oracle".

BLOCKCHAIN TECHNOLOGY AND LAW

The legal system of countries is at very different
stages of what the blockchain technology mean in
the world. Some states have already started legislative
activities on this issue. For example; In 2016, in
Vermont, blockchain-based registrations in Vermont
it were accepted as business registrations according
to the Vermont Evidence Law numbered H.868. For
example, the Arizona statute, signed into law in 2017,




Ornegin; 2016 yilinda ABD Vermont'ta H.868 sayili
Kanun ile blockchain tabanh kayitlarin Vermont
Delil Yasalari’na gore isletme kaydi olarak gegerli
oldugu kabul edildi. Arizona eyaleti de 2017 yilinda
¢ikardigi bir kanun ile blockchain teknolojisi ‘ana
defterdeki dijital bir verinin kriptolojiyle korunmasi,
dedistirilemez ve takip edilebilir olmasi ve bu verinin
sansurstz dodrulugunusadlar’seklinde tanimlanarak
hukuk terminolojisine blockchaini de dahil ettigini
soylemek pek tabi mumkindure ABD disinda baska
devletler de vardir. Ornegin; 1990’larda internet
devrimine sahne olan Estonya bu kez de blockchain
ve akilli sozlesmeler alanini uzun zamandir takip
ediyor ve e-devlet alanindaki liderligini devam
ettiriyor” Goriuldugu gibi blockchain  teknolojisi
yavas yavas hukuk alaninda kendisini gostermekte ve
yeni mevzuatlari tetiklemeye baslamis vaziyettedir.

AKILLI SOZLESMELERDEN
KAYNAKLANABILECEK OLASI
SORUNLAR VE COZUM ONERISI

Akilli s6zlesmeler, yukarida da bahsedildigi Gzere
aracilar ortadan kaldiran, kodlanmis dijital veriler
araciligiyla yapilan sozlesmelerdir. Akilli sozlesmeleri
oncelikle hélihazirdaki mevzuatlardan 6098 sayili
Turk Borglar Kanunu kapsaminda bir ornekle
dederlendirerek mevcut duzenlemeler karsisinda
yasayabilecedi hukuki engellerden birine dedinmek
yerinde olacaktir.

Turk Borclar Kanunu’nun 12. maddesinin 1. fikrasina
gore  Sozlesmelerin - gecerliligi,  kanunda  aksi
ongordlmedikce hicbir sekle badgh dedildir” seklinde
duzenlenmistir. Fakat ayni maddenin 2. fikrasi ise
‘Kanunda sozlesmeler icin ongordlen  sekil,  kural
olarak gecerlilik seklidir. Ongorulen sekle uyulmaksizin
kurulan sozlesmeler hukim  dodurmaz” seklinde
duzenlenerek birinci fikraya bir istisna getirilmistir.
Daha acik bir ifadeyle, Turk hukuk sistemine gore
sozlesme hukukunda sekil serbestisi vardir. Taraflar
herhangi bir sekil sartina bagh olmaksizin  bir
sozlesme akdedebilirler. Fakat Turk Borglar Kanunu
bu sekil serbestisine bir sézlesme turU icin kanunda
ongorilen bir sekil sarti varsa istisna getirmistir.
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Bu bilgilerisiginda akilli sdzlesmeler dustnuldiginde
mevzuata aykirn  durumlar ortaya c¢ikmaktadir.
Yukarida tapunun devrine iliskin yapilan sozlesme
ornediirdelenecek olursa; Turk Medeni Kanunu’nun
706. maddesinin 1. fikrasina gore tasinmaz
mulkiyetinin ~ devrini  amaglayan  so6zlesmelerin
gecerli  olmasi, resmi sekilde  duzenlenmis
bulunmalarina badlidir. ~ Mulkiyeti devir borcu
doduran sozlesmelere resmiyeti hangi makamin
verecedi hususu ise 1931 sayili Ictihadi Birlestirme
Karari ile tapu sicil mudurleri veya memurlarinin
verecegi kararlastirilmistir® Uygulamada olan
mevzuat cergevesinde somut 6rnek baglaminda kisa
bir dederlendirme yapildiginda, tasinmaz mulkiyetini
devir borcu doguran sézlesmelerin gecerliligi tapuda
yapilmasi ile mumkunken akilli sozlesmelerin bu
konuda herhangi bir gecerliligi olmayacaktir. Elbette
akilli so6zlesmeler hayatimiza girdikge mevzuata
yonelik kapsamli dedisikliklerin yapilmasi zaruri bir
ihtiyac olacaktir,

Bir diger olasi sorun ise blockchain temelli akilli
sozlesmeler  dediskenlere  taban  tabana  zit
olarak nitelenmektedir. Oncelikle, sozlesmenin
taraflari zorunlu olarak bilinmemektedir ve bu
yUzden internet Uzerinden vapilan bir islemi
yapan bir bilgisayarin IP adresi de buyik ihtimalle
bilinmeyecektir. Ornedin, sanal 6ézel agn (VPN)
kullanilmasi akilli s6zlesme taraflarini veya bilgisayar
aglarini tespit etmeyi imkansiz hale getirebilecektir.
Dahasi, kredi karti ve malvarligi lokasyonu gibi
ddeme ayrintilart akilli sozlesmelerde bilinmeyebilir
cinku taraflar kripto para kullanmaya karar vermis.”
Bu sorunun da soyle asilabilecedi kanaatindeyiz;
blockchain teknolojisi bazi anonim olabilecedi gibi
anonimlikten arindirilmis bir altyapi olarak da servis
edilebilir. Dodal olarak anonimlikten ari bir altyapi
teknolojisi olarak servis edilmesi bazi islemler igin
mumkin hale getirilerek blockchain teknolojisi
6zUnden de bir sey kaybetmez. Dolayisiyla bu tarz bir
sorunda sozlesme taraflari tespit edilip sozlesmenin
feshine ya da sozlesmeden donmeye karar verilebilir.
Kaal ve Calcaterra’ya gore de bu durum mumkundur.
Ismi zikredilen vazarlar da akilli sézlesmelerin,
taraflarini otomatik olarak anonimlestiremeyecegini
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defines “blockchaintechnology”as “distributedledger
technology that uses a distributed, decentralized,
shared and replicated ledger, which may be public
or private, permissioned or permissionless, or driven
by tokenized crypto economics or tokenless.® There
are other states outside the US. For example; Estonia,
which witnessed the internet revolution in the 1990s,
has been following blockchain and smart contracts
for a long time and maintaining its leadership in the
field of electronic state.” As can be seen, blockchain
technology is gradually becoming visible in the field
of law and has started to effect new legislation.

POSSIBLE PROBLEMS ARISING FROM
SMART CONTRACTS AND SOLUTION
OFFERS

Smart contracts are contracts conclude through
coded-digital data that eliminate intermediaries as
mentioned above. It would be appropriate to touch
on one of the legal barriers it may face in the face of
existing requlations.by evaluating smart contracts in
the light of an example within the scope of the Turkish
Code of Obligations no 6098.

Article 12/1 of the Turkish Code of Obligations
states that The validity of a contract is not subject to
compliance with any particular form unless a particular
form is prescribed by law. However, paragraph 2 of
the same article states that “In the absence of any
provision to the contrary on the significance and effect
of formal requirernents prescribed by law, the contract
is valid only if such requirements are satished” It is an
exception to the first paragraph. More specifically,
according to the Turkish legal system, there is
freedom of form in contract law. The parties may
conclude a contract without any form requirerment.
However, the Turkish Code of Obligations exempts
this form of freedom if there is a form exceptionin the
law for a contract type.

In light of this information, when the smart contracts
are considered, there are situations that contradict
the legislation. If the example of the contract
concluded for the transfer of real estate is examined;
In accordance with paragraph 1 of Article 706 of the
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Turkish Civil Code, the validity of contracts aimed
at the transfer of real estate is subject to conclusion
of the contract in formal form. It is decided that by
Decision of Joint Chambers dated 1931 that the matter
of who will officialize the contracts relevant to the
transfer of real estate and according to this verdict,
the land registry office directors or officers may do it.®
When a brief evaluation is made within the context of
the applicable legislation within the framework of the
present legislation, the validity of the contracts that
result in the transfer of ownership of the real estate is
possible in the directorate of registry however those
contracts will not become any validity in form of smart
contract. Of course, as smart contracts come into our
lives, extensive legislative changes will be essential.

Another possible problem is that blockchain-
based smart contracts are diametrically opposed to
variables. First of all, the parties to the contract are
not necessarily known, and therefore the IP address
of a computer that performs a transaction over the
internet will probably not be known. For example, the
use of a virtual private network (VPN) may make it
impossible to determine smart contract parties or
computer networks. Furthermore, payment details
such as credit card and asset location may not be
known while concluding smart contracts because the
parties may have decided to use crypto currency.’
We believe that this problem can be overcome
as follows; in many circumstances, blockchain
technology can be anonymous or served as an no-
anonymized infrastructure. Naturally, it is possible to
serve as an anonymized infrastructure technology for
some operations and blockchain technology does
not lose its essence. Therefore, in such a problem, the
parties to the contract can be identified and decided
to annual the contract or to renege on the contract.
According to Kaal and Calcaterra, this is also possible.
The mentioned authors also state that smart contracts
cannot automatically anonymize their parties. Their
justification is based on the existence of a physical
element in smart contracts such as consumer
contracts. However, the issue of withdrawing from
anonymity mentioned by the authors who advocate
the relevant opinion varies according to the kind of
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ifade etmektedirler. GCerekcelerini ise tuketici
sozlesmesi gibi akilli sézlesmelerde de fiziksel
bir unsurun olmasina dayandirmaktadirlar. Fakat
ilgili goérust savunan vyazarlarin burada dedindigi
anonimlikten ¢ikma hususu sézlesmenin nitelidine
gore dedismektedir. Mesela ismi gecen vazarlar,
sanal dlemle ilgili bir hizmet s6zlesmesinin tamamen
anonim olabilecedi gorustundedirler.

Akilli - sozlesmelerin - getirebilecedi temel sorun
aslinda blockchain teknolojisinin getirdigi anonimlik
muessesesinden  kaynaklanmaktadir.  Ornedin,
devletlerin  akilli  sozlesmelerin  taraflarini tespit
edememesi ve taraflarin  aralarindaki islemleri
kontrol edememesi  sebebiyle  vergilendirme
problemi yasayacadi asikardir. Bu tarz problemlerin
onune gegilmesi anonimlik unsurunun etkisini akilli
sozlesmelericin azaltmaktir.

Kanaatimizce, akilli sézlesmelerde ‘insan’ unsurunu
tamamen ortadan kaldirmak mumkan  dedildir.
CUnkU bu makale boyunca verilen érnekler avukatin
cok fazla rolt olmadigi tirden basit drnek olup daha
karmasik ve yoruma muhtag sozlesme, uyusmazlik
yahut is ve islemlerde bu teknolojinin hedefledigi
amacin gergeklesmesi oldukga gliclesecektir. Yani,
daha karmasik, yoruma ihtiyac duyan sozlesmelerin
akilli sozlesme olarak akdedilmesi olduk¢a zordur.
Ancak vyapay zekanin cok daha ileri bir seviyeye
ulasmasi halinde (ki olduke¢a yakin gelecekte varlid
daha da hissedilecek) insan unsurunun ne olacagi
ciddi seviyelerde tartisma konusu yapilabilir. Yapay
zekd destegi ile daha karmasik sozlesmelerin
kodlanmasi pek tabii mimkin olabilir.

SONUC

Blockchain teknolojisi temelli akilli s6zlesmeler
hayatimizin  her alanini derinden etkileyecek
potansiyele sahip bir yeniliktir. Akilli s6zlesmelerin
hayatimiza daha fazla girmesi halinde yururliukteki
mevzuatlar ve bu mevzuatlar kapsamindaki temel
ilkeler elbette bir revizyona gidecektir. Belkide hukuk
dunyasinda yuzyillardir stren ilkeler dogrultusunda
bir devrim yasanacaktir. Gegis surecince dodal olarak
sorunlar olacak fakat kanaatimizce bu sorunlar
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gerek mevzuat dedisiklikleriyle gerek blockchain
teknolojisinin anonimlik unsurunun etki alaninin
daraltilmasi yoluyla ¢ozime baglanacaktir.
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the agreement. For example, the aforementioned
authors believe that a contract of service relevant
cyber world can be completely anonymous.

The basic problem arising from smart contracts is the
anonymity of blockchain technology. For example,
it is clear that states will have taxation problems
because of inability to determine the parties to smart
contracts and to control the transactions between
them. Preventing such problems is to reduce the
impact of anonymity for smart contracts.

Inouropinion,itisnot possibletocompletely eliminate
the ‘human’ factor in smart contracts. Because the
examples given throughout this article are simple
examples in which the lawyer does not have much
role, due to that, it will be more difficult to attain the
purpose of this technology in case of situation related
to the more complex and interpretation-dependent
contracts, disputes or deeds and transactions. That is,
itis very difficult to conclude more complex contracts
that require interpretation as smart contracts.
However, if artificial intelligence reaches a much
higher level (which will be felt in the near future), the
human factor will be subject at serious debate. On the
occasion of the help of artificial intelligence, it is, of
course, possible to encode more complex contracts.

CONCLUSION

Smart contracts based on blockchain technology is
an innovation that has the potential to deeply affect
every aspect of our lives. In conjunction with the
event that smart contracts come into our lives more,
the current legislation and the fundamental principles
within the scope of these regulations will, of course,
change. Perhaps, a revolution will take place in the
jurisprudental world in line with principles gone on
for ages. Naturally, there will be problems during
the transition process, however, in our opinion,
these problems will be resolved either by legislative
changes or by narrowing the scope of the anonymity
factor of blockchain technology.
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Anonim Sirketler 6102 sayili Turk Ticaret Kanunu
(TTK) ve Ticari Defterlere iliskin Teblig uyarinca
zorunlu olarak birtakim defterler kullanmak, bu
defterleri belirli bir stre boyunca saklamak, acilis,
kapanis ve bazi defterlerin de ara onayini yaptirmak
zorundadir.

|. DEFTER TUTULMASINA ILISKIN
DAYANAK MEVZUAT

6102 sayili Turk Ticaret Kanunu'nun 16. Maddesi
uyarinca tacir olarak tanimlanan ttzel kisiliklerden
biri olan anonim sirketler yine Turk Ticaret
Kanunu’nun Tacir Olmanin Hukamleri bashkl “Tacir,
her tdrld borcu icin iflasa tabidir; ayrica kanuna uygun
bir ticaret unvani secmek, ticari isletmesini ticaret
siciline tescil ettirmek ve bu Kanun hikdmleri uyarinca

gerekli ticari defterleri tutmakla da yukamladur”

seklinde duzenlenen 18. Maddesi uyarinca ticari
defter tutmakla yukamludur.

6102 sayili Tark Ticaret Kanunu'nun 39. Maddesi
uyarinca ise anonim sirketler tutmakla oldugu
defterlere vyapilan kayitlarin dayandigi belgelerde
anonim sirketin sicil numarasi, ticaret unvani,
isletmesinin merkezi ile internet sitesi olusturma
yukamlulugine tabi ise tescil edilen internet
sitesinin adresi de gosterilmesi, tim bu bilgilerin
ayni zamanda anonim sirketin internet sitesinde de
yayimlanmasi gerekmektedir.

Defter tutma yikumluligu ve tutulacak defterlere
iliskin esas hukam ise Turk Ticaret Kanunu'nun 64.
Maddesinde yer almaktadir. TTK'nin 64. Maddesine
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gore tacir olan anonim sirket ticari defterleri tutmak
ve defterlerinde, ticari islemleriyle ticari isletmesinin
iktisadi ve mali durumunu, borg ve alacak iliskilerini
ve her hesap donemi iginde elde edilen neticeleri,
bu Kanun'a gore acikga gorulebilir bir sekilde ortaya
koymak zorundadir. Yine TTK'nin 64. Maddesinde
tutulmasi  gereken defterler aciklanmis ve 65.
Maddede ise s6z konusu defterlerin Turkce dilinde
tutulmasi gerektigi kisaltmalar, rakamlar, harfler
ve semboller kullanildigi takdirde ise bunlarin
anlamlarinin agikga belirtilmesi  gerektigi, ticari
defterlere yazimlar ve diger gerekli kayitlar, eksiksiz,
dodru, zamaninda ve duzenli olarak yapilmasi, bir
yazim veya kayit, oénceki igerigi belirlenemeyecek
sekilde cizilemeyecedi ve dedistirilemeyeced;,
kayit sirasinda mi yoksa daha sonra mi vyapildigi
anlasilmayan degistirmelerin ise vyasak oldudu
belirtilmistir.

6102 sayili Turk Ticaret Kanunu’nun 64. Maddesine
dayanilarak ¢ikarilan Teblig genel olarak tacirler
tarafindan fiziki veya elektronik ortamda tutulacak
ticari defterlerin  nasil tutulacagini, defterlerin
kayit zamanini, onay yenileme ile acilis ve kapanis
onaylarinin sekli ve esaslarini belirlemektedir. Teblig,
Turk Ticaret Kanunu duzenlemelerinin  aksine
anonim sirket tarafindan tutulmasi gereken defterleri
detayl olarak tanimlamakta, hangi hususlariicermesi
gerektigini  agiklanmakta,  saklama  surelerini
belirlemekte, acilis-kapanis ve ara onaylarina iliskin
detaylar duzenlemektedir.
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COMMERCIAL BOOKS REQUIRED

TO BE KEPT AND TO HAVE THEIR
OPENING-CLOSING CERTIFICATIONS
IN JOINT STOCK COMPANIES

Joint stock companies are obliged to use certain
books in accordance with the Turkish Commercial
Code No. 6102 (“TCC") and the Communiqué on
Commercial Books, to keep these books for a certain
period of time and to have the opening, closing and
interim certifications of some books.

I. GROUND LEGISLATION ON
BOOKKEEPING

Joint stock companies, one of the legal entities
identified as merchants according to Article 16 of
the Turkish Commercial Code No. 6102 and also
to the article 18 titled of being a merchant in the
Turkish Commercial Code stating that “The trader is
subject to bankruptcy for all kinds of debts; it is also
obliged to choose a trade name in accordance with
the law, to register its commercial enterprise in the
trade registry and to keep the necessary commercial
books in accordance with the provisions of this Law.”,
are obliged to keep commercial books.

In accordance with Article 39 of the Turkish
Commercial Code No. 6102, in the documents on
which the records of the joint stock companies
are held, the registration number of the joint stock
company, trade name, and the address of the
registered website if the company is subject to the
obligation to create a web site shall be illustrated in
the documents which are ground for the records
registered to the books which joint stock companies
are obliged to keep. This information should also be
published on the website of the joint stock company.

The obligation to keep books and the main
provisions regarding the books to be kept are

regulatedin the Article 64 of the Turkish Commercial
Code. Pursuant to Article 64 of the TCC, a joint
stock company is obliged to keep the commercial
books and to clearly state the economic and
financial status of its commercial transactions and
the commercial enterprise, the relations between
debts and receivables and the results obtained in
each accounting period in accordance with this Law.
Also, the books that shall be kept are explained in
Article 64 of the Turkish Commercial Code and
pursuant to the Article 65, the books shall be kept in
Turkish language. If abbreviations, numbers, letters
and symbols are used, the meaning of these shall be
clearly stated, and the writings and other obligatory
records in commercial books shall be completed in
fulland accurate. It is stated that such record shall be
completed in a timely and reqular manner, a spelling
or recording cannot be crossed off and changed
in such a way that the previous content cannot be
determined, and it is forbidden to make changes
that are not understood that it has been done during
or after the recording.

The Communiqué issued on the basis of Article 64
of the Turkish Commercial Code No. 6102 generally
determines howthe commercial books to be kept by
the merchants in physical or electronic form shall be
kept, the time of registration of the books, the form
and principles of certifications renewal and opening
and closing certifications. The Communiqué, in
contrast to the Turkish Commercial Code, defines
the books to be kept by the joint stock company
in detail, explains what matters it shall contain,
determines the retention periods and regulates the
details of opening-closing and interim certifications.




II. TURK TICARET KANUNU VE TICARI
DEFTERLER TEBLIGI UYARINCA
ANONIM SIRKET TARAFINDAN
TUTULMASI GEREKEN ONEMLI
DEFTERLER

1. Pay defteri

TTK 64. ve Teblig 9. Maddesinde dizenlenen
pay defteri anonim sirketler acisindan en onemli
defterlerden birisidir. Zira pay devirlerinin tescile tabi
olmadigi anonim sirketlerde guncel pay sahiplidini
yansitmasi, genel kurullara katilim yetkisinin tespiti
gibi 6nemli konulara 1sik tutmaktadir. Pay defteri,
anonim sirketlerde pay sahiplerinin kaydedildigi ciltli
ve sayfalar muteselsil sira numaral defter olarak
tanimlanabilir.

Anonim  sirketlerde  pay defterine, senede
baglanmamis pay ve nama vyazili pay senedi
sahipleriyle, intifa hakki sahipleri kaydedilir. Pay
defterine yapilacak kayitlarin en az; pay sahibinin
adi soyadi veya unvani, pay sahibinin iletisim bilgileri,
varsa pay Uzerindeki intifa hakki sahiplerinin adi soyad
veya unvani ve intifa hakki sahibi olduklari paylar,
varsa intifa hakki sahiplerinin iletisim bilgileri, payin
nominal dederi, sahip olunan pay sayisi ve toplam
tutar, payin tertibi, payin edinme tarihi, deftere kayit
tarihi, payin senede badlanip badglanmadidr ve turd,
payin edinimi ve devrine iliskin gerekli aciklamalari
icermesi gerekmektedir. Anonim sirketlerde paylar
hamiline vyazili olarak da duzenlenebildigi igin
hamiline yazili pay senedi sahibi oldugunu ispat
edenler ile sadece pay defterinde kayith bulunan
kimseler pay sahibi ve intifa hakki sahibi olarak kabul
edilir. Anonim sirketlerde senede badlanmamis
hamiline vazili paylar senede badlanip, senetlerin
pay sahiplerine teslim edildikleri tarihten itibaren ise
10 gUn icerisinde defterde aciklanmak suretiyle pay
defterinden silinir.

Pay defterinde bir diger énemli husus ise her pay
sahibinin defterde ayri bir sayfada izlenmesidir. Payi/
pay senedini devralan yeni ortak veya pay sahibinin
ayri sayfalara islenmesi gerekmektedir.
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Anonim sirketlerde pay defterinin tutulmasi TTK 375.
Maddesi uyarinca yonetim kurulunun devredilemez
gorev ve yetkilendirir.

2. Yénetim Kurulu Karar Defteri

Anonim  sirketlerde  yonetim  organi  yonetim
kuruludurveyonetimkurulutarafindanalinankararlar
yonetim kurulu karar defterinde usuline uygun
olarak ver almalidir. Bu cercevede ydnetim kurulu
karar defteri, yonetim kurulunun, sirket yonetimi
ile ilgili olarak aldigi kararlarin yazilacagr ciltli ve
sayfa numaralari iceren defter olarak tanimlanabilir.
Yonetim kurulu karar defteri kayitlarinin en az;
yonetim kurulu tarafindan alinan karar tarihini,
kararin sayisini, yonetim kurulu toplantisinda hazir
bulunanlari, kararin icerigini ve vyonetim kurulu
Uyelerinin imzasini icermesi gerekmektedir.

Anonim sirketlerde yonetim kurulu karar defterinin
tutulmasi TTK 375. Maddesi uyarinca yonetim
kurulunun devredilemez gorev ve yetkilerindendir.

3. Genel Kurul Toplanti Ve Miizakere Defteri
Genel kurul toplanti ve muzakere defteri, anonim
sirketlerin pay sahiplerinden olusan genel kurulu
toplantilarinda gorustlen  hususlarin ve  alinan
kararlarin kaydedildigi ciltli ve sayfa numaralari
teselstl eden defter olarak tanimlanmaktadir.
Anonim sirket tarafindan alinan dnemli nitelikte ve
pay sahipleriniilgilendiren kararlarin alindigi toplanti
tutanaklarini icermesi nedeniyle buyik 6neme
sahiptir.

Genel kurul toplanti ve muzakere defteri, anonim
sirketin genelkurultoplantisiyapilirken genelkurulda
sorulan sorular, verilen cevaplar, sunulan dnergeler,
alinan kararlar islenerek duzenlenebilecedi gibi
hazirlanan toplanti tutanadinin deftere yapistiriimasi
seklinde detutulabilmektedir. Uygulamada genellikle
ikinci secenekteki gibi toplanti tutanadinin deftere
yapistirilmasi usull tercih edilmektedir.

Anonim sirketlerde genel kurul toplanti ve mizakere
defterinin  tutulmasi TTK 375. Maddesi uyarinca
yonetim  kurulunun  devredilemez  gérev  ve
yetkilerindendir.
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II. IMPORTANT BOOKS TO BE KEPT
BY THE JOINT STOCK COMPANY IN
ACCORDANCE WITH THE TURKISH
COMMERCIAL CODE AND THE
COMMUNIQUE ON COMMERCIAL
BOOKS

1. Share Ledger

Share ledger regulated in the Article 64 of the TCC
and Article 9 of the Communiqué is one of the most
important books for joint stock companies. The fact
that share transfers reflect current shareholding
in joint stock companies where share transfers are
not subject to registration sheds light on important
issues such as determination of the authority to
attend general meetings. A share ledger may be
defined as a bound and sequentially numbered
book in which the shareholders are registered in
joint stock companies.

In the joint stock companies, the shareholders who
hold the shares which have not been printed and the
registered share certificates and hold usufruct rights
are registered in the share ledger. The records to
be made to the share book shall include minimum
name, surname or title of the shareholder, contact
information of the shareholder, name, surname or title
of the usufruct right holders on the share and shares
they have right of usufruct, contact information of
usufruct right holders, the nominal value of the
share, number of shares owned and total amount,
composition of the share , the date of acquisition of
the share, the date of posting to the book, whether
the share is linked in the year and type, the necessary
information about the acquisition and transfer of the
share  Since the shares in joint stock companies can
be issued in bearer share certificates, only those
who prove that they have bearer share certificates
and those registered in the share book and usufruct
right owners are considered as shareholders. In
joint-stock companies when bearer shares that
have not printed are printed and delivered to the
shareholders, records in the share ledger are deleted
within 10 days following the delivery of the bearer
share certificates.

Another important issue in the share ledger is
to track each shareholder on a separate page in
the ledger. The new shareholder who takes over
the share/share certificate must be recorded on
separate pages.

Keeping the share book in joint stock companies is
one of the non-transferable duties and powers of
the board of directors in accordance with Article 375
of the TCC.

2. Board Resolution Book

In joint stock companies, the governing body is
the board of directors and the resolutions taken by
the board of directors must be duly registered in
the board of directors’ resolution book. Within this
framework, the board of directors’ resolution book
can be defined as a bound book containing page
numbers in which the board of directors' resolutions
on the management of the company will be written.
The board of directors’ resolution book shall
minimum include the date of the resolution taken by
the board of directors, the number of the resolution,
the attendants present at the board meeting, the
content of the resolution and the signatures of the
board members.

Keeping the board of directors' resolution book in
joint stock companies is one of the non-transferable
duties and powers of the board of directors in
accordance with Article 375 of the TCC.

3. General Assembly Meeting and Discussion
Book

The general assembly meeting and discussion
book is defined as the book with hardcover and
page numbers in which the issues discussed and
resolutions taken at the general assembly meetings
of the joint stock companies are recorded. It is of
great importance as it includes the minutes of the
meeting in which the resolutions taken concerning
the shareholders and the resolutions of important
nature.

The General Assembly meeting and discussion book
can be prepared by processing the questions asked
and the answers given at the general assembly,

COMMERCIAL BOOKS REQUIRED TO BE KEPT AND TO HAVE THEIR
OPENING-CLOSING CERTIFICATIONS IN JOINT STOCK COMPANIES
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4. Damga Vergisi Defteri

6102 sayili Turk Ticaret Kanunu ile Ticari Defterlere
iliskin Teblig icerisinde damga vergisi defteri ve
damga vergisi defteri tutulmasina iliskin herhangi bir
hikum bulunmamaktadir. Damga vergisi defterine
ve bu defterin tutulma zorunluluguna iliskin
hukumlere vergi mevzuatinda rastlamaktayiz.

Damga Vergisi Defteri, Vergi Uusul Kanunu’nun 220.
Maddesine gore tasdike tabi defterler arasinda yer
almamakla birlikte Vergi Usul Kanunu’nun mikerrer
257'nci maddesi, Maliye Bakanligrna, anilan Kanun’a
gore tutulmasi zorunlu defterlere ek olarak bir takim
defterlerin tutulmasini, tasdikini zorunlu kilma yetkisi
tanimistir.

Maliye  Bakanligi; kendisine verilen bu  yetki
kapsaminda yayinlamis oldugu 16, 32, 43 ve 44 Seri
No.lu Damga Vergisi Genel Teblidleri ile damga
vergisi mukellefiveti ile ilgili duzenlemeler yapmis ve
ilgili tebliglerde damga vergisi defterinin tutulmasini
anonim sirketler icin  bir zorunluluk olarak
belirlemistir.

Bu gercevede, her ne kadar TTK ve Teblig uyarinca
tutulmasi zorunlu olmayan damga vergisi defteri
anonim sirketler igin vergi mevzuatinin verdigi yetki
kapsaminda Maliye Bakanhg tarafindan zorunlu
tutuldugu igin tum anonim sirketler tarafindan
damga vergisi defteri tutulmali, anonim sirketin
damga vergisine tabi tum islemleri bu deftere
kaydedilmelidir.

. SAKLAMA ZORUNLULUGU

TTK'nin 82, Maddesi ile Teblig’in 10. Maddesi
uyarinca anonim sirketler tarafindan tutulan ticari
defterler ve bu defterlere yapilan kayitlarin dayandigi
belgelerin siniflandirilmis bir sekilde on yil boyunca
saklanma zorunlulugu bulunmaktadir. On yil olarak
belirlenen bu saklama suresi, ticari defterlere
son kaydin yapildidi veya muhasebe belgelerinin
olustugu takvim yilinin  bitisiyle baslamaktadir.
Anonim  sirketin  saklamakla yukimlt  oldudu
defterler; yangin, su baskiniveya yer sarsintisi gibi bir
afet veya hirsizlik sebebiyle ve kanuni saklama stresi
icinde zarar gorur ise, bu durumda anonim sirket
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tarafindan zararin 6grenildidi tarihten itibaren onbes
gun iginde ticari isletmesinin bulundugu ver asliye
ticaret mahkemesine basvurularak kendisine zayi
belgesi verilmesini istenmesi gerekmektedir.

IV. TICARI DEFTERLERIN ACILIS-
KAPANIS VE ARA ONAYLARI

TTK'nin 64. Maddesi ve Teblig’in 13. Maddesi anonim
sirketlere tutmakla zorunlugu oldugu ticari defterleri
yetkili merciilere belirli zamanlarda onaylatma
yUkumluluga getirmektedir.

Bu yukumlaluk uyarinca anonim sirketler tarafindan
fiziki ortamda tutulan pay defteri, yonetim kurulu
karar defteri ile genel kurul toplanti ve muzakere
defterinin  agilis onaylari  kurulus sirasinda  ve
kullaniimaya baslanmadan &nce, izleyen faaliyet
dénemlerindeki agilis  onaylari ise defterlerin
kullanilacadi faaliyet déneminin ilk ayindan énceki
ayin sonuna kadar yetkili makamlara yaptiriimak
zorundadir.

Anonim sirketler tarafindan pay defteri, yonetim
kurulu karar defteri ile genel kurul toplanti ve
muzakere defterinin acilis onaylari noter tarafindan
vapllmakta iken 15.02.2018 tarihli Resmi Gazete'de
yayinlanan 7099 sayili kanun ile bu yetki Ticaret Sicil
Mudurliklerine verilmistir. Artik anonim sirketlerin
kurulus esnasinda pay defteri, yonetim kurulu karar
defteriile genelkurul toplantive mizakere defterinin
acilis onaylari anonim sirketin kayith bulundugu
ticaret sicil mudarludgu tarafindan yapilmaktadir.

TTK ve Teblig, anonim sirketlere ticari defterlerin
acilis onayindan farkli olarak ara onay denilen bir
onay islemi daha yaptirma zorunlulugu getirmistir.
Anonim sirket tarafindan vyonetim kurulu karar
defteri, vyapraklari bulunmasi halinde yeni hesap
doneminin ilk ayr igerisinde onay yenilemek
suretiyle kullanilmaya devam edilebilir. Yonetim
kurulu karar defteri aksine pay defteriile genel kurul
toplanti ve muzakere defteri ise veterli yapraklari
bulunmak kaydiyla izleyen hesap dénemlerinde de
acihs onayi yaptirilmaksizin kullanilmaya devam
edilebilir.
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the proposals presented and the resolutions taken,
or by attaching the minutes of the meeting to the
book. In practice, it is generally preferred to attach
the meeting minutes to the book as in the second
option.

Keeping the general assembly meeting and
discussion book is one of the non-transferable duties
and powers of the board of directors in joint stock
companies in accordance with Article 375 of the TCC.

4. Stamp Tax Book

Thereis no provision in the Turkish Commercial Code
No. 6102 or in the Communiqué on Commercial
Books regarding the stamp tax book and keeping it.
The stamp tax book and the provisions regarding the
obligation to keep this book are regulated in the tax
legislation.

Although the Stamp Tax Book is not included in the
books subject to the Article 220 of the Tax Law, the
duplicate article 257 of the Tax Procedure Law is
required to certify the retention of certain books
in addition to the books to be kept in accordance
with the Law referred to the Ministry of Finance,
authorized to do so.

The Ministry of Finance; has issued the Stamp Tax
Ceneral Communiqués Serial 16, 32, 43 and 44 issued
by him within the scope of this authorization and
stipulated that the stamp tax book should be kept as
an obligation for joint stock companies.

In this framework, although the stamp tax book
which is not obligatory to be kept in accordance with
the Turkish Commercial Code and Communiqué, it
is kept obligatorily by the Ministry of Finance within
the scope of the authorization given by the tax
legislation, stamp tax book should be kept by all joint
stock companies and for all transactions of the joint
stock company that are subject to stamp tax and
they should be recorded in this book.

I1l. OBLIGATION TO KEEP

Pursuant to Article 82 of the TCC and Article 10 of
the Communiqué, commercial books held by joint
stock companies and the documents on which the
records made in these books are based are obliged
to be kept for a period of ten years. This retention
period, which is determined as ten years, starts with
the end of the calendar year in which the last record
is made in the commercial books or the accounting
documents are formed. The books that the joint
stock company is obliged to keep; if it is damaged
due to a disaster or theft such as fire, flood or ground
shake and within the legal retention period, then
the joint stock company should be asked to issue a
loss certificate within fifteen days from the date the
damage.

V. OPENING-CLOSING AND INTERIM
CERTIFICATIONS OF COMMERCIAL
BOOKS

Article 64 of the TCC and Article 13 of the
Communiqué obliges joint stock companies to
authorize the authorized books to be certified by
the competent authorities at certain times.

Pursuant to this obligation, the certifications of the
share book, Board of Directors resolution book and
general assembly meeting and discussion book
held by the joint stock companies in the physical
environment before and after the start of use; must
be given by the authorities.

While the certifications of the share book, board
resolution book and general assembly meeting
and discussion book by the joint stock companies
were given by the notary public, this authority is
given to the Trade Registry Directorates by the Law
No. 7099 published in the Official Cazette dated
15.02.2018. Now, during the establishment of joint
stock companies, share book, Board of Directors
resolution book and general assembly meeting and
discussion book opening certification is made by
the trade registry directorate where the joint stock
company is registered.

COMMERCIAL BOOKS REQUIRED TO BE KEPT AND TO HAVE THEIR
OPENING-CLOSING CERTIFICATIONS IN JOINT STOCK COMPANIES




15.02.2018 tarihli Resmi Cazete’de yayinlanan 7099
sayil kanun ile getirilen bir diger 6nemli dizenleme
ise, yonetim kurulu karar defterinin  defteri
kapanisinda noter veya ticaret sicili madarligu onayi
aranmavyacadidir.

V. SONUC

Anonim sirketler tarafindan gerek 6102 sayili Tark
Ticaret Kanunu ve Ticari Defterlere lliskin Teblig,
gerekse de vergi mevzuati uyarinca belirtilen ticari
defterler usuline uygun olarak tutulmahdir. ilgili
defterlerin fiziki olarak tutuluyor olmasinin vani
sira, icerikleri de mevzuatin belirttigi hususlara
uygun olmalidir. Ticari defterlerin agilis, kapanis ve
ara onayina dikkat edilmeli; yonetim kurulu karar
defterinin ara onayinin yaptirilmasi hususuna idari
yaptinmla karsilasmamak adina  ozellikle dikkat
edilmelidir. Son olarak s6z konusu ticari defterlerin,
ticari defterlere son kaydin yapildigi veya muhasebe
belgelerinin  olustugu takvim yilinin  bitiminden
itibaren en az 10 yil boyunca saklanmasi kuralina
riayet edilmelidir.
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The TCC and the Communiqué obliged the joint
stock companies to carry out another certification
process called interim certification, unlike the
opening certification of the commercial books. If the
reisenoughspaceinthe resolution book of the Board
of Directors, it can continue to be used by renewing
the certification within the first month of the new
accounting period. Unlike the resolution book of the
Board of Directors, the Share Register Book and the
Ceneral Assembly meeting and discussion book may
be used in the following accounting periods without
having the certification of the opening provided that
there are sufficient leaves.

Another important regulation introduced by Law
No. 7099 published in the Official Cazette dated
15.02.2018 is that the certification of the notary
public or the trade registry directorate shall not be
sought in the closing of the book of the Board of
Directors resolution book.

V. CONCLUSION

The commercial books specified in accordance
with the Turkish Commercial Code No. 6102, the
Communiqué on Commercial Books and the
tax legislation should be duly kept by joint stock
companies. In addition to the fact that the relevant
books are kept physically, their contents must
comply with the issues stipulated by the legislation.
Attention should be paid to the opening, closing and
interim certification of commercial books. Particular
attention should be paid to the issue of interim
certification of the resolution book of the Board of
Directors in order to avoid administrative sanctions.
Finally, the rule of keeping these trade books for
at least 10 years after the end of the calendar year
in which the trade books were last registered or
accounting documents should be observed must be
observed.

COMMERCIAL BOOKS REQUIRED TO BE KEPT AND TO HAVE THEIR
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Ulkemizde en cok tercih edilen ortaklik tirlerinden
biri olan anonim sirketlerde pay senetleri, 6102
sayili Tark Ticaret Kanunu’'nun (“TTK”) 484-501'inci
maddeleri arasinda duzenlenmistir. Pay kavrami;
birden fazla kisi arasinda bolunmus bir butinden,
bu kisilerin her birine disen bir bolim olarak ifade
edilebilecek olup anonim sirketlerin kurulusunda
esas sozlesmenin veya sermaye artiriminda artirilan
sermayenin ticaretsiciline tescil edilmesiyle meydana
gelmektedir. Bir baska ifade ile her pay, sirket esas
sermayesinin belirli sayida birim dedere bolunmas
olan bir pargasini ve diger paylardan ve sahibinden
bagimsiz olarak tum haklarin ve yukamlaltklerin
kaynagini ifade etmektedir.

Pay senetleri ise anonim sirketlerde pay sahipligini
ispat etmek ve paylar Uzerindeki hukuki islemleri
kolaylastirmak amaciyla paylari temsilen
cikartilmaktadir. Pay senetlerine iliskin bir kisim
esaslari pay senetlerinin tarleri, pay senetlerinin
sekli ve pay senetlerinin devri baslklari altinda
inceleyebiliriz.

I. PAY SENETLERININ TURLERI

TTK'nin 484. maddesi uyarinca anonim sirketlerde
pay senetleri, nama ve hamiline vyazili olarak
diuzenlenmektedir. TTK 486/1 maddede yer alan
dizenleme ile sirketin ve sermaye artiriminin
tescilinden 6nce cikarilan paylarin gecersiz oldugu
kabul edilmistir. Bedelleri tamamen o6denmemis
olan paylar icin hamiline vyazili pay senetleri
cikarilamayacak olup yine TTK 486/2 maddesi ile
sirket paylarinin hamiline yazili olmasi halinde pay
bedelinin tamaminin édenmesi tarihinden itibaren
U¢ ay iginde yonetim kurulunun pay senetlerini
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bastirip pay sahiplerine dagitimasi gerekmektedir.
Kanun koyucu isbu dizenleme ile esasinda yonetim
kurulunun pay senetlerini ¢cikarmamak suretiyle
ortaklara devir gucliguyaratmasinin oniine gecmeyi
hedeflemistir. Yonetim kurulunun hamiline vyazili
pay senetlerinin bastirilmasina iliskin karari tescil ve
ilan edilir, sirketin internet sitesi mevcut ise ayrica
internet sitesine konulur.

Hamiline yazili pay senetleri bakimindan yukarida
belirtmis oldugumuz pay senedi cikarilmasina
yonelik  bir dizenleme nama vazili senetler
bakimindan bulunmamaktadir. Ancak namavyazili pay
senetlerinin ¢cikartilmamis olmasi durumunda; kanun
koyucu, TTK 486/3 maddesi ile azinhdin istemde
bulunmasi halinde nama yazili pay senetlerinin
bastirilip tum nama vyazili pay senedi sahiplerine
dagitilmasi gerektidi  yonunde  duzenleme
getirmistir. Bu diuzenleme ile anonim sirketlerde
pay senedinin bastinlmamasi ve daditiimamasi
yoluyla baski yapilmasi, pay sahiplerinin bu sifatlarini
ispattan yoksun birakilmasi, devir olanaklarinin
siniflandiriimast gibi  hukuka aykiri  yontemlerin
onune gegilmistir.

Her ne kadar TTK 486/3 maddesinde “azinlk”
kavramindan anlasilmasi gereken oran belirtilmemis
olsa da kanunun muhtelif duzenlemelerinde
benimsenen “onda bir” oraniisbu madde bakimindan
da uygulama alani bulacadi distncesindeyiz. Ayrica
kanun koyucu isbu dizenleme ile azinlik tarafindan
nama vazili pay senetlerinin c¢ikartiimasi yoninde
istemde bulunulmasi halinde yonetim kurulunun
ne kadar zamanda pay sahiplerine, pay senetlerini
daditacagi yonunde acik bir duzenlemeye ver
vermemistir. Ancak kiyasen TKK 486/2 maddesinde
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SHARE CERTIFICATES

IN JOINT STOCK COMPANIES

Share certificates in joint stock companies, which
are one of the most preferred partnership types
in our country is regulated in Article 484 to Article
501 of the Turkish Commercial Code (“TCC")
numbered 6102. The concept of the share can be
expressed as a portion of each of these persons
from a whole divided among more than one person,
and it is formed by the registration of the articles
of association in the establishment of joint stock
companies or of the capital increased in the capital
increase in the trade registry. In other words, each
share represents a portion of the company's capital
which is divided into a certain number of unit
values and the source of all rights and obligations
independently from other shares and shareholders.

Share certificates are issued on behalf of the joint
stock companies in order to prove the shareholding
and facilitate the legal transactions on the shares.
Some principles regarding the share certificates
can be examined under the titles of types of share
certificates, the form of share certificates and the
transfer of share certificates.

. TYPES OF SHARE CERTIFICATES

Pursuant to Article 484 of the TCC, share certificates
are issued as registered and bearer shares in joint
stock companies. With the article 486/1 of the TCC,
the shares issued prior to the registration of the
company and capital increase are deemed to be
invalid. For shares that have not been paid in full,
bearer share certificates cannot be issued and if the
company’s shares are written in bearer pursuant to
the article 486/2 of the TCC, the board of directors
must print the share certificates and distribute
them to the shareholders within three months

from the date of payment. The legislator aims to
prevent the Board of Directors from creating share
transfer difficulties by not issuing share certificates.
The resolution of the Board of Directors regarding
the printing of bearer shares is registered and
announced. If the company's website is available, the
resolution also will be put on the website.

The legal regulation regarding the issuance of the
bearer shares mentioned above is not existed in
terms of registered shares. However, in case the
registered shares are not issued; by the TCC 486/3,
the legislator stipulates that if the minority demands,
the registered shares shall be printed and distributed
to all the shareholders who hold the registered
shares. With this requlation, unlawful methods such
as pressure through non-printing and distribution of
shares, depriving shareholders of these attributes,
limiting the transfer opportunities in joint stock
companies are prevented.

Although the ratio to be understood from the
concept of “minority” is not stated in Article 486/3
of the TCC, we believe that the “one-tenth” ratio
which is adopted in various regulations of the law
will be applicable for this article. In addition, the
legislator did not provide an expressed regulation
on when the board of directors will distribute the
share certificates to the shareholders if the minority
requests issuance of registered shares. However, we
believe that the three-month period specified in
Article 486/2 of the TCC will also be applicable if the
minority requests issuance of registered shares.

In joint stock companies, interim certificates may be
issued instead of issuance of bearer and registered
shares until issuance of bearer and registered shares




belirtilen Gg aylik stre strenin azinhgin nama yazili
hisse senetlerinin cikartilmasi yontnde istemde
bulunmasi halinde de uygulama alani bulacad
kanaatindeyiz.

Anonim sirketlerde hamiline vyazili pay senetleri
ile nama yazali pay senetleri yerine TTK 486/3
maddesinde vyer alan dizenleme ile pay senetleri
cikartilincaya ilmuhaber cikartilabilir. iImahaberler,
hamiline yazili pay senetleri igin ¢ikartilsa da nama
yazili pay senetleri icin ¢ikartilsa da sekil unsurlari
bakimindan nama yazili senetlere iliskin hukimlere
uygun olarak  duzenlenerek, pay defterine
kaydedilmelidir.

[I. PAY SENETLERININ SEKLI

Pay senetlerinin kiymetli evrak niteligine haiz olmasi
sebebiyle pay senetlerinin sekli kanunun koyucu
tarafindan ayrintili olarak duzenlenmistir. TTK'nin
Pay Senetlerinin Sekli baslkli 487/1 maddesinde
hem hamiline vazili pay senetleri hem de nama
yazili pay senetleri bakimindan gegerli olmak tzere
sekil unsurlar belirtilmistir. TTK'nin 487/1 maddesi
uyarinca pay senetlerinde; sirketin i) unvaninin, ii)
sermaye tutarinin, iii) kurulus tarihinin, iv) kurulus
tarihindeki sermaye tutarinin, v) c¢ikarilan pay
senedinin tertibinin ve tescili tarihinin, vi) senedin
tarinunveitibari degerinin ve vii) kag payiicerdiginin
belirtmesi son olarak ise sirket adina imza etmeye
yetkili olanlardan en az ikisi tarafindan senedin imza
edilmis olmasi gerekmektedir.

Nama vazili pay senetleri bakimindan ise TTK'nin
487/2 maddesi ile yukarida belirtmis oldugumuz
TTK'nin 487/1 maddesinde vyer alan sekil unsurlarina
ek olarak sahiplerinin i) adi ve soyadi veya ticaret
unvaninin, i) yerlesim vyerinin ve iii) pay senedi
bedelinin 6denmis olan miktarinin nama yazili hisse
senetlerinde yer almasi gerekmektedir.

[ll. PAY SENETLERININ DEVRI

Anonim sirketlerde pay senetlerinin devri TTK'nin
489. ve 490. maddelerinde dizenlenmistir. Anonim
sirketlerde pay senetlerinin nama veya hamiline yazili
olabilecegini belirtmistik ancak nama vazili hisse
senetleriile hamiline yazili hisse senetlerinin devrine
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dedinmeden 6nce hisse senedine veya ilmuhabere
baglanmamis ¢iplak payin devrine dedinmek vyararli
olacaktir.

Anonim sirketlerde, bedeli tamamen &denmis
ve senede badlanmamis olan paylarin, baska bir
ifadeyle ciplak paylarin devri 6098 sayili Turk Borglar
Kanunu (“TBK”) madde 183 ve devami maddelerinde
yer alan alacagin temliki ilke ve esaslarina tabi olarak
gerceklestirilmektedir. Alacagin temliki htkimlerine
gore devrin gegerli olarak yapilabilmesi igin yazili bir
alacagin temliki sozlesmesinin varligr gerekmektedir.

Ciplak paylarin bedelinin tamamen 6denmemis
olmasi durumunda ise alacagin temliki hikimlerine
ilave olarak borcun nakli hukdmlerinin = de
uygulanmasi  gerekmektedir.  Bu  durumda
payini devreden taraf ayni zamanda sirkete
karsi bor¢lu konumda olacagindan pay devrinin
gerceklesebilmesiicin alacakli sifatina haiz sirketinde

pay devrine muvafakat etmesi gerekmektedir.

Ciplak  payin  belirtmis  oldugumuz  sekilde
devredilmesi akabinde, devralanin anonim sirketin
pay defterine kaydedilmesi gereklidir. Pay defterine
devralanin  kaydedilmesi esas itibariyla devrin
gecerliligi igin bir kurucu sart olmamakla birlikte
pay sahipliginin sirkete karsi ileri surUlebilmesi
bakimindan 6nem arz etmektedir.

TTK'nin 489. maddesi uyarinca, hamiline yazili pay
senetlerinin devri, sirket ve Gctncdkisiler bakimindan
zilyetligin gegirilmesi ile hukum ifade etmektedir.
Dolayisiyla hamiline yazili paylarin devredilmesi icin
pay senetlerinin zilyetliginin devralana gegirilmesi
gerekmektedir. Anonim sirketin tum paylari hamiline
ise anonim sirketin pay defteri tutma zorunlulugu
bulunmamaktadir.

TTK'nin 490. maddesi uyarinca, kanunda veya esas
sozlesmede aksi  ongordlmedikge, nama  yazili
paylar, herhangi bir sinirlandirmaya bagh olmaksizin
devredilebilmekte olup devir, ciro edilmis nama yazili
pay senedinin zilyetliginin devralana gecirilmesiyle
vapllabilmektedir.  Nama vyazili hisse senetleri
bakimindan ayrica senedin ciro edilmesi zorunlulugu
ongortlmis olup cironun senedin Gzerine yazilmasi
ve ciro eden tarafindan imzalanmasi gerekmektedir.

ANONIM SIRKETLERDE PAY SENETLERI
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pursuant to the article 486/3 of the TCC. Interim
certificates shall be issued in the form of registered
shares accordingly even if they are issued instead of
bearer share certificates, and they shall be registered
to the company’s share ledger.

IILFORM OF SHARE CERTIFICATES

Since share certificates have the characteristics of
negotiableinstruments, the form of share certificates
is requlated in detail by the lawmaker. Article 487/1
of the TCC titled Form of Share Certificates states
the formal requirements for both bearer share
certificates and registered share certificates in order
for them to be valid. Pursuant to Article 487/1 of
the TCC; i) title of the company, ii) capital amount,
i) date of establishment, iv) capital amount at the
date of establishment, v) date and composition of
the issued shares, vi) type and nominal value of the
share, and vii) how many shares it represents shall be
stated in share certificates. Share certificates shall be
signed by at least two of those authorized to sign on
behalf of the Company.

With regard to registered share certificates, in
addition to the formal requirements in article 487/2
of the TCC and article 487/1 of the TCC mentioned
above, i) name and surname or commercial title
of the shareholders, ii) residing or headquarters
addresses and iii) share certificate amount that has
been paid shall be stated in registered shares.

H.TRANSFER OF SHARE
CERTIFICATES

Transfer of share certificates in joint stock companies
isregulatedin the Articles 489 and 490 of the TCC. In
joint stock companies, we have aforementioned that
the share certificates may be issued as registered or
bearer share certificates, however it will be more
useful to refer to the transfer of non-printed shares
before referring to the transfer of registered shares
and bearer shares certificates.

In joint stock companies, the transfer of shares,
which are fully paid and have not been printed, in
other words is carried out in accordance with the

SHARE CERTIFICATES IN JOINT STOCK COMPANIES

principles of the assignment of the receivables in
article 183 and the following articles of the Turkish
Code of Obligations numbered 6098 (“TCO”).
According to the provisions of the assignment of
the receivables, a written assignment agreement is
required for a valid transfer.

In the event that the value of the shares which are
have not been printed is not fully paid, the provisions
of the transfer of the debt should be applicable in
addition to the assignment of the receivables. In this
case, as the transferring shareholder will be indebted
tothe company at the same time the company which
is the creditor in this case must allow the transfer in
order for transfer to be completed.

Following the transfer of the naked share as stated,
the transferee must be registered in the share book
of the joint stock company. The registration of the
transferee in the share book is not an essential
condition for the validity of the transfer, but it is
important that the shareholder can be asserted
against the company.

Pursuant to Article 489 of the TCC, the transfer of
bearer share certificates is carried out through the
transfer of possession by the Company and third
parties. Therefore, in order to transfer the bearer
share certificates, the ownership of the share
certificates must be transferred to the transferee. If
all shares of a joint stock company are bearer shares,
that joint stock company is not obliged to keep a
share ledger.

Pursuant to Article 490 of the TCC, registered
shares may be transferred without any limitation
unless otherwise provided in the law or articles of
association, the transfer may be carried out through
transferring the possession of the registered
share certificate to the transferee. In terms of
registered share certificates, it is requlated that the
endorsement of the share certificate is mandatory
and the endorsement shall be written on the share
certificate and signed by the endorser. By the
endorsement, the old shareholder and the new
shareholder are identified. In order for the transfer
of registered shares to be effective against the




Ciroyoluyla eski pay sahibiyeni pay sahibi belirlenmis
olmaktadir. Nama vyazili hisse senetlerinin devrinin
sirkete karsi hukim ifade etmesi icin  mutlaka
pay defterine devralanin kaydinin da vyapilmasi
gerekmektedir.

Son olarak pay senetlerinin mevzuata uygun olarak
cikartilmis olmasinin pay devrinden dodabilecek
vergilendirme Uzerindeki etkisine de deginmek
yararl olacaktir. Anonim sirketin pay sahibi gergek
kisilerin; anonim sirketlerde sahip olduklari paylarini
elden ¢ikarmalari yoluyla sagladiklar kazanclar, 193
sayill Gelir Vergisi Kanunu’nun (“GVK”) mikerrer
80/1-4 maddesi uyarinca deder artisi kazanci olarak
kabul edilmis olup gelir vergisine tabi tutulmaktadir.
Ancak CVK'nin mukerer 80/1-1 maddesi ile ivazsiz
iktisap edilen pay senetlerinin elden cikarilmasi ile
bir bedel karsiligi edinilen pay senetlerinin iktisap
tarihinden itibaren 2 vil gecmesinden sonra elden
cikartilmasi sebebiyle saglanan kazanglarin gelir
vergisinin konusuna girmeyecedi dizenlenmistir.

Anonim sirketin pay sahibinin tuzel kisi olmasi
halinde ise, 5520 sayili Kurumlar Vergisi Kanunu’nun
5/1-e maddesiile en az iki tam yil sireyle aktiflerinde
yer alan istirak hisseleri ile ayni streyle sahip
olduklari  kurucu senetlerin = satisindan  dogan
kazanclarin %75'lik kismi kurumlar vergisinden istisna
tutulmaktadir.

TR
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Anonim sirketlerde pay senetlerinin ¢ikarilmasi; pay
sahipliginin ispati ve hukuki islemleri kolaylastirmasi
bakimindan o6nem arz etmektedir. Pay senetleri
hamiline veya nama vazili olabilir ve pay senetleri
cikarilana kadar ilmthaber cikarilabilir. ilmihaberler
sekil unsurlar bakimindan nama vyazili senetlere
iliskin - hukumlere tabidir. Hamiline vyazili  pay
senetlerinin  devri igin  zilyetligin  gegirilmesi
yeterliyken nama yazili pay senetlerinin devri ciro ve
zilyetligin gecirilmesi ile gergeklesmektedir. Nama
yazili hisse senetlerinde pay devrinin sirkete karsi
ileri surulebilesiicin ilgili devirisleminin pay defterine
islenmesi gerekmektedir. Ayrica pay senetlerinin
cikarilmis olmasi, pay devrinde bir kisim vergisel
avantajlari da beraberinde getirmektedir.

ANONIM SIRKETLERDE PAY SENETLERI
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company, the transferee shall also be registered into
the share ledger.

Lastly, it will be useful to mention the effects of
issuance of share certificates on taxes that may arise
from share transfer. Income gained through the
disposal of shares in joint stock companies by real
person shareholders of joint stock companies is
recognized as value increment gains in accordance
with the repeated article 80 / 1-4 of the Income Tax
Law No. 193 (ITL") and are subject to income tax.
However, it has been regulated that the income
gained due to the disposal of shares acquired non-
controversially beforehand, and the disposal of
the shares obtained controversially after two years
following the date of acquisition of shares will not
be subject to income tax in accordance with the
repeated Article 80 / 1-1 of the ITL.

In case shareholder of a joint stock company is a
legal person, 75% of the gains arising from the sale
of the participant shares which are in their assets
for at least two years and the shares which are in its
possession for the same period in Article 5/1-e of the
Corporate Tax Law no. 5520 is exempted.

SHARE CERTIFICATES IN JOINT STOCK COMPANIES

IV.CONCLUSION

The issuance of share certificates in joint stock
companies is important in terms of proof of
shareholding and facilitating legal transactions.
Share certificates may be as bearer or registered
share certificates, and interim certificates may be
issued untilthe bearer or registered share certificates
are printed. Interim certificates are subject to the
formal requirements of registered shares. While the
transfer of possession is sufficient for the transfer of
bearer share certificates, the transfer of registered
shares is carried out through endorsement and
transfer of possession. In order to claim the transfer
of registered share certificates against the company,
the transfer shall be registered to the share ledger.
Moreover, the issuance of share certificates brings a
number of tax advantages in share transfer.




1.6098 SAYILI TURK BORCLAR
KANUNUNDA DUZENLENEN OLUM
TAZMINAT]

Olim tazminati, 04.02.2011 tarih ve 27836 sayili Resmi
Gazete’de yayimlanarak yururlige giren 6098 Sayili
Turk Borclar Kanunu’nun “iscinin veya isverenin
olima” baslikli 440. maddesinde dizenlenmistir.
llgili maddede “hizmet sozlesmenin, iscinin olimuyle
kendiliginden sona erecedi; isverenin, isginin sag kalan
esine ve ergin olmayan cocuklarina, yoksa bakmakla
yUkumld oldugu Kisilere, 6lum gundnden baslayarak
bir aylik; hizmet iliskisi bes yildan uzun bir stre devam
etmisse, iki aylik Ucret tutarinda bir 6deme yapmakla
yukumlu  oldugu” acikga  duzenlenmistir.  Olum
tazminati hukm 818 Sayili Borglar Kanununda yer
almayan, 6098 Sayili Turk Borclar Kanunu ile hukuk
duzenimize girmis bir dizenlemedir.

Uygulamada olum tazminati ile 4857 Sayili is
Kanunu ve bu kanunun atifta bulunmasi sebebiyle
halen yururlikte bulunan 1475 Sayili Is Kanunu’nun
120. maddesi uyarinca duzenlenmis olan kidem
tazminatinin niteligi ve kapsami karistiriimaktadir.
Bu noktada 6098 Sayili Kanun'da dizenlenen 6lum
tazminatiile kidem tazminatinin uygulamaalanlarinin
tespiti hangi kanun kapsaminda ¢alismakta iken
olim sebebiyle hizmet iliskisi sona eren iscilerin
olum tazminati hukumlerinden yararlanabilecedini
ortaya koymamizi sadlayacaktir. Belirtmek gerekir
ki; 6098 Sayili Kanun'a tabi olarak calisan iscilerin
bu hukimden yararlanabilecedi alenen ortadadir.
Esas irdelenmesi gereken nokta olum tazminat
hukumlerinin; 4857 sayili Is Kanunu, 5953 sayili Basin-
Is Kanunu ve 854 sayili Deniz Is Kanunu'na gore
calisanlar hakkinda uygulanip uygulanmayacagidir.
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TURK BORCLAR KANUNU KAPSAMINDA
DUZENLENEN OLUM TAZMINATI VE IS
SOZLESMESININ ISCININ OLUMU SEBEBIYLE
SONA ERMESI HALINDE KIDEM TAZMINAT]
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Bildiginiz Gzere 6098 Sayili Kanun ile 4857 Sayili
Kanun, 5953 Sayili Kanun ve 854 sayili Kanun arasinda
genel kanun-ozel kanun iliskisi bulunmakta olup;
6098 Sayili Kanun genel kanun niteliginde iken adi
gecen dider kanunlar 6zel kanun niteligindedir.

6098 Sayili Kanun'un genel kanun nitelidinde
olmasi; isbu kanunda vyer alan duzenlemelerin
uygun dustugu olctde tum ozel hukuk iliskilerine
uygulanmasini'saglamaktadir. Bu badlamda ddretide
degisik gorusler mevcut olsa da genel olarak kabul
edilen gorUs; genel kanunun 6zel kanunda hikim
bulunmayan hallerde uygulanma olanadi bulunmasi
sebebiyle 4857 Sayili Kanun ve 854 sayili Kanun
kapsaminda c¢alisan iscilerin de olum tazminati
hukumlerinden yararlanabilecedi yonindedir. Ancak
bu noktada 5953 sayili Basin-is Kanun kapsaminda
calisan isciler bakimindan ayr bir dederlendirme
yapilmasi gerekmektedir. Anilan diger kanunlardan
farkli olarak 5953 sayili Basin-Is Kanunu’nun “6lim
tazminatl” baslikli 18. maddesinde ‘Gazetecinin
6lumu sebebiyle is akdinin sona ermesi halinde, esi ve
gocuklarina ve bunlar bulunmadigi takdirde gegimi
kendisine terettUp eden ailesi efradina muteveffanin
aylik dcretinin Uc mislinden az olmamak Uzere, kidem
hakki tutarinda  olim  tazminati verilir”  seklinde
duzenleme yer almaktadir. llgili madde metninde yer
verilen tazminatin agikga 6lim tazminati niteliginde
oldugu belirtildiginden genel kanun-6zel kanun
iliskisi g6z 6nune alindiginda 6zel kanun olan 5953
sayili Basin-Is Kanunu’nda olim tazminatina iliskin
duzenleme vyer aldigindan; bu kapsamda c¢alisan
isciler bakimindan 6098 Sayili Turk Bor¢lar Kanunu
440. Madde hikmunin uygulanamayacadi gorist
benimsenmektedir.
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THE DEATH COMPENSATION UNDER TURKISH
CODE OF OBLIGATIONS AND THE SEVERANCE
PAYMENT IN THE EVENT OF THE TERMINATION
OF THE LABOUR CONTRACT DUE TO THE

DEATH OF THE EMPLOYEE

. DEATH COMPENSATION WHICH IS
REGULATED IN TURKISH CODE OF
OBLIGATIONS NO. 6098

Death compensation is reqgulated in Article 440,
entitled "Death of the employee or employer” of
the Turkish Code of Obligations No. 6098 which is
published in the Official Cazette dated 04.02.2011 and
numbered 27836. In the relevant article it is stated that
‘that the employment contract shall be automatically
terminated with the death of the employee; that it is
clearly stated that the Employer is obliged to make a
payment in the amount of one month to the employee’s
surviving spouse and minor children, or other
dependents, starting from the day of death and the
payment is in the amount of two months if the service
relationship has continued for more than five years,” The
provision for death compensation was not regulated
on the Code of Obligations numbered 818 and it is a
new regulation entered into the legal order with the
Code of Obligations numbered 6098.

In practice, the nature and scope of death
compensation and the severance payment which is
issued in Labor Law No. 4857 and in accordance with
Article 120 of Labor Law No. 1475 which is still in force
in accordance with Labor Law No 4857 are confused
with each other. At this point, the determination of
the application fields of death compensation and
severance payment which is regulated in Law No. 6098
allows us to determine which employees can benefit
from the provisions of death compensation while the
service relationship is terminated while working under
which law. It should be noted that, it is explicit that
the employees who are subject to the Law No. 6098
can benefit from this provision. The main point to be
examined is whether the employees who subject to
the Labor Law No 4857, Press-Labor Law No. 5953 and

Maritime Labor Law No. 854 can benefit from the
death provisions or not. As you know, there is a general
law-private law relationship between Law No. 6098
and Law No. 4857, Law No.5953 and Law No. 854 and
while the Law No. 6098 is a general law, the other laws
mentioned above are accepted as private laws.

The fact that the Law No. 6098 is a general law ensures
that the regulations in this law apply to all private law
relations ' to the extent that it is appropriate. In this
context, although there are various opinions in the
doctrine, the generally accepted one is the employees
who works under the Law No. 4857 and the Law No.
854 may also benefit from the provisions of death
compensation since the provisions of the general
law can be applied where there is no provision in the
private law on that. However, at this point a different
evaluation should be made about the employees who
work under the Press Labor Law No. 5953. Unlike the
other laws mentioned above, in Article 18 of the Press-
Labor Law No. 5953 entitled “death compensation” it
is stated that ‘In the event that the employment contract
is terminated due to the death of the journalist, their
wife and children, and if they don't have any wife and/or
children, their family members who were providing their
living upon the deceased shall be given compensation
in the amount of right of severance, not less than three
times of the monthly salary of the deceased” Since it
is stated that the compensation mentioned in the
related article has the same manner with the death
compensation and considering the relation between
general law and private law, there is a regulation on
death compensation in the Press-Labor Law numbered
5953 which is a special law, it is accepted that for the
employees who works in this scope cannot benefit
from Article 440 in the Turkish Law of Obligations No.
6098.
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1. &liim Tazminatindan Yararlanma Sartlari
6098 Sayill Kanuna goére olum tazminatindan
yararlanabilmek icin aranan ilk kosul; iscinin 6lumu
sebebiyle is sozlesmesinin son bulmasidir. Bu
hususta is¢i hakkinda 6lim veya gaiplik karinesine
hiukmedilmesi de hukuken 6lum niteliginde sonug
dodurdugundan bu hallerde de o6lum tazminati
hukumlerinden yararlanilabilecektir,

Iscinin olam tazminati hakumlerinden
yararlanabilmesiicinissozlesmesinin niteligiitibariyle
belirli-belirsiz streli veya kismi streli olmasi 6nem
arz etmemektedir. Ayrica kanunda olim tazminat
hukumlerinden vyararlanilabilmesi icin  belirli  bir
kideme sahip olma sarti da 6ngortlmedidinden
deneme siresi kaydi iceren is sozlesmesi ile calisan
ve henlz sozlesmede kararlastirilan deneme suresi
dolmayan isciler de 6lum tazminati hukimlerinden

yararlanabilecektir.

2. Oliim Tazminati Hiikiimlerinden
Yararlanabilecek Hak Sahipleri
6098 Sayili Kanuna gore olum tazminatindan
yararlanabilecek  hak  sahipleri;  “iscinin = sag
kalan esi ve ergin olmayan cocuklar, bu kisiler
yoksa bakmakla yikimld oldugu  kisiler” olarak
belirlenmistir. Kanundaki sag kalan es ifadesinde,
4721 Sayill Medeni Kanun madde 185/1 hukmi
kapsaminda resmi ve gegerli bir evlilik bagi ile bagli
olan esten bahsedilmektedir. Bu nedenle iscinin
bosanmis oldudu esinin, evliligin mutlak butlan
ile yokluguna karar verildigi durumlardaki esin
ve nisanlisinin 6lim tazminatina hak kazanmasi
mumkin gértnmemektedir. Hukuk dizeninde yer
verilmeyen imam nikdhli es de bu hukumlerden
vararlanamayacaktir. Ancak odretide mevcut olan
diger gorise gore; olum tazminatinin amacinin
geride kalanlara yardim yapma dustncesi oldugu
savunularak; imam nikdhi ve benzeri sekillerde fiili
birliktelik icinde bulunanlara da olim tazminat
d6demesinin yapilmasi gerekmektedir.

Kanunda hak sahibi olarak belirtilen diger bir grup
da ergin olmayan cocuklardir. Erginlik yasi 4721
Sayill Medeni Kanun’da belirlenmis olup; 18 yasini
doldurmus ¢ocuklar ergin olarak kabul edilmektedir.
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Bunun disinda 4721 Sayil Medeni Kanun kapsaminda
18 vyasini doldurmamis olsa da evlenme ile ergin
kilinabilmektedir. Bu nedenle 18 yasini doldurmus
olmasi sebebiyle ya da 18 yasini doldurmamis olsa da
evlenme ile ergin olan kisilerin 6lum tazminatindan
yararlanamayacagl  kabul  edilmektedir.  Yine
4721 Sayili Kanun'un 500. maddesi geregdi ergin
olmayan evlatlik ¢ocuklar da olum tazminatindan
yararlanabilmektedir.

Olen isginin esi veya ergin olmayan ¢ocugu
bulunmamasi durumunda ise; 6lim  tazminati
bakmakla yukumli oldugu kisilere odenecektir.
6098 Sayili Kanun’da bakmakla yikimld olunan
kisiler net olarak belirtiimediginden; 6gretide kabul
edilen goris bakmakla yukumld olunan kisilerin,
4721 Sayili Kanun'un 364. maddesinin “herkes, yardim
etmedidi takdirde yoksulluga dusecek olan Ustsoyu ve
altsoyu ile kardeslerine nafaka vermekle yikamlidir”
hukmuanden hareketle tespit edilmesi yonindedir.

Birden fazla hak sahibinin bulunmasi durumunda
(6rnedin; hem es hem de ergin olmayan ¢ocudun
bulunmasi) olum tazminatinin nasil paylasilacagi
konusunda da 6098 Sayill Kanun'da acik bir
duzenleme bulunmamaktadir. Odretide bir goris;
6098 Sayili Kanun'da hukim bulunmamasi sebebiyle
4721 Sayili Kanundaki miras paylarinin  dikkate
alinmasi gerektigini kabul ederken bir diger goruse
gore Olum tazminati taraflar arasinda esit sekilde
paylastirilmalidir.

3. Oliim Tazminatinin Miktar

Olum tazminatina hak kazanma hususunda iscinin
kidemi belirleyici olmamakla birlikte; hak sahiplerine
ddenecek tazminati miktari iscinin kidemine gore
belirlenmektedir. 6098 Sayili Kanun hikma bu
konuda aciktir. Anilan kanunun 440. maddesinde;
“6ldm  tazminatinin - miktarinin, hizmet liskisi bes
yildan az strmusse bir aylik, hizmet iliskisi bes yildan
uzun surmusse ki ayhk Ucret tutarinda” olacadi
tereddte yer birakmayacak sekilde dizenlenmistir.
S6z konusu duzenleme nisbi emredici nitelikte
oldugundan maddede belirtilen tutarlarin altinda
anlasma yapilamasa da; 6denecek 6lum tazminat
tutari yapilan soézlesme ile artirilabilecektir.
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1. Terms of Benefiting from the Death
Compensation

Pursuant to the Law No. 6098, the first condition
required to benefit from death compensation is the
termination of the employment contract due to the
death of the employee. In this case, there court verdict
on the presumption of death or absence about the
employee shall also have the same effect legally with
death, also in such cases, the provisions of death
compensation may be applied.

In order that the employee to benefit from the death
compensations provisions, it is important that the
contract of employment is fixed term, permanent or
part-time. In addition, the employees who work with
the employment contract having a trial period in, but
whose trial period is not over yet shall be also entitled
to benefit from the death compensation provisions,
since it’s not stipulated any certain seniority in order to
benefit from the death compensation provisions in
any law.

2. Beneficiaries Who Can Benefit From Death
Compensation Provisions

According to the Law No. 6098, the beneficiaries
who can benefit from the death compensation is
determined by law as ‘surviving spouse and minor of
the employee, and if they don't have any wife and/or
minor, the people whom the employee is obliged to look
after” Pursuant to the law, the surviving spouse means
a spouse who is bound by an official and valid marriage
bond within the scope of Article 185/1 of the Civil Code
No. 4721. Therefore, the spouse who is divorced by the
employee or the spouse if there is an absolute nullity
of the marriage and the fiancée shall not be entitled to
benefit the death compensation. The spouse of a part
of the ‘imam’ marriage of which is not accepted in the
Turkish legal order shall also not benefit from these
provisions. However, according to the other view in the
doctrine, forthose people who arein animam marriage
and similar forms of relationships should be paid the
death compensation considering that the purpose of
death compensation is to help the survivors.

Another group which is stated as the beneficiaries in
the law is the minor. The age of majority is determined
in the Turkish Civil Code No. 4721 and the children over

the age of 18 are considered adults. Apart from this,
under the Civil Code no. 4721 it is possible to be an
adult via a marriage even they have not turned 18. For
this reason, it is accepted that persons who are adult
via a marriage even though they have not turned 18
or persons who have turned 18 cannot benefit from
death compensation. In addition, under the Article SO0
of Law No. 4721, an adoptee can also benefit from the
death compensation.

Inthe event that the deceased employee does not have
a spouse or a minor, the death compensation shall be
paid to the persons of whom the employee is obliged
to look after (beneficiaries) of the employee. Since the
beneficiaries are not clearly stated in the Law No. 6098,
it is accepted in the doctrine that the beneficiaries can
be determined by the provision of Article 364 of the
Law No. 4721, "Everyone is obliged to give alimony to
their brothers and sisters and people in the lineal kinship
of whom will be driven into poverty if they do not help.”

There is also not an explicit requlation in the Law No.
6098 on the sharing of death compensation in the
event that there are more than one beneficiary (for
example, the presence of both spouse and minor). An
opinion in the doctrine states that since there is no
provision in the Law No. 6098, the inheritance shares
in Law No. 4721 should be taken into consideration,
while another opinion states that death compensation
should be equally shared between the parties.

3. The Amount of the Death Compensation
Although the seniority of the employee is not
indicative in order to be entitled to ask for the death
compensation, the amount of the compensation to
be paid to the beneficiaries is determined according
to the seniority of the employee. Turkish Law of
Obligations No.6098 has explicit regulation on this
issue. In Article 440 of this Law, ‘The amount for
death compensation is one month's salary if the service
relationship lasts less than five years and two months'
salary if the service relationship lasts more than five
years” Since this regulation is of a relative mandatory,
it cannot be agreed below the amounts stated in the
article, however, the amount of death compensation to
be paid can be increased with an agreement.
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Olim tazminati hesabinda iscinin son aylk ciplak
brat Gcreti esas alinacaktir. Tazminat tutarinin
belirlenmesinde miktara iliskin olarak kanunda acik
hukum bulundugundan 6lum olayindaki kusur veya
zarar orani/miktari dikkate alinmamaktadir.

1. 1S SOZLESMESININ ISCININ OLUMU
SEBEBIYLE SONA ERMESI HALINDE
KIDEM TAZMINATI

4857 Sayili Is Kanunu’nun atifta bulunmasi sebebiyle
halen yururlikte bulunan 1475 Sayili is Kanunu’nun
120. maddesinde “is¢inin 6limi halinde kidem
tazminatina hak kazanacagi” acik¢a hikum altina
alinmistir. Bu hususta isyerinde bir yil veya daha fazla
kideme sahip olaniscinin 6lumu halinde is sozlesmesi
kendiliginden sonra erdiginden kidem tazminatinin
“kanuni mirasgilarina” 6denmesi gerekecektir.

Konuyla ilgili olarak tartisma yaratan durum isginin
kusurlu hareketi neticesinde 6lumine sebep olan
davranisinin isveren acisindan hakli nedenlerle
ve derhal fesih sebebi teskil etmesi durumunda
kidem tazminati 6denip 6denmeyecedi hususudur.
Odretide kabul edilen gorus; isginin kendi kusurlu
davranisi ile 6lumine sebebiyet vermesinin kidem
tazminatina hak kazanma bakimindan etkili olmadidi
yonindedir. Bu hususta ikili bir ayrim yapmak
gerekmektedir. Isginin kusurlu davranisi sebebiyle
olumiu  hemen gerceklesmemis vaziyette iken;
isveren tarafindan 4857 Sayili Kanun’un 25/11. maddesi
uyarinca hakli nedenlerle ve bildirimsiz fesih hakki
kullanilmasindan sonra is¢inin 6lumU gergeklestiyse
is sozlesmesi 6lim nedeniyle sona ermedidinden
isci kidem tazminatina hak kazanamayacaktir. Ancak
iscinin kusurlu davranisi sebebiyle isveren acisindan
hakli nedenle ve bildirimsiz fesih hakki mevcut olsa
da;hentzisverentarafindan fesih hakki kullaniimadan
isginin 6lumu gergeklesmis ise is sozlesmesi Olum
sebebiyle sona erecedinden; is¢i lehine yorum ilkesi
kapsaminda isci kidem tazminatina hak kazanacaktir.
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. OLUM TAZMINATI ILE KIDEM
TAZMINATI ILISKISI

Odretide genel olarak kabul edilen gorus; 6lum
tazminatl ve kidem tazminatinin mahiyeti geredi
farkl tazminat tdrleri oldugu yonundedir. Bu hususta
iki tazminat tlru bircok farkhlik barindirmaktadir;
kidem tazminati iscinin emedinin karsiligi olarak,
calisma suresine orantili sekilde dogrudan isgiye
ddenen bir tazminat iken; olum tazminati iscinin
olumu sebebiyle temel olarak desteginden yoksun
kalanlara 6denmektedir. Kidem tazminati icin en az
1 yillik kideme sahip olma sarti getirilmisken; olim
tazminatindan vyararlanmak i¢in benzer sekilde
asgari bir kidem sarti 6ngorilmemistir. Kidem
tazminatl iscinin olumU halinde vyasal mirascilarina
ddenirken; olum tazminati iscinin esi ve ergin
olmayan cocuklarina, bu kisiler yok ise bakmakla
yukimld oldugu kisilere 6denmektedir. Bunlarin
disinda kidem tazminatinin miktarinin tespitinde
her vyl guncellenmek kosuluyla tavan miktar
belirflenmisken; 6lum tazminatinda herhangi bir
tavan belirlenmemistir,

V. SONUC

Netice itibariyle; 4857 Sayili Is Kanunu kapsaminda
iscininolumuhalindeissozlesmesikendiligindensona
erdiginden kidem tazminatinin vyasal mirasgilarina
odenmesi gerekliligi sabit olmakla birlikte; 6098
Sayili Bor¢lar Kanunu ile hukuk duzenimize giren
6lum tazminatr hukumlerinin 4857 Sayili Is Kanunu ve
854 sayili Deniz Is Kanunu kapsaminda calisan isciler
bakimindan da uygulanmasi gerektigi yoninde
mueyyideye uygun davranilarak 6lim  tazminat
6demesinin de yapilmasi gerekmektedir.

14721 Sayili Tark Medeni Kanunu’nun besinci maddesi hikmi
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Death compensation shall be based on the employee's
gross monthly gross wage. The amount of defect or
loss in the death event is not taken into consideration
in determining the amount of compensation as there
is an explicit provision in the law regarding the amount.

IL.SEVERANCE PAYMENT IN THE
EVENT OF THE TERMINATION OF THE
EMPLOYMENT CONTRACT DUE TO THE
DEATH OF THE EMPLOYEE

Article 120 of the Labor Law No. 1475, which is still
in force as a reference to the Labor Law No. 4857,
clearly states that “the employee will be entitled to
severance payment in case of death.”. In this case, in
the event of the death of the employee who has one
year or more seniority in the workplace, the severance
payment will have to be paid to the “legal heirs”
since the employment contract has been terminated
automatically.

The controversial issue is whether the severance
payment will be paid if the behaviour of the employee
causing their death as a result of the defective act
constitutes a justification for the employer to rightful
termination and for immediate reasons. The opinion
that is generally accepted in the doctrine that the
fact that the employee's own misconduct caused his
death won't be effective in terms of the entitlement
to severance pay. It is necessary to make a bilateral
distinction.

While the death of the employee is not immediately
realized due to the defective behaviour and the death
of the employee has occurred after the exercise of the
right to terminate without notice and for justifiable
reasons under the Article 25 / Il Law No. 4857 by the
employer, the employee shall not be entitled to
severance pay, because the employment contract has
not ended due to death. However, evenifthereis a right
of termination for the employer due to the defective
behaviour of the employee for the right reason and
the death of the employee has already occurred
without the right of termination by the employer, the
employment contract will end due to death and the
employee shall be entitled to severance pay under the
principle of interpretation in favour of the employee.

II.LRELATIONSHIP BETWEEN DEATH
COMPENSATION AND SEVERANCE
PAYMENT

Generally accepted view in the doctrine, according
to the nature of the death compensation and
severance payment, these are two different types of
compensation. These two types of compensation
differ in this regard in many ways; while severance pay
is @ compensation paid directly to the employee in
proportion to the period of work in return for the labor
of the employee; death compensation is paid mainly
to those deprived of the support of the employee due
to the death of them. While there is a provision that
at least one vear of seniority is required for severance
payment, any minimum severance requirement is
not stipulated in order to benefit from the death
compensation. Severance payment is paid to the legal
heirs in the event of the death of the employee; death
compensation is paid to the spouse and minor of the
employee and to their dependents if such persons
do not exist. In addition, while the top amount for
the severance payment is being determined that it
is updated every year in determining the amount of
severance payment, there is no top amount for the
death compensation.

IV.CONCLUSION

Since the employment contract is automatically
terminated due to the death of the employee underthe
Labor Law No. 4857, the requirement to pay severance
payment to employee’s legal heirs is explicit. It is also
required to pay the death compensation in accordance
with the sanction that the provisions of the Law of
Obligations No. 6098 and the provisions of death
compensation entered into our legal order should also
be applied for the employees working within the scope
of the Labor Law No. 4857 and the Maritime-Labor Law
No. 854.

1Article 5 of the Turkish Civil Code No. 4721
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Anayasa’nin “Toplu Is Sozlesmesi ve Toplu Sozlesme
Hakk1” baslkli 53. maddesinde; “Isciler ve isverenler,
karsilikli - olarak ekonomik ve sosyal durumlarini
ve calisma sartlarini duzenlemek amaciyla toplu is
sozlesmesiyapma hakkina sahiptirler” seklinde hukim
kurulmak suretiyle calisanlarin toplu is s6zlesmesi
yapma hakki glvence altina alinmistir. 6356 Savyili
Sendikalar ve Toplu Is Sozlesmesi Kanunu'nun
2/h maddesi uyarinca toplu is sozlesmesi; s
sozlesmesinin yapilmasi, iceridi ve sona ermesine
iliskin hususlari duzenlemek Uzere isci sendikasi ile
isveren sendikasi veya sendika Uyesi olmayan isveren
arasinda yapilan sozlesme” olarak tanimlanmaktadir.

TOPLU IS SOZLESMESI YAPMA YETKISI

6356 Sayili Is Kanunu'nun 41. maddesi uyarincs;
isci sendikasi, kurulu bulundudu iskolunda ¢alisan
iscilerinen az “ylUzde birinin” Uyesi bulunmasi sartiyla;
toplu is sozlesmesinin kapsamina girecek isyerinde
basvuru tarihinde ¢alisan iscilerin yaridan fazlasinin,
isletmede ise yuzde kirkinin kendi Uyesi bulunmasi
halinde bu isyeriveya isletme icin toplu is sozlesmesi
yapmaya yetkilidir.

Yine 41. madde uyarinca; isletme toplu is sozlesmeleri
icin yuzde kirk codunlugun hesabinda isyerleri bir
butin olarak degerlendirmelidir. Isletmede birden
cok sendikanin vyizde kirk veya fazla Uyesinin
olmasi halinde basvuru tarihinde en c¢ok Uyeye
sahip sendikanin toplu is sozlesmesi yapmaya
yetkili oldugu kabul edilecektir. Bir iskolunda ¢alisan
iscilerin ylzde birinin tespitinde ise Bakanlkca her
yil ocak ve temmuz aylarinda yayimlanan istatistikler
esas alinir. Yayimindan itibaren 15 gun icinde Ankara
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Is Mahkemeleri'ne itiraz basvurusu vyapilmayan
istatistikler kesinlesir.

YETKI TESPITI BASVURUSUNUN
YAPILMASI, YETKI TESPITINE ITIRAZ
HAKKI VE YETKI BELGESI

Toplu is sozlesmesi yapmak isteyen is¢i sendikasi
6356 Sayili Kanun'un 42. maddesi uyarinca Bakanliga
basvurarak yetkili oldugunun tespitini ister. Isveren
sendikasi veya sendika Uyesi olmayan isveren de
Bakanliga basvurarak yetkili isci sendikasinin tespitini
isteyebilir. Basvuru tarihi itibariyle isci sendikasinin
yetkili oldugunun tespit edilmesi halinde Bakanlik, 6
is guinu icinde; o is kolunda kurulu isgi sendikalari ile
taraf olacak isveren sendikasina ya da sendika Gyesi
olmayan isverene isyeri veya isletmedeki Gye sayisini
bildirir (md 42/2).

Yetki tespit vyazisini teblig alan ilgililer; teblig
tarihinden itibaren 6 is gUnU icinde, yetki tespitinin
yerinde olmadigina iliskin dilekcesini isyerinin bagli
bulundugu Calisma ve Is Kurumu Il Madarligi’ne
(Bundan sonra “gorevli makam” olarak anilacaktir)
kayit ettirdikten sonra Is Mahkemelerine itiraz
edebilir (md 43). Cogunluk tespitine itiraz edilmesiyle
yetki islemleri duracak ve vetki tespitine iliskin
yargilama streci baslayacaktir.

Sendikanin yetkitespit yazisina iliskin 6 is giint iginde
itiraz edilmemesi veya yapilan itirazin reddedildigine
iliskin mahkeme kararinin kesinlesmesi sonucunda
sendikanin yetkisi kesinlesmis olacadindan ilgili
sendikaya Bakanlik¢a yetki belgesi verilir (md 44).
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COLLECTIVE LABOUR
AGREEMENT PROCESS

The right to conclude collective labour agreement
is guaranteed by the provision of article 53 of the
Constitution which is entitled “Rights of collective
labour agreement and collective agreement” and
as below “Workers and employers have the right to
conclude collective labour agreements in order to
requlate reciprocally their economic and social position
and conditions of work.” Pursuant to the Article 2/h
of Act No. 6356 on Trade Unions and Collective
Labour Agreements, collective labour agreement is
defined as “Collective labour agreement refers to the
agreement concluded between a workers'trade union
and an employers’ trade union, or an employer who is
not a member of any union, in order to requlate the
matters with regard to the conclusion, content and
termination of the employment contracts.”

COMPETENCE TO CONCLUDE
COLLECTIVE LABOUR AGREEMENT

Pursuant to the Article 41 of Act numbered 6356,
the workers’ trade union representing at least three
percent of the workers engaged in a given branch of
activity and more than half of the workers employed
in the workplace and forty percent of the workers
in the enterprise to be covered by the collective
labour agreement shall be authorized to conclude a
collective labour agreement covering the workplace
or enterprise in question.

Again, pursuant to the Article 41; the workplaces shall
be considered as a whole in the calculation of the
forty percent majority. If several trade unions have
members of forty percent or more in the enterprise,
the trade union having the largest number of
members shall be authorized to conclude a collective

labour agreement. The statistics published by the
Ministry of Labour and Social Security in January
and July of each year shall be the instrument used in
calculating three percent of the workers engaged in
a given branch of activity. The statistics against which
no appeal is made to the Ankara Court of Labour
within 15 days of the publication date shall be final.

APPLICATION FOR DETERMINING
COMPETENCE, OBJECTION TO THE
DETERMINATION OF COMPETENCE
AND CERTIFICATION OF COMPETENCE

Pursuant to the Article 42 of Act numbered 6356, a
workers’ trade union that considers itself competent
to conclude a collective labour agreement shall make
an application to the Ministry, requesting the Ministry
todeterminethatitis competent. An employers’ trade
union or an employer not belonging to any union
may make an application to the Ministry, requesting
the Ministry to determine the competent workers’
trade union. Upon determining that the workers’
trade union is competent according to its records, the
Ministry shall communicate the application, within six
working days, together with the number of workers
employed and the number of union members in
the workplace or enterprise concerned, to other
workers’ trade unions constituted in the same branch
of activity and to the employers’ trade union or the
employers not belonging to such unions who shall be
a party to the agreement (Art. 42/2).

Relevant person who receives the notification for
determining competence may object to the Labour
Courts within six working days after the receipt of
such communication, following the register of the
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TOPLU GORUSME CAGRISI YAPILMASI

Yetkiyi alan taraf, 6356 Sayili Kanun md 46'ya gore;
yetki belgesini aldigi tarihten itibaren 15 gun iginde
karsi tarafi toplu gorUsmelere cadirmak ve cadri
tarihini de gorevli makama bildirmek zorundadir. Bu
stre iginde ¢agrinin yapilmamasi halinde sendikanin
yetkisinin disecedi, Kanun’da agikga dizenlenmistir.

Cagriyi vapan taraf; cagn bildiriminde toplu is
sozlesmesine iliskin  tekliflerini  de  bildirmekle
yukamludar. Taraflarin toplu  goérisme  sirasinda
tekliflerinde dedisiklik yapma hakki sakli ise de
tekliflerin ¢agriya hic eklenmemesi ya da kismen
eklenmesi halinde vyapilan ¢adr mevzuata uygun
olmayacak ve bu durum, sendikanin yetkisinin
dusmesine neden olacaktir.

Cagrinin karsi tarafa teblig edildigi tarihten itibaren
altris gunu iginde toplu gorismenin yer, gin ve saati
taraflarca kararlastirilir ve bu durum, yazi ile gorevli
makama bildirir. GUn ve saat bakimindan anlasmaya
varilamamasi durumunda gorevli makamca toplu
gorisme gunu belirlenerek derhal taraflara bildirilir.
Isci sendikasi, cadri tarihinden itibaren 30 gUn iginde
yapilacak olan ilk toplantiya gelmez veya yine 30 gin
icinde toplu gorismelere baslanamazsa sendikanin
yetkisi diser (md 47).

TOPLU GORUSMELERIN YAPILMASI

Taraflarin  anlastiklari ya da gorevli makamca
belirlenen gqun ve saatte toplu is sozlesmesi
gortsmeleri baslar. Toplu gorismenin suresi, ilk
toplanti tarihinden itibaren 60 guindur (md 47). Toplu
gortsmenin usuld hakkinda mevzuatta emredici
nitelikte agik bir dizenleme yapilmamakla birlikte
uygulamada, her bir toplantida tutanak tutularak
ilgililerce imzalanmaktadir.

TOPLU GORUSMELERIN SONUCU

Toplu Goriismelerde Anlasma Saglanmasi

6356 Sayili Kanun'un 48. maddesi uyarinca; toplu
gorismenin  sonunda  bir anlasmaya varilmasi
halinde dort nisha olarak dizenlenecek olan toplu
is sozlesmesi, taraf temsilcilerince imzalanir ve iki
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nushasi, 6 is gunu icinde ¢adriyi yapan tarafca gorevli
makama tevdi edilir. Gorevli makam da sozlesmenin
bir nushasini Bakanlik’a gonderir. Isveren; toplu is
sozlesmesini, isyerine veya iscilerin gorebilecekleri
bir yere asmakla yukumludur.

Toplu Gérigsmelerde Anlagsma Saglanamamasi ve
Arabuluculuk Siireci

Asadidaki hallerde taraflardan biri, 6 is gunu iginde
uyusmazhidi gorevli makama bildirir, aksi halde
sendikanin yetkisi diser:

e Toplu gorusme icin kararlastirilan ilk toplantiya
taraflardan biri gelmez veya geldigi halde
gorismeye baslamazsa,

» Taraflardan biri toplu gorismeye basladiktan
sonra toplantiya devam etmezse,

» Taraflar toplu gorisme slresi igerisinde
anlasamadiklarini bir tutanakla tespit ederlerse,

e Toplu gorisme suresi anlasma olmaksizin sona
ererse.

Toplu gorismelerde anlasma  sadlanamadiginin
gorevli makama bildirilmesiyle gorevli makam
tarafindan, taraflardan en az birinin katihimi ile veya
katilim olmamasi halinde resen, resmi listeden bir
arabulucu gorevlendirilir. Arabulucunun gorev stresi
15 gun olup bu sure, taraflarin anlasmasi halinde
en fazla 6 is ginune kadar uzatilabilir ve bu durum
go6revli makama bildirilir (md 50).

Arabuluculuk stresinin sonunda taraflarin anlasma
saglamasidurumunda uyusmazlik sonaererve ortaya
¢ikan toplu is s6zlesmesi, yukarida da dedindigimiz
yasal prosedUre uyulmak suretiyle imzalanir.

Arabuluculuk sdresinin sonunda anlasma
saglanmamasi halinde ise arabulucu, duzenledidi
anlasmama tutanadini 3 is gunl icinde gorevli
makama bildirmek zorundadir. Gorevli makam ise
yine 3is gunu icinde bu tutanadi taraflara teblig eder
(md 50).

Bu gorismeler sirasinda  arabulucunun  gorevi
taraflara dnerilerde bulunup taraflarin  birbirleri

TOPLU I$ SOZLESMESI SURECI
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petition that the determination is not in place to the
Provincial Directorate of the Labour and Employment
Agency of the Ministry, (hereinafter referred to
as “the competent authority) (Art. 43). Following
the objection to the majority determination, the
authorization procedure shall be suspended and the
trial process regarding the determination of authority
shall begin.

In consequence of no objection has been made within
six working days or finalization of the court decision
on rejection of objection, the union concerned shall
be issued a certificate of competence by the Ministry
owing to the fact that the authority of union will be
finalized (Art. 44).

INVITATION TO COLLECTIVE
BARGAINING

Pursuant to the Article 46 of Act numbered 6356,
the party receiving the authority is obliged to issue
an invitation to meet for collective bargaining to the
other party within 15 days of receiving the certificate
of competence and inform the competent authority
of the date of the invitation. It has been clearly stated
in the Law that the competence of the union shall be
void if the invitation is not issued within the time limit.

The party that issues the invitation shall be under an
obligation to enclose all of the proposals concerning
the collective labour agreement. Although the
parties’ right to make amendments in those proposals
during the collective negotiations is reserved, if the
proposals are not added to the invitation at all or
partially added, the invitation made will not be in
accordance with the legislation and this will cause the
union's competence to be void.

The date, place and time for negotiations shall be
determined by agreement between the parties
within six working days of the date when the notice
of invitation is delivered to the other party and the
competent authority shall be so informed. In the
absence of such agreement, the competent authority
shall fix the date, place and time of the first meeting
and shall notify the parties accordingly. If the workers’
trade union does not attend the first meeting within

COLLECTIVE LABOUR AGREEMENT PROCESS

30 days of the invitation date and the collective
bargaining does not commence, the competence of
the workers’ trade union shall be void (Art. 47)

COLLECTIVE BARGAINING

The collective bargaining shall commence on the
date and time agreed by the parties or determined
by the competent authority. The period of collective
bargaining shall be 60 days as of the date of first
meeting (Art. 47). Although there is no explicit
imperative provision in the legislation on the
procedure of collective bargaining, in practice, the
minutes of each meeting are recorded and signed by
the relevant parties.

THE CONSEQUENCES OF COLLECTIVE
BARGAINING

Agreement on Collective Negotiations

Pursuant to the Article 48 of Act numbered 6356, if
bargainingis successful, a collective labour agreement
shall be drawn up in four copies and signed by the
representatives of the parties and two copies shall
be submitted by the party that issued the invitation
to the competent authority within six working days.
The competent authority shall send one copy to the
Ministry. Employer shall be liable to post the collective
labour agreement on the walls so as to be noticeable
by the workers in the workplace(s).

Failure to come to an Agreement in the
Negotiations and Mediation Process

On the following situations, one of the parties shall
inform the situation to the competent authority
within six working days; otherwise, competence of
the workers’ trade union shall be void:

* fails to appear at the first meeting determined for
the collective bargaining or, even if present at the
meeting, fails to commence the meetings,

* Ifeither of the parties fails to attend the meetings
after the commencement of the bargaining,

* |f the parties record in a report that they have
failed to come to an agreement,




ile yakinlasmalarini saglamak olacaktir. Taraflarin,
arabulucunun  goéris  ve  onerilerine  uyma
zorunlulugu yoktur.

GREV KARARI VE GREV OYLAMASI

Arabuluculuk sonucunda taraflarin anlasmadigina
iliskin tutanagin gorevli makamca ilgililere teblig
edilmesiyle is¢i sendikasi, 60 gun i¢inde grev karari
alabilir. Bu slre i¢inde grev karari alinmaz veya grev
vasaklarinda Yuksek Hakem Kurulu’na basvurulmazsa
isci sendikasinin yetkisi duser.

Grev karari isyerinde derhal ilan edilir ve karsi tarafa
teblig edilir. Grev kararini teblig alan isveren ya da
isveren sendikasl, 60 gunicinde isyerinde ilan ve karsi
tarafa teblig ederek lokavt karari alabilir. 6356 Sayili
Kanun'un 58. maddesinde grev; ‘Iscilerin, topluca
calismamak suretiyle isyerinde faaliyeti durdurmak
veya isin niteligine gore onemli olcude aksatmak
amaciyla, aralarinda anlasarak veya bir kurulusun
ayni amacla topluca calismamalari icin  verdidi
karara uyarak isi birakmalari” olarak tanimlanmistir.
Kanun’un 59. maddesine gore de ‘Isyerinde faaliyetin
tamamen durmasina neden olacak tarzda, isveren
veya isveren vekili tarafindan kendi karariyla veya bir
kurulusun verdidi karara uyarak, iscilerin topluca isten
uzaklastiriimasina lokavt denir”

GCrev kararinin alinmasiyla sendika, 6 is gunu
oncesinden isverene bildirmek kosuluyla grevi
uygulamaya kovyar. Belirtilen sure igerisinde grev
karar alinmazsa veya uygulanacadi tarihin kars
tarafa bildirlmemesi halinde sendikanin vyetkisi
dusecek olup bildirilen tarihte baslamayan grev
hakki da dusecektir.

Crev sonunda yapilan toplu is sozlesmesinden,
6356 Sayili Kanun'un 56. maddesi uyarinca zorunlu
olarak calisanlar disinda isyerinde calismis olanlar
faydalanamayacaktir. Taraflarca aksi yonde bir
duzenleme yapilmasi da mumkandar.

Grev ve lokavt karari; karsi tarafa 6 is gunU 6ncesinde
bildirilmesiyle,  belirtilen  tarihte  uygulamaya
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konabilir. Grev ve lokavt kararinin uygulanacadi
tarih, karari alan tarafca karsi tarafa teblig edilerek bir
ornedi de gorevli makama tevdi edilir.

Grev kararinin ilan edildidi tarihte isyerinde calisan
iscilerin en az dortte birinin, ilan tarihinden itibaren
6 is gunU icinde gorevli makama basvurmasi
halinde grev oylamasi talep edilebilir (md 61). Grev
oylamasi, talep tarihinden itibaren 6 is gunu icinde
gorevli makam tarafindan vyapilir Grev ilaninin
yapildigi tarihten sonra ise baslayan iscileri sayisi
grev oylamasinda dikkate alinmaz. Taraflar; grev
oylamasina karsi 3 is giinG icinde Is Mahkemesinde
itiraza iliskin dava acma hakki bulunmaktadir. Stresi
icinde itiraz edilmemesi halinde oylama sonucu
kesinlesir.

Isyerinde grev kararinin kesinlesmesiyle, isyerinde
calisan isciler greve katilip katilmamakta serbesttir.
Greve katilan isciler ile lokavta maruz kalan iscilerin
birbirinden  ayrilmasi  gerekmektedir.  Greve
katilmayan veya katilmaktan vazgecen iscilerin
isyerinde calismalari, greve katilan isgilerce higbir
sekilde engellenemez ise de isveren, bu isgileri
calistirip calistirmama hususunda serbesttir.

6356 Sayili Kanun'un 62. maddesi uyarinca asadidaki
islerde grev ve lokavt yapilamaz:

e Can ve mal kurtarma islerinde; cenaze islerinde
ve mezarlklarda,

* Sehir sebeke suyu, elektrik, dodal gaz, petrol
Uretimi, tasfiyesi ve dagiimi ile nafta veya
dodalgazdan baslayan petrokimya islerinde,

e Milli Savunma Bakanhgi ile Jandarma Cenel
Komutanhdi ve Sahil Guvenlik Komutanlidinca
dodrudan isletilen isyerlerinde

e Kamu kuruluslarinca  yurotilen  itfaive  ve
hastanelerde,

* Basladigi yolculugu yurt icindeki varis yerlerinde
bitirmemis deniz, hava, demir ve kara ulastirma
aracglarinda.
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+ If the period for collective bargaining terminates
without any agreement.

Upon receiving the notification of the fact that
the parties cannot come to an agreement on the
negotiations, the competent authority shall assign a
mediator from an official list within six working days
with the participation of at least one party or if both
parties fail to attend, directly itself. The term of duty of
the mediator shall be 15 days, which may be extended
for a maximum of six working days with the consent
of the parties; the competent authority shall be
informed accordingly (Art.50).

If the parties succeed in reconciling at the end of the
mediation period, the dispute ends and the resulting
collective labour agreement is signed in accordance
with the legal procedure mentioned above.

If the parties fail to reach an agreement at the end of
the time limit fixed for mediation, the mediator shall
submit the report on the dispute within three working
days to the competent authority. The competent
authority shall transmit a copy of this report to each
of the parties within three working days at the latest
(Art.50).

During the negotiations, the mediator's duty shall be
making proposals to the parties and ensuring that the
parties get closer to each other. The parties are not
obliged to comply with the opinions and suggestions
of the mediator.

A DECISION TO CALL A STRIKE AND
STRIKE VOTE

The trade Union may be take a decision to call a strike
within sixty days following notification date of the
report on the dispute as a result of the mediation. If a
decision to call a strike is not taken or an application
to the High Board of Arbitration is not made where it
is prohibited to call a strike, the competence of the
workers’ trade union shall be void.

A decision to call a strike shall immediately
announced by the workplace and communicated to
the other party. The employers' trade union, or the
employer, who has notified a decision to call a strike,
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may take a decision to order a lock-out within sixty
working days by announcing the decision in the
workplace and communicating to the other party.
Pursuant to the Article 58 of Act No. 6356, strike is
defined as ‘any concerted cessation by workers of
their work with the object of halting the activities of a
given establishment or of paralyzing such activities to a
considerable extent, or any abandonment by workers
of their work in accordance with a decision taken to
that effect by an organization.” Pursuant to the Article
59 “Lock-out means any action taken by an employer
or his representative, either upon his own initiative or
in accordance with a decision taken by an organization,
to collectively suspend workers from work in a manner
that completely stops the activities in the workplace.”

Following the decision to call a strike, the trade union
impose the strike providing that communicating
to the opposite party six working days before. The
decision to call a strike is not taken within the stated
time or the date of practice is not notified to the
opposite party, both the competence of the workers’
trade union and the right to strike which does not
start at its date as notified shall be void.

The collective bargaining agreement concluded at
the end of the strike will not be able to benefit from
those who have worked in the workplace, except for
those who are obliged to work pursuant to Article
56 of Law No. 6356. It is also possible to provide
otherwise by the parties.

A decision to call a strike may be put into practice
on the fixed time, and the date of the strike shall be
communicated to the opposite party six working
days before. The date on which the decision to
call a strike will be implemented by notifying to
competent authority by decision-making party to be
communicated to the opposite party.

If one fourth of the workers employed in that
workplace shall request strike vote providing the
application to the competent authority within six
working days following the date of announcement
of a decision to call a strike (Art.61). Vote regarding
the strike shall be taken by the competent authority
within six working days following this application.




Yukarida sayilan haller disinda Cumhurbaskaninin;
genel hayati onemli o6lcide etkileyen doga
olaylarinin  gergeklestigi yerlerde bu durumun
devami suresince yururlikte kalmak kaydiyla gerekli
gordugu isyerlerinde grev ve lokavti yasaklama
yetkisi bulunmaktadir. Yasadin kalkmasindan itibaren
60 gun icinde ve 6 is ginu oncesinde karsi tarafa
bildirilmek kaydiyla grev ve lokavt uygulamasina
devam edilir (md 62/2).

Grev oylamasinda; grev ilaninin yapildigi tarihte
isyerinde calisan iscilerin salt cogunlugunca grevin
uygulanmamasina iliskin karar verilmesi halinde o
isyerinde grev uygulanmayacaktir,

YUKSEK HAKEM KURULU'NA
BASVURU VE KURUL KARARLARININ
TIS HUKMUNDE OLMASI

Crev oylamasi  sonucunda grev yapilmamasi
yonlunde karar verilmesi ve bu kararin kesinlesmesi
ile is¢i sendikasi; 6 is gunu icinde YUksek Hakem
Kuruluna basvurabilir. Grev ve lokavtin yasak oldugu
uyusmazliklarda 6 is ginu, arabuluculuk uyusmazlik
tutanadinin tebliginden itibaren isleyecektir. Stresi
icinde Yuksek Hakem Kurulu’na basvuru yapilmamasi
halinde sendikanin yetkisi duser.

Yiksek Hakem Kurulu’nun incelemeleri sonucunda
verilen kararlar kesindir ve toplu is sozlesmesi
hikmundedir (md 52).

Yiksek Hakem Kurulu'nun kesin olan kararlar;
Kurul 6nune Kanun'daki prosedire uygun bigcimde
getirilmis uyusmazlikla ilgili olarak topluis s6zlesmesi
hukmiande verdigi kararlardir . Dider bir deyisle;
Yiksek Hakem Kurulu kararlarinin toplu is sozlesmesi
hukminde ve kesin olmasi igin on kosul, gorevli ve
yetkili oldugu konularda karar almasidir 2.

1Yargitay Hukuk Genel Kurulu 2015/9-2170 E., 20171426 K. ve 22.11.2017 tarihli karari
2Yargitay 22. HD 2014/16453 E., 2014/22444 K. ve 15.07.2014 tarihli karari
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The number of workers who have started to work
after the date of the announcement of the strike is
not taken into account in the strike vote. The parties
have a right to bring a case before the Labour Court
concerning the objections regarding this vote within
three working days starting from day of the voting. In
the event of no objection within the time limit, the
result of the strike shall be finalized.

Following the final decision of the strike in the
workplace, the workers shall be free to participate
or not to participate in the strike. Workers who are
participating in the strike or who are locked out
must be separated from each other. Even though
the workers who do not participate or who decide
not to continue to participate in the strike shall not
be prevented from working in the workplace in any
way, the employer shall be free to employ or not to
employ those workers.

Pursuant to the Article 48 of Act numbered 6356, it
shall not be lawful to call a strike or order a lock-out in
the following situations:

* Life or property-saving, funeral and mortuary,

* Production, refining and distribution of city water,
electricity, natural gas and petroleum as well as
petrochemical works, production of which starts
from naphtha or natural gas;

* In workplaces operated directly by Ministry
of National Defense, General Command of
Gendarmerie and Coast Guard Command,

* Firefighting carried out by public institutions and
in hospitals,

* In the seaway, airway, railway and highway
transportation vehicles which have not finished
the journey at the domestic destinations.

Aside from the circumstances described above,
where the life of the community is paralyzed by
natural disaster, the President of the Republic have
a right to prohibit strikes and lock-outs in the
workplaces located in such areas as may be necessary,
provided that it will be effective for as long as the
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situation continues. The strike and lock-out shall be
implemented within sixty days after the prohibition is
lifted, provided that the opposite party is informed six
working days beforehand (Art.62/2).

If an absolute majority of the workers employed on
the date the announcement is made decides against
a strike in the workplace, the decision to call a strike in
this dispute shall not be implemented.

APPLICATION TO THE HIGH BOARD OF
ARBITRATION AND DECISIONS OF THE
HIGH BOARD OF ARBITRATION AS THE
COLLECTIVE LABOUR AGREEMENT

Workers’ trade union may apply to the High Board
of Arbitration within six working days after the
finalization of the decision not to call a strike taken
as a result of the voting for a strike. In disputes where
strikes and lockouts are prohibited, six working days
shall be commenced as of the notification of the
mediation dispute report to the parties. In the event
of no application to the High Board of Arbitration
within the fixed time, the competence of the workers’
trade union shall be void.

Decisions of the High Board of Arbitration shall be final
and have the same effect and force as the collective
labour agreement (Art. 51/2)

The final decisions of the High Board of Arbitration
is the decisions which taken regarding the disputes
brought before the Board in accordance with the
procedure in the Law and have the same effect and
force as the collective labour agreement! In other
words, the precondition for the decisions to be final
and have the same effect and force as the collective
labour agreement is to take decisions on the matters
which it is competent and has jurisdiction ?

1 Decision of 22nd Assembly of Civil Chambers of the Supreme Court of Appeal, Docket No 2015/9-
2170, Decree No 20171426 dated 22.11.2017.

2 Decision of 22nd Civil Chamber of the Supreme Court of Appeal, Docket No 2014/16453, Decree
No 2014/22444 dated 15.07.2014.
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