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DEGERLI MUVEKKILLERIMIZ VE MESLEKTASLARIMIZ,

Ceride biraktigimiz sene icerisinde yasanan hukuki gelismeler kapsaminda hazirlamis oldugumuz
hukuk bultenimizin 13. sayisiyla yeniden karsinizdayiz. Bu yil da farkli sektorlerden vyeni
muvekkillerimiz ve 6nculik ettigimiz yeni projelerimizle Turkiye'nin hukuk sektoriine énculuk
etmeye devam etmekteyiz.

Sene icerisinde sizlerle paylastigimiz Uzere; Egemenoglu Hukuk Burosu 2022 vilinda villardir
benimsemis oldugumuz strdurulebilirlik prensiplerinin kaginilmaz bir sonucu olarak Legal 500
Green Guide kapsaminda Turkiye'de cevreci anlayisiyla éne cikan iki hukuk birosu arasinda
gosterilmistir. Bunun yani sira biromuz, Legal 500 EMEA siralamalarinda da Yeniden Yapilandirma
alaninda 2. sirada ve Is Hukuku ile Uyusmazlik Cozimi alanlarinda 3. sirada vyerini almistir.
Egemenodlu bunlara ek olarak gectigimiz sene M&A alaninda da IFLR 1000 tarafindan Turkiye'de
one ¢ikan hukuk burolarr arasinda gosterilmistir.

llgili bolumlerimizin departman olarak basarilaninin boyle dnct kuruluslar tarafindan villardir
taniniyor olmasinin verdigi blytk memnuniyetin yani sira, bu sene Legal 500 tarafindan
calismalarimin bireysel olarak taninmis olmasi ve yeniden yapilandirma alaninda “Lider Birey” olarak
gosterilmis olmanin verdidi mutlulugu sizlerle paylasma firsati buldugum icin oldukca gururluyum.

On UglncU sayimizda; Ulkemizde son vyillarda veniden yikselise gecen insaat sektorindeki
sozlesmelerden dodan imkansizlik ve beklenmedik hallere iliskin ihtimaller  Gzerinde
degerlendirmelerde bulunduk. Bunlarin yaninda; Sirketler ve Sozlesmeler Hukuku, Is Hukuku,
icra ve Iflas Hukuku ve Uyusmazlik Cozami gibi profesyonel olarak hizmet verdigimiz alanlarda
genis yelpazede sizler icin bilgi paylasiminda bulunduk. Her sayimizda belirttigimiz gibi bu dnemli
calismanin gelecek sayilar icin konu onerileriniz ve tavsiyeleriniz olur ise bizlerle paylasmanizi
bekliyor olacadiz.

2023 yilinin dncelikle Egemenoglu ailesi, dederli muvekkillerimiz, dostlarimiz ve meslektaslarimiz

ile TUrk hukuku adina daha basarili yil olmasini temenni ederim.

YUNUS EGEMENOGLU
Yonetici Ortak Avukat

DEAR CLIENTS AND COLLEAGUES,

We are pleased to provide you with the 13" issue of our Newsletter, which we have prepared in light
of recent legal developments. This year, we are moving forward on our journey with new clients
from various industries and numerous projects that we are leading.

As we shared with you early in the year, Egemenodglu Law Firm has been recognized as one of the
two law firms that stand out with their environmentalist approach in 2022 by Legal 500 Green
Cuide, as an inevitable result of the sustainability principles we have been following for years.
Further, our office was ranked in 2 Tier in the field of Restructuring and in 3 Tier in the fields of
Employment Law and Dispute Resolution in the Legal 500 EMEA rankings. In addition to these,
Egemenoglu was also shown among the notable law firms in Turkey by IFLR 1000 for M&A last year.

In addition to the great fulfillment | feel from having our relevant departments’ achievements
recognized by such leading organizations for years, | am very proud to have the opportunity to
share with you the pleasure of having my practice recognized individually by Legal 500 this year
and being shown as a "Leading Individual" in restructuring.

In our 13" issue, we assessed the legal impossibility of performance due to unforeseeable
circumstances with respect to contracts executed in the construction sector, which has long
been a prominent industry in our nation. Aside from this, we have provided you with information
on a wide range of professional disciplines that we provide legal services, such as Corporate and
Contract Law, Employment Law, Enforcement and Bankruptcy Law, and Dispute Resolution. As
stated in each issue, if you have any thoughts and recommendations for future editions of this
important study, please share them with us.

I hope 2023 willl be a more succesfull year primaly for our Egemenoglu family, our esteemed

clients, our friends, our colleagues and Turkish law.

YUNUS EGEMENOGLU
Managing Partner
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Micbir sebep ve beklenmedik haller ile ilgili
olarak, oncelikle kavramlarin  tamimini  yaparak
unsurlari aciklanacak, ardindan hukuki sonuclari
ele alinacak, bunu takiben tartismali bazi hususlara
deginilecek ve insaat sézlesmeleri ile dzellikle Fidic
sozlesmelerindeki yansimalari dederlendirilecektir.

. TANIM, UNSURLAR VE
KARSILASTIRMA

Hayatta herkes, beklemedigi, umulmayan tesadif
olaylarla, arzu edilmeyen kazalarla karsi karsiya
kalabilir. Bu tirden tesadufi olaylar, hukukta genel
olarak “beklenmedik hal” olarak ifade edilir. Bunlar,
bir kimsenin tahmin edemeyecedi, 6ngéremeyecedi
yahut kaginamayacadi durumlardir.

Beklenmedik haller, umulmayan, tesadufi olaylardir.
Ornedin:  deprem, sel gibi dogal hadiseler;
savas, salgin hastalik, ekonomik yikim gibi sosyal
olaylar; hukuki degisimler vb. hadiseler genellikle
beklenmedik nitelik arz ederler.

Miucbir sebep ise, nitelikli bir beklenmedik haldir.
Micbir sebep; énceden ongorilemeyen ve karsi
konulamayan, taraflarin kontrolt disinda meydana
gelen, sorumluluk igin aranan illiyet bagini kesen,
borcun ifasini imkansiz hale getiren olaganustu
durumlari ifade eder.

Micbir sebep kisiyi genel bir hukuk normunu yahut
birborcuihlaletmeyeicbaredecek kadar olaganusti
siddette zorlayic, istisnai bir olaydir. Mucbir sebep;
yildirim, kasirga, savas vb. olaganustl siddetl,
quclt ve yogun hadiseler olarak karsimiza cikarken,
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INSAAT SOZLESMELERINDE

MUCBIR SEBEP VE
BEKLENMEDIK HAL

DOC. DR. ZAFER KAHRAMAN

beklenmedik héllerde -ayni tesadufilik unsuru olsa
da- bu derece gugli ve yodun olaylar s6z konusu
degildir.

Mucbir sebep icin yasanan olay olaganustt olmalidir.
“Olaganisti” deyimiyle kast edilen, olayin daha dnce
gorulmemis ya da buyuk, yahut uzun streli olmasi
dedgil; hukuk kurallarindan ayrilarak sorumlulugu
kaldirmayi gerektirecek olgide olaganisty bir etki
yaratmasi, bu bakimdan yasamin olagan akisinda
ayni durumda bulunan kisilerce dikkate alinmasinin
kendilerinden  beklenemeyecedi kadar istisnai
olmasidir.  Bu nedenle, mucbir sebebin 6zinde
olaganusty bir olay olmasi ve kisiyi ¢aresizce bir
davranis kuralinin yahut borcun ihlaliyle basbasa
birakmasi (yani kisiyi zorlamasi) gerekir.

Bir olayin her durumda olaganusti vasifta olmasi yani
“mutlak olagantsti” nitelik sergilemesi mumkin
degildir. Ornedin, ¢i1g dusmesi veya deprem gibi
olaylarbaziyerlericin olaganustu nitelik arz etmesine
ragmen bazi yerlerde gunlik olagan doda olaylari
olarak kabul edilirler. Ancak, unutulmamalidir ki,
mucbir sebebin varligi igin bir olayin mutlak olarak
olaganustl olmasi zaten aranmaz; o olayin iginde
bulunulan hal ve sartlara gore, yasamin olagan
akisinin disinda cereyan etmesi aranir.

Bir olayin mucbir sebep sayilarak kisinin Gzerinden
hukuki sorumlulugu kaldirmasi, o olayin yasamin
olagan akisinda var olan hukuk kurallarinin disina
¢ikilmasini gerektirecek kadar istisnai, kisiyi davranis
kurallariniihlal edecek davranisa zorlayacak ve baska
yol birakmayacak kadar zorlayici olmasini gerektirir.
Kisi istese de olusan zarari Onleyemeyecek ise,
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CONSTRUCTION CONTRACTS

FORCE MAJEURE AND
CONTINGENCY

Regarding force majeure and contingencies, firstly,
the definition and elements of the concepts will
be explained, then the legal consequences will be
discussed, followed by some controversial issues
and the reflections on construction contracts and
especially Fidic contracts will be evaluated.

I. DEFINITION, ELEMENTS AND
COMPARISON

In life, everyone may face unexpected, unforeseen
coincidental events and undesired accidents.
Such fortuitous events are generally referred to
as "unexpected circumstances' in law. These are
situations that a person cannot predict, foresee or
avoid.

Contingencies are unexpected, fortuitous events.
For example: natural events such as earthquakes
and floods; social events such as war, epidemics,
economic devastation; legal changes, etc. are
generally unexpected.

Force majeure is a qualified contingency. Force
majeure refers to extraordinary circumstances
that cannot be foreseen and resisted in advance,
that occur beyond the control of the parties, that
interrupt the causal link sought for liability, and that
make the performance of the obligation impossible.
Force majeure is an exceptional event of
extraordinary severity that compels a person
to violate a general legal norm or an obligation.
While force majeure appears as extraordinarily
severe, strong and intense events such as lightning,

hurricane, war, etc,, such strong and intense events
are not in question in the case of contingencies,
although there is the same element of coincidence.

For force majeure, the event must be extraordinary.
What is meant by the term "extraordinary" is not
that the event is unprecedented, or large, or of long
duration, but that it is so exceptional that it creates
an extraordinary effect to the extent that it requires
adeparture from the rules of law, and in this respect,
it cannot be expected to be taken into account
by persons in the same situation in the ordinary
course of life. Therefore, force majeure must be an
extraordinary event in essence, and it must leave the
person helplessly in breach of a rule of conduct or
obligation (i.e,, it must force the person).

It is not possible for an event to be extraordinary in
every case, i.e. to exhibit 'absolute extraordinary"
qualities. For example, events such as an avalanche
or an earthquake may be extraordinary in some
places, but in other places they are considered as
ordinary natural events. However, it should not be
forgotten that for the existence of force majeure,
it is not necessary for an event to be absolutely
extraordinary; it is necessary for that event to occur
outside the ordinary course of life, according to the
current situation and conditions.

In order for an event to be deemed a force majeure
event and remove legal liability from a person,
that event must be exceptional enough to require
a departure from the rules of law that exist in the
ordinary course of life, and compelling enough to
force the person to violate the rules of behavior




bor¢ ihlali bor¢ludan kaynaklanmayan nedenlerle
kacinilmaz hale gelmis ise, yani yasanan tesadifi
olay arzu edilmeyen kotl sonuglara kisiyi mecbur
birakmis ise, bu olay bir mucbir sebep teskil eder.
Bovyle bir olay olaganusttdur; zira, olagan kosullarda
sorumlu tutulmasi gereken bir kisinin Gzerinden
sorumlulugu kaldiracak kadar istisnaidir.

Sorumlulugun  ortadan  kalkmasi ise,  kisinin
kaginamayacagi, karsi koyamayacadi durumlardan
oturd  sorumlu  tutulmasinin adalet  duygusuyla
bagdasmayacak olmasindandir. Mucbir sebep, ayni
durumda olan herkes icin kacinilmaz, karsi konulmaz
bir hadisedir.

Bu nedenle, micbirsebepicin aranan kaginilmazhgin
mutlak oldugu beklenmedik hal igin aranan
kacinilmazligin ise nispi oldugu kabul edilmektedir.
Aradakifark, mucbirsebeptekacinilmazlik unsurunun
ayni hal ve sartlarda bulunan herkes icin gecerli
olmasina karsin, alelade beklenmedik hallerde
kaginilmazhdin kisinin stbjektif durumundan otird
sadece onun icin s6z konusu olmasindadir. Micbir
sebepte hangi kisi olursa olsun, hangi tedbir alinirsa
alinsin, olayin ve bunun zararli sonuclarinin olusmasi
engellenemeyecektir; zira, mucbir sebep mutlak
olarak kaginilmaz ve karsi konulamazdir.

Micbir sebep teskil eden bir olay, ayni durumda
bulunan herkes i¢in ongoérilemez olmalidir. Bir
kisinin sezgilerinin glg¢stz olmasi yahut kavrama
glcUnin az olmasi gibi nedenlerle iginde bulundugu
durumu anlayamamasi halinde, vyasanan olayin
mucbir sebep olarak dederlendirilmesi mumkin
olmaz. Buna karsin, alelade beklenmedik hallerde,
sadece ilgili kisi ya da kisiler igin olayin 6ngorilemez
olmasi yahut 6ngoérulse bile dikkate alinmamis (yani
sonuglarinin etkisi 6ngordlememis) olmasi yeterlidir.

Ozetle, tim beklenmedik haller, tesadiufi ve
umulmadik olacak kadar oladanisty, kisiye isnat
edilemeyen (harici), istense de kacinilamayan
ve sonuglari  bakimindan karsi  konulamayan,
bastan  6ngorulemeyen  hadiselerdir.  Esasen
6zunde umulmayan, beklenmedik bir hadise
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olan mucbir sebepler de bu ozellikleri tasirlar.
Ancak, beklenemeyen hallerde subjektif olan
ongorulemezlik,  kacinilmazlik  unsurlar;  mucbir
sebeplerde objektiftir; diger bir ifadeyle karsilasilan
hal, herkes icin kacinilmaz, karsi konulamaz ve
ongorulemezdir. Ustelik mucbir sebep, sonuglari
bakimindan da alelade beklenmedik hallerden
ayrilir: borclarin imkansizligaina ve kisinin fiiliyle arzu
edilmeyen zararl sonuclar arasindaki illivet baginin
kesilmesine neden olur. Asagida bunu daha detayli
olarak ele alacagiz.

I HUKUKI SONUCLARI

Mucbir sebep, kisiyi icbar edecek derecede
olagantstt  oldugundan, olaydan wve zararli
sonuclarin gergeklesmesinden kacinmak
mumkin  olmadigindan, hi¢c  kimse tarafindan
ongorilemedidinden  otlrt bunun  sonucunda
olusan zarardan dolayi kisiyi sorumlu tutmak
mumkun olmaz. Micbir sebep, zarar ile kisinin fiilleri
arasindaki illiyet bagini kesecek derecede sonuca
etki etmistir.

Bilindigi Uzere, 6zel hukuk alaninda, kisinin hukuka
aykiri fiillerinden sorumlu tutulabilmesi icin, isbu fili
-ilke olarak- kusur ile islemis olmasi ve isbu fiillden
kaynaklanan bir zararin olusmasi gereklidir. Hukuka
aykirilik ise, bir borcun, mutlak hakkin yahut genel
bir davranis kuralininihlalitarzinda karsimiza cikabilir.
Odretide genel olarak sorumluluk, ihlalin (hukuka
aykiriligin) tirine gore sozlesmesel sorumluluk
veya sozlesme disi sorumluluk olarak ikiye ayrilarak
incelenir. Her iki halde de, kisinin sorumlu
tutulabilmesi icin zararli sonug ile sorumlulugu
doguran davranis arasinda  bir sebep-sonug
iliskisinin (illiyet baginin) varhidr gereklidir. illiyet bag
sorumlulugun temel 6desidir. Yukarida agikladigimiz
Uzere, micbir sebep illiyet badini keser. Kisi zarardan
sorumlu tutulamaz.

Belirtmek gerekir ki, illiyet bagi aslinda “kesilebilen”
bir bag dedildir; illiyet bagi, bir olayda ya vardir ya
da yoktur. “Kesilmesi” s6z konusu olamaz. Burada
“kesilen”, illiyet bagi degil, sebeple sonug¢ arasindaki
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and leave no other way. If the person could not
have prevented the damage even if he wanted to, if
the breach of the obligation has become inevitable
due to reasons not caused by the debtor, in other
words, if the fortuitous event has forced the person
to suffer undesirable bad consequences, this
event constitutes a force majeure. Such an event is
extraordinary because it is exceptional enough to
remove liability from a person who should be held
liable under ordinary circumstances.

The elimination of responsibility is because it
would be incompatible with the sense of justice
to hold a person responsible for situations that
he cannot avoid or resist. Force majeure is an
inevitable, irresistible event for everyone in the
same situation.

Therefore, it is accepted that the inevitability sought
forforce majeureisabsolute, whereastheinevitability
sought for contingency is relative. The difference is
that the element of inevitability in force majeure
applies to everyone in the same circumstances and
conditions, whereas the inevitability in ordinary
unforeseeable circumstances is only in question for
the person due to his subjective situation. In case
of force majeure, no matter who the person is, no
matter what measures are taken, the occurrence
of the event and its harmful consequences cannot
be prevented, because force majeure is absolutely
inevitable and irresistible.

An event constituting force majeure must be
unforeseeable for everyone in the same situation. In
the event that a person is unable to understand the
situation in which he or she finds himself or herself
due to weak intuition or lack of comprehension,
the event cannot be considered as a force majeure
event. On the other hand, in cases of ordinary
unforeseen circumstances, it is sufficient that the
event was unforeseeable for the person or persons
concerned, orevenifitwas foreseen, it was not taken
into account (e, the effect of its consequences
could not be foreseen).

In summary, all contingencies are events that are so
extraordinary as to be accidental and unexpected,
that cannot be attributed to the person (external),
that cannot be avoided even if desired, and that
cannot be resisted in terms of their consequences
and cannot be foreseen from the beginning. Force
majeure, which is essentially an unexpected and
unexpected event, also has these characteristics.
However, the elements of unforeseeability and
inevitability, which are subjective in unforeseeable
circumstances, are objective in force majeure; in
other words, the situation encountered is inevitable,
irresistible and  unforeseeable for everyone.
Moreover, force majeure differs from ordinary
contingencies in terms of its consequences: it causes
the impossibility of obligations and the severing of
the causal link between the person's action and the
undesirable harmful consequences. We will discuss
this in more detail below.

II. LEGAL CONSEQUENCES

Since force majeure is extraordinary to the extent
that it obliges the person, it is not possible to
avoid the event and the realization of harmful
consequences, and it cannot be foreseen by anyone,
it is not possible to hold the person responsible for
the damage caused as a result. The force majeure
has affected the result to the extent that the causal
link between the damage and the person's actions
is severed.

As is known, in the field of private law, in order for
a person to be held liable for an unlawful act, it is
necessary -in principle- that the act is committed
with fault and that there is a damage resulting
from the act. Unlawfulness may be a violation of
an obligation, an absolute right or a general rule of
conduct. In the doctrine, liability is generally divided
into contractual liability or non-contractual liability
according to the type of violation (unlawfulness). In
both cases, in order for a person to be held liable, the
existence of a cause and effect relationship (causal
link) between the harmful result and the behavior
giving rise to liability is necessary. The causal link

CONSTRUCTION CONTRACTS FORCE MAJEURE AND CONTINGENCY




uygunluktur. Sonuca kisi ya da isletme dedil, mucbir
sebep teskil eden olay neden olmustur. Uygun
illiyet bagr kisinin fiiliyle degil, mucbir sebep ile
kurulmustur. Diger bir ifadeyle, zararli sonug, kisinin
fiillerinden yahut isletmenin faaliyetlerinden degil,
mucbir sebepten kaynaklanmistir.

Ote yandan, mucbir sebep, borcun ifasina da engel
olur; bu nedenle, bir ifa engelidir. MUcbir sebeple
karsilasanborg¢larimkansizliga ugrar. Isbuimkansizlik,
bor¢luya isnat edilemediginden, bor¢lunun kontrolt
disinda gergeklesen bir mucbir sebep neticesinde
meydana geldiginden, kusursuz imkansizliktir.
Bu durumda, imkansizlik nedeniyle bor¢ sona
erer; mesele borgluya isnat edilemediginden
(imkansizlik ile borglunun fiilleri arasinda illiyet bagi
kurulamadigindan) borglunun imkansizliktan oturd
sorumlu tutulmasi ve tazminat 6demesi s6z konusu
olmaz.

Micbir sebeple karsilasan borclarin ifasi olanaksiz
hale gelir. Bu durumda Turk Borglar Kanunu m. 136
hikmu uyarinca imkansizlida udrayan borg sona
erer. Varsa karsi edim de sona erecektir.

Ote yandan, mucbir sebep, kisive isnat edilemeyen
dissal bir hadise oldugundan, kisinin sorumluluguna
basvurulamaz. Zira, mucbir sebep nedeniyle olusan
borg ihlali yahut hukuk normu ihlali, kisiden dedil de
mucbir sebepten kaynaklanmistir. Diger bir ifadeyle,
kisinin fillleriyle ihlal arasinda illiyet bagi kurulamaz.
Bu durumda, yaygin ifadeyle illiyet badi kesilmis olur
ve kisinin tazminat yukumltligu dogmaz.

Tum bu agiklamalar gosteriyor ki, mucbir sebep,
diger beklenmedik hallerden farkli olarak, borcun
ifasiniimkansiz hale getirir veya kaginmanin olanaksiz
oldugu sozlesme disi zararli bir sonu¢ dogurur ve
kisinin bunlardan dolayr sorumlu tutulmasi mamkan
olmaz. Zira, mucbir sebep nedeniyle, kisinin fiilleri
ile imkansizlik vyahut zarar arasinda illiyet badi
(kurulamaz) kesilir.  Halbuki, beklenmedik halde,
bor¢lunun borcu ifa etmesi guclesir, ancak imkansiz
hale gelmez.
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Mucbir sebebin imkansizlik vyaratan, illiyet bagini
kesen siddetli yapisi karsisinda; alelade beklenmedik
hallerde, borcun ifasi imkansiz hale gelmez; sadece
ifa guclugu yasanir. Bu durumda, sartlari olusmus
ise borcun asir ifa qugligd nedeniyle degisen
kosullara uyarlanmasi yahut bu mimkun dedilse ani
edimli lliskilerde s6zlesmeden donme, strekli edimli
iliskilerde ise sozlesmenin feshi stz konusu olur.

Turk Borglar Kanunu m. 138 uyarinca; sozlesmenin
yapildigi  sirada  taraflarca  6ngorilmeyen  ve
ongorulmesi  de  beklenmedik oladanustt  bir
durum, borgludan kaynaklanmayan bir sebeple
ortaya ¢ikarsa ve bu durum, sozlesmenin yapildigi
sirada mevcut olan olgulari, kendisinden ifanin
istenmesini dUrGstlik  kurallarina aykir disecek
derecede borglu aleyhine dedistirirse s6zlesmenin
kurulmasi sirasinda taraflarca tasarlanan denge
borglu aleyhine bozulmus olur. Buna gore, dedisen
kosullar yuzinden menfaatler dengesi o derece
bozulmustur ki, artik ahde vefa ilkesini isleterek
borcun aynen ifa edilmesini beklemek durustluk
kuraliyla bagdasmayacak hale gelmis olur. Bu
durumda, bor¢lu da borcunu henlz ifa etmemis veya
ifanin asin dlgide guglesmesinden dodan haklarin
sakl tutarak ifa etmis olursa borclu, hakimden
sozlesmenin yeni kosullara uyarlanmasini isteme, bu
mUmkun olmadidi takdirde sozlesmeyi -donme veya
fesih yoluyla- sona erdirme hakkina sahip olur.

Ayrica, alelade beklenmedik haller, kisinin fiiliyle
zarar arasindaki illiyet bagini kesmez. Bunun sonucu
olarak, beklenmedik hal ile karsilasan kisinin verdidi
zarardan sorumluludu ortadan kalkmaz. Ancak bazi
hallerde, kisinin haksiz fiillerden sorumlulugunda
tazminatin daha az takdir edilmesine neden olabilir.
Ornedin, deprem kaginilmayan bir hadise iken,
saglam yapilan binalarin yiksek olmayan siddetteki
depremlere dayanmasi beklenir. Bu hallerde, dustk
siddetteki bir depremden dolayr zarar olusmasi
halinde, bunun mucbir sebep olmayip, sorumlulugu
ortadan kaldirmadigi, bir beklenmedik hal oldudu,
illiyet badgini kesmese de hal ve sartlar gerektiriyorsa
tazminatin daha az takdir edilebilecedi yonunde
Yargitay kararlari mevcuttur.
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is the basic element of liability. As explained above,
force majeure breaks the causal link. The person
cannot be held responsible for the damage.

It should be noted that the causal link is not in fact a
link that can be "severed"; the causal link either exists
or does not exist in an event. It cannot be "severed".
What is "severed" here is not the causal link, but the
conformity between cause and effect. The result
was caused by the event constituting force majeure,
not the person or the enterprise. The appropriate
causal link is established by the force majeure, not by
the person's act. In other words, the harmful result
was caused by the force majeure, not by the acts of
the person or the activities of the enterprise.

On the other hand, force majeure also prevents
the performance of the obligation; therefore, it
is an obstacle to performance. Obligations that
encounter force majeure become impossible.
Since this impossibility cannot be attributed to the
debtor and is the result of a force majeure event
beyond the control of the debtor, it is a perfect
impossibility. In this case, the debt is terminated
due to the impossibility; since the matter cannot
be attributed to the debtor (since a causal link
cannot be established between the impossibility
and the acts of the debtor), the debtor cannot
be held responsible for the impossibility and pay
compensation.

The performance of obligations that encounter force
majeure becomes impossible. In this case, pursuant
to Article 136 of the Turkish Code of Obligations, the
impossibility obligation is terminated. The counter
performance, if any, will also cease.

Onthe other hand, since force majeure is an external
event that cannot be attributed to the person, the
liability of the person cannot be invoked. This is
because the breach of obligation or violation of a
legal norm caused by force majeure is caused by
the force majeure and not by the person. In other
words, a causal link cannot be established between
the person's actions and the violation. In this case, in

common parlance, the causal link is severed and the
person is not liable for compensation.

All these explanations show that, unlike other
unforeseen circumstances, force majeure renders
the performance of the obligation impossible
or causes a harmful non-contractual result that
cannot be avoided, and it is not possible to hold the
person liable for them. This is because, due to force
majeure, the causal link between the acts of the
person and the impossibility or damage is severed
(cannot be established). On the other hand, in the
event of an unexpected event, the performance of
the obligation by the obligor becomes difficult, but
not impossible.

In the face of the severe nature of force majeure,
which creates impossibility and cuts the causal link;
in ordinary unexpected situations, the performance
of the obligation does not become impossible;
only the difficulty of performance is experienced.
In this case, if the conditions are met, adaptation of
the obligation to the changing conditions due to
excessive difficulty of performance or, if this is not
possible, rescission of the contract in immediate
performance relationships and termination of the
contract in continuous performance relationships.

Pursuant to Article 138 of the Turkish Code of
Obligations; if an extraordinary situation, which
was not foreseen by the parties at the time of the
conclusion of the contract and which was not
expected to be foreseen, arises for a reason not
arising from the debtor, and if this situation changes
the facts existing at the time of the conclusion of
the contract to the detriment of the debtor to the
extent that it is contrary to the rules of good faith to
demand performance, the balance designed by the
parties at the time of the conclusion of the contract
is disrupted against the debtor. Accordingly, the
balance of interests has deteriorated to such an
extent due to the changed circumstances that it is
no longer compatible with the rule of good faith
to expect the performance of the obligation in full
by operating the principle of fidelity. In this case, if
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[Il. KONU HAKKINDAKI BAZI
TARTISMALI HUSUSLAR

1- Sonradan ortaya ¢ikan imkansizlik sadece
borglari mi sona erdirir?

Turk Borglar Kanunu m. 136 hiukmd, edimin ve karsi
edimin imkansizlik nedeniyle sona erdiginden
bahseder. Odretide, konunun tartismali oldudu, bazi
yazarlarin borcun sona erdigini diger bazi yazarlarin
ise, sozlesmenin de imkansizlik nedeniyle sona
erebilecedini kabul ettikleri gorulur. Kanaatimizce,
kanunun bu yondeki lafzina ragmen, ana edimlerini
kaybeden bir sézlesmenin de varligini sirdirmesi
anlamsiz hale geleceginden, bu ihtimalde
sozlesmenin de sona erdiginden bahsetmek
gerekecektir.

2- imkansizh§in mutlaka objektif mi olmasi
gerekir?

Odretide konu tartismalidir. Bor¢lunun sahsindan
kaynaklanan subjektif imkansizhdin da borcu sona
erdirecedi ileri surtlmektedir.  Ozellikle Alman
hukukundan kaynaklanan bu goérise goére, edimin
ifasinin fiilen, ahlaken veya ekonomik nedenlerle
ifasi sadece bor¢lu igin imkansiz hale gelmis olabilir.
Odretideki hakim gorisin ve Yargitay'in stbjektif
imkansizlidi kabul ettigini gortyoruz.

Kanaatimizce, subjektif  imkansizd genis
yorumlayan gorUsun  kabul edilmesi  mumkin
degildir. Bor¢ludan ifanin beklenemeyecedi tim
hallerde, aslinda bir imkansizlik vyoktur; sadece
borcun ifasini talep etmek durustluk kuralyla
bagdasmaz . Ahlaki (manevi) imkansizlik igin
verilen 6rnekte, cocugunu kaybeden bir sanatginin
sahneye cikmasinin beklenemez olmasi; pratik (fiili)
imkansizlikicinverilen drnekte, devredilmesitaahhit
edilen yizigun denizin derinliklerinde kaybolmasi ;
ekonomik imkansizlik (asiri ifa guclugu) icin verilen
orneklerde  borclunun  sozlesmedeki  menfaatini
buyuk olctide kaybetmesine neden olan ekonomik
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krizler, kanaatimizce, durtstlik kuralina basvurmayi
gerektiren, borgludan ifanin  dardstlak  kurali
uyarinca beklenemeyecedi hallerdir. Bu nedenle,
imkansizlik  hakumlerinin - uygulanarak  borcun
kendiliginden sona ermesinin saglanmasi vyerine,
borglunun kendisine s6z hakki verilerek, uyarlama
yoluna gidebilmesi veya uyarlamanin  mdmkdn
olmadigi hallerde sozlesmeyi sonlandirabilmesinin
onunin acilmasi; yani Turk Borglar Kanunu’nun m. 136
hikmunun degil de m. 138 hikmuandn uygulanmasi
bizce daha isabetli olacaktir.

3- imkansizigin mutlaka daimi mi olmasi
gerekir?

Hakim goruse gore imkansizlik daimi olmalidir.
Bu go6rusl savunan vyazarlara gore, imkansizlik ile
temerrUt ayrimi ¢ok basit bir kistasa dayanmaktadir:
ifa imkansizhiginda, zamaninda ifa edilemeyen
edimin sonradan yerine getirilmesi olaganadi
bulunmamaktadir; buna karsin temerrit halinde
telafi  imkani  mevcuttur.  Cegici  imkansizlikta
sonradan telafi imkani oldugundan, ifa imkansizlidi
dedil, bor¢lu temerrtdi so6z konusudur. Buna
gore, temerride iliskin sonuglar, kusura bagh
tazminat yukamlalukleri hari¢ olmak Gzere dogar ve
temerride dayali olarak fesih imkani kullanilabilir.

Katildigimiz karsit gorise gore ise, gecici ifa
imkansizigr  halinde  bor¢lu  temerridinin
olustugunu  soylemek mumkiun dedildir;, bu
halde, ifasi (gecici de olsa) imkansiz bir bor¢ soz
konusudur. Bilindigi Uzere, borclunun temerride
dusmesi igin ifanin mdmkdn olmasi gereklidir. Bu
nedenle, gecici imkansizlik halinde temerride dedil,
imkansizlida iliskin sonuglarin dogmasi gereklidir.
Ancak kanaatimce, surekli  borg¢ iliskilerinde
gegici imkansizlik da, imkansizigin surdiga sure
bakimindan borcun ifasini olanaksiz kilar ve bu
ihtimalde zaman bakimindan kismi imkansizlida
iliskin kurallarin uygulanmasi gerekir.
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the debtor has not yet fulfilled its obligation or has
fulfilled it by reserving its rights arising from the
excessive difficulty of performance, the debtor has
the right to ask the judge to adapt the contract to
the new conditions, and if this is not possible, the
debtor has the right to terminate the contract -
either by reversion or termination.

Furthermore, ordinary contingencies do not break
the causal link between the person's act and the
damage. As a result, the person who encounters an
unexpected circumstance does not cease to be liable
for the damage caused. However, in some cases, it
may lead to a lower assessment of compensation in
tort liability. For example, while an earthquake is an
unavoidable event, solidly constructed buildings are
expected to withstand earthquakes of low intensity.
In these cases, there are decisions of the Court of
Cassation stating that in the event of damage due
to a low intensity earthquake, this is not a force
majeure event, it does not eliminate liability, it is an
unexpected event, and although it does not cut the
causal link, the compensation may be assessed less if
the circumstances and conditions require it.

. SOME CONTROVERSIAL ISSUES ON
THE SUBJECT

1- Does the subsequent impossibility only
terminate debts?

Article 136 of the Turkish Code of Obligations
mentions the termination of the performance and
counter-performance due to impossibility. In the
doctrine, it is seen that the issue is controversial
and some authors accept that the obligation is
terminated and some other authors accept that the
contract may also be terminated due to impossibility.
In our opinion, despite the wording of the law in this
direction, since the existence of a contract that loses
its main performances will become meaningless, it
will be necessary to mention the termination of the
contract in this case.

2- Does the impossibility necessarily have to be
objective?

The issue is controversial in the doctrine. It is argued
that subjective impossibility arising from the debtor's
person will also terminate the obligation. According
to this view, which originates especially from
German law, the performance of the performance
may become impossible only for the debtor due to
actual, moral or economic reasons. We observe that
the dominant opinion in the doctrine and the Court
of Cassation accept subjective impossibility.

In our opinion, it is not possible to accept the
broad interpretation of subjective impossibility. In
all cases where performance cannot be expected
from the obligor, there is no impossibility; it would
be incompatible with the rule of good faith to
demand only the performance of the obligation. In
the example given for moral (moral) impossibility,
an artist who has lost his child cannot be expected
to perform on stage; in the example given for
practical (actual) impossibility, the ring promised to
be transferred is lost in the depths of the sea; in the
examples given for economic impossibility (extreme
difficulty of performance), economic crises that
cause the debtor to lose his interest in the contract
to a great extent are, in our opinion, situations where
performance cannot be expected from the debtor
in accordance with the rule of good faith, which
requires recourse tothe rule of goodfaith. Therefore,
instead of ensuring the automatic termination of the
obligation by applying the impossibility provisions,
it would be more appropriate, in our opinion, to
give the debtor the right to have a say and to pave
the way for the debtor to make an adaptation or to
terminate the contract in cases where adaptation is
not possible; in other words, to apply Art. 138, not
Art. 136, of the Turkish Code of Obligations.

3- Does the impossibility necessarily have to be
permanent?

According to the prevailing view, the impossibility
must be permanent. According to the authors
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IV. MUCBIR SEBEP VE BEKLENMEDIK
HALIN INSAAT SOZLESMELERINE
ETKISI

A. Daimi imkansizlik

Micbir sebep, 6rnedin; imar mevzuatindaki bir
dedisiklik veya insaat i¢in gerekli malzemenin
ithalatiniengelleyenyasaklaryahut tarihieser kesfivs.
nedenlerle insaata getirilen yasaklar gibinedenlerle
insaatin devamini yahut tamamlanmasini imkansiz
hale getirmis olabilir.

Bu durumda, ilk olarak, taraflar arasinda bu riskin
nasil paylastirildigina bakilmalidir. Diger bir ifadeyle,
sozlesmenin kaderini esasen sozlesmenin kendisine
bakarak tayin etmek gerekecektir.

Sozlesmede buna iliskin bir dizenleme yapilmamis
ise; TBK m. 136 hukmune gore kusursuz imkansizlik
nedeniyle karsilikli borglar sona erecek; o ana
kadar yapilan islerin maliyeti sebepsiz zenginlesme
esaslarina gore talep edilebilecektir.

Boyle bir durumla karsilasan muteahhit, durumu
derhalis sahibine bildirmedidi takdirde, gecikmeden
dogan zarari tazmin etmekle yokumladar. (TBK m.
136/3)

B. Gegici imkansizlik

Bazi hallerde mucbir sebep, daimi dedil, gecici
olarak ifayi engeller (6rnedin COVID-19 vyasaklari
gegici olarak bazi isleri durdurmustur). Bu ihtimalde,
karsilikli bor¢lar sona ermez; sadece mucbir sebebin
devam ettigi stre toplam insaat stresine eklenir.

Sozlesmelerde bu halin belirli bir sire devam
etmesi  halinde sozlesmenin  hakli  sebeple
feshedilebilecegine iliskin  hukimler yer alabilir.
Bu durumda, sozlesmede belirlenen kurala riayet
edilerek sozlesme feshedilebilir. Fesheden tarafin
tazminat talebi olmaz. Zira kusur bulunmamaktadir.
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Sozlesmede yer almasa bile, hic kimseden sonsuza
kadar beklemesi talep edilemez. Kaynagini durustluk
kuralindan alan bu kural, «akde tahammul suresi»
olarak da bilinir.

C. Uyarlama

Beklenmedik haller, micbir sebep gibi imkansizliga
yol acmazlar. Beklenmedik haller ile karsilasan
insaat sozlesmelerinin  akibeti, yine oncelikle
sozlesmede bu  hususa iliskin bir duzenleme
yapilmissa o dizenlemeye gore; boyle bir hikim
bulunmamaktaysa kanuna gore tayin edilecektir.

TBK m. 138 hukmu; sozlesmenin kuruldugu asamada
var olan kosullarin olagantstd bir nedenle, bir
tarafin aleyhine asir élcide degistigi durumlarda,
(artik sozlesmenin taraflarinca baslangicta kurulan
menfaatler dengesi duristlik kuralina aykiri olacak
olctide bozuldugu icin) ayni kosullarda ifa etmenin
taraflardan beklenemeyecedini ifade eder.

Beklenmedik hal ile karsilasan taraflar, mutabakatla
uyarlayabilir; mutabakatin

saglanamadigi  hallerde ise hakime basvurarak

sozlesmelerini

uyarlama talep edebilirler. Hakim uyarlama yaparken,
vadeyi uzatabilir; sozlesme bedelini artirip azaltabilir,
kullanilacak malzemenin nitelik veya niceliginde
degisiklige karar verebilir.

Uyarlamada, «taraflar  kosullarin  dedisecegini
bilselerdi sozlesmeyi nasil kurgularlardi?»
Sorusunun cevabi arastirilir. Uyarlama mumkdn
dedilse, (taraflarin kosullarin degisecedini bilselerdi
sozlesmeyi  hic  akdetmeyecekleri  sonucuna

ulasiliyorsa) hakim sozlesmeyi sona erdirir.

V. FIDIC SOZLESMELERINDE MUCBIR
SEBEP

Uluslararasiinsaat sozlesmelerinde en cok uygulanan
tip sozlesme Fidic sozlesmeleridir. Fidic Kirmizi Kitap
(2017) m. 18 micbir sebebi dizenlemistir.
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defending this view, the distinction between
impossibility and default is based on a very
simple criterion: in the case of impossibility of
performance, there is no possibility of subsequent
performance of the performance that could not be
performed on time; whereas in the case of default,
there is the possibility of compensation. In the
case of temporary impossibility, since there is the
possibility of subsequent performance, there is
not an impossibility of performance, but a default
of the debtor. Accordingly, the consequences of
default arise, with the exception of compensation
obligations based on fault, and the possibility of
termination may be exercised based on default.

According to the opposing view, which we agree
with, it is not possible to say that a default of the
debtor has occurred in the event of a temporary
impossibility of performance; in this case, there
is a debt whose performance (even if temporary)
is impossible. As is known, performance must
be possible for the debtor to be in default.
Therefore, in case of temporary impossibility, the
consequences of impossibility, not default, should
arise. However, in my opinion, in permanent debt
relations, temporary impossibility also renders the
performance of the obligation impossible for the
duration of the impossibility, and in this case, the
rules regarding partial impossibility in terms of time
should be applied.

IV. THE EFFECT OF FORCE
MAJEURE AND CONTINGENCY ON
CONSTRUCTION CONTRACTS

A. Permanent Impossibility

Force majeure may have made it impossible
to continue or complete the construction, for
example, due to a change in zoning legislation or
prohibitions preventing the import of materials
required for construction, or prohibitions imposed
on construction due to the discovery of historical
monuments, etc.

In this case, one should first look at how this risk is
allocated between the parties. In other words, the
fate of the contract should essentially be determined
by looking at the contract itself.

If there is no provision in the contract, mutual
obligations will be terminated due to perfect
impossibility according to Article 136 of the TCO, and
the cost of the works performed up to that point
can be claimed according to the principles of unjust
enrichment.

If the contractor who encounters such a situation
fails to notify the owner immediately, he is liable to
compensate the damage caused by the delay (Art.
136/3 TCO).

B. Temporary Impossibility

In some cases, force majeure prevents performance
temporarily, not permanently (e.g. Covid- 19 bans
have temporarily stopped some works). In this
case, mutual obligations are not terminated; only
the period of force majeure is added to the total
construction period.

Contracts may contain provisions stipulating that
the contract may be terminated for just cause if
this situation continues for a certain period of time.
In this case, the contract may be terminated by
complying with the rule specified in the contract.
The terminating party shall not claim compensation.
Because there is no fault.

Even if it is not included in the contract, no one can
be asked to wait indefinitely. This rule, which derives
its source from the rule of good faith, is also known
as the "contractual tolerance period".

C. Adaptation

Contingencies do not lead to impossibility like force
majeure. The fate of the construction contracts
that encounter unforeseen circumstances shall be
determined according to this regulation, if there
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Buna gore; mucbir sebepten etkilenen taraf,
hangi edimlerin etkilendigini de belirterek 14 gun
icerisinde durumu karsi tarafa bildirmelidir (m.18.2).
Mucbir sebebin devami halinde, bundan etkilenen
tarafilk bildirimden sonraki her 28 giinde bir durumu
karsi tarafa bildirmelidir. Taraflar mucbir sebebin
istenmeyen zararli etkilerini en aza indirmek icin
ellerinden gelen cabayi gostermekle yikumladur
(M18.3).

Micbir sebep nedeniyle isleri geciken yuklenici ek
streye hak kazanir. Yaklenicinin mucbir sebepten
oturd ek maliyete katlanmasi gerekirse bunu is
sahibinden talep edebilir (m. 18.4). Micbir sebep
nedeniyle isler tek seferde 84 gun boyunca durur
veya birden ¢ok seferde toplam 140 gun durursa,
taraflar hakli nedenle fesih bildiriminde bulunabilirler.
Bildirimden itibaren 7 giin sonunda sozlesme sona
erer. Yuklenici o zamana kadarki hak edislerine
hak kazanir (m.18.5). Taraflarin yukumlulukleri ise
imkansizlik nedeniyle sona erer (m. 18.6).

Sozlesmenin imkansiz hale gelmedidi, uyarlamaya
konu olabilecek tirden beklenmedik hallerle
karsilasilmasi halinde de sozlesmenin akibeti yine
Fidic Kirmizi Kitap (2017) igerisinde sozlesmede
degisiklik m.13 htukmunde dizenlenmistir. Mihendis
talimat vererek vyahut bir dedisiklik teklifinde
bulunmasi  teklifiyle yukleniciden sozlesmede
dedisiklik isteyebilir. Dedisiklikler, stre uzatimina
yahut bedelde dedisiklige neden olabilir. Hukuki
dedisimler icin uyarlama istenebilecedi  gibi,
maliyetteki degisimler icin de uyarlama istenebilir
(m. 13.6-13.7)Kosullari varsa stre uzatimi s6z konusu
olabilir (m. 8.5). Stre uzatimi veya bedelde dedisiklik
halinde bildirim gereklidir (m. 20.2).
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is a provision regarding this issue in the contract;
if there is no such provision, it shall be determined
according to the law.

Article 138 of the TCO states that in cases where the
conditions that existed at the time of the conclusion
of the contract have changed excessively to the
detriment of one party due to an extraordinary
reason, the parties cannot be expected to perform
under the same conditions (since the balance of
interests initially established by the parties to the
contract has been disrupted to the extent that it is
contrary to the rule of good faith).

Parties who encounter unforeseen circumstances
may adapt their contracts by mutual agreement; in
cases where mutual agreement cannot be reached,
they may request adaptation by applying to the
judge. While making adaptation, the judge may
extend the term, increase or decrease the contract
price, and decide on changes in the quality or
quantity of the material to be used.

In adaptation, the answer to the question "how would
the parties have drafted the contractiftheyhad known
that the conditions would change?" is investigated. If
adaptation is not possible (if it is concluded that the
parties would not have concluded the contract at all
if they knew that the conditions would change), the
judge terminates the contract.

V. FORCE MAJEURE IN FIDIC
CONTRACTS

Fidic contracts are the most commonly applied type
of international construction contracts. Article 18 of
the Fidic Red Book (2017) regulates force majeure.
Accordingly, the party affected by force majeure
must notify the other party within 14 days, specifying
which performances are affected (Art. 18.2). If the
force majeure continues, the affected party must
notify the other party every 28 days after the first
notification. The parties are obliged to use their best
efforts to minimize the undesirable harmful effects
of force majeure (Art18.3).

A contractor whose works are delayed due to
force majeure is entitled to additional time. If the
contractor is required to incur additional costs due
to force majeure, he may claim them from the owner
(Art. 18.4). If, due to force majeure, the works are
stopped for 84 days at a time or for a total of 140
days at more than one time, the parties may give
notice of termination for just cause. The contract
ends at the end of 7 days after the notice. The
contractor is entitled to progress payments up to
that time (Art.18.5). The obligations of the parties are
terminated due to impossibility (Art. 18.6).

The fate of the contract in the event of unforeseen
circumstances that do not render the contract
impossible and that may be subject to adaptation
is also regulated under Art. 13 of the Fidic Red Book
(2017). The engineer may request the contractor
to modify the contract by giving instructions or by
proposing a modification proposal. Changes may
lead to an extension of time or a change in the price.
As adaptation may be requested for legal changes,
adaptation may also be requested for changesin cost
(Art. 13.6-13.7). If there are conditions, an extension
of time may be possible (Art. 8.5). Notification is
required in case of extension of time or change in
price (Art. 20.2).
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I. GIRIS

Iklim degisiminin baslica nedenlerinden biri sera
gazi emisyonlarindaki artistir. Uluslararasi alanda
iklim krizinin 6ntne gegilmesi i¢in uzun vyillardir
adimlar atilmaktadir. Nitekim ktresel isinmanin iklim
Uzerindeki etkilerine karsi 1994 yilinda BM Iklim
Degisikligi Cerceve Sozlesmesi'nin (“BMIDCS”) ve
2005 vyilinda da Kyoto Protokolt’'nin (“Protokol”)
yurtrlige girmesiyle uluslararasi  alanda  iklim
dedisiminin ondne gecilmesi amaclanmistir. Turkiye
Protokol’in  Ek-I dlkeleri arasinda vyer almasina
ragmen ozel sartigeredi Ek-B disi ilke konumundadir
ve bu nedenle sera gazi emisyonu azaltim taahhidu
de bulunmamaktadir.

Turkiye ayrica, iklim dedisikligi ile mucadele
kapsaminda 2015 tarihli Paris Anlasmasi’ni onaylamis
ve anlasma 7 Ekim 2021 tarihinde yUrirlide girmistir.
Paris Anlasmasi ile sera gazi emisyonlari azaltim ve
uyum, eylem planlarinin olusturulmasi ve tesvikler
taahhit altina alinmistir. Ayrica belirtmek gerekir
ki, BMIDCS'yi imzalayan Ulkeler, Taraflar Konferansi”
(“Conference of the Parties”, “COP”) olarak anilan ve
her yil dizenlenen Taraflar Toplantis'nda bir araya
gelmektedirler. Bu kapsamdai Turkiye 31 Ekim-
12 Kasim 202V7de Clasgow’da gergeklestirilen 26.
Taraflar Toplantisina (“COP26”) Paris Anlasmasini
imzalayarak katilmis ve 2053"yiliicin net sifir emisyon
hedefini aciklamistir.

Kyoto Protokolt ile baslayan sera gazi salim
sinirlandirma ve azaltim streci ginimuzde kendini;
tesvikler, kaynak garantileri, emisyon ticareti ve
karbon piyasalarinda gostermektedir. Protokol’in 17.
maddesi .. Ek-B'de yer alan Taraflar, 3. maddedeki
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taahhdtlerini - yerine  getirmek amaciyla  salim
ticaretine katilabilirler. B6yle bir ticaret, o maddedeki
sayisallastirilmis  salim  sinirlandirma  ve  azaltim
taahhutlerini karsilamak amacina yonelik Ulke ici
eylemleri  tamamlayici olacaktir.”  duzenlemesini
icermektedir. Bu anlamda, Turkiye EK-B’de yer alan
Ulkeler arasinda yer almadidindan Protokol’in bu
mekanizmalarindan faydalanamamaktadir.

Turkiye'nin  zorunlu karbon piyasalarina  katilimi
mumkin olmasa da, Turkiye Cumhuriyeti iklim
Dedisikligi Eylem Plani 2011-2023te? Turkiye'de
karbon piyasasinin kurulmasina yonelik calismalarin
yapilmasi eylem planina alinmistir. Turkiye, bu
kapsamda taraf oldugu 2005 vyilindan itibaren
Gonulli Karbon Piyasasi kurulmasi yonunde adimlar
atmistir. Turkiye icin ilk olarak 2013 yilinda Gondlla
Karbon Piyasasi Proje Kayit Tebligi'nin® yayinlanmasi
ile baslayan bu slreg, 01.06.2021 yilinda yarirltge
giren Elektrik Piyasasinda Yenilenebilir Enerji Kaynak
Caranti Belgesi Yonetmeligi® ile ileriye tasinmistir.

[I. EMISYON TICARETI (“TICARETI
YAPILABILIR KIRLETME PERMILERI”,
“KARBON TICARETI”) NEDIR?

Emisyon ticareti, ilgilinin kendisine taninan kirletme
permi (kota, ust sinir, salimim izni) igerisinde
emisyon Uretimi yapmasina izin verilmesi prensibine
dayanmaktadir. ilgili kendisine tahsis edilen kirletme
permisinden (izninden) daha az emisyon yaratmasi
halinde fark kismin  ticareti yapabilmektedir.
Boylelikle vyiksek emisyonlu ilgililer ile dustk
emisyonlu ilgililer arasindaki arz-talep iliskisine
dayanarak yenilenebilir enerji sertifikalari ile emisyon
ticareti yapilabilmektedir.
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[. INTRODUCTION

One of the main causes of climate change is the
increase in greenhouse gas emissions. Steps have
been taken for many years to prevent the climate
crisis in the international arena. As a matter of fact,
with the entry into force of the UN Framework
Convention on Climate Change ("UNFCCC") in 1994
and the Kyoto Protocol ("Protocol") in 2005 against
the effects of global warming on the climate, it was
aimed to prevent climate change in the international
arena. Although Turkey is among the Annex-I
countries of the Protocol, it is a non-Annex-B
country due to its special condition and therefore
does not have a commitment to reduce greenhouse
gas emissions.

Turkey also ratified the 2015 Paris Agreement
to combat climate change and the agreement
entered into force on 7 October 2021. With the Paris
Agreement, greenhouse gas emission reduction
and compliance, the creation of action plans and
incentives are undertaken. It should also be noted
that the signatory countries of the UNFCCC meet at
the annual Conference of the Parties, referred to as
the Conference of the Parties ("COP"). In this context,
Turkey participated in the 26" Annual Meeting of the
Parties ("COP26") held in Glasgow on 31 October-12
November 2021 by signing the Paris Agreement and
announced the net zero emission target for 2053,

The greenhouse gas emission limitation and
reduction process that started with the Kyoto
Protocol has proven itself today;, incentives,
resource guarantees, emissions trading and carbon
markets. Article 16 bis of the Protocol states that "..

The Parties included in Annex B may participate in
emissions trading for the purposes of fulfilling their
commitments under Article 3 of this Protocol. Any
such trading shall be supplemental to domestic
actions for the purpose of meeting quantified
emission limitation and reduction commitments
under that Article.” In this sense, Turkey cannot
benefit from these mechanisms of the Protocol since
it is not among the countries included in Annex B.

Although it is not possible for Turkey to participate
in mandatory carbon markets, the Climate Change
Action Plan of the Republic of Turkey has been
included in the action plan to carry out studies for
the establishment of a carbon market in Turkey in
2011-20237. Within this scope, Turkey has taken steps
towards the establishment of a Voluntary Carbon
Market since 2005, when it became a partyto the
Protocol. This process for Turkey, which first started
with the publication of the Voluntary Carbon Market
Project Registration Communiqué?in 2013, has been
carried forward with the Requlation on Renewable
Energy Resource GCuarantee Certificate in the
Electricity Market?, which entered into force on
01.06.2021.

Il WHAT IS EMISSIONS TRADING
("TRADEABLE POLLUTION PERMS",
"CARBON TRADING")?

Emission trading is based on the principle that the
person concerned is allowed to produce emissions
within the pollution perm (quota, upper limit,
emission permit) granted to them. If the person
concerned creates less emissions than the pollution
perm (permit) allocated to them, they can trade




IIl. YEK-G BELGESI NEDIR?

Elektrik Piyasasinda Yenilenebilir Enerji  Kaynak
Caranti  Belgesi  Yonetmeligi  (“Yonetmelik”)
1411.2020°de  yayinlanmis ve 2009/28/EC  sayili
AB Direktifi'nin® 15. maddesinde belirtilen Kaynak
Carantileri (“Guarantees of Origin”) sistemine benzer
yeni biryesil sertifika sistemi 01.06.2021'de yrurlige
girmistir.

Yenilenebilir  Enerji  Kaynak Garanti  Belgeleri
("YEK-G"), Protokol ile duzenlenen  zorunlu
emisyon ticaretinin Turkiye'deki gonullulik esasl
yansimasidir.  YEK-G belgesi, yenilenebilir enerji
kaynaklarindan (“YEK”) Uretilen elektrik enerjisinin
ulusal ve uluslararasi piyasalarda alim-satiminda
kaynak tlrinG gosteren ve nihai tiketiciye tedarik
edilenelektrigin YEK lerden Gretildiginin takibi, ispati,
agiklanmasi ve nihayetinde bunun belgelendirilmesi
suretiyle tedariki saglanabilen bir belgedir.

YEK-G belgeleri, her biri 1 MWh elektrik tretimine
tekabul eden elektronik belgelerdir ve belgeye
konu IMWH’lik elektrik enerjisinin Uretildidi aydan
itibaren 12 ay boyunca gegerliligi bulunmaktadir.
Piyasa katilimcisi tarafindan yapilacak YEK-G belgesi
ihra¢ basvurusunu muteakiben, Enerji Piyasalari
Isletme A.S./nin (“EPIAS”) YEK-G sistem kullanicilarina
ait  belgelendirilebilir ~ Gretim  miktari  dikkate
alinarak YEK-G belgesini elektronik bir belge olarak
duzenlenmesiile YEK-G belgesiihraci gerceklestirilir.
lhra¢c edilen YEK-G Belgeleri, sistemde hesabi
bulunan sistem kullanicilari  arasinda  ticarete
konu olabilir. YEK-G belgesinin, tespit edilebilir
bir yenilenebilir enerji tuketimi ile iliskilendirilip
ifsa amaciyla kullanilmak Gzere sonlandirilmasi ile
itfa gerceklesir. Bu sekilde nihai tiketiciye, tedarik
edilen elektrik enerjisinin  yenilenebilir  enerji
kaynaklarindan Uretildigi YEK-G belgesi vasitasiyla
belgelendirilerek, fatura ve/veya beraberinde baska
bir bildirim araciile agiklanir. 12 ay gegmesine ragmen
itfa edilmemis belge EPIAS tarafindan tekrar baska
bir hesaba transfer edilemeyecek sekilde ilga edilir.
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IV. YEK-G BELGESI’'NIN KULLANILMASI

Yonetmelik ile duzenlenen YEK-G belgelerinin
ticaretinin  6nUnUn acilmasi ile elektrik Gretim
ve tlketiminde venilenebilir enerji kaynaklarinin
kullaniminin ~ tesvik edilmesi  amaclanmaktadir.
Turkiye’'nin - Protokol kapsaminda bir taahhidu
bulunmasa da  taraf oldugu  milletlerarasi
sozlesmelerden dodgan yukdmlultkleri, mevzuat
ve Eylem Planlari dahilinde sera gazi emisyonunun
azaltilmasi i¢in YEK-G belgeleri 6nemli bir adimdir.

Protokol kapsaminda yenilenebilir enerji sertifikalari,
akredite olmalari sarti ile Karbon Saydamlik Projesi
(CDP), Yenilenebilir Enerji 100 (RE100) ve Kuresel
Raporlama Inisiyatifi (GRI) gibi surdurdlebilirlik
raporlarinda vyer alabilmektedir. Ancak YEK-G
belgelerinin ilgili raporlarda kullanilabilmesi icin
calismalar hentz devam etmekte olup su an yalnizca
ulusal alanda kullanimlari mamkan kilinmistir.

Ayni sekilde calismalarin tamamlanmasi halinde,
YEK-G Belgeleri; 1SO® 14064 de, Karbon Ayak Izi
hesaplamalarinda, Sera Cazi Protokolld’ (“CHG”)
Kapsam—2'de®” (elektrik tuketiminden kaynaklanan
sera gazi emisyonlari) yer alan sera gazi salinimlarinin
azalumi icin ve kurumsal taahhitlerin  yerine
getirilmesinde kullanilabilecektir.

Onemle belirtmek gerekir ki, Kapsam-2'ye giren
enerji (satin alinan elektrik) kaynakli emisyonlar
%70,2 ile 30.04.2022 tarihli Turkiye Istatistik Kurumu
(“TUIK”) verilerine gore Turkiye toplam sera gazi
emisyonlarinda, 2020 yilinda CO, esdederi olarak
en buyik payr almistir’® Her ne kadar, mevcut
durumda YEK-G belgelerinin kullanimi gonalluluk
esasina dayali ve ulusal duzlemle sinirli olsa da iklim
krizi ile mucadelede; Uretici, tedarikci ve tuketici
aliskanliklarinin bu yonde degismesi, tesvik edilmesi
ve desteklenmesi dnem arz etmektedir.
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the difference. Thus, based on the supply-demand
relationship between high-emission related and
low-emission subjects, emission trading can be
done with renewable energy certificates.

. WHAT IS THE YEK-G CERTIFICATE?

The Regulation on Renewable Energy Resource
Guarantee Certificate in the Electricity Market
("Regulation”) was published on 14.11.2020 and
a new green certification system similar to the
Guarantees of Origin system specified in Article 15
of the EU Directive 2009/28/EC° entered into force
on 01.06.2021.

The Renewable Energy Resource Guarantee
Certificates ("YEK-G") are a voluntary reflection
of the compulsory emission trade regulated by
the Protocol in Turkey. The YEK-G Certificate is a
document that shows the type of resource in the
purchase and sale of electrical energy produced
from renewable energy resources ("RER") in national
and international markets and can be supplied by
monitoring, proving, explaining and ultimately
documenting that the electricity supplied to the
final consumer is produced from RER’s.

YEK-G  Certificates are electronic documents
corresponding to 1 MWh of electricity production
each and are valid for 12 months from the month of
production of 1 MWh of electrical energy subject
to the certificate. Following the YEK-G Certificate
issuance application to be made by the market
participant, the YEK-G Certificate is issued by Enerji
Piyasalari Isletme A S.("EPIAS") by issuing the YEK-G
Certificates as an electronic document, considering
the certifiable production amount of the YEK-G
system users. Issued YEK-G Certificates can be
subject to trade among system users who have
accounts in the system. Reimbursement takes place
when the YEK-GC Certificate is terminated to be used
for disclosure purposes in relation to a detectable
renewable energy consumption. Thus, to the final
consumer is certified through the YEK-G Certificate
that the supplied electrical energy is produced from

NEW ERA IN ENERGY MARKETS: ORGANIZED RENEWABLE
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renewable energy sources and disclosed by invoice
and / or another notification tool. The certificate
that has not been redeemed after 12 months is
canceled by EPIAS in such a way that it cannot be
transferred to another account again.

IV. USAGE OF YEK-G CERTIFICATE

Itisaimed to encourage the use of renewable energy
resources in electricity production and consumption
by paving the way for the trade of YEK-C Certificates
regulated by the Regulation. Although Turkey does
not have a commitment under the Protocol, the
YEK-GC Certificates are an important step for the
reduction of greenhouse gas emissions within the
scope of its obligations arising from international
conventions, legislation and Action Plans.

Within the scope of the protocol, renewable energy
certificates can be included in sustainability reports
such as the Carbon Disclosure Project (CDP),
Renewable Energy 100 (RE100) and the Clobal
Reporting Initiative (CRI), provided that they are
accredited. However, implementation on the use
of YEK-G Certificates in the relevant reports are still
in progress, therefore they are only available in the
national area at the moment.

Likewise, upon the implementation, YEK-G
Certificates can be used in ISO® 14064° in the
calculations of the Carbon Footprint, for the
reduction of greenhouse gas emissions (greenhouse
gas emissions from electricity consumption) in the
Greenhouse Gas Protocol’ ("GHG") Scope-2°? and in
the fulfillment of corporate commitments.

It should be noted that, according to the Turkish
Statistical Institution (“TUIK”) data dated 30.04.2022,
Turkey's total greenhouse gas emissions received
the largest share as CO2 equivalent in 2020 with
70.2% of the emissions from energy (electricity
purchased) included in Scope-2.° Although the
use of YEK-G Certificates is currently voluntary and
limited to the national level, in the fight against the
climate crisis; it is important that producer, supplier




V. ORGANIZE YEK-G PIYASASI NEDIR?

Organize  YEK-G  Piyasasi, EPIAS  tarafindan
organize edilip isletilen ve YEK-G belgesinin piyasa
katilimcilari arasinda alim-satiminin gergeklestirildigi
piyasadir. Sisteme iliskin genel esas ve stregler”
EPIAS tarafindan belirlenmekte olup YEK-G sistemi
katihm anlasmasini imzalamis ve Yonetmelik'in 9.
maddesinde belirtilen kayit islemlerini tamamlamis
Gretim lisansi sahibi  tuzel kisiler ile tedarik
lisansi sahibi tuzel kisiler bu piyasalara katilhim
saglayabilmektedirler.

Organize YEK-G piyasasinda blok zincir teknolojisi
kullanilarak YEK-G belgelerinin alim, satim, itfa, ihrag
islemleri yapilabilmektedir. YEK-G Belgeleri, sistem
kullanicilarinin hesaplari  arasinda  devredilmek
suretiyle transfer edilebilir veya piyasa katilimcilari
aralarinda enerjiden badimsiz olarak ve Enerji
Piyasasi Duzenleme Kurulu (“Kurul”) onayina tabi
olmayan ikili anlasmalar yoluyla ticareti yapabilir.

Organize YEK-G Piyasasinda teklifler TL/MWh olarak
verilmektedir ve teklifler icin EPIAS tarafindan
maksimum ve minimum fiyat belirlenmektedir.
Mevcut durumda alis-satis teklifi sunmak Uzere
kullanilacak olan asgari fiyat limiti sifirdir.

Bu tekliflerin verilebilmesi igin piyasa katilimcilarinin
mali risklere karsi piyasa islem teminatlari olmasi
gerekmektedir. Bu kapsamda Istanbul Takas ve
Saklama Bankasi AS. (“Takasbank”) tarafindan
'Merkezi Uzlastirma Kurulusu" sifatiyla nakit takas
ve teminat yonetimi hizmeti sunulmaktadir®. Bu
hizmetin alinmasi zorunlu olup YEK-G Piyasasi
kayit islemlerinin tamamlanabilmesi igin Takasbank
Merkezi Uzlastirma Kurulusu - Katihmer Anlasmasi™
imzalanmasi gerekmektedir. Zira bu anlasmanin
imzalanmamasi  halinde EPIAS teminat vyatirma
islemleri  gergeklestirilemeyecedinden  Organize
YEK-G Piyasasinda islem gerceklestirilmesi mumkin
olmayacaktir. Piyasa katilimcilarinin islem teminati
hesaplarinda bulunan teminat tutari, ilgili katilimcinin
varsa satis yonlu eslesmeleri dustlerek alis yonlu
teklifi ve eslesmesi kadar bloke edilir ve islem limiti bu
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oranda azalir. Piyasa katilimcilari, mevcut piyasa islem
teminati tutarlari kadar Organize YEK-G Piyasasinda
islem  gergeklestirebilir.  Ancak teminati  vyeterli
olmayan sistem kullanicilari sadece satis yoninde
aktif kendi YEK-G belgeleri kadar teklif de verebilir.

Organize  YEK-G  Piyasasi,  Elektrik  Piyasasi
Dengeleme ve Uzlastirma Yonetmeligi (“DUY”)
hukumleri uyarinca nihai uzlastirma  bildiriminin
yayimlandidi ginden sonraki dordinci is guni
olmak Uzere ayda bir kez acilir. Piyasa katilimcilari
islemlerini kontratlarin; alim, satim icin isleme acik
oldugu (“Seans”) stre boyunca 10.00-15.00 saatleri
arasinda gerceklestirilebilir. Piyasa katiimcilari seans
suresince acik olan kontratlara alis ve/veya satis
yonla teklif verebilir.

VI. SONUC

Turkiye, Protokol'in  EK-B listesinde  sayilan
Ulkelerden olmadigindan ve dolayisiyla uluslararasi
alanda yapilan zorunlu emisyon ticareti piyasalarina
giremediginden, uluslararasi uyum alt yapisi hazir
olmasina ragmen, YEK-G belgelerinin bu piyasalara
entegrasyonu  sagdlanamamaktadir.  Turkiye'nin
kurdugu bu gonullt  piyasalarin uluslararasi
alanda taninmamasi  kurumsal  taahhdtlerinde
ve surdurtlebilirlik  raporlarinda bu  belgelerin
kullanilamamasi sonucunu dodurmaktadir.

YEK-G belgeleri ulusal alanda kurumsal isletme ve
firmalarin sosyal sorumluluk ve marka degerinin
arttirilmasi bir yana, Protokol uyarinca herhangi
bir taahhtdu bulunmamasina ragmen Turkiye’nin
Turkiye Cumhuriyeti Iklim Degisikligi Eylem Plani
uyarinca hedeflerinin  gergeklestiriimesinde  ve
kullanilabilecektir. Bu belgelerin ve piyasalarin
uluslararasi piyasalara entegrasyonunun
saglanabilmesi halinde ise CDP, RE100, GRI, GHG
ve Karbon Ayak izi gibi stirdirilebilirlik raporlarinda
kullanilmasinin 6nu acilacaktir.

Henlz Turkiye’'de vesil finans dizenlemeleri cok yeni
oldugundan, bu sistemlere iliskin detaylar, yapilacak
duzenlemeler ve uygulamalarla netlik kazanacaktir.

ENERJI PIYASALARINDA YENI DONEM: ORGANIZE
YENILENEBILIR ENERJI KAYNAK GARANTI PIYASASI (YEK-G)

ENG

and consumer habits change, encourage and
support in this direction.

V. WHAT IS ORGANIZED YEK-G
MARKET?

Organized YEK-G Market is the market organized
and operated by EPIAS and where the YEK-G
Certificate is traded among market participants. The
general principles and processes'” regarding to the
system are determined by EPIAS. The legal entities
holding production licenses and/or supply licenses
who have signed the YEK-GC system participation
agreement and have completed the registration
procedures specified in Article 9 of the Regulation,
can participate in these markets.

In the organized YEK-G market, purchase, sale,
reimbursement, and issuance of YEK-G Certificate,
made by using blockchain technology. YEK-G
Certificates can be traded by transferring between
the accounts of system users or through bilateral
agreements  between  market  participants
-independently from energy- which is not subject
to the approval of the Energy Market Regulatory
Authority (“Board”).

In the Organized YEK-G Market, bids are given in
TRY/MWh and the maximum and minimum price
is determined by EPIAS for the bids. Currently, the
minimum price limit that will be used to make a bid-
ask is zero.

For these offers to be made, market participants
must have market trading guarantees against
financial risks. In this context, Istanbul Takas ve
Saklama Bankasi AS. ("Takasbank") provides cash
clearing and collateral management services as
the "Central Conciliation Institution". This service
must be obtained and in order to complete the
registration process of YEK-G Market, Takasbank
CentralSettlement Agency - Participant Agreement'
must be signed. If the agreement is not signed, since
EPIAS collateral deposits cannot be carried out,
it will not be possible to carry out transactions in
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the Organized YEK-G Market. The security deposit
required in the deposit accounts and the transaction
limits are determined by blocking the deposit
accounts up to the bid amount and by deducting
the sales matches, if applicable, of the participant
from the blocked deposit. Market participants can
trade in the Organized YEK-G Market up to the
amount of the available market transaction margin.
However, system users who do not have sufficient
collateral can only bid as much as their active YEK-G
Certificate in the direction of sale amount.

The Organized YEK-G Market is opened once a
month on the 4" working day after the day of
publication of the final settlement notification in
accordance with the provisions of the Electricity
Market Balancing and Conciliation Regulation
("BCR"). Market participants can trade between10.00
and 15.00 during the period when the contracts are
open for trading (the "Session"). Market participants
can bid for buying and/or selling contracts that are
open during the session.

VI. CONCLUSION

Since Turkey is not listed in Annex-B of the Protocol
and therefore cannot enter the compulsory
emission trading markets in the international arena,
the implementation of YEK-G Certificates into these
markets cannot be ensured despite the fact that the
international implementation infrastructure is ready.
The fact that these voluntary markets established by
Turkey are not recognized in the international arena
results in the inability to use these certificates in
corporate commitments and sustainability reports.

Aside from increasing the social responsibility and
brand value of corporate enterprises and firms in
the national arena, YEK-G Certificates can be used
and in the accomplishment of Turkey's targets in
accordance with the Climate Change Action Plan of
the Republic of Turkey, even though it does not have
any commitment in accordance with the Protocol.
If these certificates and markets can be integrated
into international markets, they can be used in
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edilse de GHG kapsaminda guncel egilimin Kapsam-3'e dogru genisledigi

soylenebilecektir.

Greenhouse Gas Emission Statistics 1990-2020, Turkish
Statistical Institute, Publication Date: 30 March 2022 10.00, Issue
45862,https://data.tuik.gov.tr/Bulten/Index?p=Sera-Cazi-Emisyon-
Istatistikleri-1990-2020-45862, https://enerji.gov.tr//Media/Dizin/EVCED/
tr/%C3%87evreVe%C4%BOklim/%C4%BOklimDe%C4%9Fi%C5%9Fikli%Ca%IFi/
UlusalSeraGaz%C4%B1EmisyonEnvanteri/Belgeler/Ek-1.pdf

EPIAS, Cevresel Piyasalar YEK-G Piyasasi Genel Esaslar ve Surecler https://www.

epias.com.tr/yek-g-piyasasi/genel-esaslar-ve-surecler/

TR

https://www.epias.com.tr/wp-content/uploads/2021/05/YEK-G-Sistem-
Kullanici-Kilavuzu-24.05.2021.pdf

Yenilenebilir Enerji Kaynak Caranti (YEK-C) Piyasasi, Genel Tanim, Takasbank,
https://www.takasbank.com.tr/tr/hizmetler/hizmet-verilen-piyasalar/

yenilenebilir-enerji-kaynak-garanti-yek-g-piyasasi/genel-tanim

Takasbank MerkeziUzlastirma Kurulusu — Katilimei Anlasmasi, Takasbank, https://
www.takasbank.com.tr/documents/kaynaklar/yek-g-sozlesme-18052021.pdf

ENERJI PIYASALARINDA YENI DONEM: ORGANIZE
YENILENEBILIR ENERJI KAYNAK GARANTI PIYASASI (YEK-G)

ENG

sustainability reports such as CDP, RE100, GRI, GHG
and Carbon Footprint.

Since green finance regulations are still very new in
Turkey, the details of these systems will be clarified
with the regulations and applications to be made.
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l. GIRIS

Mal ve hizmet teslimini konu alan sozlesmelerde
para alacaklisini ge¢ odemenin sonuglarindan
korumak amaciyla, yeni 6102 sayili Turk Ticaret
Kanunu’nun (“TTK”) 1530. maddesinin 2 ila 8. fikralari
arasinda dizenlenen hukumler, para borclusunun
ihtar gerekmeksizin temerride dusirilebilmesine,
vadenin kural olarak en fazla 60 gun olarak
kararlastirilabilmesine ve ge¢ 6deme halinde ticari
islere uygulanan yasal faiz oranindan daha yuksek
bir faiz orani uygulanmasina olanak saglamaktadir.
llgili dizenlemeler ile Avrupa Birligi'nin ("AB”) ticari
islemlerde ge¢ odemelerle mucadeleye yonelik
yonergesinin i¢ hukuka tasinmasi ve bu vesileyle
mal ve hizmet tedarik eden para alacaklilarinin
alacaklarina daha hizli ulasmasini sadlarken ayni
zamanda onlara usuli baglamda da kolaylik sadlamak
amaclanmistir” Zira hem ilgili yonergenin hem
de kanun maddesinin gerekgelerinde belirtildigi
Gzere, TTK’nin 1530. maddesinin 2. ila 8. fikralarinda
bulunan mal ve hizmet tedariginde gec 6demenin
sonuclarina iliskin hukumlerin temel hedefi, dzellikle
hipermarket, stUpermarket gibi qucli isletmelere
mal ve hizmet teslimi yapan kicuk ve orta olcekteki
isletmelerin uzun odeme sureleri kararlastirma
yoluyla sd6z konusu buayuk capl isletmelerce
finansman araciolarak kullaniimalariniengellemek ve
onlari ge¢ 6deme ve buna badli olarak baslica nakit
akisinda yasanan ve hatta iflasa kadar giden finansal
problemlerden korumaktir? Ancak ilgili hukmun
sistematik acidan temerride iliskin TUrk Borclar
Kanunu (“TBK”) ve TTK hukumlerinden ayrik sekilde
dizenlenmesi, hikmin yorumlanmasi bakimindan
cesitli sorunlara yol acacadi sebebiyle doktrinde
elestiriimektedir. Bu calismada genel olarak TTK
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1530°un 2-8. fikralarinda yer alan hukimlerin geg
odeme bakimindan sonuglarina dedinilecek ve
esasen ilgili hukamlerin mal ve hizmet teslimini
konu alan sozlesmelere uygulanmasindaki sorunlar
Uzerinde durulacaktir.

. TTK MADDE 1530 KAPSAMINDA
VADE, TEMERRUT VE TEMERRUT
FAIZ]

TTK madde 1530'un 2 ila 8. fikralari arasinda
duzenlenen hukumler ile yukarida da belirtildigi
Gzere ilgili AB yonergeleri esas alinarak mal ve
hizmet tedarikini konu alan sozlesmelerde para
alacaklisi konumunda bulunan ticari isletmelere
hipermarket, sipermarket gibi gugli isletmelerin
dayattigi genis sureli vade duzenlemeleri ve buna
badli olarak alacaklarini ekonomik kosullarini &nemli
dlctde etkileyecek kadar gec tahsil etmelerinden
korumak amaciyla ilgili para bor¢lusu taraflara
caydirici duzenlemeler getirilmesi amacglanmistir.
Bu kapsamda ilgili hukumlerle mal ve hizmet
tedarigini konu alan  sozlesmelerde  6deme
stresinin kural olarak en fazla 60 gun olarak
belirlenebilecedinin hikim altina alinmasi ve genel
olarak vade duzenlemelerini kisaltici yonde anlayis
benimsenmesi ozellikle dikkat cekmekle birlikte,
ilgili hukumlerde para borglusu taraflarin ihtar
gerekmeksizin temerride dustrulmelerine olanak
saglayan ve ilgili temerrGt tarihinden itibaren ticari
temerrit faiz oranindan daha yuksek bir faizin
kendiliginden isleyecegdini 6ngoéren ek koruyucu
dizenlemeler de ver almaktadir. Calismanin bu
kisminda s6z konusu duzenlemelerin mahiyetine
vade ve temerr(t halleri ile temerrit faizine iliskin
hikumler esas alinarak kisaca yer verilecektir.
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ART. 1530 OF TCC: CONSEQUENCES OF
LATE PAYMENT IN THE SUPPLY OF GOODS
AND SERVICES & CONTRACTS GOVERNED

BY THE PROVISION

[. INTRODUCTION

The provisions regulated between paragraphs 2 and
8 of the Article 1530 of the new Turkish Commercial
Code No. 6102 (“TCC”) allow the debtor to be in
default without the need for the issuance of a default
notice by the creditor, the contractual payment
period to be set as a maximum of 60 days as a rule, as
well as it allows a higher interest rate than the legal
interest rate applied to commercial transactions in
order to protect the creditor from the effects of late
payments under contracts with respect to supply
of goods and services. The purpose of enacting
the pertinent regulations is to give domestic law
effect to the European Union's ("EU") directive on
combating late paymentsin commercial transactions
while also ensuring that suppliers of goods and
services receive their receivables more quickly
and with procedural convenience? According to
the justifications of both the relevant directive and
the article, the main objective of the provisions
regarding the consequences of late payment in the
supply of goods and services under paragraphs 2 to
8 of Article 1530 of the TCC, is to prevent small and
medium-sized enterprises that deliver goods and
services to strong enterprises such as hypermarkets
and supermarkets from being used as a financing
tool by these large-scale enterprises through long
payment terms and to protect them from late
paymentand other consequential financial problems
mainly with respect to cash flow, which may even
lead to bankruptcy.* However, the doctrine criticizes
the fact that the pertinent provision is systematically
isolated from the provisions of the Turkish Code of
Obligations ("TCO") and TCC regarding default as it
may lead to several issues with the interpretation

of the provisions. This study will explore the
fundamental impacts of the provisions in second
to eight paragraphs of Article 1530 of TCC on late
payment, while emphasizing the challenges involved
in the applications of those provisions to contracts
for the delivery of goods and services.

II. CONTRACTUAL PAYMENT PERIOD,
DEFAULT, AND INTEREST FOR
DEFAULT UNDER ARTICLE 1530 OF TCC

The purpose of the provisions requlated between
paragraphs 2 and 8 of Article 1530 of the TCC is
to introduce deterrent provisions based on the
pertinent EU directive to debtors in order to protect
the commercial enterprises that are creditors from
long payment termsimposed by powerful businesses
like hypermarkets and supermarkets and, as a result,
from the late collection of their receivables that
would significantly affect their economic conditions
as mentioned above. It is particularly notable in
this regard that the relevant provisions provide
an understanding to shorten the duration of the
payment terms that may be agreed on between
parties, as they indicate that the payment period
can be fixed as a maximum of 60 days in commercial
contracts for the supply of goods and services.
Further, the pertinent provisions contain additional
protective requirements that allow creditors to
default the debtors without notice and specify that,
an interest rate in excess of the commercial default
interest rate shall automatically accrue as of the
date of the relevant default. The nature of these
provisions in question will be briefly discussed on
the basis of the contractual payment terms, default,
and interest for default, in this section of the study.




i. S6zlesmede Belirli Vade Ongériilmesi Halinde
Temerrit

TTK 1530 ile para bor¢lusunun mitemerrit sayilacadi
ve temerrGt faizinin isletilecedi tarih bakimindan
sozlesmelerde belirli vade belirlenip belirlenmedidi
konusunda ikili ayrima gidilerek  duzenleme
yapilmistir® Bu kapsamda TTK 1530°un 2. fikrasi ile
oncelikle ticari isletmeler arasinda mal veya hizmet
tedariki amaciyla yapilan sozlesmelerde, sozlesmede
ongorilen vade/odeme slresinde para borcunun
6denmemesi halinde para bor¢lusunun ihtara gerek
olmaksizin  mutemerrit sayillacagi ve TTK 1530/3
uyarinca ilgili tarih itibariyle kendiliginden temerrit
faizi isletilecegi hukum altina alinmustir” Stpheye
mahal vermemek adina, séz konusu dizenlemede
bor¢lunun  6demedeki  gecikmeden  sorumlu
tutulamayacadi  hallerin hari¢  tutuldugu  ayrica
belirtilmelidir.

Ancak unutulmalidir ki, TTK 1530/5 sozlesmede
uzun sureli vade duzenlemelerini engellemek
amaciyla vadeye iliskin ayri bir siniflama getirmistir.
Bu kapsamda TTK 1530/5'in ilk cumlesi ile 6deme
suresinin taraflarca kural olarak en fazla altmis gun
seklinde kararlastirilabilecegdi hukam altina alinmistir®
Ancak para alacaklisi tarafin kiguk yahut orta 6lcekli
isletme veya tarimsal ya da hayvansal Gretici olmasi ve
para bor¢lusunun buyuk olcekliisletme sifatini tasidigi
haller hari¢ tutulmak Uzere taraflar, alacakli aleyhine de
adir bir haksiz durum yaratmamasi sartiyla sozlesme
serbestisi kapsaminda vadenin altmis ginden uzun
streli olmasini kararlastirabilirler”

ii. S6zlesmede Belirli Vade Ongériilmemesi
Halinde Temerriit

Belirli vade 6ngorialmeyen sozlesmeler bakimindan
para  borglusunun  kendiliginden  temerride
distigunin kabul edilecedi ve buna badli olarak
temerrit faizinin isletiimeye baslanacadi tarihin
belirlenmesi bakimindan TTK 1530/4 duzenlemesi
dikkate alinmalidir™® llgili hiukimde bor¢lunun
kendiliginden  temerride  dusecedi  tarihin
hesaplanmasi bakimindan alacakli tarafindan fatura
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veya benzer 6deme talebinin iletildigi ve/veya mal
ve hizmet tesliminin yapildigi tarihi esas alinmistir. Bu
kapsamda':

a) Alacakli tarafindan fatura veya es deger bir 6deme
talebi iletilmisse ilgili talebin borgluya teblidini takip
eden otuz gunluk strenin sonunda para borglusu
mutemerrit kabul edilecek ve temerrUt faizi bu tarih
itibariyle isletilecektir [TTK1530/4/a].

b) Alacakli tarafindan iletilen fatura/es deder 6deme
talebinin  bor¢lu tarafindan teblig alindigr tarih
tespit edilemiyorsa, para borclusunun mutemerrit
kabul edilecegi ve temerrit faizinin isletilecedi tarih
bakimindan mal veya hizmetin teslim alinmasini takip
eden otuz gunlik strenin sonu dikkate alinmalidir
[TTK1530/4/b].

o) Eger fatura/es deder odeme talebi mal/hizmet
tesliminden o6nce teblig edilmis ve bu tespit
edilebiliyorsa, para bor¢lusu mal/hizmet teslim tarihini
takip eden otuz guinlik strenin sonunda kendiliginden
temerride dusmuUs sayilacaktir [TTK 1530/4/c].

d) Kanunda veya sozlesmede mal veya hizmet
hakkinda kabul veya goézden gegirme usull
ongorulmisse ve para borglusu  faturayr veya
es deder o6deme talebini, kabul veya gézden
gecirmenin gerceklestidi tarihte veya bu tarihten
daha once almissa, bu tarihten sonraki otuz gunlik
strenin sonunda kendiliginden temerrit halinin
gerceklestigi  kabul edilecek ve temerrit faizi
isletilecektir [TTK 1530/4/d]. Ayrica belirtiimelidir ki
ilgili htkim uyarinca kabul veya gozden gegirme
icin sozlesmede ongorilen strenin teslim tarihini
itibaren otuz gunu asmasi halinde, bu durumun
alacaklinin aleyhine agir bir haksizlik olusturdugu
tespit edilebiliyorsa kabul veya goézden gegirme
stresi her halikarda mal/hizmetin teslim alinmasini
takip eden otuz gun olarak kabul edilecektir.”

iii. TTK Madde 1530 Kapsaminda Temerriit Faizi

Oncelikli olarak 1530. maddeye konu mal veya
hizmet tedarigi sozlesmelerinde gec 6deme halinde
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i. Default under Contracts Regulating a Specific
Payment Term

Article 1530 of TCC stipulates a dual distinction based
on whether a specific payment term'® is determined
under the contract, in terms of the date on which
the debtor would be deemed to be in default and
the default interest would accrue from." In this
regard, it is stipulated in the second paragraph of
Article 1530 of the TCC that if the debt is not paid
within the maturity/payment period determined
under the contract, the debtor shall be deemed
to be in default without the need for the issuance
of a notice, and default interest will automatically
be applied as of the relevant payment period in
accordance with the Article 1530(3), under contracts
executed between commercial enterprises for the
purpose of supplying goods or services.” For the
avoidance of doubt, it should also be noted that
the aforementioned provision is not applicable in
instances where the debtor cannot be held liable for
the delay in payment.

However, it should be remembered that Article
1530(5) ofthe TCC hasintroducedaseparatelimitation
in order to prevent the fixations of long payment
terms in contracts. In this regard, the first clause of
Article 1530(5) of the TCC states that the parties may,
in principle, agree to a maximum payment period of
sixty days.” The parties may decide that the payment
term be longer than sixty days within the scope of
the freedom of contract, provided that it does not
result in a fundamentally unfair position against the
creditor, with the exception of instances where the
debtoris a large enterprise and the creditor is a small
or medium-sized enterprise and/or agricultural or
animal producer™

ii. Default under Contracts Not Regulating a
Specific Payment Term

The provision under Article 1530(4) of TCC should be
taken into consideration when establishing the date
on which the debtor will be deemed to be in default
automatically and, as a result, the default interest

will start accruing in contracts for which a specific
payment term is not specified.”® According to the
applicable clause, the date the creditor delivers the
goods and services and/or submits an invoice or
other similar payment request is used to determine
the day the debtor will be automatically deemed in
default. In this regard':

a) If an invoice or an equivalent payment request has
been submitted by the creditor, the debtor will be
deemed to be in default and the default interest will
be charged as of the end of the thirty-day period
following the notification of the relevant request to
the debtor [Art. 1530(4/a) of TCC].

b) If the date of notification by the debtor of the
invoice/equivalent payment request submitted by
the creditor cannot be determined, the end of the
thirty-day period following the receipt of the goods
or services should be taken into account in terms of
the date on which the debtor will be deemed to be
in default and the default interest will be charged
thereof [Art. 1530(4/b) of TCC].

c) If the invoice/equivalent payment request has
been notified before the delivery of the goods/
services and this can be determined, the debtor shall
be deemed to be in default at the end of the thirty-
day period following the delivery of the goods/
services [Art. 1530(4/c) of TCC].

d) If the law or the contract provides a procedure for
the acceptance or review of the goods or services
and the debtor has received the invoice or the
equivalent payment request on or before the date
of acceptance or review, the automatic occurrence
of default and the application of interest for default
will be determined as the end of the thirty-day
period after the acceptance/review period [Art.
1530(4/d) of TCC]. Additionally, it should be noted
that in accordance with the applicable provision,
the acceptance or review period will be accepted as
thirty days after the receipt of the goods or services
in any case if the contractual period for acceptance
or review exceeds thirty days from the delivery

ART. 1530 OF TCC: CONSEQUENCES OF LATE PAYMENT IN THE SUPPLY
OF GOODS AND SERVICES & CONTRACTS GOVERNED BY THE PROVISION




temerrUt faizinin isletileceg@i tarih bakimindan TTK
1530°un yukarida agiklanan 2., 3. ve 4. fikralarinin
esas alinmasi gerektigi tekraren hatirlatilmalidir.
Bu kapsamda TTK 1530 kapsaminda isletilecek
temerrUt faizi bakimindan 7. fikra uyarinca asgari
bir sinir belirlenmis olup, bu kapsamda ilgili asqari
faiz orani Turkiye Cumhuriyet Merkez Bankasi her
yil ocak ayinda ilan edilecek ve 4/12/1984 tarihli ve
3095 sayili Kanuni Faiz ve Temerr(t Faizine lliskin
Kanunda ongorulen  ticari islere  uygulanacak
gecikme faizi oranindan en az yuzde sekiz fazla
olacaktir. Bu hususta onemle belirtiimelidir ki, “en az
yuzde sekiz fazla” ibaresinin mehaz hukuk sistemi ile
Turk hukukunda uygulanmasi bakimindan énemli
farkliliklar bulunmaktadir. Mehaz hukuk sisteminde
soz konusu duzenlemenin Avrupa Merkez Bankasl
tarafindan “en az sekiz puan fazla” seklinde dikkate
alindigr anlasiimakta ve Turk doktrini tarafindan
da duzenlemenin caydirici  nitelik  tasimasinin
amaclanmasi sebebiyle, mehaz hukuk sisteminde
kabul goren anlayisin dikkate alinmasi gerekliligi
gorust benimsenmektedir. Fakat uygulamada Turkiye
Cumbhuriyet Merkez Bankasi (“TCMB”) ticari islere
uyqulanan faiz oraninin yizde sekizinin alinip ilgili faiz
oranina eklenmesi suretiyle hareket etmekte olup,
01.01.2022 tarihi itibariyle mal ve hizmet tedarikinde
ge¢ oOdemelerde uygulanacak temerrit faiz orani
TCMB tarafindan %17,25 olarak aciklanmistir.?"%?

. TTK MADDE 1530°'UN KAPSAMINA
GIREN SOZLESMELER

TTK 1530/2-8 hukumlerinin  uygulanabilecedi
sozlesmeler bakimindan Turk hukukunda doktrinde
kabul edilen vyaygin goris ve igtihat arasinda
fikir birligi bulunmamaktadir. S6z konusu gorUs
ayriliklarina detayli olarak deginilmeden once, ilgili
hukumlerin uygulanmasi igin var olmasi gerektigi
kabul edilen tg temel sarta deginilmelidir.

i. islem (s6zlesme) ticari isletmeler arasinda
olmahidir

Kanunda “ticari isletmeler arasinda mal ve hizmet
tedariki  amaciyla  vyapilan islemler”  denilmek
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suretiyle htkmun uygulama alani bakimindan “ticari
is” yerine “ticari isletmeler” temel kistas olarak
alindigindan, sozlesmenin iki ticari isletme arasinda
kurulmasi gerekliligi ilk sart olarak sayilabilecektir.
Bu hususta kanun koyucunun temel amacinin
hukman uygulama alanini daraltarak 6zellikle para
borclusu olarak kicuk ve orta olgekli isletmelerden
daha zayif konumda olan tuketicilerin korunmasinin

amaglandigi ayrica belirtilmelidir.*

ii. S6zlesme bir tarafa para porcu yiiklemeli ve
para borcu ifa edilmemis olmalidir

Bir sozlesmenin TTK 1530/2-8 hukdmlerine konu
olabilmesi igin gerekli degderlendirilen ikinci temel
sart, sdzlesmenin bir tarafa para borcu yuklemesi ve
soz konusu para borcunun ilgili tarafca ifa edilmemis
olmamasi gerekliligidir. Ayrica 6gretide bir sozlesmeye
ilgili madde hukumlerinin uygulanabilmesi icin s6z
konusu para borcunun sdzlesmenin asli edimlerinden
olmasi gerektidi kabul edilmektedir.

iii. S6zlesme diger tarafa mal veya hizmet
tedarigi borcu yiiklemeli ve ilgili borg ifa edilmis
olmalidir

ikinci sarta paralel olarak, sézlesmenin diger tarafa
mal veya hizmet tedaridi borcu yiklemesi ve soz
konusu borcun ilgili tarafca yerine getirilmis olmasi
Uglncl sart olarak kabul edilmektedir.?? ilgili TTK
hukumlerinin mal veya hizmet tedaridini konu alan
sozlesmelere uyqulanabilirligi bakimindan doktrin
ve Yargitay arasinda gorls ayriliklarina sebebiyet
veren konunun aslen Gglncd sarta iliskin oldugu
kabul edilebilir.

S6z konusu gorus ayriliklarinin yasanmasinin
sebebi aslen, mehaz yonerge duzenlemesine
paralel olarak hukam kaleme alinirken tipik borglar
hukuku sozlesme siniflandirmasinin terk edilmesi
ve “mal ve hizmet tedarigini amaglayan” ibaresinin
kullanilmasidir. Tark borglar hukukunda sozlesmeler
genel olarak miulkiyetin devri amacini tasiyan
sozlesmeler, kullandirma ve vararlanma amacini
tastyan sozlesmeler, teminat sozlesmeleri vb. gibi alt
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date and it can be determined that this situation
constitutes a great injustice against the creditor.®®

iii. Interest for Default under Article 1530 of TCC

It should firstly be emphasized that the above-
mentioned paragraphs 2, 3, and 4 of Article 1530 of
TCC should be used as a guideline for determining
the date on which default interest would be applied
from in cases of late payments in contracts for the
delivery of goods or services covered by Article 1530.
In this regard, a minimum limit in terms of the default
interest to be applied within the purview of Art. 1530
has been established in line with paragraph 7 of the
provision, which stipulates that the Central Bank of
the Republic of Turkey shall announce the applicable
minimum interest rate in this regard every January,
and it shall be at least eight percent more than the
default interest rate to be applied to commercial
transactions specified in the Law on Legal Interest
and Default Interest, dated 4/12/1984 and numbered
3095. In this respect, it should be emphasized that
there are significant differences in the interpretation
of the phrase "at least eight percent more" in the
referenced legal system and in Turkish law. The
European Central Bank views the relevant legislation
as 'at least eight percent points greater” under
the referenced legal system. The Turkish doctrine
also asserts that as the legislation is meant to
be deterrent, the perspective in the referenced
legal system should be taken into consideration.
However, in practice, the Central Bank of the
Republic of Turkey (“CBRT”) acts by taking eight
percent of the interest rate applied to commercial
transactions and adding it to the relevant interest
rate while determining the minimum interest rate in
terms of Article 1530 of TCC. The default interest rate
to be applied as of 01.01.2022 for late payments in
the supply of goods and services was announced as
17.25% by the CBRT.##

[1l. CONTRACTS GOVERNED BY
ARTICLE 1530 OF TCC

There is no consensus between the common view
accepted in the Turkish doctrine and case law
regarding contracts to which the provisions of Art.
1530(2-8) of TCC can be applied. Before addressing
these differences of opinion in detail, three
fundamental conditions that are accepted for the
implementation of the relevant provisions should be
mentioned.

i. Transaction (contract) should be between
commercial enterprises

The establishment of a contract between two
commercial enterprises can be regarded as the
first requirement in terms of the application of the
provision since "'commercial enterprises” is taken as
the basic criterion instead of "commercial business"
through the explicit statement of "transactions
between commercial enterprises for the purpose
of supply of goods and services'. In this regard, it
should be highlighted that the main purpose of the
legislator was to protect consumers by limiting the
applicability of the provision, who are in a weaker
position as debtors than small and medium-sized
businesses.®

ii. Contract should impose a monetary
obligation on one party and that obligation
should not be fulfilled

Thesecondfundamental conditionthatis considered
to be required for a contract tofall under the purview
of Article 1530(2-8) of TCC is that the contract should
oblige one party with a monetary obligation, and
this obligation must not be satisfied by the relevant
party. It is also established in the doctrine that for
the provisions of the applicable article to extend to
a contract, the financial obligation in question must
be one of the fundamental obligations under such
contract.”®
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siniflardan olusmaktadir. Ancakilgili kanun metninde
kullanildigi Gzere dogrudan “mal veya hizmet tedarigi
amaciyla yapilan sozlesmeler” seklinde siniflandirilan
bir sdzlesme tipi bulunmamakta, bu da 6gretide
TTK 1530. maddede ver alan ilgili hiktmlerin
borglar hukuku altinda duzenlenen hangi soézlesme
tiplerine uyqulanabilecedi konusunda tartismalara
sebep olmustur. Doktrinde, mehaz hukuk sistemine
paralel olarak, asli edim mal veya hizmet tedarigi
olsun olmasin, "edimin ifasinin mal ya da hizmet
tedariki sonucunu dodgurdugu tum durumlara”
ilgili hukumlerin  uygulanabilecedi yaygin gorus
olarak kabul edilmekte, bu kapsamda satis, kira ve
eser sozlesmelerinin de TTK 1530/2-8 kapsaminda
degerlendirilmesi gerektigi belirtiimektedir®

Ancak Yargitay 19. Hukuk Dairesi, daha sonra bu
hususta diger kararlara da emsal nitelik tasimak
Uzere®, tasinir mal satisindan kaynaklanan  bir
uyusmazhda iliskin olarak "Dava, taraflar arasinda
mal allm  sézlesmesinden  kaynaklanan — bakiye
alacagin tahsiline yonelik icra takibine yapilan itirazin
iptali istemine iliskindir. TTK'nin 1530. maddesi mal
tedarik sézlesmesine iliskin olup olayda uygulama
yeri bulunmamaktadir” seklinde hukum kurarak
tasinir - mal satisi  sézlesmelerine  TTK  1530°un
uygulanmayacadini  belirtmistir.  Fakat  Yargitay
ilqili kararinda uyusmazlida konu satis iliskisinin
hangi sebeplerle “mal tedarik sozlesmesi” olarak
nitelendirilemeyecedini  agiklamamaktadir®  Bu
baglamdaYargitay'in kabulettigigorisdogrultusunda,
borclar hukuku altinda benimsenen sozlesme
siniflandirmalart altinda aslen satis sozlesmeleri baslidi
altinda dederlendirilen “mal tedarik sozlesmelerine”
TTK 1530°un ilgili huktmleri uygulanabilecekken,
“tasinir mal satis sozlesmelerine” ilgili hukamlerin
uygulanmasi s6z konusu olmayacaktir** Doktrinde
Yargitay'in ilgili hukumlerin uygulama alanini bu denli
sinirlandiran bir goris benimsenmesi, ilgili hukimlerin
ic hukuka dahiline zemin hazirlayan mehaz hukuk
sistemindeki anlayisla da baddasmamasi sebebiyle
elestirilmektedir.*

Yargitay'in  ilgili  hukUmlerin - uygulama  alanini
sinirflandiran gortst  benimserken  ozellikle ilgili
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hikamlerin gerekgesinde yer alan siper market ve
kicuk ve orta olcekliisletmeler arasinda akdedilen mal
tedaridi ornedinden hareketle, mal veya hizmet tedarigi
borcunun ifasinda sureklilik bulunmasi gerekliligini
esas aldidini anlamaktayiz. Bununla birlikte Yargitay'in
goristnin temelinde bu hususlar yatsin veya yatmasin,
s6z konusu hiktumlerin borclar hukukundaki sozlesme
siniflandirmalarindan  hareketle  uygulanabilirliginin
detayll olarak aciklanmasi uygulamada konunun
tartismali niteligine son verilmesi bakimindan yerinde
olacagi kanaatindeyiz.

1. SONUC

6102 sayil Turk Ticaret Kanunu’nun 1530. maddesinin
2 ila 8. fikralari mehaz alinan Avrupa Birligi hukuk
sisteminin i¢ hukuka aktarilmasi ve bu vesileyle
kicuk/orta olcekte isletmelerin quglu isletmeler
karsisinda genis vade duzenlemeleri, 6édemeden
kacinma ve ge¢ odeme rizikolarindan korumak
amaciyla kabul edilmistir. Bu kapsamda mal veya
hizmet tedarikini konu alan sozlesmelerde para
alacaklisi sifatinda bulunan taraflara, ilgili borglularini
ihtar gerekmeksizin temerride dusurebilme ve
buna badli olarak temerrit faizinin yiksek oranda
isletilmesi olanaklarindan faydalanmasi saglanmustir.
TTK 1530 ile ayrica sozlesmelerde genis sireyle vade
belirlenmesinin 6ntne gegilmis ve sézlesmede belirli
vade 6ngorilmeyen hallerde temerrUt tarihinin tespiti
bakimindan c¢esitli dizenlemelere vyer verilmistir.
Doktrin ve mehaz hukuk sisteminde soz konusu
hukumlerinasliedimtedariketmeborcuolsunolmasin,
niteligi itibariyle mal ve hizmet tedariki borcunun
yerine getirilmesi sonucunu doguran sozlesmelere
uygulanmasi gerektigi gortsu kabul edilmistir. Ancak
Yargitay'in TTK 1530°un uygulama alani bakimindan
oldukga dar bir goruse sahip oldugu anlasilmakla
birlikte, s6z konusu gorusin temelinde hangi hukuki
gerekcenin  yattigindan emin  olunamamaktadir.
Uygulamada s6z konusu hikimlerin uygulanabilirligi
konusundaki soru isaretleri ve endiseleri gidermek
adina  Yargitay'n  hikumlerin  uygulanabilecedi
sozlesme tiplerini borglar hukukundaki sozlesme
siniflandirma sistemine uygun olarak temellendirmesi
beklenmektedir.
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iii. Contract should oblige the other party to
supply goods or services and this obligation
should be fulfilled

The third requirement, which closely relates to the
second, is that the contract must place an obligation
on one party to supply goods or services to the
other party, and this obligation should be fulfilled
by the relevant party.® It may be accepted that
the issue that causes disagreements between the
Turkish doctrine and the Supreme Court in terms
of the applicability of the relevant provisions of the
TCC to contracts dealing with the supply of goods
or services is actually related to the third condition.

The reason of this conflict merely relates to the
abandonment of the typical contract classification
under law of obligations by the use of the phrase "
contracts for the purpose of supplying goods or
services" while the provision was drawn up in parallel
with the directive. In Turkish law of obligations,
contracts generally consist of sub-classes such as
contracts for the transfer of ownership, contracts
for the use and utilization of property, and contracts
for guarantee. There are discussions in the doctrine
about which contract types governed by the law of
obligations may be subject to the application of the
pertinent provisions of Article 1530 of TCC, as there
is no contract type that is specifically categorized
as "contracts for the purpose of supplying goods
or services" as used in the relevant law. It is widely
accepted under the Turkish doctrine that the
relevant provisions can be applied to "all situations
where the performance of an obligation results in
the supply of goods or services', whether or not
the fundamental obligation is the supply of goods
or services under the contract. In this regard, it is
also asserted that contracts of sale, lease, and work
should also be evaluated within the scope of the Art.
1530(2-8) of TCC *

On the other hand, the 19" Civil Chamber of the
Supreme Court set a precedent” while issuing the
following ruling regarding a dispute arising from the

sale of movable property and deciding that Article
1530 of TCC can not be applied to contracts for
the sale of movable property: "The lawsuit is about
the request for annulment of the objection to the
enforcement proceedings against the collection
of the balance receivable arising from the contract
of purchase of goods between the parties. Article
1530 of TCC is related to the contracts for the supply
of goods and it cannot be applied in this case.
However, the Supreme Court does not explain
in its relevant decision for what reasons the sales
relationship, subject of the dispute, cannot be
qualified as a "contract for the supply of goods"* In
this regard, in accordance with the Supreme Court's
ruling, "contracts for the supply of goods" -which
were initially categorized under "contracts for sale"
under the law of obligations- can be subject to
the relevant provisions of Article 1530 of the TCC,
whereas "contracts for the sale of goods" will not be
covered by those provisions.*” The adoption of this
opinion by the Supreme Court which restricts the
application of the pertinent provisions is strongly
criticized in Turkish doctrine because it is in conflict
with the referenced legal system's understanding,
which originally provided the foundation for the
inclusion of the pertinent provisions in domestic

law.*°

We understand that the Supreme Court's precedent
ruling to limit the scope of the applicable provisions
is justiied by the need for consistency in the
fulfillment of the supply of goods-or-services,
particularly as demonstrated within the justification
of the pertinent provisions, giving the agreements
executed between supermarkets and small and
medium-sized businesses for the supply of goods
as an example. However, whether or not these
issues lie on the basis of the opinion of the Court of
Cassation, we believe that a detailed explanation of
the applicability of the aforementioned provisions
based on the contract classifications in the law of
obligations would be appropriate in order to put
an end to the controversial nature of the issue in
practice.
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TTK'nin 1530. maddesi aslen AB’nin 2000/35 sayili Ticari Islemlerde Gec
Odemelerle Mucadele Hakkinda Yonergesini ic hukuka aktarmayi hedeflemekle
birlikte TTK'nin yasalastigi donemde ilgiliyonergenin yerine gecmesi hedeflenen
baskaca bir taslak mevcut bulundugundan TTK 1530°un yasalasmasi baglaminda
16 Subat 201 tarihinde kabul edilen 2011/7 sayili Yonergenin taslagi esas alinmistir.

Atamer Yesim M. / Okutan Nilsson, Gul, Para Alacaklisinin Gec Odemelere Karsi
Korunmasina Iliskin Yeni TK M. 1530 Duzenlemesi ve Uygulama Alani, Banka ve
Ticaret Hukuku Dergisi, 29(3), s. 33; Burcak Yildiz, Ticari Isletmeler Arasinda Mal
ve/veya Hizmet Tedarikinde Gec Odemeve Iliskin Hukumlerin (TTK m. 1530/2-8)
Satis, Eser ve Kira Sozlesmelerine Uygulanabilirligi Hususunda, Banka ve Ticaret
Hukuku Dergisi, 38(1), 5. 23

TTK 1530'da gecen ‘'sozlesmede ongorulmus tarih veya odeme suresi”
kavramlarindan belirli vadenin anlasiimasi gerekliligi hakkinda ayrica bkz
Atamer/Okutan Nilsson, s. 38

Atamer/Okutan Nilsson, s. 37.

TTK madde 1530 bashigi ve ikinci fikrasinda “mal ve hizmet tedariki* ifadesindeki
“ve" ibaresinin "veya" seklinde anlasiimasi gerektigi hakkinda ayrica bkz, Yildiz,
s.30

Sozlesmeile belirlenenvadenin TTK1530/5'in emrediciniteligine aykir bulunmasi
halinde temerrut anin tespiti icin TTK1530/4'un uygulanmasi gerekliligi hk. ayrica
bkz., Atamer/Okutan Nilsson, s. 44-45

Atamer/Okutan Nilsson, s. 50

TTK 1530/4'te yer alan duzenlemelerin borcun muacceliyet anina iliskin
olmadigi ve bu sebeple para borclusunun muacceliyet anina bagl olarak TTK
1530/4 ile ongorulen sureler oncesinde ihtar yoluyla temerrude her zaman
dusurulebilecegi hakkinda ayrica bkz., Atamer/Okutan Nilsson, s. 38-39.

Atamer/Okutan Nilsson, s. 38 vd

TTK1530/4/d'de yer alan kanunda ongorulmus kabul veya gozden gecirme usulu
ibaresiyle TTK madde 23 ile acik ve gizli ayip bildirimleri bakimindan ongorulen 2
ve 8 gunluk surelere atif yapilmasi hakkinda ayrica bkz. Atamer/ Okutan Nilsson,
s.42

Atamer/Okutan Nilsson, s. 56 vd

Turk Ticaret Kanunu’nun 1530. Maddesi uyarinca mal ve hizmet tedarikinde gec
odemelerde uygulanacak temerrut faiz oranininyillara gore guncel listesine takip
eden linkten ulasabilirsiniz: https://www.tcmb.gov.tr/wps/wcm/connect/TR/
TCMB+TR/Main+Menu/Istatistikler/Piyasa+Verileri/ TTK+Md.+1530

Atamer/Okutan Nilsson, s. 35; Yildiz, s. 26 vd

Her iki tarafa da mal tedarikiborcu yukleyen mal degisim (trampa) sozlesmelerine
TTK 1530'un uygulanamayacadi hakkinda ayrica bkz, Yildiz, s. 29. 28. Regarding
the inapplicability of Art. 1530 of TCC to contracts for the exchange of goods
(barter agreements) that impose supply obligations on both parties, please see.,
Yildiz, p. 29
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Yildiz, s. 30

Yildiz, s.31vd

Yildiz, s.35

Yargitay 19. Hukuk Dairesi'nin, 18.09.2018 tarih ve E. 2017/3266, K. 2018/4288
sayill Karara 4 Ekim 2022 tarihi itibariyle https://www.lexpera.com.tr/ictihat/
yargitay/19-hukuk-dairesi-e-2017-3266-k-2018-4228-t-18-9-2018 adresinden
ulasilabilir.

TTK 1530'un mehaz hukuk sistemine istinaden tasinmaz mal satislarina
uygulanamayacagi hakkindaki gorusler icin ayrica bkz. Atamer/Okutan Nilsson,

s.68vd; Yildiz, s.30

Yildiz, s.33vd. TTK

TTK 1530: MAL VE HIZMET TEDARIGINDE GEC ODEMEYE BAGLANAN

SONUCLAR VE HUKMUN KAPSAMINA GIREN SOZLESMELER

ENG

[1l. CONCLUSION

Paragraphs 2 to 8 of Article 1530 of the Turkish
Commercial Code No. 6102 have been adopted
to incorporate the referenced legal system of the
European Union to domestic law and to protect
small/medium-sized enterprises from the risks of
long payment terms, avoidance of payment and
late payment against strong enterprises. In this
regard, under contracts involving the provision of
goods or services, creditors are given the option
to declare their debtors in default without giving
a default notice and, accordingly, to request
the application of interest for default at a higher
rate. Article 1530 of TCC further prevents the
determination of long payment terms under these
contracts, while comprising various regulations in
terms of determining the date of default in cases
where a specific payment term is not foreseen in the
contract. The Turkish doctrine and the referenced
legal system accept that the aforementioned
provisions should be applied to contracts that result
in the fulfillment of the obligation to supply goods
and services, whether or not such obligation can be
considered as one of the fundamental obligations
under such contract. Although it is acknowledged
that the Supreme Court has a relatively limited
perspective on the applicability of Article 1530 of
TCC, the legal justification for this perspective is
unclear. It is expected from the Supreme Court to
provide basis as to the contract types to which the
pertinent provisions can be applied to in accordance
with the contract classification system utilized under
the law of obligations, in order to eliminate the
question marks and concerns about the applicability
of the relevant provisions in practice.

Although Article 1530 of TCC originally aimed to adapt the EU Directive 2000/35
on Combating Late Payments in Commercial Transactions, since there was
another draft intended to replace the relevant directive at the time the TCC was

enacted, the draft of the Directive No. 2011/7 adopted on February 16, 2011, was
taken as a basis with respect to the enactment of Article 1530 of TCC

Atamer Yesim M. / Okutan Nilsson, Gul, Para Alacaklisinin Gec Odemelere Karsi
Korunmasina iliskin Yeni TK M. 1530 Duzenlemesi ve Uygulama Alani, Banka ve
Ticaret Hukuku Dergisi, 29(3), p. 33; Burcak Yildiz, Ticari Isletmeler Arasinda Mal
ve/veya Hizmet Tedarikinde Gec Odemeye iliskin Hukumlerin (TTK m.1530/2-8)
Satis, Eser ve Kira Sozlesmelerine Uygulanabilirligi Hususunda, Banka ve Ticaret
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The term "and" in the expression "supply of goods and services" in the title and
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l. GIRIS

Ekonomik duzenin ve sistematigin hizli bir dongu
ile degistigi sermaye piyasasinda, sirketler de
kendi guvenlik ceperlerini olusturarak s6z konusu
dongunun, yikilmasi g¢ oyunculari olmak isteklerini
kuvvetli bir sekilde tasimaktadirlar. Bu isteklerini
karsilayabilmek icin de sirketler; ¢esitli finansman
kaynagi arayislarina  girmektedirler.  Sirketlerin
bu finansman arayislarini  saglam  temellerle
cevaplandirabilen en kuvvetli kaynaklardan birini
ise suphesiz ki “halka arz” yontemi olusturmaktadir.
Halka arz aracilidiyla, sirkete likidite saglanmasi,
teminatsiz ve geri Odemesiz  bir finansman
kaynagi varatilmasi imkanlari bulunabilmektedir!
Ayni zamanda halka arz edilen paylar, sirketin
kurumsallasmasini,  taninichdini ve  gavenilirlidini
artirmakta fayda sadlayabilmektedir.  Tum bu
faydalarin ve guncel piyasada halka arz yontemine
gosterilen ilgi ivmesindeki artislarin gozetiminde,
isbu calismada; Turk sermaye piyasasinda sirketlerin
ilk halka arzinda tabi olacaklari ana mevzuat, ilk
halka arz streci oncesinde gerceklestirilecek olan
sirket esas sozlesmesi dedisikligi ve sermaye piyasasi
mevzuatl uyarinca saglanmasi gereken kurumsal
yonetim ilkelerine uyum streci ele alinacaktir.

. HALKA ARZ VE HALKA
ARZ ASAMASINDAKI HUKUKI
DUZENLEMELER

Halka arz kavrami; 6362 sayili Sermaye Piyasasi
Kanunu’nun  (“SPKn”) 3’Uncid  maddesinin  (f)
bendinde  “Sermaye piyasasi araclarinin - satin
alinmasi icin her turld yoldan yapilan genel bir
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cagri ve bu ¢adri devaminda gergeklestirilen
satis” olarak tanimlanmistir.  Sermaye  piyasasi
araclarinin satin alinmasi igin yapilan ¢agri; U¢
sekilde gerceklestirilmektedir. Halka acilma karari
almis olan sirketler (i) mevcut paylarin halka arzi
(ortaklik satisi) ve (i) sermaye artirimi (yeni pay ihraci
yontemi) yontemlerini izleyerek paylarini halka arz
edebilecekleri gibi (iii) her iki yontemi de bir arada
kullanarak halka acilma kararlarini uygulayabilirler.?

Mevcut paylarin halka arzi; daha onceden ihrag
edilmis paylarin, s6z konusu paylara sahip gercek ve
tuzel kisilerce halka arz edilmesidir. Bu yontemde,
sirket tarafindan yeni pay ihra¢ edilmemektedir.
Bunun yanisira, sermaye artinimi yolu ile halka arz da
mumkandur. Halka agik olmayan sirketler yapacaklari
sermaye artirmlarinda, mevcut ortaklarin richan
haklarini kismen veya tamamen kisitlayarak paylarini
halka arz edebilirler”

Her haltkarda, s6z konusu c¢adri her ne yontem
kullanilarak yapilirsa yapilsin, sirketlerin halka arzinda
kilavuz olacak kaynaklar; 6102 sayili Turk Ticaret
Kanunu (“TTK”), SPKn ve ikincil duzenlemeler ile
Sermaye Piyasasi Kurulu’nun (“Kurul”) ilke kararlari,
Kurul'un VII-128.1 seri numarali Pay Tebligi (“Pay
Tebligi”) ve 11-51 seri numarali Izahname ve Ihrag
Belgesi Tebligidir.

A) On Sartlar
Halka acik olmayan ortakliklarin paylarinin ilk halka

arzi oncesi uyulacak 6n sartlar Pay Tebligi'nin 5inci
maddesinde dizenlenmektedir.
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AMENDMENT TO THE ARTICLES OF
ASSOCIATION BEFORE THE INITIAL PUBLIC
OFFERING ("IPO”) AND COMPLIANCE WITH
CORPORATE GOVERNANCE PRINCIPLES

[. INTRODUCTION

Inthe capital market, where the economic order and
systematics are changing rapid cycle, companies
strongly require to be the invincible players of such
cycle by forming their own security walls. Companies
are searching for various sources of financing to
satisfy these requirements. The initial public offering
("IPO") process is unquestionably one of the most
effective sources that can address these financing
requirements of companies with strong foundations.
Through the IPO, there are opportunities to provide
liquidity to the company, to create an unsecured and
non-refundable source of financing”. Additionally,
the shares offered to the public can be beneficial in
increasing the institutionalization, recognition, and
reliability of the company. The main regulations that
companies will be subject to in the Turkish capital
market for initial public offerings, the amendment
of the company's articles of association that must
be made prior to the initial public offering process,
and the compliance process with the corporate
governance principles that must be ensured in
accordance with are all discussed in this study in light
of all these benefits and the acceleration of interest
in the public offering method in the current market.

. IPO AND LEGAL REGULATIONS AT
THE PHASE OF IPO

The public offering is defined as “a general call made
by all means for the purchase of capital market
instruments and the sale carried out during this call”
under the paragraph (f) of Article 3 of the Capital
Market Law No. 6362 (“CML”). There are three ways

to realize the call for the acquisition of capital market
instruments. The companies that have decided to
be IPO would perform public offering of shares by
following the methods of (i) public offering of shares
(partnership sale) and (i) capital increase (issuance
of new share method), or (iii) implementation of the
IPO by using both methods together.”

An initial public offering of existing shares refers to
the sale of shares that have already been issued by
both real and legal persons. In this method, With
this procedure, the company doesn't issue any
additional shares. Additionally, it is also feasible to
conduct an IPO through a capital increase. Non-
public companies may offer their shares to the public
in their capital increases, by partially or completely
restricting the pre-emptive rights of shareholders .

Turkish  Commercial Code (“TCC”) numbered
6102, the CML and secondary requlations, and the
Capital Markets Board's (“Board”) resolutions, the
Communiqué on Shares (“Communiqué on Shares”)
of the Board numbered VII1-128.1 and the Prospectus
and Certificate of Issue numbered will serve as a
quide for all initial public offerings of companies,
regardless of the manner used to make the call.

A) Conditions Precedent

The conditions precedent to be complied with
prior to the initial public offering of non-public
companies’ shares are requlated under Article 5 of
the Communique on Shares.

One of the main conditions of importance under this
provision is that the existing paid-in or issued capital




Bu hukdm uyarinca énem arz eden baslica sartlardan
biri, mevcut 6denmis ya da ¢ikarilmis sermayenin
tamaminin 6denmis olmasidir. Diger bir sart ise
izahnamede yer alan son finansal tablolara gore,
ortakhgin iliskili oldugu taraflardan olan ticari
olmayan alacaklarinin, ortakligin toplam alacaklarina
olan orani yizde yirmiyi veya aktif toplamina olan
orani ylUzde onu gecemeyecedidir. Ayrica, Pay
Tebligi uyarinca halka arz edilecek paylarin toplam
fiyatini esas alarak, halka arza aracilik yapmaya yetkili
bir kurulusla sozlesme imzalanmasi da mevzuat
uyarinca aranan on sartlar arasindadir.

1. ESAS SOZLESME DEGISIKLIGI

Halka agilmaya karar verilmesinin ve Pay Tebligi'nde
yer alan on sartlarin sadlanmasinin  akabinde
vapllmasi gerekli olan ilk islem esas sozlesme
dedisikligidir.

Halka acilmaya karar veren sirketlerin, Kurul
duzenlemeleri de dahil olmak Gzere sermaye piyasasi
mevzuatina uyumlu olarak hazirladigi esas s6zlesme
tadil tasarilarini Kurul’a sunmasi ve akabinde Kurul'un
uygun goérisunt almasi gereklidir. Halka acilacak
olan sirketlerin esas sozlesmelerinde paylarin
devir ve tedavulini kisitlayici, ortaklarin haklarini
kullanmalarini engelleyici htktmler bulunmamali,
bu hikumler var ise de s6z konusu hikumlerin esas
sozlesmeden c¢ikarilmasi, ayrica esas sozlesmenin
diger hiktmlerinin de Sermaye Piyasasi Mevzuatina
uygun hale getirilmesigerekmektedir’ Esassozlesme
dedisikligi icin Kurul’dan alinacak uygun gortsinin
yani sira Ticaret Bakanligi'na da basvurularak esas
sozlesme dedisikligiicin izin alinmasi gereklidir.

Pay Tebligi m. 6/2 ve m. 7/2(a) hikumleri uyarinca
sirketler, esas sozlesmelerinin sermaye piyasasi
mevzuatl dizenlemelerine ve SPKn’'nun amac ve
ilkelerine uyumlu héle getirilmesiicin, Kurul'un uygun
gorustni verdigi esas sozlesme dedisikligi islemini,
Kurul'un uygun gorls karar tarihinden itibaren en
cok 6 ay igcinde genel kurul karariyla onaylamalidir.
Eder soz konusu bu stre gecirilirse, dedisiklige iliskin
Kurul onayi da gecerligini yitirecektir.
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B) Onemli Esas Sézlesme Degisiklikleri

Her bir sirket 6zelinde durumun ayrica ele alinmasi
gerekliligi ile beraber uygulamada, esas sozlesme
tadil tasarisi hazirhginda olan sirketlerin yapacadi
calismalarin en basinda; (i) sirketlerinin yonetim
kurulu Gye sayisinin sermaye piyasasi mevzuati ile
paralel olacak sekilde en az 5 kisiden olusacadinin
belirtilmesi, (ii) bagimsiz yonetim kurulu Gyelerine
dair SPKn ve ikincil dizenlemelere paralel atiflarin
vapilmasi, (iii) esas sermaye sisteminden kayitli
sermaye sistemine gegise yonelik hukdmlerin
esas sozlesmeye eklenmesi hususlarindaki  tadil
tasarisi calismalar gelmektedir. Bunlarla beraber,
esas sozlesme tadillerinde vyapilan en onemli
degisikliklerden  birini  de imtiyazli  paylarin
olusturulmasidir.

C) imtiyazli Paylarin Olusturulmasi

Halka agilma karari alan sirketlerde en yodun
hissedilen kaygilarin basinda yonetim kontrolinin
cok sesli gruplara dagilarak sirkette istikrarsiz bir
yonetime sebebiyet vermektir. Bu noktada, halka
acilma karari alan sirketlerin bir cozim mekanizmasi
olarak kullandigr yontemlerin basinda imtiyazli pay
ve pay grubu olusturmak gelir

imtiyazli pay ve pay grubu belirli pay veya pay
grubunun diger pay veya pay gruplarina nazaran, pay
sahipligi haklar itibariyle farkliliklar ve Gstinlukler
icermesidir.  TTK'nun 478’inci  maddesine qore
imtiyaz; kar payi, tasfiye payi, riichan ve oy hakki gibi
haklarda, paya taninan Ustin bir hak veya kanunda
ongorulmemis yeni bir pay sahipligi hakkidir. Buna
gore ilgili maddede sayilmasa dahi yonetimde
imtiyaz gibi hususlarda da sirketler imtiyazli pay
gruplari olusturabilirler.

IV. ESAS SOZLESME DEGISIKLIGI
SONRASI HALKA ARZ SURECI

Esas sozlesme degdisikliginin tamamlanmasindan
sonra, genel basliklari itibariyla, iki onemli islemin
daha mevcut oldugundan bahsedilebilir. Bunlardan

. HALKA ARZ SURECI ONCESINDE ESAS SOZLESME
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is fully paid. Another condition is that, according to
the latest financial statements in the prospectus, the
ratio of the non-trade receivables from the related
parties of the companies to the total receivables of
the company cannot exceed twenty percent or the
ratio to the total assets cannot exceed ten percent.
In addition, signing a contract with an organization
authorized to broker the IPO, based on the total
price of the shares to be offered to the public in
accordance with the Share Communique, is also
among the conditions precedent sought decisively
in accordance with the legislation.

. AMENDMENT TO ARTICLES OF
ASSOCIATION

The first transaction that must be occurred after the
decision of initial public offering and the fulfillment of
the conditions precedent in the Share Communique
is the amendment of the articles of association.

Companies that decide to initial public offering
are required to submit to the Board the draft
amendments to the articles of association prepared
in accordance with the capital market legislation,
including the Board requlations, and, then, receive
the approval of the Board. The articles of association
of companies to be publicly held should not contain
provisions that restrict the share transfer and
circulation of shares and prevent the shareholders
from exercising their rights. If these provisions
exist, they should be removed from the articles of
association, and other provisions of the articles of
association should be brought into compliance with
the Capital Markets Legislation.® In addition to the
approval of the Board for the amendment of the
articles of association, it is necessary to apply to
the Ministry of Trade and obtain permission for the
amendment of articles of association.

Pursuant to the provisions of Article 6/2 and Article
7/2(a) of the Communiqué on Shares, companies,
in order to harmonize their articles of association
with the regulations of the capital market legislation
and the purposes and principles of the CML, submit

the amendment to the articles of association,
for which the Board has given its approval, to the
Board's approval must be approved by the General
Assembly within a maximum of 6 months from the
date of the decision. If this period is exceeded, the
approval of the Board regarding the change will also
become invalid.

B) Material Amendments to the Articles of
Association

Along with the necessity of handling the situation
separately for each company, in practice, the
following steps are the most critical aspects for
companies preparing a draft amendment to the
articles of association; (i) determination of the
number of members of the board of directors of
the companies will consist of at least 5 members
in parallel with the capital market legislation, (i)
making references to the independent members
of the board of directors in line with the CML and
secondary regulations, (iii) amendments to the
articles of association to include the provisions
regarding the transition from the principal capital
system to the registered capital system are in
progress. The addition of privileged sharesis another
of the adjustments to the articles of association's
most significant improvements.

C) Formation of Privileged Shares

One of the most intensely felt concerns in
companies that decide to go public is to spread
the management control to multi-faceted groups,
causing an unstable management in the company.
At this point, one of the methods used by companies
that decide to go publicis to create privileged shares
and share groups.

Privileged share and share group are the fact that
a certain share or share group has differences and
advantages compared to other shares or share
groups in terms of shareholding rights. According
to Article 478 of the TCC, the privilege is a superior
right granted to the share in rights such as dividend,
liquidation share, priority and voting right, or a
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ilkiizahname hazirligidir. Kurul tarafindan belirlenmis
bir formatta hazirlanan izahname, vyatinmcilarin
halka arz edilecek olan sirketteki vyatirimlari
oncesinde sirket ile ilgili bilgi sahibi olmalaring,
sirketi bekleyen riskleri dederlendirebilmelerine ve
boylelikle yatirim streclerini elde ettikleri bilgiler ile
sekillendirebilmelerine katki saglar.

Hazirhigr yapilmasi gereken diger dnemli adimsa,
bagimsiz  hukukgu raporunun  hazirlanmasidir.
S6z konusu rapor, sirket ile dogrudan veya dolayl
olarak bir vekalet iliskisi bulunmayan bir hukukcu
tarafindan Borsa Istanbul AS. (“Borsa”) mevzuat
geregi hazirlanan, halka acilmayi planlanan sirketleri
hukukeu gozuyle tanitan bir rapordur. Badimsiz
hukukeu raporu, sirket paylarinin kotasyonuna
yonelik Borsa'ya yapilan basvuru strecinde dikkate
alinan bir belgedir.

Yukarida bahsi gecen sureclerle es zamanli olarak
sirket paylarinin kayden izlenebilmesi icin Merkezi
Kayit Kurulusu ve Takasbank A.S’ye basvuru strecleri
de birbirinin paralel olarak izlemektedir.

V. SERMAYE PIYASASI MEVZUATINA
UYUM KAPSAMINDA KURUMSAL
YONETIM ILKELERI

Paylari borsada islem goren halka agik ortakliklarin
uymas! zorunlu kurumsal yonetim ilkeleri ile birlikte
gunluk faaliyetlerinde yol gosterici olacak ilkeler
[1-171 sayili “Kurumsal Yonetim Tebligi” (“Kurumsal
Yénetim Tebligi”) ile belirlenmistir.

Esas sozlesme tadili sonrasinda, kurumsal yonetim
ilkelerine uyum kapsaminda, sirketin yonetim
yapisinda, kurumsal yonetim ilkeleri ile paralel
olarak komitelerin olusturulmasi ve séz konusu
komitelere Gyelerin secilmesi ve ayrica badimsizlik
kriterlerini  karsilayan badimsiz yonetim  kurulu
Uyelerinin atanmasi hususlart n plana ¢ikmaktadir.
Bu ¢ercevede, Kurumsal Yonetim Tebligi'ne tabi
sirketlerin gruplandiriimasi ile gruplandirma bazinda
uyulacak ilkelerin siniri cizilmektedir.
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VI. YONETIM KURULUNUN OLUSUMU

Kurumsal Yonetim Tebligi'ne gore, yonetim kurulu
Uye sayisi bes Gyeden az olamaz. Bununla beraber
yonetim kurulunun yapisinin komitelerin olusumuna
uygun zemin hazirlamasini ve c¢alismalarini etkin
bir sekilde organize etmesini saglayacak sekilde
olusturulmasi hedeflenmelidir.

Soz konusu yonetim kurulu Gyelerinin ¢cogunlugu
ise sirketin gunluk is ve olagan faaliyetlerine mudahil
olmayan, vyani, icrada gorevli olmayan Uyelerden
olusmasi gerekir. Ayrica, yonetim kurulunda sirketin
gunluk isleyisi agisindan dastnce ve davranislari
ozelinde bagimsizlik tutumu sergileyen, bagimsiz
Uyelerin de vyer almasi zorunludur. S6z konusu
badimsiz Gye sayisinin da toplam UGye sayisinin Gcte
birinden az olmamasi ve her ihtimalde, badimsiz
Uye sayisinin ikiden az olmamasi gereklidir. Bagimsiz
Uyelerden kendilerinin bilgi ve tecribelerine dayal
olaraksirketinpolitikavestratejilerini belirlenmesinde
sirketi dogru bir sekilde yonlendirmeleri beklenir.

VII. KOMITELER

Kurumsal Yonetim  Tebligi  uyarinca, yonetim
yapisinda bir kismi zorunlu  bir kismi ihtiyari
komitelerin de kurulmasi sarttir.

Buna gore;

(i)  kurumsal  yonetim ilkelerinin  uygulanip
uygulanmadiginin denetlendigi “kurumsal yonetim
komitesi”,

(ii) sirketin finansal bilgilerinin kamuya agiklanmasi,
bagimsiz denetimive sirketini¢ kontrol /i¢ denetim
sisteminin isleyisinin gozetimini yapan “denetimden
sorumlu komite” ve

(iii) sirketin gelecedini tehlikeye duslrecek risklerin
saptanmasi ve gerekli onlemlerin alinmasina yonelik
calismalar yapan “riskin erken saptanmasi komitesi”
olmak Uzere G¢ kurulmasi zorunlu komite mevcuttur.
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new shareholding right not stipulated in the law.
Accordingly, companies may form privileged share
groups in matters such as privileges in management,
even if they are not listed in the relevant article.

IV. THE IPO PROCESS AFTER THE
AMENDMENT TO THE ARTICLES OF
ASSOCIATION

After the completion of articles of association, it can
be mentioned that there are two more important
transactions in terms of their general titles. The first
of these is the preparation of the prospectus. The
prospectus, prepared in a format determined by the
Board, contributes to investors' knowledge of the
company prior to their investment in the company to
be offered to the public, to evaluate the risks that await
the company, and thus to shape their investment
processes with the information they obtain.

Another important step that needs to be prepared
is the preparation of the independent report of the
lawyer. The aforementioned report was prepared by
alawyer who does not have a direct or indirect proxy
relationship with the company, pursuant to Borsa
Istanbul A'S. (“Borsa”) legislation and introduces
the companies that are planned to go public
through legal opinion of a lawyer. The independent
lawyer's report is a document that is taken into
account during the application process to quotation
of company shares.

The application processes to the Central Securities
Depository and Takasbank AS are followed in
parallel with each other in order to monitor the
company shares simultaneously with the processes
mentioned above.

V. CORPORATE GOVERNANCE
PRINCIPLES WITHIN THE SCOPE
OF COMPLIANCE WITH CAPITAL
MARKET LEGISLATION

The mandatory corporate governance principles
of publicly-held corporations, as well as the

principles that will guide their daily activities, have
been determined by the “Corporate Governance
Governance

Communique” (“Corporate

Communique”) numbered 11171,

After the amendment of articles of association,
within the scope of compliance with the corporate
governance principles, the establishment of
committeesinparallelwiththecorporategovernance
principles in the company's management structure,
the election of the members to the committees
in question, and the appointment of independent
board members who meet the independence
criteria come to the fore. In this framework, the
grouping of companies subject to the Corporate
Governance Communiqué and the principles to be
followed on the based-on grouping are drawn.

VI. FORMATION OF THE BOARD OF
DIRECTORS

According to the Corporate  Governance
Communique, the number of board members
cannot be less than five. In addition, it should be
aimed to establish the structure of the board of
directors in a way that will enable it to provide the
base for the formation of committees and organize
their work effectively.

The majority of the board members should be non-
executive members who are not involved in the daily
business and ordinary activities of the company. In
addition, it is obligatory to include independent
members on the board of directors who exhibit an
attitude of independence in terms of their thoughts
and behaviorsin terms of the daily functioning of the
company. The number of independent members
in question should not be less than one third of
the total number of members and in any case the
number of independent members should not be
less than two. Independent members are expected
to guide the company correctly in determining the
company's policies and strategies based on their
knowledge and experience.
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Bunlarinyanisirayonetim kuruluveidarisorumlulugu
bulunan yoneticilik pozisyonu igin uygun adaylari
saptamakla gorevli “aday gosterme komitesi” ve
soz konusu yoneticilerin Gcretlendirilmesi ilke ve
kriterleri belirleyen “Ucretlendirme komitesi” de
sirketler tarafindan ayrica kurulabilir.

Ancak soz konusu komiteler kurulmamis ise,
kurumsal yonetim komitesi bu diger komitelerin
gorevini yerine getirebilecektir.

VI SONUC

Sirketler i¢in 6nemli bir finansman araci nitelidine
sahip olan halka arz yontemi, en basindan sonuna
kadarregule edilmisve adimlaribelirlenmis zincirlerin
hem mevzuat hem de Kurul uygulamalarinin takip
edilmesi ile tamamlanabilecektir. S6z konusu sireci
baslatabilmek icin ise atilmasi gereken en onemli
adim, esas sozlesme dedisikliginin yapilmasi ve bu
degisiklikler ile beraber esas sézlesmenin sermaye
piyasasi mevzuatina uygun hale getirilmesi olacaktir.

S6z konusu esas sozlesme dedisikligi  strecini
tamamlayan sirketler, bunun yani sira, sermaye
piyasasi  mevzuatinin  gerekliliklerinden  olan
kurumsal yonetim ilkelerine uyum gostermek
durumunda olacaklardir. En nihayetinde, Sirket
yonetim kurulu yapisi kurumsal yonetim ilkelerini
karsilayabilecek alt yapida olusturulmali ve bu
minvalde Kurumsal Yonetim Tebligi uyarinca gerekli
olan komitelerin kurulmasi saglanmalidir.
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VII. COMMITTEES

In accordance with the Corporate Governance
Communiqué, some mandatory and some optional
committees must be established in the management
structure.

Accordingly, there are three mandatory committees
to be established;

(i) the “corporate governance committee”, which
audits the implementation of corporate governance
principles,

(ii) the “audit committee” that oversees the public
disclosure of the company's financial information,
the independent audit and the operation of the
company's internal control / internal audit system;
and

(i) the “early detection of risk committee”, which
works to identify risks that will endanger the future
of the company and to take necessary measures.

Additionally, the "momination committee" tasked
with identifying suitable candidates for the
board of directors and managerial positions with
administrative responsibility, and the "remuneration
committee’, which determines the principles and
criteria for the remuneration of the executives, may
also be established by the companies.

However, if the committees are not established, the
corporate governance committee will be able to
fulfill the duties of these other committees.

VIII. CONCLUSION

The public offering method, which is an important
financing tool for companies, can be completed
by following both the legislation and the Board
practices of the chains, which are reqgulated from

the beginning to the end and whose steps are
determined. In order to initiate the process in
question, the most important step to be taken will
be to amend the articles of association and to make
the articles of association comply with the capital
market legislation.

Companiesthathave completedthe aforementioned
articles of association amendment process will also
have to comply with the corporate governance
principles which is one of the requirements of the
capital market legislation. Ultimately, the structure of
the Company’s Board of Directors should be formed
with the infrastructure to meet the corporate
governance principles, and the committees required
in accordance with the Corporate Governance
Communique should be established.
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Kambiyo senetleri, bir miktar para alacagini temsil
eden kiymetli evraklar olup hukukumuzda police,
bono ve cekten ibaret olmak suretiyle ¢ sekilde
duzenlenmistir. Ticaret Kanunu'nda policeye dair
huktmlerin, Tark Ticaret Kanunu'nun (“TTK”) 671 ila
775. maddeleri arasinda ayrintili olarak 6ngoruldiugu;
bononun TTK'nin 776 ila 779. maddeleri dahilinde ve
cekin ise TTK m. 780 ila 823 arasinda dizenlendidi
gorulmektedir. Kambiyo senedi bir para alacadini
iceren, vadeden vararlanma imkani uyarinca ve
ekonomik islevi geredince bir kredi araci olan senedi
ifade etmektedir. Her ne kadar cekin bir 6deme araci
oldugu kabul edilse de, uygulamada “vadeli ¢cek”
olarak tedavile sokulan kiymetli evrakin da bir kredi
araci oldugu gozlenmektedir.

Gecerlilik unsurlarinin timund ihtiva eden cek, bono
ve poligenin birer kambiyo senedi islevinin mevcut
oldugu ifade edilebilecek olup kambiyo senetlerinde
vade zorunlu unsur olarak sayilmamis olmakla
birlikte, bononun Ticaret Kanunu’nda 6ngorilmis
olan dort tip vadeden (TTK m. 615) baska vadeyi
icermesi  halinde, senet bono olarak gegerli
olmayacaktir (TTK m. 615/11). Bu durumda senedin
adi senet olarak kabuli gerekecektir! Ote yandan
Turk Hukukunda kanun koyucu, lsvigre Borclar
Kanunu’ndan ayrilarak ceki de kambiyo senedi kabul
etmek suretiyle dizenlemistir.

Kambiyo senetlerinin her  birinin  kendisine
6zgl unsurlar ve hukuki didzenlemeleri mevcut
oldugundan isbu senetlerin tanimlari ve gegerlilik
unsurlarinin aktariimasi énem arz etmektedir. Bu
kapsamda police TTK m. 671'de belirtilen unsurlari
uyarinca, belirli bir bedelin 6denmesi hususunda
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kayitsiz ve sartsiz havaleyi iceren, 6deyecek kisinin,
muhatabin adini, vadeyi, ddeme verini, kime veya
kimin emrine 6denecek ise onun adini, dizenlenme
tarihi ve veri ile dizenleyenin imzasini iceren
bir kambiyo senedi olarak tanimlanabilecektir.
Belirtilen unsurlardan  birini  icermeyen senet,
kanunda anilan istisnai haller haricinde polige olarak
sayllmayacaktir. Bununla birlikte, senet Uzerinde
vadesi  gosteriimeyen  policenin  goruldigunde
odenmesi kabul edilmis olup ayrica ifade edilmedidi
muddetce muhatabin adinin yaninda gosterilen ver,
ddeme veri ve ayni zamanda da muhatabin yerlesim
yeri sayilmaktadir. DUzenlenme yeri gosterilmeyen
policenin, duzenleyenin adi yaninda gosterilen
yerde duzenlenmis sayilacagi dizenlemesi ise bir
baska tamamlayici dizenleme olarak kanunda ifade
edilmektedir (TTK m. 672).

Bir baska kambiyo senedi ise, TTK m. 776 vd.
huktmlerinde duzenleme alani bulan bonodur. Bono
belirli bir meblagin kayitsiz ve sartsiz 6denecedi
hususunda, soyut borg ikrarini iceren bir kiymetli
evraktir. Nitekim Yargitay Hukuk Genel Kurulu’nun
2017/357 E. 2021/824 K. sayili ve 22.06.2021 tarihli
ilami uyarinca, bir kambiyo senedi olan bono
Uzerine bedel, faiz, protestodan muafiyet ve yetki
sarti gibi kayitlarin konulmasi kabul edilmekte ise
de, illetten mucerretlik veya muayyenlik niteliklerini
ortadan kaldiran kayitlarin bono tzerine konulmasi
onun kambiyo niteligini ortadan kaldirmaktadir. Bu
dogrultuda ifade etmek gerekir ki bono, bir kiymetli
evrak olmasi sebebiyle kanun koyucu tarafindan siki
sekil sartlarina tabi kilinmistir. Kanun koyucunun,
unsurlarini tek tek saymak suretiyle tespit ettigi
bononun unsurlari yonunden zorunluluk arz eden
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EVALUATION OF FREQUENT MISTAKES IN
THE ISSUANCE AND DELIVERY OF BILLS
OF EXCHANGE IN CONSIDERATION OF
SUPREME COURT JURISPRUDENCE

Bills of exchange are securities that represent
the receipt of a certain amount of money and are
arranged in three forms in our law. It is observed that
the provisions regarding the trade bill of exchange in
the Commercial Code is stipulated in detail between
the 671 Article to the 775" Article, the bond is
regulated within the scope of the 776" Article to
the 779" Article, and the cheque is determined
between 780" Article and 823 Article of the Turkish
Commercial Code (“TCC”"). A bill of exchange refers
to a bill that contains a money receivable, is a credit
instrument in accordance with the possibility of
benefiting from the due date along with its financial
function. Althoughiitis accepted that the cheque is a
payment instrument, it is observed that the valuable
papers that are put into circulation as “dated
cheques” are also a credit instrument in practice.

It can be stated that cheques, bonds and trade bills
of exchange that contain all the validity elements
have a bill of exchange function, and although the
due date is not considered as a mandatory element
in bills of exchange, If the bill includes maturities
other than the four types of terms stipulated in the
Commercial Code (TCC art. 615), the bill will not be
valid as a bond (TCC art. 615/17). In this case, the bill
will have to be accepted as an ordinary bill. On the
other hand, in Turkish Law, the law-maker separated
from the Swiss Code of Obligations and requlated
the cheque by accepting a bill of exchange.

Since each bill of exchange has its own specific
components and legal requlations, it is important
to convey the definitions and constituents of
validity of these bills. In accordance with the matters

specified in the 671 Article of TCC, the trade bill of
exchange can be defined as a bill of exchange that
contains the unconditional and unrestricted transfer
for the payment of a certain amount, the name of
the payee, the addressee, the term, the place of
payment, the name of the person to whom or to
whose order the bill to be paid, the date and place of
issuance, and the signature of the issuer. A deed that
does not contain one of the specified elements will
not be accounted of a trade bill of exchange, aside
from the exceptional cases mentioned in the law.
However, the trade bill of exchange, that does not
have the maturity shown on the bill, is accepted to
be paid when seen, and unless it is stated otherwise,
the place shown next to the name of the addressee
is considered the place of payment and at the
same time the place of residence of the addressee.
Another subsidiary regulation is the law stating that
the trade bill of exchange, whose place of issue is not
indicated, will be deemed to have beenissued in the
place indicated next to the name of the issuer (TCC
Art. 672).

Another bill of exchange is the bond that is
requlated in the provisions of the 776" Article
of TCC and the following provisions. A bond
is a valuable document containing an abstract
acknowledgment of debt that a certain amount
will be paid unconditionally and unrestrictively. As
a matter of fact, in accordance with the decision
of the Supreme Court Assembly of Civil Chambers,
numbered 2017/357 M. 2021/824 D. and dated
22.06.2021, although it is accepted to place records
such as price, interest, exemption from warning
and authorization condition on a bill of exchange,




hususlar “bono” veya “emre yazili senet” ifadelerinin
mevcudiyeti, belirli bir meblagi “kayitsiz ve sartsiz”
o6deme vaadinin varlidi, kime veya kimin emrine
ddenecek ise onun ad ve soyadi ile dizenleme tarihi
ve senedi duzenleyenin imzasi seklindedir.

Kanun koyucu tarafindan temel itibariyle TTK'da
duzenlenen bir kambiyo senedi olan c¢ek, ayrica,
5941 sayill Cek Kanunu cercevesinde detaylica
duzenlenmistir. Cek tanzimi ile birlikte duzenleyen,
muhatap ile arasindaki acik yahut ortult  bir
anlasmaya istinaden kayitsiz ve sartsiz olarak belirli
bir bedelin lehtara 6denmesi hususunda muhataba
havale talimati vermektedir (TTK 783/1, 780/1-b).
Turkiye'de 6denecek ¢eklerde muhatabin yalnizca
birbanka olmasi mimkun olup banka haricinde dider
bir kisi Uzerine duzenlenen senet, TTK m. 782/1-2
uyarinca yalnizca havale hukmunde olacaktir. Cek
yoninden o6nem arz eden esas hususlarda biri,
police ve bononun aksine, TTK m. 780°de yer alan
acik hukam geredi lehtarin, cekte yer almasi zorunlu
bulunan unsurlar arasinda gosterilmemesidir. Bu
sayede lehtar gosterilmeksizin yahut belirli bir kisi
ismi ile birlikte “veya hamiline” kaydi eklenmek
suretiyle cekin hamiline dizenlenmesi mumkundur.

Yukarida kambiyo senetlerinin tanimlarina ve kanun
koyucu tarafindan duzenlenmekle birlikte ihtiva
etmelerizorunluluk arz eden hususlar aktariimis olup
isbu senetlerin teslim edilmesinde ve tanziminde
dikkat edilmesi gereken ana hususlardan birisi
senedin isbu zorunlu unsurlari tasiyip tasimadiginin
tespitidir.  Zira kanunda belirtilen istisnai haller
sakli kalmak kaydiyla, zorunlu unsurlari icermeyen
senedin gecersizlik yaptirimi ile karsi karsiya kalmasi
mumkandur.

Bu dogrultuda def’i  kavraminin  aciklanarak
tamimlanmasi,  ileri  surtlebilecek  taleplerin
netlestiriimesi ~ yoninden  dodru  olacaktir.
Hukukumuzda “def’i” terimi, bor¢luya borglu oldugu
edimi ifa etmekten kacinma imkani veren bir hak
olup bu halde borclu borcun varligini kabul etmekte,
ancak kanunun tanidigi bir hakkr kullanarak ifadan
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kacinmaktadir? Turk Ticaret Kanunu kapsaminda
def’iler; hamile yazili senetlerde def’iler, policede
def’iler ve emre vazili senetlerde def’iler olmak
Uzere (¢ ayrl maddede dizenlenmektedir (TTK
659, 687, 825). Bu yazimizda, borg¢lu tarafindan ileri
strulebilecek def’iler, kaynaklari ve iliskili olduklari
taahhit yonunden tasnif edilmek suretiyle senet
metninden anlasilan def’iler, senetteki taahhidun
gecersizligine iliskin def’iler ve kisisel def’iler olmak
Uzere (g grupta incelenmektedir.

Senet metninden anlasilan def’iler; senedin yukarida
belirtilen zorunlu unsurlarda meydana gelmis olan
eksiklik, alacagin zamanasimina ugramasi, henuz
muaccel olmamis birvadeninvarligi, cirosilsilesindeki
kopukluk, senette yazili mebladin karsiliksiz olusu
yahut kabul edilmemesine iliskin  sorumsuzluk
kayitlari, ciro yasagina iliskin senet Uzerinde yer
alan kayitlar vb. sekillerde gindeme gelebilecek
olup senet metninin incelenmesi neticesinde
tespit edilebilecek olan hususlara badli def’ilerdir.
Bu tUr def’ilerin TTK m. 825 uyarinca herkese karsi
ileri surtlebilir bir mutlak hak niteliginde oldugu
soylenebilecektir. Ciro edenin senet tzerine ekledidi
sorumsuzluk kaydr (TTK 685/T) ve ciro yasadi
kaydina (TTK 685/2) iliskin def’ilerin yalnizca ilgili
kaydi ekleyen ciranta tarafindan ileri surtlebilmesi
mumkundar.

Senette vyer alan taahhidun gegersizliginin ileri
suraldugu def’ilerin siklikla metinden anlasilamayan,
hukuki — iliskinin  taraflari  arasindaki iliskinin
degerlendirilmesi neticesinde ortaya cikarilabilecek
nitelikte olan, senedin timuyle gegersizligi sonucunu
dogurmaksizin talepte bulunulan borgluya izafe
edilen taahhudu gegersiz kilma gucindeki def’iler
oldugu soylenebilecektir. Bu dodrultuda yetkisiz kisi
tarafindan temsil, temsil yetkisinin asimi, hata, hile,
tehdit hususlarinin varligi, sahte imza durumu ve
ehliyetsizlik halleri taahhudun gecersizligine iliskin
def’i olarak ileri surulebilmektedir. Bu tur def’ileri
ileri sirme yetkisi, yalnizca gecersizlik sebebi kendi
hukuki kisiligi altinda gerceklesmis olan kisiye aittir.

KAMBIYO SENETLERININ TANZIM VE TESLIMINDE SIKCA GORULEN
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placing the records on the bond, that removes the
exemption from the reason or the qualifications of
determination, eliminates its exchange character.
In this respect, it should be mentioned that the bill
has been subject to strict form requirements by
the legislator, since it is a security. The elements
of the bond, which the legislator has determined
by counting the components one by one, are
obligatory in terms of the parts of the bond, the
existence of the expressions "bond" or "‘promissory
note', the presence of a promise to pay a certain
amount 'unconditionally and unrestrictively”, the
name and surname of the person to be paid or to
whose order it is to be paid, the date of issue and the
signature of the issuer.

The cheque, which is a bill of exchange constituently
issued by the legislatorin the TCC, is also regulatedin
detail within the framework of the Cheque Law No.
5941 . With the issuance of a cheque, the drawer gives
a remittance instruction to the addressee to pay a
certain amount to the beneficiary, unconditionally
and unrestrictively, based on an explicit or implicit
agreement between the beneficiary and the drawer.
(TCC art. 783/1, 780/1-b). In cheques to be paid in
Turkey, it is possible for the addressee to be only
one bank. In accordance with Article 782/1-2, there
will only be a remittance. One of the main matter
that is important in terms of cheques, unlike trade
bills of exchange and bonds, as per the explicit
provision in the 780" Article of TCC, the beneficiary
is not shown among the mandatory elements to be
included in the cheque. In this way, it is possible to
issue the cheque to the bearer without showing the
beneficiary or by adding the "bearer" record with the
name of a certain person.

Above, the definitions of bills of exchange and
the components that are required to be included,
although they are regulated by the legislator
have been served. One of the main issues to be
considered in the delivery and issuance of these
bills is to determine whether the bill carries these

mandatory elements. Since, without prejudice to the
exceptional cases specified in the law, it is possible
for the bill that does not contain the obligatory
components to face the sanction of invalidity.

Accordingly, the definition of the concept of plea will
be correct in terms of clarifying the demands that
can be asserted. In our law, the term "plea” is a right
that gives the debtor the opportunity to refrain from
performing the performance that he/she owes, and
in this case, the debtor accepts the existence of
the debt, but avoids performance by using a right
recognized by the law. The plea is within the scope
of the Turkish Commercial Code and it is requlated
under three separate articles on pleas in bearer
papers, in trade bill of exchange and in promissory
notes (TCC art. 659, 687, 825). In this essay, the pleas
that can be demanded by the debtor are classified
in terms of their sources and the pledge which they
are associated to, and they are examined in three
groups as the pleas that are understood from the
text of the bill, regarding the invalidity of the pledge
in the bill and the personal pleas.

Pleas understood from the text of the bill may come
to the fore in the form of deficiencies in the above-
mentioned mandatory components, the statute of
limitations, the existence of a maturity that is not
yet due, records of irresponsibility regarding the
break in the endorsement lineage, the unrequited
or non-acceptance of the amount written in the bill,
the records on the bill regarding the prohibition of
endorsement, etc. and these are pleas that depend
on the matters that can be detected as a result of
examining the text of the bill. It can be cited that
such pleas are an non-derogable right that can be
asserted against everyone in accordance with the
825th Article of the TCC. It is only possible for the
endorser who added the relevant record to assert
the defenses regarding the irresponsibility record
(TCC art. 685/1) and the endorsement prohibition
record (TCC art. 685/2) added by the endorser on
the bill.

EVALUATION OF FREQUENT MISTAKES IN THE ISSUANCE AND DELIVERY OF
BILLS OF EXCHANGE IN CONSIDERATION OF SUPREME COURT JURISPRUDENCE




Son olarak kisisel def’iler ise senet metninin
incelenmesi ile anlasilmasi mumkdn bulunmayan,
kambiyo senedi borglusu ile alacaklisini baglayan
hukuki iliskiye dayanmaktadir. Bu halde; kambiyo
senedinin verilmesine dayanak teskil eden temel
iliskiye iliskin ileri surtlen hususlar ve taraflar
arasinda yapilmis olan 6zel nitelikteki anlasmalar ve
Turk Medeni Kanunu m. 2'de dizenleme alani bulan
durastluk kurali ilkesi bu def’ilerin ileri strtlmesine
zemin olusturmaktadir. Ancak belirtmek gerekir kibu
defiler nispi olup yalnizca senet borclusu ve alacaklisi
tarafindan birbirlerine karsiileri strilebilecektir.

Uygulamada siklikla rastlanan hatalardan biri temel
olarak, kambiyo senedi borglusunun tuzel kisi
olmasi durumunda yetkili temsilcinin arastiriimamasi
hususudur. Bu hataya siklikla, aralarinda vyillara
tekabll eden vyahut belli bir guven iliskisinin
kurulmus  oldugu  ticari iliskilerin  taraflarinin
dustukleri gorulmektedir. Zira bu asamada, birden
cok kez bahse konu tuzel kisinin temsilcisi oldugu
iddiasiyla tizel kisi adina ve hesabina hukukiislemler
gerceklestiren karsi tarafin imzasinin badlayiciliginin
sorgulanmasi gerekmektedir. Nitekim bazi hallerde
thzel kisi, yetki sozlesmesi uyarinca kendisini birlikte
temsile yetkili olan birden fazla kisinin imzasi ile borg
altina girebilmektedir. Bu tir hususlarin inceleme ve
dederlendirmeye muhtag olmasi sebebiyle, kambiyo
senedi borclusunun tuzel kisi olmasi durumunda
imzanin sahibinin sirketi munferiden temsile yetkili
oldugunun tespiti nem arz etmektedir.

Bununla birlikte 6nemle belirtmek gerekir ki Yargitay
Hukuk GCenel Kurulu’mun 2017/268 E. 2020/729
K. sayil ve 0610.2020 tarihli ilami uyarinca TTK
m. 776'nin birinci fikrasinin (g) bendi kapsaminda
takibe konu edilmis olan bir belgenin kambiyo
senedi vasfini haiz olabilmesi, senedi tanzim edenin
imzasinin senet Gzerinde bulunmasina baghdir.

Kambiyo senedi yoninden imza dederlendirmesi
bashdi altinda ifade edilmesi gereken bir dider
husus, muhatabin veya duzenleyenin imzalari hari¢
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olmak Uzere, bonoya atilan her imzanin TTK m.
701/3 uyarinca aval serhi sayilacagidir. Bu dogrultuda
Yargitay Hukuk Genel Kurulu'mun 2017/268 E.
2020/729 K. sayilive 06.10.2020 tarihliilami uyarinca,
bononun on yizine atilan aval serhinin kimin icin
verildigi belirtilmez ise aval dizenleyici igin verilmis
olarak kabul gormektedir. Ayni ilamin da belirtmis
oldugu Uzere bononun gecerliligi  yoninden
tek imzanin yeterli olmasi karsisinda senedin on
yUzUne atilan ikinci imza aval serhi teskil etmekte
iken policenin 6n yuzune duzenleyen tarafindan
iki imza atilmis olsa dahi, bu imzalar TTK'nin 700.
maddesine gore aval olarak kabul edilemeyecek
olup kesideciden baska bir kisi tarafindan “aval” veya
benzeri sozler kullanilarak imzalanmissa aval olarak
sayilacaktir.

Yargitay'in 2017/4 E, 2018/5 K. Sayili ve 20.04.2018
tarihli ictihadi Birlestirme Karari’'nda da ifade edildigi
Uzere aval verenin borcunun badimsiz bir borg
olmasi sebebiyle aval ile teminat altina alinan bor¢
gegersiz olsa bile, aval verenin sorumlulugu devam
etmektedir. Aval veren kisinin teminat altina aldigi
borg, sekle ait noksandan baska bir sebepten dolayi
batil olsa dahi aval verenin taahhiudu gegerlidir.
Lehine aval verilenin borcunun gegersiz olmasi,
lehine aval verilenin isminin mevcut olmamas,
ehliyetsiz olmasi ya da imzasinin sahte olmasi
halinde dahi bu hususlarin aval veren tarafindan ileri
strtlemeyecek olmasi ikinci imzanin hayati dnemini
gozler onine sermektedir. Bu dogrultuda aval veren,
TTK'nin 702. maddesinin 2. fikrasi uyarinca, sadece
kambiyo senedindeki zorunlu sekil eksikligini
ileri strebilmektedir. Bu dogrultuda Yargitay 12.
Hukuk Dairesi’'nin 2015/2959 E. 2015/3404 K. Sayili
ve 20.02.2015 tarihli ilami uyarinca, duzenleyenin
imzasini icermemesi nedeniyle bono vasfinda
bulunmayan senetten dolayi verilen aval de gegersiz
olmaktadir.

Uygulamada siklikla gorilen bir dider husus ise,
teminat olarak verilen senedin hangi hukuki
iliskiye istinaden ve neyi temin etmek amaciyla
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It can be declared that the defenses in which the
invalidity of the commitment in the bill is asserted
are often those that cannot be understood from the
text, that can be revealed as a result of the evaluation
of the connection between the parties of the legal
relationship, and that have the power to invalidate
the commitment attributed to the requested debtor
without resulting inthe complete invalidity of the bill.
In this respect, representation by an unauthorized
person, exceeding the authority of representation,
presence of errors, fraud, threats, forged signature
and incompetence can be asserted as a defense
regarding the invalidity of the commitment. The
authority to assert such defenses rests solely with
the person whose cause of invalidity has occurred
under his or her legal personality.

In conclusion, personal defenses are based on
the legal relationship that binds the debtor and
the creditor of the bill of exchange, which cannot
be understood by examining the text of the bill.
Here, the matters put forward regarding the basic
relationship that forms the basis for the issuance
of the bill of exchange and the special agreements
made between the parties and the principle of
honesty, which is reqgulated in the 2" Article of
Turkish Civil Code, form basis for these pleas to be
asserted. However, it should be noted that these
pleas are relative and can only be arqued against
each other by the debtor and the creditor of the bill.

One of the failures frequently encountered in
practice is basically not investigating the authorized
representative in case the debtor of the bill of
exchange is a legal entity. It is seen that the parties
of commercial relations, which correspond to years
or a certain trust relationship has been established,
fall into this mistake repeatedly. Hence, at this
juncture, it is necessary to question the bindingness
of the signature of the other party, who carries out
legal transactions on behalf of the legal person,
claiming to be the representative of the legal
person in question more than once. Thus, in some

instances, a legal person may enter into debt with
the signature of more than one person who is
authorized to represent it together in accordance
with the contract of mandate. Since such matters are
in need of examination and evaluation, it is essential
to determine that the owner of the signature is
authorized to represent the company individually,
in case the debtor of the bill of exchange is a legal
person.

However, it shouldbe emphasized thatinaccordance
with the decision of the Supreme Court Assembly of
Civil Chambers, numbered 2017/268 M. 2020/729
D. and dated 06.10.2020, for a document subject to
follow-up within the scope of the 776™ Article of TCC
to qualify as a bill of exchange, the signature of the
issuer of the bill must be present on the deed.

Another matter that should be stated under the
heading of signature evaluation in terms of bills of
exchangeisthateverysignature onthe bill, excluding
the signatures of the addressee or the issuer, will
be considered as annotation of endorsement in
accordance with TCC art. 701/3. In this respect,
pursuant to the decision of the Supreme Court
Assembly of Civil Chambers, numbered 2017/268
M. 2020/729 D. and dated 06.10.2020, If it is not
specified for whom the guarantee annotation put
on the front side of the bill is given, it is accepted as
given for the issuer. As stated in the same notice, in
the face of the fact that a single signature is sufficient
for the validity of the bill, the second signature on
the front of the bill constitutes an annotation,
while even if two signatures are made on the front
of the bill, these signatures cannot be accepted as
bills of exchange according to the TCC art. 700, if
it is signed by another person using “guarantee” or
similar words, it will be counted as an guarantee.

As stated in the Supreme Court's Decision on
Unification of Conflicting Judgments No. 2017/4
M. 2018/5 D. and dated 20.04.2018, since the
debt of the avaliste is an independent debt, the
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verildiginin senet Gzerine agik¢a yazilmamasidir. Zira
kambiyo senedi vasfini haiz bir senede eklenecek
olan teminat kaydi, kambiyo senetlerinin illetten
mucerretlik 6zelligini sona erdirecek oldugundan
bu senedin kambiyo senedi vasfini vyitirmesine
sebebiyet verecektir. Senede eklenecek olan
teminat kaydinda ana iliskiye spesifik olarak atifta
bulunulmasi gerekmekte olup senet Uzerinde yer
alan “teminat icindir” ibaresi temel hukuki iliskiye
atif yapilmadigindan senedin kambiyo senedi
vasfini yitirmesine engel olacak olup bu halde isbu
senedin kambiyo senetlerine 6zgu takip vyollari
ile icra takibine konu edilmesi halen mumkin
olacaktir. Senedin borclusu olunan durumda 6nem
arz ettigi Uzere, teminatin ilgili bulundugu hukuki
islemin mumkdn oldudunda spesifik bir sekilde
senet Uzerinde belirtilmesi halinde ise isbu senet
yoninden kambiyo senetlerine 6zqi takip yollari
isletilemeyecektir. Nitekim Yargitay Hukuk Genel
Kurulu'nun 14.03.2001 tarih 2001/12-233 sayili ve
20.06.2001 tarih, 2001/12-496 sayili kararlarinda da
benimsendidi tzere, takibe dayanak belgenin hangi
iliskinin teminati oldugu senet Uzerine yazilmak
suretiyle yahut yazili belge ile kanitlanmalidir.

Elden 6deme alinmasi, senedin borcun 6denmesini
takiben geri alinmamasi, o6demelerde senede
acikca atif yapilmamasi halleri de ticari hayatta
taraflar arasinda mevcut gaven iliskisi cergevesinde
siklikla yapilan hatalar arasinda yer almaktadir. Zira
elden 6deme yapilmasi halinde 6demeyi ispatlar
nitelikte belgenin elde edilmemesi durumunda
alacakli tarafindan isbu 6deme inkar edilebilecedi
gibi borcun hi¢ ifa edilmemis sayilmasi ihtimali
gindeme gelebilecektir. Odemesi gergeklestirilen
senedin iadesinin alinmamasi durumunda senedin
tedavulden cekilmemesi sebebiyle veni cirantalar
tarafindan senedin icra takibine konu edilmesi
neticesinde, yeni hamilin kot niyetli oldugunun
yargl mercileri 6ntnde ispatlanamamasi halinde
odeme vyapilmamis gibi senet hukuki sonuclarini
dodurmaya devam edecektir. Bu sebeple, ciro
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silsilesinin kesilmesi ve senedin iadesinin alinmasi
ddeme halinde dnem arz etmektedir.

Sirketyetkilileritarafindan hukukitemelde amaglanan
sonugtan tumuyle farkli neticeler dogurabilen bir
diger husus ise sirket kasesi disina atilan, sirket
yetkilisine ait ikinci imzanin hukuki akibetidir. TTK
m. 372/1 uyarinca, sirket adina imza vetkisini haiz
kisiler sirketin unvani altinda imza atarlar. Ancak bu
asamada onemle belirtmek gerekir ki Yargitay 12.
Hukuk Dairesi’'nin 2013/17562 E. 2013/24301 K. Sayili
ve 27.06.2013 tarihli ilaminda da hukmedilmis oldugu
Uzere, imzalarin bagimsizligi ilkesi geredince sirket
temsilcisinin, sirketin kasesi Gzerinde bulunmayan
imzasi, imza sahibi olan sirket yetkilisinin dogrudan
sahsi adina atilmis sayilmaktadir. Nitekim Yargitay'in
ayni dairesi 2016/31230 E. 2018/4145 K. Sayili ve
03.05.2018 tarihli ilaminda, acikta imzasi bulunan
sirket yetkilisinin sorumlulugunun buimzayoninden
mevcut olacagina hikmetmisti. Bu kapsamda,
sirket vetkilileri tarafindan sehven iki kez imza
atilmasi durumunda dahi isbu iki imzanin ikisinin de
sirket kasesi Uzerinde ver almasi halinde avalden
soz edilemeyecedi olgusu Yargitay Hukuk Genel
Kurulu’nun 05.10.2011 tarih, 2011/12-480 E. 2011/598
K. sayili ilaminda da belirtilmistir. Netice itibariyle
sirketi temsil ile yetkili kiinmis kisiler tarafindan bu
yetki kapsaminda atilacak imzalarin sirket kasesi
Uzerine atilmasi gerekmekte olup aksi takdirde sirket
kasesi Uzerine atilmayan imzalar yoninden imza
sahibinin sahsi malvarlidi ile sorumlulugu giindeme
gelebilecektir.

Yazimizda genel itibariyle kambiyo senetlerinin
tanzimi, teslimi ve aliminda borclu ve alacakli
taraflarca ve bazi hallerde de bu kisilerin yetkilileri
tarafindan onemle dederlendirilmesi ve titizlikle
Uzerinde durulmasi gereken hususlar ile  defi
turleri ve bu def’ilerin hangi hallerde kimlere karsi
ileri surdlebilir nitelikte olduklarina iliskin hukuki
duzenlemeler ve vyargl ictihatlarinda dedginilen
hususlar aktarilmistir. Ozellikle kambiyo senetleri
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responsibility of the avaliste continues even if the
debt secured by the guarantee is invalid. Even if the
debt secured by the avaliste is invalid for any reason
other than a formal defect, the pledge of the avaliste
is valid. The vital importance of the second signature
is demonstrated by the fact that the avaliste cannot
put forward the matters that the debt of the person
who has been given a bill is invalid, the name of
the person who has been given a bill is not given,
that the person is incapable or if the signature is
forged. Accordingly, the avaliste can only claim
the obligatory lack of form in the bill of exchange,
pursuant to TCC art. 702. In this respect, pursuant
to the decision of the 12" Civil Department of the
Supreme Court, numbered 2015/2959 M. 2015/3404
D. and dated 20.02.2015, guarantee issued due to
the bill that does not qualify as a bond by virtue that
it does not contain the signature of the issuer, the
guarantee issued due to the bill is also invalid.

Another issue that is commonly seen in practice is
thatitis not unequivocally written on the bill that the
deed provided as a guarantee is given based on what
legal relationship and for what purpose. Hence, the
collateral registration to be added in a year that has
the feature of a bill of exchange will cause it to lose
its qualification as a bill of exchange, since it will end
the exemption feature of the bills of exchange. In the
collateral record to be added to the deed, the main
relationship should be specifically referred to, and
the phrase "for collateral” on the bill will prevent the
bill from losing its quality as a bill of exchange, since
there is no reference to the basic legal relationship,
and inthis case, this bill is still subject to enforcement
proceedings with the execution methods specific to
bills of exchange. As it isimportant in the case of the
debtor of the bill, if the legal transaction to which
the collateral is related is specified on the bill in a
specific way, execution methods specific to bills of
exchange cannot be operated in terms of this deed.
In point of fact, as adopted in the decisions of the
Supreme Court Assembly of Civil Chambers dated
14.03.2001 and numbered 2001/12-233 and dated

20.06.2001 and numbered 2001/12-496, it should
be proven by writing on the bill or a written deed
that the document underlying the execution is the
guarantee of which relationship.

Receiving payments in person, not taking the bill
back after the debt is paid, and not making a clear
reference to the payments in the bill are among
the mistakes that are oftentide made within the
framework of the existing trust relationship between
the parties in commercial life. This is because, in
case of payment in person, in the event that the
document proving the payment is not obtained,
this renumeration may be denied by the creditor,
and the possibility that the debt may be deemed
not to have been fulfilled at all may come to the
fore. In the event that the return of the paid bill is
not received, the bill will continue to bear the legal
consequences as if the payment has not been made,
unless the new endorser can prove the bad faith of
the new holder before the judicial authorities, as a
result of the enforcement proceedings of the bill
by the new endorsers due to the fact that the bill
is not withdrawn from circulation. For this reason,
interrupting the endorsement sequence and
obtaining the return of the bill is important in case
of payment.

Another issue that may lead to completely different
results from the legally intended consequence is the
legal fate of the second signature of the company
official, which is signed outside the company stamp.
Pursuant to TCC art. 372/1, persons authorized to
sign on behalf of the company shall sign under
the title of the company. However, it is important
to note at this stage that, as ruled by the decision
of the 12th Civil Chamber of the Supreme Court
dated 27.06.2013 and numbered 2013/17562 M.
2013/2430 D., in accordance with the principle
of independence of signatures, the signature of
the company representative, which is not on the
stamp of the company, is deemed to have been
signed directly on behalf of the signatory company
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nezdinde borg ve alacak iliskilerine taraf olan gergek
ve tlzel kisiler nezdinde hak kayiplarinin meydana
gelmesinin s6z konusu olabilecedi haller, isbu
yazimizda agiklanan unsur ve dederlendirmeler
yoninde aksiyon alinmasi suretiyle onlenebilir
nitelikteki ticari riskleri teskil etmektedir.

YUKSEL, Armagan Ebru Bozkurt, “Ispat Hukuku Bakimindan Kambiyo Senetleri”,
Banka ve Ticaret Hukuku Dergisi s. 512-513

(Pulasli, 201, s. 61)

TR

KAMBIYO SENETLERININ TANZIM VE TESLIMINDE SIKCA GORULEN
HATALARIN YARGITAY ICTIHATLARI ISIGINDA DEGERLENDIRILMESI

ENG

official. As a matter of fact, the same chamber of the
Supreme Court, in its decision dated 03.05.2018 and
numbered 2016/31230 M. 2018/4145 D., ruled that
the responsibility of the company official whose
signature is in the open signature will exist in terms
of this signature. In this context, even if the company
officials sign twice by mistake, the substance that
there can be no guarantee if both of these two
signatures are on the company stamp is also stated
in the decision of the Supreme Court Assembly of
Civil Chambers dated 0510.2011 and numbered
2011/12-480 M. 2011/598 D. As a result, the signatures
to be added by the persons authorized to represent
the company within the scope of this authorization
must be put on the company stamp, otherwise,
the responsibility of the signatory with his personal
assets may arise in terms of the signatures not put on
the company stamp.

In this article, the issues that should be carefully
evaluated and scrupulously emphasized by the
debtor and creditor parties, and in some cases by
the officials of these parties, in the issuance, delivery
and purchase of bills of exchange, as well as the
legal regulations and jurisprudence regarding the
types of pleas and the situations in which these
defenses can be asserted against whom, have been
mentioned. In particular, the situations that may
result in loss of rights for real and legal persons who
are parties to debt and receivable relationships in
respect of bills of exchange constitute commercial
risks that can be prevented by taking action in line
with the components and assessments described in
this essay.

YUKSEL, Armagan Ebru Bozkurt, “Bills of Exchange in Terms of The Law of
Evidence’, Journal of Banking and Commercial Law p. 512-513

(Pulasli, 201, p. 61)
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ISCININ YAS HARICI EMEKLILIK
SARTLARINI SAGLAMASI NEDENI ILE
IS AKDINI SONLANDIRMASI HALINDE

KIDEM TAZMINATI HAKKININ
SON ICTIHATLAR VE HAKKIN

KOTUYE KULLANIMI ACISINDAN

Yashlik ayligina hak kazanmak igin tabi olunan
yasalarda dizenlenmis yas, prim guni ve sigortalilik
sUresinitamamlamak gerekir. Yashlik ayligralmak yani
emekli olmak icin isten ayrilan personel son ¢alistidi
isyerinde gecen hizmet stresinin 1 yilin Gzerinde
olmasi halinde kidem tazminatina hak kazanir.

1475 sayili Is Kanununun halen yurirlikte olan 14/1-5
madde hukmunde ise, yashlik aylidi baglanmasi igin
yas haricindeki sigortalilik stresi ve prim 6deme gun
sayisini tamamlanmasi durumunda kendi istedi ile
isten ayrilmayl kidem tazminatina hak kazandiran
haller arasinda duzenlemistir.

Buna gore;

- 08/09/1999 tarihinden once ilk defa sigortali olan
kisiler; 15 yil sigortalilik stresi ve 3600 prim 6deme
gun sayisini tamamlamalari halinde;

- 08/09/1999 tarihi ile 30.04.2008 tarihleri arasinda
ilk defa sigortali olan kisiler; sigorta vyili dikkate
alinmaksizin 7000 prim gununy ya da 25 yil sigortalilik
sarti ve 4500 prim qUnUnU tamamlamalari halinde;

- 01.05.2008 tarihi ve sonrasinda ilk defa sigortali
olan kisiler; kademeli olarak 4600 gun ila 5400 prim
gununu tamamlamalari halinde;

DEGERLENDIRILMES]
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durumu  gosterir  belgeyi  Sosyal  Guvenlik
Kurumundan alarak son c¢alistiklari isverenlige
ibraz etmeleri ve bu isyerinde en az bir yillik kidem
sartini da sadlamalari halinde, kidem tazminatina
hak kazanacaklardir. Emsal yargi ictihatlari da bu
yondedir.?

Uygulamadaki yas hari¢ emeklilik sartlarini saglama
nedenine dayali kidem tazminati talebi ile isten
ayrilma hallerine iliskin hakkin kotaye kullanimi
olup olmadigi noktasinda tartisma yasandigi ve
bu hususun yargl kararlarina da konu oldudunu
gormekteyiz. Bu durumu orneklemelerle incelemek
gerekirse;

- Yas harici emeklilik kosullarinin saglanmasi
nedeniile kidem tazminatina hak kazanmaileilgili
hakkin kotiye kullanimi bulunup bulunmadigina
yonelik tartisma basliklarindan ilkini “is¢inin bu
sebeple isten ayrildiktan sonra baska bir isverene
ait isyerinde ¢alismaya baslamasi, ayrilmadan
once diger isyeri ile gorusme ve hatta sbzlesme
yapmasi” olarak ifade edebiliriz.

Yuksek Mahkeme, daireleri arasinda da doénem
donem farkl kararlar verilmekle birlikte Yargitay 9.
Hukuk Dairesinin de bir donem, kural olarak iscinin
vas haric emeklilik kriterlerine dayali feshinden
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EVALUATION OF THE RIGHT TO SEVERANCE
PAY IN TERMS OF RECENT PRECEDENTS
AND ABUSE OF RIGHT IN THE CASE OF
TERMINATION OF THE EMPLOYMENT
AGREEMENT DUE TO THE EMPLOYEE'S
FULFILL THE RETIREMENT CONDITIONS

EXCEPT FOR AGE

In order to be entitled for the old age pension, it
is necessary to fulfill the age, premium day and
insurance period reqgulated under the applicable
laws. Personnel who left the job to receive an old-
age pension, i.e. personnel who left the job to retire,
are entitled to severance pay, if the service period in
her/his last workplace is more than 1year.

Article 14/1-5 of the Labor Act no. 1475, which is still
in force, requlates that leaving the job voluntarily, in
case of completion of the insurance period other
than age and the number of premium payment days,
among the matters that entitle to severance pay.'

Accordingly;

- Persons who were insured for the first time before
08/09/1999; If they complete 15 years of insurance
period and 3600 number of days to pay premium;

Persons who are insured for the first time between
08/09/1999 and 30/04/2008; if they complete 7000
premium days regardless of insurance year or 25
years of insurance and 4500 premium days;

- Persons who are insured for the first time on or
after 01/05/2008; if they gradually complete 4600
days to 5400 premium days;

will be entitled to severance pay if they obtain the
document showing the situation from the Social
Security Institution and submit it to their last
employership and if they also fulfill the requirement
of at least one year of seniority in this workplace.
Precedents are also in complaince with this in this
regard.’

We note that there is a discussion whether there is
an abuse of the right regarding severance pay based
on the reason for voluntary severance upon fulfill
the retirement conditions excluding the age and
quitting the job, and this maeter is also the subject
of judicial decisions. The following examples serve
the examples in order to review of such matter:

- The first topic of the discussion on whether
there is an abuse of the right at the scope of
severance pay due to the fulfill the retirement
conditions, except the age, is "The employee
starts to work at another employer's workplace
after leaving the employment; negotiating
and even forming a contract with the other

"

workplace before leaving

Although different decisions adopted from time
to time between the departments of the Supreme
Court, 9" Civil Department of the Supreme Court
accepted, for a period of time, the existence of




sonra baska isyerlerinde galisma hakkinin varligini
kabul ettigini, ancak ozelikle is¢inin baska bir
isverenle is sozlesmesi imzalamasinin ardindan yas
haric emeklilik kosullarina haiz olduguna dayali
olarak ayrilmasini, baska bir anlatimla yasanin is
dedistirme araci olarak kullaniimasini hakkin kotaye
kullanilmasi olarak dederlendirdidi gortlmustr?
Fakat akabinde Yargitay Hukuk Genel Kurulunca
yapilan dederlendirmeler ve Yargitay 9. Hukuk
Dairesinin 22. Hukuk Dairesi ile birlesmesi dncesinde
uygulamalarinda, isginin baska bir isverenle sézlesme
imzaladiktan sonra vyas haric emeklilik kriterlerini
gerekge gostererek ayrilmasi, ve diger isyerinde
calismaya baslamasi halinde kidem tazminati talep
edemeyecedi kabul edilmis, diger isverene ait
isyerinde ¢alismak Uzere is gortsmesi yapilmasi
hakkin kotaye kulanimiigin yeterli sayilmamistir:

Yargitay Karari - HGK., E. 2016/1419 K. 2019/1183
T.14.11.2019;

Hemen burada davacinin dava disi banka ile
sézlesme  imzalamis  olmasi  hususu  Uzerinde
durulmalidir. Somut olayimizda 13.02.2013 tarihli
fesih bildirimi ile davaci, 28.02.2013 tarihinde isten
ayrilacagini aciklamistir. Dava disi Flbank A.S. ile
is sézlesmesi 26.02.2013 tarihinde imzalanmistir.
Dolayisiyla sézlesmenin imzalandigi tarih, davali is
yerinden ayrilma iradesinin aciklandigr 13.02.2013
tarihinden sonradir. Bunun yani sira davaci is¢i, isten
ayrihs ¢alisan anket formunda ayrilma nedenini
terfi edememe olarak belirtmis, sorununu aylar
oncesinden yénetimle konustugunu da bildirmistir.
Bu durum karsisinda  davaci isginin - yasanin
tanidigi imkan dogrultusunda fesih hakkini kétiye
kullandigindan  bahsedilemez. Nitekim Kanunun
tanidigi bu hakki, kendisi icin daha olumlu ¢alisma
kosullari saglayabilecek bir iste ¢alismak amaciyla
kullanmasi durustlik kuralina aykirilik teskil etmez.

O hélde, mahkemece tim bu olgular karsisinda
davacinin davasinin kabuld ile kidem tazminatinin
tahsiline yénelik icra takibinde davali bor¢lunun
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itirazinin iptaline karar verilmesi gerekirken davanin
reddi dogru olmamistir.

Hukuk GenelKurulundayapilan gérasmelersirasinda,
davacinin davali is yerinden ayrilmadan énce baska
bir banka ile is sézlesmesi imzalayarak dirdstlik
kuralina aykiri  davrandigi, fesih  hakki kétiye
kullandigindan kidem tazminati talep edemeyecedi
gerekgesiyle direnme kararinin onanmasi gerektigi
gorusy ileri surtlmas ise de, bu goris yukarida
aciklanan nedenlerle Kurul ¢odunlugu tarafindan
benimsenmemistir.

Yargitay 9. Hukuk Dairesi, E. 2016/34699 K.
2019/13348 T.17.6.2019;

Davaci is¢iisyerinden ayrilmadan énce diger sirketle
sézlesme imzalamamis sadece is gorUsmesinde
bulunmustur.  Dairemizin son dénem kararllik
kazanan uyqulamasina goére yas haric emeklilik
kriterlerine haiz olan iscinin baska bir isyerinde
calismak Uzere sézlesme imzaladiktan sonra
ayrilmasi halinde hakkin kétaye kullanildigr kabul
edilmektedir.

Somut uyusmazlikta davaci is¢i davaliya  ait
isyerinden 31.08.2015 tarihinde ayrilmis dava disi
isyerinde  01.09.2015 tarihinde is sézlesmesini
imzalamak suretiyle ayni gun ¢alismaya baslamistir.
Buna gbre hakkin kétaye kullanildigindan  séz
edilemeyeceginden davacinin kidem tazminatina
hak kazandigi kabul edilmelidir. Mahkemece yazili
gerekgeyle reddi hatali olup bozmayi gerektirmistir.

Su halde son ictihatlar geredince iscinin s
sozlesmesi devam ederken farkl bir isveren ile is
sozlesmesi imzalamasi sonrasinda yas harig emeklilik
kosullarini saglamasina dayali olarak is sozlesmesini
feshetmesi hakkin kottye kullanimi olarak kabul
gormekle birlikte, diger isverenle galismak Uzere
gorisme sadlamasi hakkin kotaye kullanimi olarak
degerlendirilmemektedir.
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the right to work in other workplaces after leaving
the employment based on retirement criteria
excluding age, however, considered that the
employee's leaving on the basis of retirement
conditions excluding age, especially after signing
an employment agreement with another employer,
in other words, the use of the law as a means of
changing jobs is an abuse of the right* However,
in the evaluations made by the Supreme Court
Assembly of Civil Chambers and its implementations
before the merger of the 9" Civil Department of the
Supreme Court with the 22" Civil Department of the
Supreme Court, it was accepted that the employee
could not claim severance pay if he/she left the work
after signing an agreement with another employer
on the basis of retirement criteria excluding age, and
started to work in another workplace, employment
interviewing at the workplace of the other employer
is not considered sufficient for abuse of right:*

Supreme Court Decision — ASC., with file
number of 2016/1419 and decision number of
2019/1183 dated 14.11.2019;

At this point, it should be emphasized that the
claimant has signed an agreement with the
extrajudicial bank. In the concrete case, the
claimant has announced that he will leave the job
on 28.02.2013 with the notice of termination dated
13.02.2013. The employment agreement was signed
with extrajudicial Flbank on 26.02.2013. Therefore,
the date of signing the agreement is after the date
of 13.02.2013, when the respondent’s will leave
the workplace was announced. In addition, the
claimant employee stated in the employee survey
form that the reason for leaving the job was not
being promoted, and he also stated that he had
discussed to the management in relation with his
problem months ago. In this circumstance, it cannot
be mentioned that the claimant employee abused
his right of severance provided by the law. As a
matter of fact, exercising the right granted by the
law to work in a job that can provide more favorable

working conditions does not constitute a breach of
the rule of good faith.

Therefore, in the light of all these facts, the court
should have decided to accept the claimant's case
and the execution proceeding for the collection of
severance pay and to cancel the objection of the
respondent debtor, but the rejection of the case was
not correct.

During the meetings held at the Supreme Court
Assembly of Civil Chambers, it was argued that the
decision to resist should be upheld on the grounds
that the claimant acted against the rule of good faith
by signing an employment agreement with another
bank before leaving the workplace, and could not
claim severance pay because he abused his right
of termination, even so, this argument was not
adopted by the majority of the Board for the reasons
explained above.

9th Civil Department of the Supreme Court, with
file number of 2016/34699 and decision number
of 2019/13348 dated 17.6.2019;

The claimant did not sign an agreement with the
other company before leaving the workplace, but
only had employment interviewing. According to
the implementation of our department, which has
provided continuity in the last period, it is accepted
that there is abuse of right if the employee who fulfill
the retirement conditions excluding age, leaves the
employment after signing an agreement to work in
another workplace.

In this case, the claimant employee left the
respondent’s workplace on 31.08.2015 and started to
work on the same day by signing the employment
agreement on 01.09.2015 at the workplace, which is
not subject to the case. Accordingly, since it cannot
be said that there is abuse of right, it should be
accepted that the claimant is entitled to severance
pay. The court’s rejection with written justification
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- Bu noktada vyas haric emeklilik kosullarinin
saglayan iscinin bu vyolla kidem tazminat
alma hakkini birden fazla defa kullanip
kullanamayacadi hususunu ikinci baslik olarak
belirlemek gerekir.

Oncelikle belirtmek gerekir ki; yasada bu hususta
acik bir duzenleme bulunmadigi gibi hakkin birden
fazla kullanilmasini engelleyen bir diizenlemeye yer
verilmemistir. Konuya iliskin ictihatlar incelemek
gerekirse;

Yargitay 9. HD., E. 2014/33390 K. 2016/4940,
7.3.2016  tarihli  kararinda konuya ilisikin
degerlendirme vyapilmis ve ‘yas haric emeklilik
kosullarinin olusmasi halinde ayrilmalardan dogan
kidem tazminati hakki bir kez kullanilabilecek
haklardan oldugu, is¢i bu hakki bir kez kullandiginda
bir sonraki calisma dénemi icin bu didzenlemelere
dayanarak tekrar kidem tazminati isteyemeyecedi”
belirtilmistir. Ayni dogrultuda verilen Yargitay 9.
Hukuk Dairesinin 2016/15082E., 2020/3866K.
Sayili 09.03.2020 tarihli kararina yazilan karsi
oyda ise hakkin ikinci defa kullanilamayacagina
iliskin bir yasal duzenleme bulunmadidi, isginin yas
harig emeklilik kosullarini saglamasi sebebiyle is
sozlesmesini sona erdirme yonunde yasal hakkini
ikinci kez ve baska bir isverene karsi kullandig
sirada, durUstluk kuralina aykirn davrandidi, hakkin
kotaye kullanildigini gosteren herhangi bir ispat
aracl bulunmadigr belirtilmis, yalnizca hakkin ikinci
kez kullaniimasinin hakkin kottye kullanilmasi olarak
degerlendirilemeyecedi belirtilmistir.

Sonolarak, is hukuku uyusmazliklarinin ¢ozimlendigi
Yargitay 22. Hukuk Dairesinin kapatilmasi sonrasinda
baskan ve Gyelerinin Yargitay 9.Hukuk Dairesinde
gorevlendirilmesi  akabinde her iki  dairenin
ictihatlarindaki farkli uygulamalar gordstlmis ve
uygulama birligine dair ilke kararlari aciklanmustir.
Eylul 2020 tarihinde aciklanan ilke kararlarinda ise
“vas_haric_emeklilik_kriterlerini_haiz_olan iscin _bu
volla_kidem tazminati alma hakkini sadece bir kez
kullanabilecedi” belirtilmistir.

TR

Celinen noktada, bu yonli yasal bir dizenleme
bulunmamakla birlikte, yas haric emeklilik kosullarini
saglama nedeni ile kidem tazminati alarak isten
ayrilma hakkinin bir kez kullanilacagi son dénem
Yargitay uygulamasinda kabul gormekte, aciklanan
ilke kararlarinda ifade edilmektedir. Dikkat cekilmesi
gereken bir diger husus ise, olasi uyusmazlik halinde
bu noktadaki arastirilmanin yapilmasinin sadlanarak
ispat yukunun isveren Uzerinde olacadidir. Mevcut
Yargitay kabult dikkate alindiginda, isveren tarafin
vas harici emeklilik kosullarinin olusmasi nedeni ile
kidem tazminatina hak kazanilarak isten ayrilma
hakkinin  birden fazla kullanildigina dair iddiasi
varsa bunu uyusmazlik esnasinda ortaya koyarak
arastirilmasi saglamali, ispat yuka yerine getirmelidir.

- Son olarak iscinin isveren acisindan hakli
fesih nedenlerinin  olusmasindan sonra salt
fesih prosedurind etkisiz kilmak igin yas harici
emeklilik kosullarini saglama nedeni ile is
sozlesmesini feshetme halini incelemek dodru
olacaktir:

Isveren acisindaniscinin is sozlesmesini hakli sebeple
fesih nedenlerinin olusmasindan sonra ve 6rnegin
isyerinde meydana gelen olayla iligli savunmasinin
alindigi,  sorusturma/ic  denetim  yOratuldaga
asamada, iscinin kendisinden kaynaklanan fesih
nedenlerine dayanmasinin mimkan olmayacadi, bu
durumun fesih hakkinin kottye kullanilmasi olarak
degerlendirilecedi Yargitay kararlarinda belirtilmistir:

Yargitay 9. Hukuk Dairesi, E. 2017/14500, K.
2020/2329, T17.2.2020 karari;

Isveren  acisindan  hakli fesih  nedenlerinin
olusmasindan sonra salt fesih prosedirind etkisiz
kilmak icin is¢inin kendisinden kaynaklanan derhal
fesih  nedenlerine dayanmasi mUmkin olmaz.
Ornedin bu asamada yas haric emeklilik kriterlerini
haiz oldugu icin veya yashlik ayligi alabilmek icin
iscinin is sézlesmesini sona erdirmesinde hakkin
kotaye  kullanimindan séz  edilir. Zira isveren
tarafindan hakli feshi yéninden gerekli ic denetimi
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was wrong and required to be reversed.

Then, in accordance with the latest precedents,
the voluntary severance of the employment
agreement based on fulfilling the retirement
conditions excluding age after the signing an
employment agreement with a different employer
while the employment agreement is still in progress,
is accepted as an abuse of right, however, it is
not considered as an abuse of the right to have
employment interviewing with another emplovyer.

+ At this point, it is necessary to determine as the
second topic whether the employee who fulfill
the retirement conditions excluding age could
exercise his right of severance pay in this way
more than once.

It should be mentioned that there is no clear
requlation on this issue in the law and there is no
regulation that prevents the use of the right more
than once. Examination of the precedents relation
with such matter as follows;

On the decision of the 9t Civil Department of the
Supreme Court, with file number of 2014/33390
anddecisionnumberof2016/4940 dated7.3.2016;
it is stated that “due to fulfilling the retirement
conditions excluding age, the right to severance pay
is one of the rights that can be exercised once, and
once the employee exercises this right, he/ she will
not be able to request severance pay again for the
next working period”. In the opposing vote to the
9t Civil Department of the Supreme Court, with
file number of2016/15082 and decision number of
2020/3866 dated 7.3.2016, it is stated that there is
no legal regulation stating that that the right cannot
be exercised a second time, and the employee acted
against the rule of good faith when he exercised his
legal right to terminate the employment agreement
for the second time and against another employer
due to meeting the retirement conditions excluding
age, and there was no means of proof showing
that the right was abused, and, therefore, only the

second use of the right cannot be considered as an
abuse of the right.

Finally, after the closure of the 22" Civil Department
of the Supreme Court, where labor law disputes
were settled, the head and members of department
were commissioned to the 9 Civil Department of
the Supreme Court, together with the different
implementations in the case-laws of both
departments, and the principle decisions on the
unity of practice were explained. In the resolutions
announced in September 2020, it was stated that
‘the employee who fulfill the retirement conditions

excluding age can exercise the right to receive

severance pay only once in this way”.

At this point, although there is no legal regulation,
it is stated in the decisions of the recent Supreme
Court that the right to leaving the job by receiving
severance pay due to fulfilling the retirement
conditions except for age will be exercised once and
it is expressed in the principle decisions announced.
Another point should be noticed is that in case of
a possible dispute, the burden of proof will be on
the employer by providing the research on this
point. Considering the current Supreme Court
acceptance, if the employer has a claim that the
right to leave the job more than once by entitling
the right to severance pay due to the formation of
retirement conditions other than age, the right to
leave the employment issue should be investigated
by revealing it during the dispute, and the burden of
proof should be fulfilled.

« Finally, it is useful to examine the termination
of the employment agreement due to fulfilling
the retirement conditions other than the age, in
order to disable the termination procedure after
the employer’s termination with just cause:

Inthe Supreme Court decisions, it has been stated that
after the employer's termination of the employment
agreement with just cause have arisen and, e.g. at
the stage of obtaining the defence of the employee
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yapmasi, isciden savunma almasi veya varsa
disiplin kurulu karari olusumu, feshe konu olaylarin
feshe vyetkili makama ulasmasi asamalarinda
iscinin fesih hakkini kullanmasi, kétd niyetli olarak
degerlendirilebilecektir.

Buna qore; karar iceriginde de acikca belirtildigi
Gzere iscinin is sozlesmesinin hakli nedenle feshi
icin kosullarin isveren acisindan olusmasi sonrasinda;
sirf bu fesih prosedurinG etkisiz kilabilmek icin
ve kendisinden kaynaklanan nedenlerle derhal
fesih hakkini kullanmasinin mimkin olmayacagini
belirtmek gerekir.

Ancak karar iceriginde de belirtildigi Gzere is¢i bu
noktada kendisinden kaynaklanan derhal fesih
nedenlerini kullanamayacaktir. Burada isverenden
kaynaklanan hakli fesih nedeninin 6ne gecen fesih
olarak kullanilabilecedi ancak isginin kendisinden
kaynaklanan emeklilik sebebi ile is iliskisini
sonlandirmasinin - kabul goérmeyecedi  sonucuna
varilmasi gerektidi yargi ictihatlari® ve doktrinde de
ifade edilmektedir.®

Sonuc olarak,

Her olay 6zelinde dederlendirme yapilmasi geregine
iliskin genel kural sabit olmakla birlikte, mevcut yargi
ictihatlari ve doktrin kabultne gore;

- lIscinin is sozlesmesi devam ederken farkli bir
isveren ile is sozlesmesi imzalamasi sonrasinda yas
haric emeklilik kosullarini saglamasina dayali olarak
is sozlesmesini feshetmesi hakkin kottye kullanimi
olarak kabul gormekle birlikte, diger isverenle
calismak Uzere gorUsme saglamasi hakkin kotiye
kullanimi olarak degerlendirilmemektedir,

- Yasal bir dizenleme bulunmamakla birlikte,

vas hari¢ emeklilik kosullarini sadlama nedeni ile
kidem tazminati alarak isten ayrilma hakkinin bir kez
kullanilacagr son donem Yargitay uygulamasinda
kabul gormekte, aciklanan ilke kararlarinda ifade
edilmektedir.
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- Iscinin is sézlesmesinin hakli nedenle feshi icin
kosullarin isveren acisindan olusmasi sonrasinda;
sirf bu fesih prosedurind etkisiz kilabilmek igin ve
kendisinden kaynaklanan nedenlerle derhal fesih

hakkini kullanmasinin mumkin olmayacaktir. Ancak
isverenden kaynaklanan hakli fesih nedeninin éne
gecen fesih olarak kullanilabilecegi yargr ictihatlari
doktrinde de kabul gormektedir.
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regarding a case happened in the workplace and the
investigation is carried out, it will not be possible for
the employee to rely on the reasons for termination
arising from himself, and this situation will be
considered as an abuse of the right of termination:

The 9* Civil Department of the Supreme Court,
with file number of 2017/14500 and decision
number of 2020/2329 dated 17.2.2020:

After the formation of for termination with just
cause by the employer, it is not possible for the
employee to rely on immediate termination
reasons arising from himself in order to disable the
termination procedure. For example, at this stage,
abuse of the right is mentioned in the termination
of the employment agreement of the employee
since he/she has retirement criteria excluding age
or in order to receive an old-age pension. Since,
the employee's exercise of the right of termination
during the stages of the employer's internal audit
in terms of termination with just cause, receiving
a defence from the employee or the formation of
a disciplinary board decision, if any, and the cases
subject to termination reaching the competent
authority, can be considered as bad faith.

Accordingly, as it is clearly stated in the decision,
after the conditions for the employer to terminate
the employment agreement for just cause, it should
be noted that it will not be possible for the employee
to exercise his right of termination immediately for
reasons arising from himself and in order to disable
this termination procedure.

However, as stated in the content of the decision,
the employee will not be able to use the immediate
termination reasons arising from himself. It is also
stated in the precedent® and doctrine that the
employer's termination with just cause can be
used as the leading termination, but it should be
concluded that the employee's termination of
the employment relationship due to his/her own
retirement will not be accepted.®

Consequently;

Although it is the basic rule to evaluate each case
on its own, according to the current precedent and
doctrinal acceptance;

- While the employee's termination of the
employment agreement based on fulfilling the
retirement conditions, excluding age, after signing
an employment agreement with a different
employer while the employment agreement is
continuing, is considered as an abuse of right, it is
not considered as an abuse of the right to interview
with another employer,

-Althoughthereisnolegalregulations,itisaccepted
in the recent Supreme Court’s implementation that

the right to leave the job by receiving severance pay
due to fulfilling the retirement conditions excluding
age, will be used once, and it is expressed in the
announced principle decisions.

- After the conditions for the employer to terminate
the employee's employment agreement with just
cause; It will not be possible for him to exercise his
right of immediate termination in order to disable
this termination procedure and for reasons arising
from him/her. However, it is accepted in the
precedent and doctrine that the termination with
just cause arising from the employer can be used as
the leading termination.
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506 Sayili Kanunun 60 inci maddesinin birinci fikrasinin (A) bendinin (a) ve (b)
alt bentlerinde ongorulen yaslar disinda kalan diger sartlar veya ayni Kanunun
Gegici 81inci maddesine gore yaslilik ayligi baglanmasiicin ongérilen sigortalilik
sUresini ve prim 6deme gun sayisini tamamlayarak kendi istekleri ile isten
ayrilmalari nedeniyle, isginin ise basladigi tarihten itibaren hizmet aktinin
devami suresince her gecen tam yil icin isverence isciye 30 gunluk Gcreti
tutarinda kidem tazminati ¢denir. Bir yildan artan sureler icin de ayni oran
Uzerinden 6deme yapilir.

Yargitay 9. HD, 2010/18760E., 2012/24393K. , 25.06.2012 tarihli karari; Davacinin
emekli olmak amaciyla is s6zlesmesini feshettigi, fesih tarihi itibariyle stresinin
eksikligi sebebiyle kendisine yashlik ayligi baglanmadigi ve emeklilik hakkinin
bulunmadigi gerekgesiyle dava reddedilmisse de dosyada mevcut kayitlarda
fesih tarihi itibariyle davacinin en az 15 yil sigortaliligi ve 3600 gunu askin prim
o6demesinin bulundugu anlasilmistir. Halen yururlikte bulunan 1475 Sayili
Kanunun 14/5 maddesi uyarinca bu iki unsurun bir arada bulunmasi baska
bir deyisle yas hari¢c emeklilik kosullarinin olusmasi halinde davacinin kidem
tazminatina hak kazandigi gozetilmeksizin yazili sekilde hukaom kurulmasi
bozmayi gerektirmistir.

Yargitay 9. HD, 2014/25983E., 2015/36113K. Sayili 21.12.2015 tarihli karari; “..... Dosya
iceridgine gore, davaci isginin, davali isyerinde calisirken isveren ile ayni faaliyet
icinde olan ... Bank ile is gérusmelerine basladig, 08.04.2012, 08.05.2012 ve
11.05.2012 tarihlerinde ... Bank'ta mulakatlara girdigi, 11.05.2012 tarihinde davaci
isci tarafindan ... Bank'a “On Onay Belgesi” verildigi, 15.05.2012 tarihinde ... Bank
tarafindan “ise Alim Formu” dizenlendigi anlasilmaktadir. Tum bu olgular davaci
tarafindan is sézlesmesi sona erdirilmeden yerine getirilmistir. Davaci 1.05.2012
tarihinde davali banka yas hari¢c emeklilik kosullarini tasidigi gerekgesi ile isten
ayrilmis ve 9 gun sonra, yani 01.06.2012 tarihinde ... Bank'ta ise baslamistir.
Bu maddi olgulara gore davacinin davali isyerindeki isinden ayrilmasindaki
gercek iradesinin yas haric emeklilige ait diger kriterleri tamamlamasi degil
de, davali isyerindeki c¢alismasi devam ederken baska bir isyeriyle gorusup
anlasmasi neticesinde daha iyi kosullarda baska bir iste calismak oldugu agiktir.
Davaci durustlok kuralina aykiri davranmistir. Kotuye kullanilan hakki hukuk
korumamalidir. Davaci kidem tazminatina hak kazanamaz. Kidem tazminati

isteminin reddi gerekirken kabult hatalidir.

Sahin Cil, Is Hukuku Yargitay llke Kararlari, 2019-2021, sf-1450

iscinin is sozlesmesinin hakli nedenle feshine neden olabilecek emareler ortaya
ciktiktan sonra isverence baslatilan fesih prosedurunu etkisiz kilmak veya
bosa ¢ikarmak igin iscinin one gecen fesih hakkini kullanip kullanamayacag
degerlendirilmelidir. Is¢inin sozi edilen 6ne gegen (takaddum eden) fesih
hakkini kullanabilmesi icin fesih nedeninin isverenden kaynaklanmasi gerekir,
Ornegin is¢inin 6denmeyen Ucretleri sebebiyle 4857 Sayili Is Kanunu'nun 24/11
e maddesine gore derhal fesih hakki her zaman mevcut olup, isveren hakli fesih
nedenleri olustuktan sonra ve henuz isveren feshi gerceklesmedidi bir asamada
iscinin one gegen fesih hakkini kullanmasi mumkandar. (Yargitay 9. Hukuk
Dairesi, 2021/2902E., 2021/7190K, 30.03.2021 tarihli karari)

Sahin Cil, Is Hukuku Yargitay ilke Kararlari, 2019-2021, sf-1452
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Due to their voluntary severance upon completing the insurance period and
the number of days to pay premium prescribed for putting an employee on an
old age pension as per the conditions other than the prescribed ages in sub-
clauses (a) and (b) of sub-paragraph (A) of the first clause of Article 60 of Law
no. 506, or in the case that the woman dissolves the contracts voluntarily within
a year beginning from the date of marriage or the termination of contract upon
the employee’s death, a severance pay equal to 30-day salary shall be paid to
the employee by the employer for each full year which has passed during the
period of the service contract beginning from the starting date of employment
For periods exceeding one year, the payment shall be made on the basis of the

same proportion

The 9™ Civil Department of the Supreme Court, with file number of 2010/18760,
and decision number of 2012/24393, dated 25.06.2012; Although the rejection
og the case on the grounds that the claimant terminated his employment
agreement in order to retire, that he was not entitled to an old-age pension due
to the lack of time as of the termination date, and that he did not have the right to
retirement, it was understood that the claimant had at least 15 years of insurance
and more than 3600 days of premium payment as of the date of termination, in
the records available in the file. Pursuant to Article 14/5 of the Law No. 1475, the
co-existence of these two elements, in other words, in the event of retirement
conditions excluding age, the establishment of a written provision necessitated

the annulment, regardless of whether the claimant is entitled to severance pay.

The 9" Civil Department of the Supreme Court, with file number of 2014/25983,
decision number of 2015/36113, dated 21.12.2015; “... According to the contents of
the file, the claimant employee started business negotiations with the ... Bank,
which was in the same activity as the employer while working at the respondents
workplace, on 08.04.2012, 08.05.2012 and 11.05.2012, he entered the interviews
at the .. Bank on 11.05.2012. It is understood that a “Preliminary Approval
Document” was given to the Bank by the claimant employee, and a "Recruitment
Form” was issued by the Bank on 15.05.2012. All these facts were fulfilled by the
claimant before the employment agreement was terminated. The claimant left
the job on1.05.2012 met the retirement conditions excluding age, and started to
work at the ... Bank 9 days later, on 01.06.2012. According to these material facts,
it is clear that the real will of the claimant in leaving his job at the respondent
workplace is not to complete other criteria for retirement except age, but to
work in another job in better conditions as a result of meeting and agreeing with
another workplace while the respondent continues to work at the workplace
Claimant has acted against the principle of honesty. The law should not protect
the abused right. The claimant is not entitled to severance pay. While the request

for severance pay should be rejected, its acceptance is incorrect.”

Sahin Cil, Is Hukuku Yargitay Ilke Kararlari, 2019-2021, p. 1450

It should be evaluated whether the employee can use the right of termination to
neutralize or nullify the termination procedure initiated by the employer after the
signs that may cause the employee’s employment agreement to be terminated
for just cause appear. In order for the employee to use the aforementioned
priviliged right of termination, the reason for termination must be caused from
the employer. For example, due to the unpaid wages of the employee, there
is always the right to terminate immediately according to Article 24/I1 e of the
Labor Law No. 4857, and it is possible for the employee to exercise the right of
termination after the employer has the termination with just cause and at a stage
where the employer has not yet terminated. (The 9th Civil Department of the
Supreme Court with file number of 2021/2902, decision number of 2021/7190,
dated 30.03.2021)

Sahin Cil, Is Hukuku Yargitay ilke Kararlari, 2019-2021, p. 1452

EVALUATION OF THE RIGHT TO SEVERANCE PAY IN TERMS OF RECENT PRECEDENTS AND ABUSE OF RIGHT IN THE CASE OF
TERMINATION OF THE EMPLOYMENT AGREEMENT DUE TO THE EMPLOYEE'S FULFILL THE RETIREMENT CONDITIONS EXCEPT FOR AGE




Is sozlesmesi ile yazili olarak belirlenen ya da is
iliskisinin kurulmasiyla es zamanli personele taninan
ancak vyazili olmayan bir kuralin, degistirilmesi
halinde bu dedisikligi esasl olup olmadigi hususunda
kesin bir degerlendirme yapmak gugtur. Dolayisiyla
calisma sartlarinda dedisikligin var olup/olmadidi
hususunda her somut olay igin ayri degerlendirme
yapilmalidir.

Calisma kosullarinda esasli  dedisiklikler, is¢inin
durumunu  adirlastiran,  durastlik  kurallarinca
isciden kabul etmesi beklenemeyecek degisiklikler
olarak tanimlanip, 6zU itibariyle isci aleyhine olan bu
dedgisikliklerin s6zlesmenin devami sirasinda hayata
gegmesi, isginin iradesinin bagimsizhidinin glvence
altina alinmasi ve haklarinin korunmasi acisindan
buytk 6nem tasimaktadir.

Mevzuatimizda tam bir tanimi yapilmamakla birlikte
esasli olmayan degisiklik ise, isverenin yonetim
hakki sinirlari kapsaminda kalan ve soézlesmenin yan
unsurlarinda yapilan ve dogrudan isin ifasi ile ilgili
olmayan, dedisikliktensonrataraflarigin sozlesmenin
devamini katlanamaz hale getirmeyen ve isginin
calisma sartlarini adirlastirmayan dedisikliklerdir.
Esasliolmayandedisiklik, sozlesmedeyeralangalisma
sartlarinda bir dedisikligin yapilmasi durumunda,
dedgisiklik yapilmayan diger kosullarla s6zlesmenin
devaminda taraflar arasinda uyusmazlida neden
olacak bir durum ortaya ¢ikmamasi olarak da
tanimlanabilic.  Bu tur degisiklikler 1K md.22
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kapsaminda dederlendirilmediginden ve ydnetim
hakki kapsaminda yer aldigindan, isverence tek
tarafli yapilabilecek dedisikliklerdir. Bu nedenle
esasli olmayan dedisikligin yazili yapiimasi gerekliligi
de bulunmamaktadir.

Is sozlesmesinin kurulmasi aninda ve sézlesmenin
icerigi kapsaminda taraflarin degisikligin yapildidi
sozlesme hukumlerine yukledigi anlam, dedisikligin
esasli olup olmadigini  belirlemede &nemlidir.
Ancak bazi durumlarda esasl olmayan dedisiklik
de is¢i acisindan edimin ifasini gtgclestirilebilir ve
sozlesmenin devamini ¢ekilmez hale getirebilir. Bu
durumda yapilan degisikligin esasl degisiklik oldugu
kabul edilir.

Is sozlesmelerinde iscinin  yapmakla yukimlu
oldugu isin  tim ayrintilari ile  belirlenmesi
mumkun olmadigindan genellikle is soézlesmesinin
kurulmasi  asamasinda isin  ayrintilarina  yer
verilmeyip bu ayrintilar  daha sonra isverenin
yonetim hakkini  kullanarak verdigi talimatlarla
ile belirlenebilmektedir. Bu noktada onemli olan
da vyapilan dedisikligin isverenin yonetim hakki
sinirlari igerisinde kalmasidir. Aksi halde yonetim
hakkinin siniri asilarak verilen bir talimat ile yapilacak
dedisiklik esasli dedisiklik sayilacak ve Is Kanunu’nun
22 maddesi uygulama alani bulacaktir.

Onemle belirtmek gerekir ki; calisma kosullarinda
esasli degisikligin mutlaka isverenin bir eylemi
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PRACTICES THAT CAN BE
EVALUATED BY THE EMPLOYER
AS SUBSTANTIAL ALTERATION
IN WORKING CONDITIONS

It is difficult to make a definitive assessment as to
whether an unwritten rule established in writing
by the employment agreement or granted to the
emplyee concurrent with the establishment of
the employment relationship is substantive if it is
alterationd. Therefore, whether there is a alteration
in  working conditions should be evaluated
separately for each concrete case.

Substential alteration in working conditions are
defined as alteration that aggravate the employee's
situation and cannot be expected to be accepted by
the good faith and that these alterations which are
inherently against the employee, are implemented
during the continuation of the agreement, which
is of great importance in terms of guaranteeing
the independence of the will of the employee and
protecting his rights.

Although there is no full definition in our
legislation, the non-substantive amendment is
the amendments that fall within the limits of the
employer's management right and are made in the
side elements of the agreement and are not directly
related to the performance of the work, do not make
the continuation of the agreement unbearable for
the parties after the alteration and do not aggravate
the working conditions of the employee. in case
of a alteration in the working conditions in the
agreement, non-substantial alteration can also be
defined as the absence of a situation that will cause
a conflict between the parties in the continuation

of the agreement with other conditions that have
not been changed. Since such alterations are not
considered within the scope of Article 22 of the
Labor Law and are within the scope of the right of
management, they are alterations that can be made
unilaterally by the employer. Therefore, there is no
requirement that the non-substantive amendment
be made in writing.

The meaningthat the parties attach to the provisions
of the agreement in which the alteration is made at
the time of the establishment of the employment
agreement and within the scope of the content of
the agreement is important in determining whether
the alteration is substantive or not. However, in
some cases, the non substantial alteration may also
make it difficult for the employee to perform the
act and make the continuation of the agreement
unbearable. In this case, the alteration made is
considered to be a substansive alteration.

Since it is not possible to determine all the details
of the work that the employee is obliged to do in
the employment agreements, the details of the
work are generally not included at the stage of
the establishment of the employment agreement,
and these details can be determined later by the
instructions given by the employer using the right
of management. What is important at this point is
that the modifications made remains within the
boundaries of the employer's right of management.
Otherwise, the modification to be made with an




sonucu ortaya ¢ikmasi gerekmez. isverenin mevcut
bir s6zlesme hikmunde dngorilen Geret zammini
uygulamamasi, artan is hacmine ragmen yeni isgi
almayarak ayni kadro ile isciyi strekli olarak daha
fazla calismaya zorlamasi da calisma kosullarinda
esasli dedisiklik olarak karsimiza ¢ikabilir. Yine
isyerinden ayrilan bir baska is¢ginin isyikdnun diger
iscilere yuklenmesi c¢alisma kosullarinda  esasli
degisiklik ifade eder.

Calisma sartlarinda vyapilan degisikligin  yonetim
hakkina  dayanip  dayanmadiginin  tespitinde
degisikligin yatay bir alandayapilip yapilmadigi kriteri
de 6nem tasir. Isveren tek tarafli iradesi ile yaptigi
dedgisiklik ile isciyi ayni statide ve ayni Ucrette baska
bir iste gorevlendirmis ise dedisiklik yonetim hakki
kapsaminda kalacagindan esash sayilmayacaktir.
Isveren yonetim hakkini kullanmak sureti ile esasli
olmayan degisiklikleri tek tarafli olarak yapabilmekte
ise deyonetim hakkina dayanarak verdigitalimatlarda
da esit islem borcuna, kisilik haklarina ve dartstluk
kuralina uygun davranmak zorundadir. Aksi halde
verilen emir ve talimat yonetim hakki siniriigerisinde
kalsa da hukuka aykiri olacaktir.

Uygulamada, yazili olarak yapilan is sozlesmelerinde
cogunlukla isginin yerine getirecedi is, unvani, Gcret
ve ekleri belirtilmekle birlikte, calisma kosullarinin
tespitine vyonelik ayrintill  duzenlemelere ver
verilmemektedir. Bu noktada calisma kosullarinin
tespitive dedisikligin yapilip yapilmadigi konularinda
ispat sorunlarini beraberine getirmektedir. Calisma
kosullarinda is¢i aleyhine esasli degisiklik yapildidi
konusunda ispat vk iscidedir. Is sozlesmesinde,
gerektiginde  ¢alisma  kosullarinda  degisiklik
yapabilecedine dair duzenlemeler  bulunmasi
halinde, isverenin genisletilmis yonetim hakkindan
soz edilir. Bu halde isveren, yonetim hakkini kotuye
kullanmamak ve sozlesmedeki sinirlara  uymak
kaydiyla isginin ¢alisma kosullarinda  degisiklik
vapma hakkini strekli olarak kazanmis olmaktadir.
Ornegin, is¢inin gerektiginde isverene ait diger
isyerlerinde de gorevlendirilebilecedi seklindeki
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sozlesme hiakumleri, isverenin bu konuda dedisiklik
yvapma hakkini sakh tutar. Anilan hak objektif olarak
kullanilmahdir. iscinin is  sozlesmesinin  feshini
saglamak igin sozlesme hukmundn uygulamaya
konulmasi, isverenin vyonetim hakkinin  kotaye
kullanilmasi niteligindedir.

Yargitay kararlarinda da esash degisiklik hususu
dederlendirilirken dedisiklik neticesinde is¢inin
calisma sartlarinda agirlasma olup olmadidi kriteri
dikkate alinmaktadir. Isbu calismamiz kapsaminda ;
Calisma sartlarinda esasli dedisikligin tartisildigi bir
kisim vyargi kararlari asadida paylasiimakla isveren
uygulamalarinda hangi tur dedisikliklerin esasli
degisiklik olarak dederlendirilebilecedinin yorum
yoluyla 6n gorilebilmesi amaglanmistir.

- “lscinin isyeri organizasyonunda mevcut
gorevinden daha alt seviyedeki bir goreve atanmasi
esasli degisiklik olarak kabul edilmektedir.”

- “Uc vyildan fazla isyerinde lIsverene Calisma
Kosullarini Degistirme Yetkisi Veren Kayitlarin Genel
Islem Kosullari uygulamakta olan ikramiyenin is
kosulu haline geldigi.”ni kabul etmistir.

- “.Eder bu is degisikligi onu eski tecribe, gorgu
ve is akisi aliskanliklarindan yoksun birakir, yeni
is kosullarina uymasi ¢abuk ve kolay olamayacadi
anlasilir, giderek, isginin cezalandirilmasini ve
kaygillanmasini gerektirecek durumlar yaratirsa, bu
dedisiklik, is kosullarinin esasl dedistirilmesi olarak..”
kabul edilmistir.

- “.davacinin Saraykoy ilgesinde ikamet etmesi
sebebiyle Denizli ilinde c¢alismak istemedigi
gerekgesiyle kidem ve ihbar tazminati taleplerinin
reddine karar verilmis ise de yapilan arastirma
eksik ve hukum kurmaya yeterli bulunmamaktadir.
Oncelikle teklif edilen yeni isyerinde, davacinin ayni
pozisyondave benzeriste calistirilma imkaninin olup
olmadigi gerekirse kesif yapilmak suretiyle agikliga
kavusturulmali boylece ¢alisma sartlarinda esasli
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instruction given by exceeding the limit of the right
of management will be considered as a substantial
alteration and Article 22 of the Labor Law will be
applied.

It should be emphasized that; a substantial alteration
in working conditions does not necessarily result
from an action by the employer. The fact that
the employer does not apply the wage increase
envisaged in an existing agreement, does not hire
new employees despite the increasing work volume,
and forces the employee to work more continuously
with the same employee can also be seen as a
substantial alteration in working conditions. Loading
the workload of another employee who has left the
workplace on other employees means a substantial
alteration in working conditions.

In determining whether the alteration in working
conditions is based on the right of management,
the criterion of whether the alteration is made in
a horizontal area is also important. If the employer
unilaterally assigns the employee to another job
with the same status and the same wage, the
alteration will not be considered significant since
it will remain within the scope of the management
right. Even though the employer can make non-
substantial alterations unilaterally by using his
management right, he has to act in accordance
with the equal treatment debt, personality rights
and honesty rule in the instructions he gives based
on the management right. Otherwise, the orders
and instructions will be against the law even if they
remain within the limits of the management right.

In practice, although the job, title, wage and
attachments to be fulfilled by the employee are
specified in the written employment agreements,
detailed requlations for the determination of
working conditions are not included. At this point,
it brings along the problems of proof in terms of
determining the working conditions and whether
or not the alteration has been made. The burden

PRACTICES THAT CAN BE EVALUATED BY THE EMPLOYER AS
SUBSTANTIAL ALTERATION IN WORKING CONDITIONS

of proof that there has been a substantial alteration
in the working conditions against the employee
is on the employee. If there are reqgulations in
the employment agreement stating that it can
make alterations in the working conditions
when necessary, the employer's expanded right
of management is mentioned. In this case, the
employer gains the right to make alterations in the
working conditions of the employee, provided that
he does not abuse the right of management and
abides by the limits in the agreement. For instance,
the provisions of the agreement stating that the
employee can be assigned to other workplaces
belonging to the employer if necessary, reserves
the right to make alterations in this regard. The
aforementioned right should be used objectively.
The implementation of the agreement provision to
terminate the employee's employment agreement
is an abuse of the employer's management right.

While evaluating the substantial alteration in
the Supreme Court decisions, the criterion of
whether there is aggravation of the employee's
working conditions as a result of the amendment
is taken into account. Within the scope of this
work; Some of the judicial decisions discussing the
substantial alterations in the working conditions
are shared below, and it is aimed to predict what
kind of modifications in employer practices can
be considered as a substantial alteration through
interpretation.

- “_Appointment of the employee to a lower level
position in the workplace organization is considered

as a substantial alteration.”

- “_It has accepted that the records authorizing
the Employer to Alteration the Working Conditions
in the workplace for more than three years have
become a business condition of the bonus applying
the Ceneral Processing Conditions..”

- “_If this job alteration deprives him of his old




degisiklik yapilip yapilmadigi belirlenmeli..”

- “Kapatilan birimde calisan  kisilerin  ayni
departmanin  diger  biriminde  ¢alistirilmasina
katlanmasinin isverenden beklenemeyecedi,
davali isverenin dedisiklik yapma vyetkisini keyfi
kullanmadigi, davacinin  goérev  vyaptidi  ¢agri
karsilama birimi ile fatura bilgi danismanhidgi birimin
ayni yerde oldugu, davaci bakimindan gorev ve
Gnvan dedisikligi  bulunmadigi, mali ve sosyal
haklar bakimindan bir degisiklidin olmadig, her iki
birimde de vardiyali ¢alisma usulinin uygulandigi
bu nedenle davacinin calisma kosullarinda esash bir
dedisikligin olmadigi anlasiimakla davacinin ¢alistid
birimde dedisikliginin yapilmasinin gegerli nedene
dayandiginin kabul edilmesi gerekmistir. Hal boyle
olunca davali tarafca yapilan vyer degisikliginin
gecerli nedene dayandiginin ispatlanmis oldugu ve
davacinin bunun Uzerine egitimlere katilmayarak ve
yeni birime gitmeyerek devamsizlik yaptiginin da
tutulan tutanaklarla sabit olmasi karsisinda isverenin
is sozlesmesini 4857 sayili Yasa'nin 25/2-g maddesi
uyarinca hakli olarak feshetme hakkinin dogdugu
anlasiimakla davanin reddine karar verilmesi yerinde
olmustur”

- “.Somut olayda; maca boluminde calisan davaci
davall isverence temizleme-tamamlama bolumune
gorevlendirilmis ve bu yeni gorev yerinde ¢alismaya
devam etmistir. Davaci, gorev yeridedisikliginin baski
amaciyla rizasi disinda gergeklestigini, tamamlama
bolumuindeki calisma ortaminin sagliksiz oldugunu
ve mobbinge maruz kaldigini beyan etmistir. Gerek
eldeki dosyada mevcut olan ve mahallinde yapilan
kesif Gzerine duzenlenen bilirkisi raporu ve tum
dosya kapsamindan gerekse Dairemizin 2016/2180
esas sayisi ile incelemeden gegen ve onama karari
verilen ayni minvalde dava dosyasi kapsamindan;
davali isyerinde bolumler arasinda ihtiyaca gore
dontsimla galismanin uygulandidi, davacinin bolum
dedgisikligi sonrasinda yeni gorev yerinde ¢alismaya
devam ettigi, davacinin mobbinge ve baskiya
maruz kaldigina dair somut delil bulunmadid,
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tamamlama boliminde yapilan galismanin daha adir
olmasi yaninda maga bolimunde uygulanmayan
prim sisteminin  mevcut oldugu anlasilmakla is
kosullarinda esasl degisikligin mevcut olmadidi, bu
durumda davacinin davasinin reddine karar verilmesi
gerekirken yazili gerekge ile kabuline karar verilmesi
hatali olup bozmayi gerektirmistir..”

- “.Somut uyusmazlikta, 6zel gtvenlik gorevlisi olan
davacinin is sozlesmesinde Tuarkiye'nin her yerinde
calismayi kabul ettigi gibi, mevcut is degisikligine
dair hazirlanan transfer formunu da imzalayarak
kabul ettigi, buna karsin yeni gorev vyerine
gitmeyerek ve is basi yapmayarak eylemli olarak is
sozlesmesini feshettidi anlasiimaktadir. Olusa gore
davaci, is sartlarinda esasl degisiklik nedeniyle
devamsizliginin  hakli  nedene dayali oldugunu
kanitlayamamistir. Bu gerekge ile davanin reddine
karar vermek gerekirken, kabult yoninde hukium
kurulmasi hatali olup bozmayi gerektirmistir..”

- “.Davaliisveren tarafindan isyeri calisma dizeninde
ve ¢alisanlarin gorevlendirilmelerinde yonetim hakki
kapsaminda dedisiklikler yapilmasi muamkindur.
Davacinin Ucretinde dedisiklik olduguna dair iddiasi
ise bulunmamaktadir. Buna gore isverenin yeni birsef
tayin etmesi davaci isciye is akdini hakl fesih imkani
vermemektedir. Ancak, isyerinde 08.00-15.00,
15.00-22.00 ve 22.00-08.00 saatleri arasinda olmak
Uzere Ucglu vardiya sistemine gegildigi anlasiimakla,
vardiya sistemi oncesinde gundiz mesaisinde
galisan davacinin yeni sistemde gece vardiyasinda
calistirlip galistinlmadiginin arastirilarak, is akdini
hakli nedenle feshini gerektirir sekilde g¢alisma
kosullarinda esasli  dedisiklik olup olmadiginin
tespit edilmesi, kidem ve ihbar tazminati alacaklari
hakkinda sonuca gore karar verilmesi gerekirken,
bahsi gegen hususun irdelenmemesi de hatalidir.”

- “.Somut olayda; davaciya 2004 yilinda ikramiye
o6dendigi ancak ikramiyenin daha sonra isveren
tarafindan kaldinldigi ve ikramiyenin kaldirilmasina
yonelik davacinin yazili bir muvafakati olmadidi
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experience, manners and work flow habits, it is
understood that it will not be easy and quick to adapt
to new work conditions, and if it creates situations
that will cause the employee to be punished and
worried, this alteration is accepted as a substantial
alteration in working conditions.

- “_Although it was decided to reject the claims
for severance and notice pay on the grounds that
the plaintiff does not want to work in Denizli due
to his residence in Saraykoy district, the research
conducted is incomplete and not sufficient to
make a judgment. First of all, in the proposed
new workplace, it should be clarified whether the
plaintiff has the opportunity to be employed in
the same position and in a similar job, by making
an exploration, if necessary, so that it should be
determined whether there has been a substantial
alteration in the working conditions...”

- “.The employer cannot be expected to endure
the employment of persons working in the closed
unit in another unit of the same department, the
defendant employer does not arbitrarily use his
authority to make alterations, the call reception unit
and the billing information consultancy unit where
the plaintiff works are in the same place, there is no
alteration of duty and title for the plaintiff, there is
no alteration in financial and social rights. Since it
was understood that there was no alteration in the
unit, shift work was applied in both units, therefore,
there was no substantial alteration in the working
conditions of the plaintiff, it had to be accepted
that the alteration in the unit in which the plaintiff
worked was based on a valid reason. As such, the
employer's right to terminate the employment
agreement with just cause pursuant to Article 25/2-
g of Law No. 4857, with the understanding that he
was born, it was appropriate to dismiss the case”

- “.In the concrete case; The plaintiff working in
the core department was assigned to the cleaning-
completion department by the defendant employer

PRACTICES THAT CAN BE EVALUATED BY THE EMPLOYER AS
SUBSTANTIAL ALTERATION IN WORKING CONDITIONS

and continued to work in this new place of duty.
The plaintiff declared that the alteration of place of
duty took place without his consent for the purpose
of pressure, the working environment in the
completion department was unhealthy and he was
exposed to mobbing. From the scope of the expert
report and the entire file, which is present in the file
at hand and prepared on the discovery made at the
site, and within the scope of the case file in the same
manner, which has been reviewed and approved by
our Department with the basis number 2016/2180;
It is understood that there is no concrete evidence
that the plaintiff has been exposed to mobbing and
pressure, that there is no concrete evidence that the
plaintiff has been exposed to mobbing and pressure,
that there is a bonus system that is not applied in the
core department, as well as the fact that there is a
bonus system that is not applied in the core section.
In this case, the decision to reject the claimant's case
should be decided, but the decision to accept it with
a written justification was wrong and necessitated

reversal.”

- “_Inthe concrete dispute, it is understood that the
plaintiff, who is a private security quard, accepted to
work all over Turkey in the employment agreement,
as well as accepting by signing the transfer form
prepared for the current job alteration, however,
he terminated the employment agreement with
deed by not going to the new place of duty and not
starting to work. As it turned out, the plaintiff could
not prove that his absence was justified due to a
substantial alteration in his employment conditions.
While itis necessary to decide to reject the case with
this justification, the establishment of the decision
to accept it was wrong and required reversal.”

- “.Itis possible to make alterations in the workplace
working order and assignment of employees
within the scope of the right of management by
the defendant employer. The claimant does not
claim that there has been a alteration in his wage.
Accordingly, the employer's appointment of a




anlasiimakla, 4857 sayili yasanin 22, maddesi
karsisinda, iscinin zimni  muvafakati  sonucu
isyeri uygulamasi haline gelme s6z konusu
olamayacagindan  ikramiye  talebinin  kabulu
gerekirken yerinde olmayan gerekge ile reddi
hatalidir.”
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new chief does not give the claimant the right to
terminate the employment agreement. However,
it is understood that the workplace has switched to
a triple shift system, between 08.00 a.m. to 03.00
p.m. 03.00p.m. to 10:00 p.m. and 10.00p.m. to
08.00a.m. and it has been investigated whether the
plaintiff, who worked in the day shift before the shift
system, was employed in the night shift in the new
system. While it is necessary to determine whether
there is a substantial alteration in the working
conditions, necessitating the termination of the
employment agreement with just cause, and to
decide on the severance and notice pay receivables
according to the result, it is also negligent not to
examine the aforementioned issue...”

- “..In the concrete case; Since it is understood that
the bonus was paid to the plaintiff in 2004, but the
bonus was later abolished by the employer and
the plaintiff did not have a written consent for the
removal of the bonus, in the face of the Article 22
of Labor Law No0.4857, since it cannot become a
workplace practice as a result of the tacit consent of
the employee, the request for the bonus should be
accepted. However with the inappropriate reason,
the caseis dismissed and the judgement of dismissal
rejection is not inappropriate”

Kibra Dogan Yenisey, Change in Working Conditions and Termination of
Employment Contract, Labour and Society ,2010/3, p. 95

Busra Nur Cotuk, Significant Change in Working Conditions and Legal
Consequences of the Change (Master’s Thesis) p.51-52

Busra Nur Cotuk, Significant Change in Working Conditions and Legal
Consequences of the Change (Master's Thesis) p.52

Ramazan Yicel, Significant Change in Working Conditions and Amendment
Termination, p.56, https://dergipark.org.tr/tr/download/article-file/726856

PRACTICES THAT CAN BE EVALUATED BY THE EMPLOYER AS
SUBSTANTIAL ALTERATION IN WORKING CONDITIONS

Court of Cassation, 9" Civil Chamber Main: 2007/24548, Decision
2008/19209, Decision Date: 07.07.2008

Court of Cassation, 9" Civil Chamber Main: 2016/6647, Decision: 2016/4850,
Decision Date: 07.03.2016

Court of Cassation, General Assembly of Civil Chambers; 05.02.2003;
M.9-11-K54,)

Court of Cassation, 9™ Civil Chamber, D.01.07.1969, M.1969,3924, K.1969/7622,
SUZEK, 513

Court of Cassation, 22" Civil Chamber Main: 2015/10405 Decision: 2016/15133
Decision Date: 26.05.2016

Court of Cassation, 9" Civil Chamber Main: 2021/961 Karar: 2021/5954
Decision Date: 11.3.2021

Court of Cassation 22" Civil Chamber Main: 2016/21820 Decision:2019/2133
Decision Date: 04.02.2019

Court of Cassation 22" Civil Chamber Main: 2017/7066 Decision: 2017/8969
Decision Date: 18.04.2017

Court of Cassation 22" Civil Chamber Main: 2015/19175 Decision: 2017/24807
Decision Date: 14.11.2017

Court of Cassation, General Assembly of Civil Chambers Main: 2015/306
Decision: 2017/387 Decision Date: 01.03.2017




Anayasal dinlenme hakkinin bir gérinimu olan
ve calisanlarin ¢alismasina karsilik olarak hak ettigi
yillik Gcretli izin hakki, 4857 sayili Is Kanunu’nun
(“Kanun”) 53. ve devami maddelerinde dizenleme
altina alinmistir. Yasal duzenlemeye gore isyerinde
ise basladigl ginden itibaren, deneme siresi de
icerisinde olmak Uzere, en az bir yil ¢alismis olan
isciler yillik Gcretliizne hak kazanmaktadir.

Madde hiukmuunidn devaminda c¢alisanlarin isveren
nezdindeki hizmet stresine gére hak kazanacaklari
yillik izin streleri dizenlenmistir. Bu kapsamda villik
izin hakkindan vazgegilmesi mumkin olmadidi
gibi hak edilen vyillik izin surelerinin isverenler
tarafindan calisanlara kullandiriimasi gerekmektedir.
Calisanlarin is sozlesmesinin  devami  sdresince
iscinin yillik Gcretli izin hakki ve isverenin bu izinleri
kullandirma yakumlaligu devam etmektedir.

Iscinin temel haklarindan biri olmasi nedeniyle yillik
izin hakki, is hukukunun 6nemli konularindan biri
haline gelmistir. Bu nedenle isveren tarafindan bu
hakkiniscilerekullandiriimamasivebunundoduracagi
sonuclar hem calisanlar hem de isverenlericin merak
konusu olmaktadir. Dolayisiyla bu yazimizda yillik izin
hakkinin esaslari ve kullandiriimamasinin sonuclarini
bircok acgidan doktrin gorusleri ve guncel yarg
kararlari dogrultusunda inceleyecegiz.

[.YILLIKUCRETLIIZNINUYGULANMASI

Kanun'un 54. Maddesi geredince ¢alisanlarin hak
etmis oldugu villik Gcretli izinler bir sonraki vil
hizmet suresi icinde kullanilmalidir.? Kanunda her
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ne kadar hak edilen yillik izinlerin gelecek hizmet
yili igerisinde kullanilacagi duzenlenmis ise de bu
hakkin kullanilma zamanina karar verilmesi isverene
birakilmistir.

Bu kapsamda villik izinlerin kullanim esaslarini
duzenleyen Yillik Ucretli izin  Yoénetmeliginin
(“Yonetmelik”) 7. Maddesine gore calisanlarin yillik
Ucretli izin kullanmak istedikleri tarihi en az bir ay
onceden isverene bildirmis olmasi gerekmektedir.?
Ancak belirtilmelidir ki, Yonetmeligin 8. Maddesine
gore isveren veya yillik izin kurulu iscinin talep ettidi
izin tarihi ile bagh degildir* Goruldugu Gzere, yillik
iznin kullanilacadi tarihlerin belirlenmesi konusunda
isverenin yonetim hakki bulunmaktadir.

Her ne kadar isverenin vyillik izinlerin kullanima
tarihine yonelik yonetim hakki bulunmakta ise de
yillik Gcretli iznin isveren tarafindan bolinmesi
mumkin  dedildir ve Kanunun 53. Maddesinde
belirlenen sureler icerisinde surekli bir sekilde
verilmesi  zorunludur® Bu nedenle yillik izin
hakkindan vazgecilmesi soéz konusu olamadigi
gibi izinlere karsilik Gcret 6denerek izin stresinde
calisilmasi da mumkun degildir® Buradan hareketle
cahisanin yillik izin haklariis sozlesmesinin feshianina
kadar baki kalacak, yasal dizenlemeler geredi ancak
fesihile Gcret alacagina donusecektir.
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CONSEQUENCES OF NOT ALLOWING
THE EXERCISE OF THE RIGHT OF
ANNUAL LEAVE WITH PAY

The annual leave with pay, which is an aspect of the
constitutional righttorest arising fromthe employment,
is requlated in Article 53 of the Labor Law No. 4857 and
rest. According to the legal arrangement, employees
who have worked at their place of employment for at
least one year, including the trial period, are entitled to
right of annual leave with pay!

In the continuation of the article, the length of
annual leave with pay to which the employees will be
entitled according to their duration of employment
is requlated. In this context, it is not possible to
waive the right to annual leave, and employers
should allow the exercise of their employees’ right
of annual leave with pay according to their duration
of employment. The employee's right to annual
leave with pay and the the employer's obligation to
allow the exercise of this right for the duration of the
employee's employment contract.

Since the right to annual leave is one of the
fundamental rights of the employee, it has become
one of the important issues with respect to labor
law. This makes the employer's refusal to permit the
exercise of this right and the results of such action
noteworthy to both employees and employers.
Therefore, in this article, we will examine the principles
of the right to annual leave and the consequences of
not allowing it to be exercised, in the light of doctrinal
views and current judicial decisions.

[. APPLICATION OF THE RIGHT TO
ANNUAL LEAVE WITH PAY

In accordance with Article 54 of the Law, the right
to annual leave with pay that the employees are
entitled to, must be exercised within the next years’
employment period.? Although it is requlated in the
law that the entitled annual leaves shall be exercised
in the next employment vear, the employer
determines the time when the right is exercised.

In this regard, according to Article 7 of the Annual
Leave with Pay Regulation, which regulates the
exercise of right to annual leave with pay, employees
must inform the employer at least one month in
advance of the date they want to exercise annual
leave with pay?® However, it should be noted
that, according to Article 8 of the Regulation, the
employer or council of annual leave is not bound by
the leave date requested by the employee.* As can
be seen, the employer has the right of management
to determine the dates for which the annual leave
shall be used.

Although the employer has the right to manage
the use of annual leaves, it is not possible to divide
the annual leave with pay by the employer and it
must be continuously within the periods specified
in Article 53 of the Law.®> For this reason, it is not
possible to waive the right to annual leave and it is
not possible to work during the leave period through
the payment of remuneration instead of the annual
leave.® From this point of view, the annual leave rights
of the employee will remain enforceable until the
termination of the contract of employment, as per




Il YILLIK IZNIN
KULLANDIRILMAMASININ
SONUCLARI

a. iscinin Hakli Nedenle Fesih Hakki

Calisanin hak etmis oldugu yillik izinlerin isveren
tarafindan verilmesi gerektigini yukarida belirtmistik.
Yerlesik ictihatlar ile de kabul edildigi Gzere yillik
Gcretli iznin kullandirilmasi isverenin yonetim hakki
kapsaminda olup isverence belirlenecek izin planina
gore kullandirilacaktir. Bu nedenle talebe ragmen
iznin verilmemesi kural olarak isci icin hakli fesih
nedeni olusturmaz.” Ancak isverenin bu yetkisini iyi
niyet kurallarina gére kullanmasi gerekmektedir. Aksi
haldeki kotd niyetli uygulamalar hukuk dizeninde
korunmamaktadir.

Bu kapsamda; Yargitay tarafindan, calisana vyillik
Gcretli izin hakkinin  kullandinilmamasinin belli
kosullarinvarlidihalinde calisanicin hakli fesih nedeni
olabilecedi kabul edilmektedir. Buna gore; Yargitay
kararlarinda yillik Gcretli iznin kullandirlmamasinin
hakli fesih sebebi olusturabilmesi icin isverenin
calisana uzun stre hic izin kullandirmamasi va
da talep edildigi halde gerekgesiz olarak izin
kullandirmamasinin gerekli oldugu belirtiimektedir.
Yine talep edilmis olmasina ragmen calisilan yila
iliskinyillikizninyilsonunakadar kullandiriimamasinin
da isciye hakli fesih imkani verdigi ve iscinin kidem
tazminatina hak kazanabilecedi kabul edilmistir.
Ancak dedindigimiz Uzere isverenin yonetim hakki
kapsaminda kalan villik izin kullanimlari isciye hakli
nedenle fesih hakki tanimayacaktir® Yillik iznin
kullandinlmamasinin is¢i icin is  sozlesmesinin
feshinde hakli neden olusturdugunun belirtildigi
Yargitay kararlarini incelemek gerekirse;

- Yargitay 9. HD, E. 2017/15409 K. 2020/4242
T. M.3.2020 sayili karari:  “.villik dcretli izin
kullandiriimamasinin hakli fesih sebebi
sayilabilmesi icin villik Gcretli izinlerin ¢ok uzun
sure kullandirilmamasi ve talebe ragmen haksiz bir
nedenle kullandirilmamasi gerekir...”
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- Yargitay 22. H.D, 2014/24209 E.,, 2015/34653 K,
1612.2015 tarihli karari; “.Is¢inin yillik iznini talep
etmesine ragmen isverence kullandirilmasi gereken
yil icinde kullandirilmamasi “calisma kosullarinin
uygulanmamasi” kapsaminda sézlesmenin feshinde
is¢i agisindan hakli sebep olusturmaktadir. Diger
taraftan 4857 Sayili Is Kanunu'nun 54. maddesine
gore, is¢i kazandigiyillik iznini bir sonrakiyil kullanir..”

- Yargitay 9. HD., E. 2017/10772 K. 2019/8028, 8.4.2019
tarihli karari: “.Villik izin kullandirma zamanini
belirlemek isverenin yonetim hakki kapsaminda
olsa da iscinin yillik olarak dinlenme hakkinin
saglanmasi isyeri ¢alisma kosullari arasinda yer alir.
Baska bir anlatimla iscinin yillik dinlenme hakkinin
taninmasi, dayanagr Anayasa olan ¢alisma kosulu
olup aksine uyqulama isverenin yoénetim hakkini
kotuye kullanmasi kabul edilmekte ve 4857 sayili
yasanin 24/1-f. bendine gére is¢i acisindan hakl
fesih nedeni olusturmaktadir. Somut olayda; davaci
isciye 6 yili asan sdre icinde sadece 14 qun vyillik
izin kullandirilmistir. Isciye uzun bir sdre dinlenme
hakkinin saglanmamasi is¢i agisindan yukarida séz(
edilen madde geredi hakli fesih nedeni olusturur.
Mahkemece kidem tazminati isteginin  kabuli
gerekirken yazili sekilde reddi hatali olup bozmayi
gerektirmistir...”

Gorulecegi  Uzere, Yargitay tarafindan iscilerin
yillik izin kullanmamasi hususunu her somut olayin
ozelliklerine gore ayr ayri dederlendiriimektedir.
Dolayisiyla yukarida yer alan kararlarin iceriginden
gorulecegdi Uzere isverenin iyi niyet kurallarina
aykirilik teskil edecek sekilde cok uzun streler ya
da talebe ragmen hakli bir nedene dayanmaksizin
isgilere yillik izin kullandirmamasi gibi durumlarin
varligi halinde isginin hakli nedenle is sozlesmesini
fesih hakki soz konusu olabilecektir.

b. Mobbing Nedeniyle Tazminat Hakki
Mobbing, “is verlerinde, okullarda vb. topluluklar

icinde belirli bir kisiyi hedef alip, calismalarini sistemli
bir bicimde engelleyip huzursuz olmasina yol agarak
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legal regulations, it will only turninto a remuneration
upon termination.

II. CONSEQUENCES OF NOT
ALLOWING THE EXERCISE OF
ANNUAL LEAVE.

a. Employee’s right to terminate the contract for
cause

We have mentioned above that the employer should
allow the employee to exercise the right of annual
leave with pay the employees are entitled to. As
accepted by the precedent, the exercise of annual
leave with pay is within the scope of the employer's
right of management and will be exercised
according to the leave plan to be determined by
the employer. For this reason, not giving permission
despite the request does not constitute a just cause
for termination for the employee as a rule. However,
the employer must use this authority in accordance
with the rules of good faith.” Practices against good
faith are not protected under the law.

In this context; it is accepted by the Supreme Court
that failure to provide the employee with the right
to annual leave with pay may be a just cause for
termination in the presence of certain conditions.
Accordingly; under the rulings of the Supreme
Court, in order for a failure of an employer to allow
annual leave with pay to constitute a just reason for
termination, the employer should not provide the
employee with any leave for a long period of time,
or should not permit the exercise of leave without
justification when requested so by the employee.
Again, it has been accepted that not allowing the
exercise of annual leave for the year worked until
the end of such year despite the demand of the
employee, provides such employee with the right
to terminate and the employee may also be entitled
to severance pay. However, as we mentioned, the
exercise of annual leave within the scope of the
employer's right of management will not provide
the employee with the right to terminate for just

cause.® According to the Supreme Court's rulings
listed below, refusing to allow an employee use
their annual leave is a valid reason to terminate their
employment agreement;

- The decision of the 9" Civil Chamber of the
Supreme Court, with the Merits No. 2017/15409,
Decision No. 2020/4242, dated 11.3.2020: “...In order
for non-entitlement to annual leave with pay to be
accepted as a just reason for termination, annual
leaves with pay should not be allowed for a very long
time and should not be allowed for an unjustified
reason despite the demand...”

- The decision of the 22" Civil Chamber of the
Supreme Court, with the Merits No. 2014/24209,
Decision No. 2015/34653, dated 16.12.2015:
Despite the employee's request for annual leave,
the employer’s failure to allow it to be used within
the required year constitutes a just cause for the
employee to terminate the contract within the scope
of "'non-implementation of working conditions *. On
the other hand, according to Article 54 of the Labor
Law No. 4857, the employee shall exercise his/her
annual leave the following year.

- The decision of the 9" Civil Chamber of the
Supreme Court, with the Merits No. 2017/10772,
Decision No.2019/8028, dated 8.4.2019: “.. Although
it is within the scope of the employer's management
right to determine the time of exercise of annual
leave, allowing the employee’s right to annual leave
is among the working conditions of the workplace.
In other words, allowing the employee’s right to
annual leave is a working condition based on the
Constitution, acting on the contrary is considered
an abuse of the employer's management right
and constitutes a just termination cause for the
employee according to the Clause No. II-f of Article
24 of the Law No. 4857 In the present case, the
claimant employee was given only 14 days of annual
leave over a period of more than é years. Failure to
provide the employee with the right to annual leave
for a long period of time constitutes a just cause

CONSEQUENCES OF NOT ALLOWING THE EXERCISE OF THE RIGHT OF ANNUAL LEAVE WITH PAY




yildirma, dislama, goézden dusturme”®  seklinde
tanimlanmakta olup hayatin her alaninda oldugu gibi
is hayatinda da so6z konusu olabilmektedir. isyerinde
mobbinge iliskin dodrudan bir yasal duzenleme
mevcut olmamakla birlikte doktrinde isverenlerin
calisanlari  koruma ve gbzetme yukumlaligu
kapsaminda degderlendirilmektedir.

Bu nedenle mobbing konusunda yasal dayanak
olarak 6098 sayili Turk Borclar Kanunu’nun “Isveren,
hizmet iliskisinde is¢inin kisiligini korumak ve saygi
gostermek ve isyerinde ddrdstlik ilkelerine uygun
bir dizeni saglamakla, 6zellikle iscilerin psikolojik
ve cinsel tacize ugramamalari ve bu tir tacizlere
ugramis olanlarin daha fazla zarar gérmemeleri icin
gerekli énlemleri almakla yikamlidar.” seklindeki
417 Maddesi gosterilmektedir.

Isverenlerin davranislarinin mobbing kapsaminda
degerlendirilebilmesiicin, isciye strekli ve sistematik
sekilde  olumsuz  davranislarda  bulunulmasi
aranmaktadir® Eger isveren tarafindan ¢alisana
yillik izin kullandinlmamasi;  psikolojik  baski
yapmak, istifaya zorlamak gibi amaclara dayaniyor
ve isverenin bu davranislar streklilik arz ediyor
ise mobbingden so6z edilebilecektir. Bu durumda
calisanin is sozlesmesini hakl nedenle fesih hakki,
sartlarin var olmasi halinde ayrimcilik tazminati ve
manevi tazminat talep hakki bulunmaktadir. Nitekim
Ankara 8. Bolge Adliye Mahkemesi'nin E. 2018/2873
K. 2020/1263 Sayil, 12.6.2020 tarihli asadidaki
kararinda bu durum incelenmistir;

“..Dinlenen tanik beyanlarindan davacinin ¢alistigs
sube mudurdnin davaciya 6zel olmamakla birlikte
tum c¢alisanlara ¢alisma ilke ve etigi disinda hedef
odakli ve bankacilik etik kurallarini da ihlale yol
acacak derecede baski uyguladigi, davacinin yillik
izinlerinin kullandirilmadidi, yillik izinlerinin kullanma
zamanin belirlenmesi yénetim hakki kapsaminda
olmakla  birlikte bunun kétdye  kullanilmamasi
gerektidi, izinlerin - kullandirilmama gerekgesinin

aciklanmayip sanki davacinin izninin iptalini istemis
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gibi islem yapildigi bu hali ile mahkeme kabulindn
yerinde oldugu anlasilmistir...”

c. Ayrimcilik Tazminati Hakki

Bilindigi Uzere, isverenler isyerinde ¢alisanlara karsi
esit davranma yukamluligu altindadir. Kanun'un 5.
Maddesinin 3. fikrasinda bu yukumlalik “Isveren,
biyolojik veya isin niteligine iliskin sebepler zorunlu
kilmadikga, bir isciye, is sézlesmesinin yapilmasinda,
sartlarinin - olusturulmasinda, uygulanmasinda ve
sona ermesinde, cinsiyet veya gebelik nedeniyle
dogrudan veya dolayli farkli islem yapamaz.” seklinde
duzenlenmistir. Buna gore, isverenler haklive objektif
bir neden olmadik¢a isgilere farkli uygulamalar
yapmamalidir. Aksi halde, bu yukamlulagun ihlal
edilmesi nedeniyle iscilerin isverenden “ayrimcilik
tazminatl” adi altinda tazminat talep etme hakki
dogmaktadir”

Bu kapsamda; objektif ve hakli bir neden olmaksizin
isyerinde bazi iscilere yillik izin kullandirilmamasi ve
ayrimcilik yapilmasi halinde isverence esit davranma
yukumlaloga  ihlal  edildiginden,  ayrimciliga
ugrayan calisanlarin ayrimcilik tazminati talep hakki
olabilecektir.

d. idari Yaptirim

Calisanlarin hak etmis oldudu yillik izin strelerinin
kullandirilmamasinin yukarida belirttigimiz hukuki
sonuclart oldugu qibi idari yaptinm sonucu da
bulunmaktadir. Séyle ki; Kanun'un “Yillik Ucretli izin
Hukamlerine  Aykirilik” baslikli 103, Maddesinde
usullerine aykiri olarak izin kullandirilmamasi veya
eksik kullandirilmasi halinde isveren veya isveren
vekiline idari para cezasi verilecedi duzenlenmis
durumdadir.

Madde duzenlemesi su sekildedir: “Villik dcretli izni
bu Kanunun 56 nci maddesine aykiri olarak bélen
veya izin Ucretini 57 nci maddenin U¢ ve dérdinci
fikralarinda belirtilen usule aykiri olarak &deyen
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for termination in accordance with the above-
mentioned article. Although the court should have
granted the severance pay, its written denial was
erroneous and required to be overturned...”

As can be seen, the issue of workers not exercising
annual leave is evaluated separately by the Supreme
Court according to the characteristics of each
case. Therefore, as can be seen from the content
of the above-mentioned decisions, the employee
may have the right to terminate the contract of
employment for just cause, in cases where there are
situations such as too long periods of time as breach
of the good faith or the absence of annual leave
opportunity to the employee without a justification
despite the demand.

b. Right to compensation for mobbing

The definition of mobbing is “when a certain
individual is targeted in the community and is
subjectedtointimidation, exclusion, and discrediting
in order to systematically obstruct his/her work
and make him/her uncomfortable in environments
like workplaces, schools, etc”, as in all areas of life,
mobbing can be seen in business life? Although
there is no direct legal arrangement regarding
mobbing in the workplace, it is considered within
the scope of the employers' obligation to protect
and observe employees in the doctrine.

For this reason, as a legal basis for mobbing, Article
417 of the Turkish Code of Obligations No. 6098
should be noted: “The employer is obliged to
protect and respect the personality of the employee
in the employment relationship, to ensure an order
in accordance with the principles of honesty in the
workplace, and to take the necessary measures
especially to prevent the employees from being
subjected to psychological and sexual harassment
and to prevent further harm to those who have been
subjected to such harassment.”

In order for the behavior of employers to be
evaluated within the scope of mobbing, the
employee being treated negatively in a constant
and systematical manner is sought as a condition.”®
When an employer forbids an employee from using
their annual leave and if such employer's actions
are ongoing and based on psychological pressure
or inducement of resignation, such a situation
can then be referred to as mobbing. In this case,
the employee will have the right to terminate the
contract of employment with just cause, and the
right to claim compensation for discrimination and
immaterial compensation if the conditions exist. As
a matter of fact, this situation was examined in the
following decision of the Ankara 8th Regional Courts
of Justice with the Merits No. 2018/2873, Decision
No.2020/1263, dated 12.6.2020:

"From the testimonies of the witnesses heard, it has
been understood that the branch manager where
the plaintiff works exerts pressure on all employees
in a target-oriented manner and in a way that
violates the banking ethical rules in addition to the
working principles and ethics, the plaintiff's annual
leaves are not used, the determination of the time
of use of the annual leaves is within the scope of the
management's right, however, this should not be
abused, and the action was taken as if the plaintiff
wanted the cancellation of the permit even though
the reason for the non-exercise of the leave was
not explained, and that the court's acceptance is
appropriate in this regard...”

c. Right to compensation for discrimination

As itis known, employers are under the obligation of
equaltreatmentintheworkplace.Inthe3rdparagraph
of Article 5 of the Law, this obligation is stated as the
following “Except for biological reasons or reasons
related to the nature of the job, the employer must
not make any discrimination, either directly or
indirectly, against an employee in the conclusion,
conditions, execution and termination of his (her)
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veya eksik 6deyen veya 59 uncu maddedeki hak
edilmis izni kullanmadan is sézlesmesinin sona
ermesi halinde bu izne ait Ucreti 6demeyen veya
60 inci maddede belirtilen yénetmeligin esas ve
usullerine aykiri olarak izin kullandirmayan veya
eksik kullandiran isveren veya isveren vekiline bu
durumda olan her is¢i igin ikiyGzyirmi Tark Lirasi idari

para cezasi verilir

Corllecedi Uzere, galisana Kanuna ya da Yonetmelik
ile belirlenen esas ve usullere uygun sekilde yillik
Gcretli izin kullandirnlmadiginin isyerinde yapilacak
bir teftis ya da calisanin sikayeti ile tespit edilmesi
halinde isverene bu durumdaki herisgiicin idari para
cezasl uygulanabilmektedir.

. YARGITAY KARARLARI
ISIGINDA YILLIK IZIN HAKKININ
KULLANDIRILMAMASI

Yukaridabelirttigimiz tzereyillikizin hakkiningalisana
kullandirilmamasinin farkl sonuclari bulunmaktadir.
Bunun yani sira, bu hakkin kullanimamis olmasi
nedeniyle vyargi konusu olan uyusmazliklarda
mahkemelerce somut durumun incelenme yontemi
ve kararlarin iceriginin incelenmesi de 6nem arz
etmektedir.

Oncelikle belirtilmelidir ki, Yargitay 22. Hukuk
DairesininkapatilmasisonrasindaBaskanveUyelerinin
Yargitay 9. Hukuk Dairesinde gorevlendirilmesi
Uzerine her iki Daire kararlarinda uygulamanin
birlestirilmesine  karar verilmis ve gorUsulen
konularla ilgili olarak 2020 yilinda vyayinlanan
ilke kararlar icerisinde uzun sure yillik Gcretli izin
kullandirilmamasi iddialarinda hakimin aydinlatma
ddevi kapsaminda davaci asilin - dinlenmesinin
gerekip gerekmedigi dederlendirilmistir.

Bu kapsamda birlesmeden sonra alinan ilke karari
uyarinca; iscinin uzun sure yillik izin kullandiriimadig
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iddialari karsisinda 6100 sayili Hukuk Muhakemeleri
Kanunu'nun  31.maddesinde 6ngoridlen  davayi
aydinlatma odevi cercevesinde hakimin davaci
isgiyi  bizzat dinleyerek c¢alisma ve dinlenme
streleri konusunu agiklida kavusturmasi gerektigi
acikga belirtilmistir. Ayrica karar igeriginde uzun
stre kavrami bes vyil ve daha fazla stre olarak
degerlendirilmis olup, kullandirlmadigr iddia edilen
izin suresinin toplamda bes vyillik veya daha fazla
olmasi halinde anilan hikim gergevesinde uygulama
yapilmasi gerektidgi karara baglanmistir? Konuya
iliskin emsal kararlar asagida paylasilmaktadir.

Yargitay 9. HD. E. 2017/17464, K. 2020/13499,
27.10.2020 tarihli karari;

“..Somut uyusmazlikta, davaci davali asil isverene ait
isyerinde dedisen alt isverenlikler nezdinde toplam 8
vil 4 ay 8 guin sure ile ¢alismis olup, dava dilekgesinde
de calistigi stre boyunca yillik izinlerinin dizenli ve
yasada 6ngdérulen surelerle kullandiriimadigini iddia
ederek izin alacadini talep etmistir. Mahkemece,
davacinin hizmet sdresine gére bakiye 108 giin tcretli
izne hak kazandigi kabul edilerek yillik izin Gcreti
hakam altina alinmistir. Davacinin iddiasi hayatin
olagan akisina aykiri oldugundan, hakimin 6100 Sayili
Hukuk Muhakemeleri Kanunu'nun 31. maddesinde
duzenlenen davayi aydinlatma ddevi cercevesinde,
Mahkemece, davaci asil cagrilarak ¢alisma suresi
boyunca yillik izin kullanip kullanmadigr konusundaki
beyaninin alinmasindan sonra sonucuna ve tim
dosya kapsamina gore degerlendirme yapilarak bir
karar verilmesi gerekmektedir...”

Yargitay 22. HD. E. 2017/24397, K. 2019/19035,
15.10.2019 tarihli karari;

“.Somut uyusmazlikta, davacinin ¢alisma sudresi
boyunca hak etmis oldugu izin suresinin 190
gun oldugu, bu sdrede hic yillik GUcretli izin
kullanmadigi kabul edilerek hesaplama yapilmistir.
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employment contract due to the employee’s sex
or maternity”. Accordingly, employers should not
apply different practices to employees unless there
is a just and objective reason. Otherwise, due to
the violation of this obligation, employees have the
right to demand compensation from the employer
under the name of “discrimination compensation”.
Accordingly, employers should not apply different
practices to employees unless there is a just and
objective reason. Otherwise, due to the breach
of this obligation, the employees have the right to
demand compensation from the employer under
the name of “compensation of discrimination”.”

In this context,employees who are discriminated
against may have the right to claim compensation
of discrimination, since the employer's obligation
to act equally is violated if some employees are not
provided with annual leave at the workplace without
an objective and justified reason and in case of
discrimination.

d. Administrative sanction

In addition to the above-mentioned consequences,
there are also administrative sanctions for not
allowing the employees to exercise the annual
leave periods that they deserved. Namely; in Article
103 of the Law titled "Violation of the provisions on
annual leave with pay’, it has been reqgulated that an
administrative fine will be imposed on the employer
or representative of the employer if an employee is
not allowed to use his/her leave in violation of the
procedures or if such right is exercised incompletely.

The regulation of the article is as follows: “The
employer or his representative shall be liable to a
fine of two hundred and twenty Turkish liras for
each employee if the employer divides the annual
leave with pay into segments in contravention of
Article 56 of this Act; or if the employer makes the
payment for the annual leave in contravention of
the third or fourth paragraphs of Article 57 or if the

employer pays less than the amount which is due, or,
in the event of the termination of the employment
contract before the employee has availed himself
of the annual leave to which he/she is entitled in
accordance with Article 59, or if the employer fails to
pay the wages corresponding to this leave; or if the
employer fails to implement in full the provisions of
the requlation mentioned in Article 60”,

As it can be seen, if it is determined by an inspection
to be made in the workplace or by an employee's
complaint that the employee is not given annual
leave with pay in accordance with the principles
and procedures determined by the Law or the
Regulation, an administrative fine may be imposed
per each employee in this respect.

1. NON-ALLOWANCE OF THE RIGHT
OF ANNUAL LEAVE IN THE LIGHT OF
THE DECISIONS OF THE SUPREME
COURT

As we mentioned above, there are different
consequences of not allowing the employee to
exercise the right to annual leave. In terms of
disputes that result from the deprivation of this
right, it is also critical to look at the process by which
the courts evaluate the specific circumstances and
the substance of their rulings.

First of all, it should be noted that after the closure
of the 22" Civil Chamber of the Supreme Court, the
Head and the Members were assigned to the 9%
Civil Chamber and it was decided to combine the
practice in the decisions of both chambers, and the
judge's duty to enlighten in the allegations of not
allowing annual leave with pay for a long time within
the scope of the policy decisions published in 2020
regarding the issues discussed. In this context, it was
evaluated whether the claimant principal should be
heard or not.
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Ancak davacinin ¢alisma suresi de géz 6nlne
alindiginda, on bir yillik bu sdre boyunca hic yillik izin
kullanmamis olmasi hayatin olagan akisina uygun
bulunmadigindan, hakimin davayi aydinlatma édevi
cercevesinde,; ayrica dosyadaki puantaj kayitlarinda
2011 haziran ayinda 12 gun, temmuz ayinda 5 gun,
2012 yili agustos ayinda 6 gun, eyldl ayinda 8 gun
villik izin  kullandiginin - kayitlara islendigi tespit
edildiginden davaciya puantaj kayitlari gosterilerek
davaci asilin ¢alisma stresi boyunca kag gun yillik izin
kullandigi konusunda beyani alindiktan sonra tdm
deliller birlikte degerlendirilip, sonucuna gére karar
verilmesi gerekirken, eksik inceleme ile yazil sekilde
karar verilmesi hatali olup bozmayi gerektirmistir...”

Goruldugu Gzere, Yargitay daireleri tarafindan isginin
uzun stre izin kullanmamasinin hayatin olagan
akisina aykiri oldugu vurgulanmis ve bu durumda
hakimin aydinlatma yukimluligu kapsaminda isginin
beyani alinarak dederlendirme yapilmasi gerektigi
belirtilmistir.

Ikinci olarak, Yargitay ictihatlari ile yillik izin Gcreti
alacagr bakimindan yemin teklif edilmesi halinde
isginin bu kapsamda dinlenilmesi gerektidgi kabul
edilmistir. Yillik Gcretli iznin kullanildiginin ispatinin
isverene ait oldudu ve bu ispat kosulunun ancak
yazili belgeler ile gergeklesecedi ilke kararlar ve
doktrin tarafindan kabul edilmektedir. Bununla
birlikte ispat yukU Uzerinde olan isverenin, isgiye
yillik izinlerin kullandirilmasi konusunda yemin teklif
etme hakki bulunmakta olup bu hakka dayanilmasi
halinde mahkemece yemine iliskin usuli islemlerin
yerine getirilmesi gerekmektedir.

Yargitay 9. HD E.2016/32231, K. 2020/20367,
25.12.2020 tarihli kararinda;

“..Davali vekili cevap dilekgcesinde delilleri arasinda
vemin deliline dayanmistir. Davali vekili  bilirkisi
itiraz raporuna itiraz dilekgesinde agikga bilirkisinin

kullanilmadigini tespit ettigi 13 gunlik yillik Gcretli
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izin bakimindan davaci asile yemin teklif ettiklerini
belirtmistir. Karar celsesinde ise davali vekilinden
soruldugunda davali vekili yazili itirazlarini tekrar
ettiklerini  séylemistir.  Buna gére davali vekili
kullanilmadigi kabul edilen 13 gunlik Gcretli izni
kullandirdiklari yéndnden davaci asile yemin teklif
etmistir. Yemine iliskin muteakip usult islemler
yerine getirilmeden adeta yemin teklif edilmemis gibi

yargilamaya son verilip hukdm kurulmasi hatalidir...”

Yargitay 22. HD., E. 2017/24040, K. 2019/16574,
18.9.2019 tarihli kararinda;

“..Somut olayda; davali Universite vekili siresinde
verdigi cevap dilekgesinde davacinin yillik izin
kullanip  kullanmadigr ve kullanmadiysa toplam
ne kadar kullanmadigi ile ilgili yemin deliline
dayanmistir. Davali vekilince bilirkisi raporuna karsi
sunulan 11.01.2016 tarihli beyan ve itiraz dilekgesinde
ise, davaciya 2004-2010 vyillari arasinda hi¢ izin
kullanmadidi ve bilirkisi raporunda belirtilen 197 gun
izin hakki olup olmadigi hususunda yemin teklifinde
bulunulmustur. Ancak, Mahkemece bu teklifin yerine
getirilmedidgi anlasilmaktadir. Mahkemece davalidan
yemin sorusu alinarak ve sonrasinda yeminle ilgili
usuli islemler tamamlanarak davaci durusmaya davet
edilmek suretiyle yemin teklifinde bulunulmasi,
davali tarafin yemin teklifi davaci asile usuline uygun
sekilde bildirilip sonucuna gére hukdm kurulmasi
gerekirken eksik inceleme ile karar verilmesi hatali
olup bozmayi gerektirmistir...”
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In this context, in accordance with the precedent
rulingwhichwas rendered afterthe abovementioned
merger, it has been clearly stated that the judge
should listen to the claimant employee and clarify
the issue of working and rest periods within the
framework of the duty to enlighten the case
stipulated in Article 31 of the Code of Civil Procedure
No. 6100, if the allegations relate to employee being
not allowed to exercise his/her right to annual leave
for a long time. In addition, the concept of long
duration in the content of the decision was evaluated
as five years or more, and it was decided that in case
the alleged unused leave period is five years or more
in total, implementation should be made within
the framework of the adjudication2 Precedent
decisions on the subject are shared below.

The Decision of the 9t Civil Chamber of the
Supreme Court, with the Merits No. 2017/17464,
Decision No. 2020/13499 dated 27.10.2020:

“_Inthe present case, the claimant worked for a total
of 8 years, 4 months and 8 days at the workplace of
the employer, while the claimant alleges that he was
not able to exercise his annual leave right regularly
and for the periods stipulated in the law during
his employment, and demands his receivables for
annual leave through his statement of claim. The
court accepted that the claimant was entitled to
the payment arising from his remaining 108 days of
annual leave with pay right according to his duration
of employment. Since the claim of the claimant is
against the ordinary course of life, a decision should
have been made through the evaluation of the result
and the scope of the entire file after the claimant’s
statement on whether he used his annual leave
rights during his employment within the framework
of the judge's duty to enlighten the case, which is
regulated in Article 31 of the Code of Civil Procedure
No. 6100...”

The Decision of the 22™ Civil Chamber of the
Supreme Court, with the Merits No. 2017/24397,
Decision No. 2019/19035 dated 15.10.2019:

“..In the present case, the calculation was made by
accepting that the claimant’s leave period during
his employment period was 190 days and that he
did not use any annual leave with pay during this
period. However, considering the working period
of the claimant, the fact that he has not taken any
annual leave during this period of eleven years is not
suitable for the ordinary course of life, even though
claimant’s statement on how many days of annual
leave he took during his employment period should
have been obtained within the framework of the
judge's duty to enlighten the case and additionally,
since it was determined in the scorecard records in
the file that he used annual leave for 12 days in June
2011, 5days in July, 6 days in August 2012, and 8 days in
September, and afterwards, all the evidence should
have been evaluated together and a decision should
have been made according to the result, making a
written decision with an incomplete examination

was erroneous and required reversal

As can be seen, it has been emphasized by the
chambers of the Supreme Court that the employee's
long-term absence of leave is contrary to the
ordinary course of life, and it has been stated that an
evaluation should be made by taking the statement
of employees in this regard within the scope of the
judge's obligation to enlighten.

Secondly, according to the case law of the Supreme
Court, it has been accepted that if an oath is
tendered in terms of the annual leave fee, the
employee should be heard within this scope. It is
accepted by the principle decisions and doctrine
that the proof of the use of annual leave with pay
belongs to the employer and that the condition of
proof will be realized only with written documents.
However, the employer who bears the burden of
proof has the right to tender the employee to take
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V. SONUC

Sonucolarakisverenleriskanunu’nun53.Maddesinde
duzenlenen ve anayasal temele dayanan yillik Gcretli
izin hakkini calisanlara kullandirma yukumlulagu
altindadir. Bu yukumlaligun yerine getirilmemesi
yani ¢alisana yillik izin hakkinin kullandirilmamasinin
birtakim hukuki ve idari sonuclari bulunmaktadir.
Isciye  bu hakkin kullandirlmamasi  karsisinda
birtakim glvenceler 6ngoruldigu gibi isverenler
hakkinda yaptinmlar dizenlenmistir. Yargitay'in ilke
kararlarinda da incelenen bu konu her somut durum
ozelinde mahkemelerce itinayla degerlendirilerek
bu hakkin korunmasi saglanmaktadir.
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4857 s. Kanun m.53 duzenlemesi su sekildedir; “Isyerinde ise basladigi gunden
itibaren, deneme suresi de igcinde olmak Gzere, en az bir yil ¢alismis olan iscilere

yillik Geretliizin verilir.
Yillik teretliizin hakkindan vazgecilemez

Niteliklerinden &turt bir yildan az suren mevsimlik veya kampanya islerinde
calisanlara bu Kanunun yillik Geretliizinlere iliskin hikamleri uygulanmaz

iscilere verilecek yillik cretliizin stresi, hizmet suresi;

a) Biryildan bes yila kadar (bes yil dahil) olanlara ondért gunden,

b) Bes yildan fazla onbes yildan az olanlara yirmi gunden,

¢) Onbes yil (dahil) ve daha fazla olanlara yirmialti gunden,

Az olamaz. (Ek cimle: 10/9/2014-6552/5 md.) Yer alti islerinde ¢alisan iscilerin
yillik Geretliizin streleri dérder gun arttirilarak uygulanir.

Ancak onsekiz ve daha kiguk yastaki iscilerle elli ve daha yukari yastaki iscilere

verilecek yillik Geretliizin stresi yirmi giinden az olamaz

Yillik izin streleri is sozlesmeleri ve toplu is sozlesmeleri ile artirilabilir.” (https://

www.mevzuat.gov.tr/MevzuatMetin/1.5.4857.pdf)

4857 s. Kanun madde 54/4: “is¢i yukaridaki fikralar ve 55 inci madde hukumlerine
gore hesaplanacak her hizmet yilina karsilik, yillik iznini gelecek hizmet yili icinde
kullanir.” (https://www.mevzuat.gov.tr/MevzuatMetin/1.5.4857.pdf)

Yillik Ucretli izin Yonetmeligi'nin 7. Maddesi duzenlemesi su sekildedir; “isci
yukaridaki maddelere gore hak ettidi yillik Geretli iznini, kullanmak istedigi
zamandan en az bir ay once isverene yazili olarak bildirir. Isveren veya isveren
vekilleri, bu istekleri Yonetmeligin 15 inci maddesinde s6zU gegen izin kuruluna
veya 18 inci maddesinde belirtilen kisilere bildirir” (https://www.mevzuat.gov.tr/
File/-GeneratePdf?mevzuatNo=5451&mevzuatTur=KurumVeKurulusYonetmelig
i&mevzuatTertip=5)

Yénetmelik Madde 8/2: “izin kurulu veya isveren, is¢inin istedigi izin kullanma
tarihi ile bagl dedgildir. Ancak, izin sira ve nobetlesmesini gostermek Uzere soz
konusu kurulca dizenlenecek cizelgeler iscinin talebi ve is durumu dikkate

alinarak hazirlanir. “ (https://www.mevzuat.gov.tr/File/-CeneratePdf?mevzuatN

0=5451&mevzuatTur=KurumVeKurulusYonetmeligi&mevzuatTertip=5)

4857 s. Kanun Madde 56 — “Villik Gcretli izin isveren tarafindan bélinemez

Buiznin 53 tnct maddede gosterilen sureler icinde isveren tarafindan surekli bir

sekilde verilmesi zorunludur.

(Degisik tcuncu fikra: 14/4/2016-6704/16 md.) Ancak, 53 Unci maddede &én-
gorilen izin sureleri, taraflarin anlasmasi ile bir bolumu on ginden asagi ol-
mamak Uzere bolumler halinde kullanilabilir”  (https://www.mevzuat.gov.tr/
MevzuatMetin/1.5.4857.pdf)

Celik/Caniklioglu/Canbolat, Is Hukuku Dersleri, Beta, 32. Basl, s. 763

Celik/Caniklioglu/Canbolat, Is Hukuku Dersleri, Beta, 32. Bas, 5. 765 “Yargitay
9. H.D."nin 2006/15954 E., 2006/17843 K. sayili ve 20.06.2006 tarihli kararinda
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an oath regarding the exercise of annual leaves, and
if this right is relied on, the procedural transactions
regarding the oath must be fulfilled by the court.

The decision of the 9*" Civil Chamber of the
Supreme Court, with the Merits No. 2016/32231,
Decision No. 2020/20367 dated 25.12.2020:

“_The respondent’s attorney relied on the evidence
of testimony among the evidences in his reply
petition. In his petition of objection to the expert
report, the attorney of the respondent stated that
they offered an oath to the claimant in terms of
13 days of annual leave with pay, which the expert
clearly determined that it was not used. In the
Jjudgment session, when asked by the respondent’s
attorney, the respondent’s attorney said that they
repeated their written objections. Accordingly,
the respondent’s attorney offered an oath to the
claimant in terms of allowance of the exercise of the
13-day paid leave, which was considered as unused.
It is improper to declare the case closed and render
a decision as if the oath was not offered before the
subsequent procedures regarding the oath were
carried out ...”

The decision of the 22" Civil Chamber of the
Supreme Court, file number: 2017/24040 decree
no: 2019/16574 date: 18.9.2019:

“_.Inthe present case, the counsel of the respondent
University relied on the evidence of testimony
regarding whether the claimant used annual leave
and, if not, how much he did not use during his
employment, in his reply petition. In the statement
and objection petition dated 11.01.2016 submitted by
the attorney of the respondent against the expert
report, the claimant was offered an oath regarding
the fact that he did not use any leave between
2004-2010 and whether he had the right to leave
for 191 days stated in the expert report. However, it
is understood that this proposal was not fulfilled by

the Court. While the court should offer the oath by
taking the question of the oath from the respondent
and then complete the procedural transactions
regarding the oath and invite the claimant to the
hearing and duly notify the respondent’s oath
proposal to the claimant, and make a judgment
should according to the result, making a written
decision with an incomplete examination was
erroneous and required reversal..”

V. CONCLUSION

As a result, employers are under the obligation to
allow employees exercise their right annual leave
with pay, which is requlated in Article 53 of the Labor
Law which is based on constitutional grounds. The
failure to fulfill this obligation, that is, not allowing
the employee to exercise the right to annual leave,
has some legal and administrative consequences. In
the face of not allowing the employee to exercise
this right, some protections are provided in addition
to sanctions being imposed on employers. This
issue, which is also examined in the resolutions of the
Supreme Court, is carefully evaluated by the courts
for each concrete case, and this right is protected.

4857 p. The regulation of Article 53 of the Law is as follows; “Employees who
have completed a minimum of one year of service in the establishment since
their recruitment, including the trial period, shall be allowed to take annual leave
with pay. The right to annual leave with pay shall not be waived. The provisions
of this Act on annual leave with pay are not applicable to employees engaged
in seasonal or other occupations which, owing to their nature, last less than
one year. The length of the employee’s annual leave with pay shall not be less
than; a. fourteen days if his length of service is between one and five years, (five
included), b. twenty days if it is more than five and less than fifteen years, ¢
twenty-six days if it is fifteen years and more (ffteen included). For employees
below the age of eighteen and above the age of fifty, the length of annual leave
with pay must not be less than twenty days. The length of annual leave with
pay may be increased by employment contracts and collective agreements.”
(https://www.mevzuat.gov.tr/MevzuatMetin/1.5.4857.pdf)

4857 p. Law article 54/4: “The employee shall use his annual leave with pay
computed for each year of service according to the subsections above and
Article 55 within the following year of employment.” (https://www.mevzuat.gov.
tr/MevzuatMetin/1.5.4857.pdf)

The regulation of Article 7 of the Annual Leave With Pay Regulation is as follows;

“The worker notifies the employer in writing, at least one month before the time
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Yillik Ucretli izin Yonetmeliginde yillik izin hakkini kullanmak isteyen iscinin,
iznini kullanacagi tarihten en az 1 ay énce isverene bunu yazili olarak bildirmesi
gerektidi, bu streye uyulmaksizin yillik iznin kullanilacag tarihten cok kisa stre
once izin talebinde bulunulmus olmasi izin talebinin karsilanmasi igin isverene
yeterli stre taninmamasi olarak degerlendirmis ve 1 gin 6nce yapilan izin

talebinin reddi nedeniyle isten ayrilmasiniisginin devamsizligi olarak sayilmistir.”

Yargitay 9. HD., E. 2016/1371 K. 2019/10340 T. 8.5.2019 sayili karari: “..Somut
uyusmazlikta; davaci iscinin kidemine gére hak ettigi izin suresi toplam 148
gun olup kullandinlan izin suresi 98 gundar. Davacinin ise basladigi 2002
yilindan itibaren ve 6zellikle 2005 yilindan itibaren izinlerin tamamina yakini
kullandiriimistir. Bu durum karsisinda izin kullanmamada isverenin yonetim
hakkinin kotaye kullandiginin séz edilmeyeceginden davacinin yillik Geretli
izninin bir kismini kullanmamasinin hakli feshi nedeni olusturmayacad..”

Yargitay 9. HD., E. 2016/12344 K. 2020/1148 T. 3.2.2020 sayili karari: “Oncelikle
davacinin toplam 70 gun ucretli izin hakki olup sadece 8 gun izin kullanmadig
belirlenmistir. Bu husus mahkemenin ve davacinin kabulindedir. Bu durum karsi-
sinda isverenin davacinin yillik tcretliizinlerini keyfi ya da baski icin kullandirma-
digini sdylemek mumkun dedildir. Kaldi ki isverenin yonetim hakki kapsaminda
bulunan yillik izinlerini kullandirmamasinin haksiz fesih sebebi olusturmasi icin,
talep edilen izni kullandirmamanin keyfi bir uygulama haline gelmesi gerekir.
Mahkemenin kidem tazminatinin kabultne dayanak yapilan yillik izinlerinin kul-
landiriimamasi gerekcesi de yerinde olmayip, iscinin feshi hakli nedene dayanma-

digindan kidem tazminati talebinin reddi gerekirken...”

TDK (Turk Dil Kurumu) (https://sozluk.gov.tr/)

Yargitay 22. Hukuk Dairesinin 2017/6719 E. 2020/9153 K. Sayili 08.07.2020 tarihli
kararinds; “...Isyerinde mobbing, belirli kisi ya da kisilerin zarar verici soz, tutum
ve davranislarina maruz kalinmasiyla baslayan yildirma, yipratma, sindirme,
biktirma ve belli sekilde davranmaya mecbur birakma strecini icermektedir. Bu
surecin basindan sonuna kadar hedef alinan kisi veya kisilere sistemli bir sekilde
psikolojik, duygusal ve sosyal saldir gerceklestirilmektedir. Hedef alinan kisinin
seref, kisilik, karakter, inang, deger, yetenek, tecribe, dusunce, tercih, yasam
bicimi ve kultir gibi yénlerine topluca bir saldiri s6z konusudur. Bu saldiri,
dedikodu ve soylenti ¢ikarma, iftira atma, ¢alisanlar 6nunde kucik dusurme,
hafife alma, karalama, kotuleme ve yok sayma gibi kisiyi zihinsel, ruhsal, fiziksel ve

bedensel olarak etkileyebilecek eylemlerle yapilimaktadir.

Uluslararasi Calisma Orgutu'ne gére mobbing, “bir veya bir grup isciyi sabote et-
mek icin yapilan, zalimce, kotu niyetli, intikamci, asadilayici ve elestirici tavirlarla
kendini gosteren davranis bicimi” seklinde tanimlanmaktadir. Mobbingi; stres,
tukenmislik sendromu, isyeri kabaligi, is tatminsizligi ya da doyumsuzlugu gibi
olgulardan ayiran husus, belli kisinin belli bir amaca yonelik olarak hedef alinmasi,
vapilan haksizligin strekli, sistematik ve sik olusudur. Streklilik géstermeyen, belli
araliklarla sik sik tekrarlanmayan, haksiz, kaba, nezaketsiz veya etik disi davranis

mobbing olarak nitelendirilemez

Madde 5/6 “Is iliskisinde veya sona ermesinde yukaridaki fikra hukimlerine aykir
davranildiginda isci, dort aya kadar tcreti tutarindaki uygun bir tazminattan baska
yoksun birakildigr haklarini da talep edebilir. 2821 sayili Sendikalar Kanununun 31

inci maddesi hukamleri saklidir.”

Sahin Cil, Is Hukuku Yargitay ilke Kararlari (2019-2021 yillar), sf. 1368 vd
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he wishes to use it, of the annual paid leave that he or she deserves according
to the above articles. The employer or employer's representatives notify these
requests to the leave board mentioned in Article 15 of the Regulation or to the

persons specified in Article 18.”

Regulation Article 8/2: “The leave board or the employer is not bound by the
date of use of the leave requested by the worker. However, the charts to be
drawn up by the said committee to show the order and rotation of leave are
prepared by taking into account the worker's demand and work situation.”
(https://www.mevzuat.gov.tr/File/-CeneratePdf?mevzuatNo=5451&mevzuatT

ur=KurumVeKurulusYonetmeligi&mevzuatTertip=5)

4857 p. Law Article 56 — “Annual leave with pay may not be divided by the
employer. This leave must be granted without interruption in conformity with
the days indicated in Article 53. However leave periods foreseen in article 53
may be divided, by mutual consent, into three parts at the maximum, provided
that one of the parts shall not be less than ten days..” (https://www.mevzuat
gov.tr/MevzuatMetin/1.5.4857.pdf)

Celik/Caniklioglu/Canbolat, Is Hukuku Dersleri, Beta, Edition 32, p. 763

Celik/Caniklioglu/Canbolat, Is Hukuku Dersleri, Beta, Edition 32, p. 765 “In
the decision of the civil department no. 9 of the Supreme Court, file number
2006/15954 decree no: 2006/17843 date: 20.06.2006, the worker who wants to
use his annual leave right in the Annual Paid Leave Regulation must notify the
employer in writing at least 1 month before the date on which he will use his
leave, The fact that the leave request was requested shortly before the date of
use of the annual leave without complying with this period was considered as
not being given sufficient time to the employer to meet the leave request, and
leaving the job due to the rejection of the leave request made 1day earlier was

counted as the employee’s absence.”

The civil department no. 9 of the Supreme Court, file number 2016/1371,
decree no 2019/10340, date 8.5.2019: “..In concrete disputes; According to
the seniority of the claimant worker, the total leave period is 148 days and the
duration of the leave is 98 days. Since 2002, when the plaintiff started to work,
and especially since 2005, almost all of the permits have been used. In the face
of this situation, since it will not be mentioned that the employer abuses the
management right in not taking leave, the plaintiff's failure to use a part of his

annual paid leave will not constitute a justifiable reason for termination...”

The civil department no. 9 of the Supreme Court, file number 2016/12344, dec-
ree no 2020/1148, date 3.2.2020:"First of all, it has been determined that the
plaintiff has a total of 70 days of paid leave and has not used only 8 days of leave
This is up to the court and the plaintiff. In the face of this situation, it is not pos-
sible to say that the employer did not make the plaintiff's annual paid leave be
used arbitrarily or for coercion. Moreover, in order for the employer not to use
the annual leaves within the scope of the management right to constitute an
unjustified termination, not allowing the requested leave to be used must be-
come an arbitrary practice. The reason for not allowing the annual leaves to be
used, which is the basis of the court's acceptance of severance pay, is also not
valid, and the severance pay request should be rejected since the termination

of the worker was not based on a just cause

Turkish Language Association (https://sozluk.gov.tr/)

The civil department no. 22 of the Supreme Court, file number2017/6719 decree
no: 2020/9153 date: 08.07.2020; “..Mobbing in the workplace includes the
process of intimidation, attrition, intimidation, boredom and forcing to behave
in a certain way, which begins with exposure to the harmful words, attitudes
and behaviors of certain person or persons. From the beginning to the end of
this process, a systematic psychological, emotional and social attack is carried
out on the targeted person or persons. There is a collective attack on aspects
such as honor, personality, character, belief, value, talent, experience, thought,
preference, lifestyle and culture of the targeted person. This attack is carried
out with acts that can affect the person mentally, spiritually, physically, such
as spreading gossip and rumors, slandering, humiliating in front of employees,

underestimating, slandering, vilifying and ignoring

According to the International Labor Organization, mobbing is defined as “a
form of behavior that manifests itself in cruel, malicious, vengeful, humiliating
and critical attitudes, committed to sabotage one or a group of workers”. mob-
bing; What distinguishes it from phenomena such as stress, burnout syndro-
me, workplace rudeness, job dissatisfaction or dissatisfaction is that a certain
person is targeted for a certain purpose, and the injustice done is continuous,
systematic and frequent. Behavior that does not show continuity, is not repe-
ated at regular intervals, is unfair, rude, disrespectful or unethical cannot be

described as mobbing

Art. 5/6 “If the employer violates the above provisions in the execution or
termination of the employment relationship, the employee may demand
compensation up his (her) four months” wages plus other claims of which he
(she) has been deprived. Article 31 of the Trade Unions Act is reserved.”

Sahin Cil, Is Hukuku Yargitay ilke Kararlari (years 2019-2021), p. 1368

CONSEQUENCES OF NOT ALLOWING THE EXERCISE OF THE RIGHT OF ANNUAL LEAVE WITH PAY




Temelleri Alman hukukunda atilan ve ginimuzde
Turk hukukuna da giris yapan, bizim igin nispeten
yeni bir kavram olup isveren ve c¢alisan arasindaki
guveniliskisini esas alan bir fesih nedenidir. 4857 Sayili
Is mevzuatimizda direkt olarak bu konu hakkinda bir
hukum bulunmamakla birlikte ilk olarak 2007 yilinda
verilen bir Yargitay karariyla hukukumuza uygqulamali
olarak giris yapmistir.

Kisaca aciklamak gerekirse stuphe feshini, iscinin
hukuka aykir bir fiil islemesi veya isveren ile
aralarindaki gUveni zedeleyecek bir davranista
bulunmasindan stuphe edilmesi ve bu nedenle
isveren ile isci arasindaki glvenin zarar gormesinden
dolayi is akdinin isveren tarafindan sona erdirilmesi
olarak tanimlayabiliriz.

Tork Is Hukukunda kanunun 19 Maddesinde
fesih islemlerinde vyerine getirilmesi gereken
usul  islemlerinden  bahsetmektedir.  HUkim
dogrultusunda  isveren  davranis  fesihlerinde
oncelikle fesih nedeni acikca belirtmekle birlikte
iscininyazili savunmasini da almak zorundadir. Stphe
feshi de bu dogrultuda bir davranis feshi 6rnegi olup
isveren yine vazili sekilde savunma almak ve fesih
nedenlerini acikca belirtmek zorundadir.

Suphe feshi 4857 Sayili Is Kanununda sayilan hakli
nedenlefesih hallerinden biriolmayip gecerlinedenle
fesih tarlerinden biridir. Bilindigi Uzere hakli nedenle
fesih halleri kanunumuzda sayilmis olup bu yonde
yapilan bir fesih sonucunda isverenlerin her hangi
bir tazminat borcu dogmamakla birlikte isciden fesih
oncesi yazili savunma almalari da gerekmemektedir.
Mevzuatimizda is gUvencesi hukUmlerinin  18.
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Madde ve devaminda dizenlenmekte olup suphe
feshi isginin vyeterliginden ve davranislarindan
kaynaklanan bir fesih olmasi nedeniyle ancak gegerli
bir fesih nedeni olarak kabul edilebilecektir. Nitekim
asadgidaki Yargitay kararinda da bu durumdan
bahsedilmis olup siphe feshinin gecerli nedenle
yapilan bir fesih trt oldugu belirtilmistir.

Restoran sefi olarak gérev yapan davaci dosyada
mevcut ifadesinde olayla ilgisinin bulunmadigini
beyan etmisse de, ¢cantanin alindigi bélime sadece
davacinin  girdidinin tespit edilmesi, kamera
gérintilerinde davacinin elinde siyah posetle
gérilmesi  karsisinda ¢antanin  davaci ¢alisan
tarafindan alindigi kanitlanamasa da onun oldugu
sirada kaybolmasi isverenin glveninin sarsilmasina
sebebiyet verdigi agiktir. Hal béyle olunca davaci
ile isveren arasindaki glven iliskisi sarsiimis
olup davali isverenin artik isgiyi ¢alistirmasi
mdamkdn degildir. Bu durum hakli fesih nedeni
olmamakla beraber gecerli fesih nedeni olarak
dederlendirilerek, davanin agiklanan gerekgeyle
reddedilmesi yoluna gidilmelidir. (Yargitay 22.HD
2011/15736 E 2012/8581 K)

Bunlaraekolaraksuphefeshininolasiuyusmazliklarda
ispat  sartinin  sadlanabilmesi isveren suphenin
kaynagi olan olayi belirtmeli ve bu olayi objektif
vakialarla desteklemelidir. Son olarak isveren maddi
ger¢eklidin ortaya ¢ikmasi noktasinda gereken tim
aksiyonu almakla mukelleftir.

Isverenler, supheden dolayr fesih igin iscinin
savunmasini almadan ve fesih nedenini objektif
delillerle ve vakialarla desteklemeden fesih
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TERMINATION ON GROUND

OF SUSPICION

It is a relatively new concept for us, the foundations
of whichwerelaidin German lawand now introduced
into Turkish law, and it is a reason for termination
based on the trust relationship between the
employer and the employee. Although there is no
direct provision on this issue in our Labor legislation
No. 4857, it first entered our law in practice with a
Court of Cassation decision in 2007.

To explain briefly, termination on ground of
suspicion can be defined as the termination of the
employment contract by the employer due to the
suspicion of the employee committing an unlawful
act or acting in a way that will damage the trust
between the employer and the employee; and
therefore, the trust between the employer and the
employee is damaged.

In Turkish Labor Law, Article 19 of the law mentions
the procedural operations that must be fulfilled in
the termination proceedings. In accordance with
the provision, the employer must first clearly state
the reason for termination and take the written
defense of the employee in termination of conduct.
The termination on ground of suspicion is an
example of termination of conduct in this direction,
and the employer must also take a written defense
and clearly state the reasons for termination.

The termination on ground of suspicion is not one
of the cases of termination with just cause listed in
the Labor Law No. 4857 but it is one of the types of
termination for valid cause. As it is known, the cases
of termination for just cause are listed in our law, and
3s a result of a termination made in this direction,

the employers do not owe any compensation, and
they are not required to get a written defense from
the worker before the termination. It is regulated
in Article 18 and its continuation, and since the
termination on ground of suspicion is a termination
arising from the competence and behavior of the
employee, it can only be accepted as a valid reason
for termination. As a matter of fact, this situation
was also mentioned in the decisions of the Supreme
Court below, and it was stated that the termination
on ground of suspicion is a type of termination for
valid cause.

Although the plaintiff, who served as the restaurant
chef, declared that he was not involved in the
incident in his statement in the file, it is clear that
the plaintiff's disappearance while he was in the
case could not be proven to have been taken by
the plaintiff employee, despite the fact that only
the plaintiff entered the section where the bag
was taken, and the plaintiff was seen with a black
bag in his hand in the camera footage. As such,
the trust relationship between the plaintiff and
the employer has been shaken and it is no longer
possible for the defendant employer to employ
the employee. Although this situation is not a just
cause for termination, it should be evaluated as a
valid reason for termination, and the case should
be rejected with the justification explained.
(Supreme Court, 22" Civil Chamber, 2011/15736
Doc. No, 2012/8581 Dec. No)

In addition, the employer must specify the event
that is the source of the suspicion and support this
event with objective facts so that the termination on




yaparsa, is¢inin suresi icerisinde ise iade davasi
acmasi durumuyla karsi karsiya kalabilmektedir. Bu
sebepten dolayi isverenler stiphenin kaynagini net
net bir sekilde belirtmek ve bu konunun aydinlida
kavusmasini icin Gzerine disen tim sorumlulugu
yerine getirmek zorundadir.

Uygulamada  hangi  hallerde  suphe  feshi
uygulanabilecedi  her somut olay ozelinde
degerlendirmeyi gerektirmekle birlikte genel goris
stiphenin adir olmasi durumunda isverenin is iliskisini
sonlandirabilecedidir. Bazi zamanlarda s6z konusu
eylemin gergeklesip gerceklesmedigi konusunda
kesin bir yargida bulunulamamaktadir. Her ne
kadar kesin bir hukme varilamasa da supheden
dolayi isverenin glveni zarar gormektedir. Sadece
ispatlamis vakialar degil ispatlanamamis vakialar
neticesinde de fesih mumkan olabilmektedir.

Stphefeshiicin, bu sipheyi hakli kilan ciddi, 6nemli
ve somut vakialarin varliginin ispati gerekmektedir.
Ancak burada ispati gereken sey vakianin kendisi
dedil, sipheyi hakli kilan vakiadir. Nitekim, is¢inin
davranisinin is Kanununda diizenlenen hakli veya
gecerli sebeplerden birisi kapsaminda oldugu
acik¢a anlasilimakta ise, béyle bir durumda zaten
stiphe feshi yapilamaz. Siphe feshinin tayininde,
sirf isverenin subjektif dederlendirmesi yeterli
degildir. Buna gére, slpheye ait unsurlarin
mevcut olup olmadigi, séz konusu stphenin
isverenin isciye duydudu glveni adir bicimde
zedeleyip zedelemedigi ve son olarak bu siphe
sebebiyle isverenin is¢iyi ¢alistirmaya devam edip
edemeyecedi her somut olayin 6zelligine gére,
hakim tarafindan resen dederlendirilmelidir.
(Yargitay 22.HD 2017/40841 E 2017/21915 K)

Hukukumuzda nispeten yeni bir kavram olarak
karsimiza ¢ikan suphe feshi uygulamadaki verini
hizli bir sekilde almaktadir. Kisaca belirtmek
gerekirse suphe feshi yasamizda dizenlenmemis
olup, is glvencesine tabi isyeri ve isciler agisindan
duzenlenen gecerli nedene dayanma kosullarindan
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olarak igtihatlarca bugunkd seklini almistir. Tekrar
etmek gerekirse yasada agikga suphe feshiyle ilgili
hukum bulunmasa da ginumuzde ictihatlarla birlikte
gecerli nedenle fesih tard haline gelmistir.

Sonuc¢ olarak kanunumuzda direkt olarak kendine
yer bulmasa da uygulamada ve Yargitay kararlarinda
karsimiza cikan suphe feshi igin sartlari ve hangi
durumlarda uygulanabilecedini kisaca agiklamaya
calistik. Isveren acisindan ispat noktasinda sikintilari
olsa da aradaki guven iliskisinin zedelenmesinden
kaynakli olarak is iliskisinin devam edemeyecedi
asikar  olan  hallerde isverenler  tarafindan
basvurulabilecek bir fesih sebebidir.

Yargitay 22. Hukuk Dairesi 2011/15736 E 2012/8581 K
Yargitay 22. Hukuk Dairesi 2017/40841 E 2017/21915 K
Uludag Universitesi Iktisat ve Idari Bilimler Dergisi Cilt VI Sayi 1 (Ismail Karapinar)

Suphe Feshine Dayali Davalarda Yargilamanin ladesi ve Yeniden Yargilanma (Dog
Dr. Ersin Erdogan-Dr.Ogr. Uyesi Canan Erdogan)
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ground of the suspicion can be proved in possible
disputes. In conclusion, the employer is obliged
to take all necessary action to reveal the material
reality.

If the employers terminate without taking the
employee's defense for termination due to
suspicion and without supporting the reason for
termination with objective evidence and facts, the
employee may be faced with the situation of filing
a reemployment lawsuit within the prescribed time.
Thus, the employers must clearly state the source of
the doubt and fulfill all their responsibilities in order
to clarify this issue.

In practice, the general view is in the direction
that the employer may terminate the employment
relationship if the suspicion is severe, where in which
cases the termination of suspicion can be applied
is evaluated for each concrete case. Sometimes,
it is not possible to make a definite judgment on
whether the action in question took place or not.
Although a definite decision cannot be reached, the
trust of the employer is damaged due to suspicion.
Termination is possible as a result of not only proven
cases but also unproven cases.

For the termination on ground of suspicion, it
is necessary to prove the existence of serious,
importantand concrete facts thatjustify this doubt.
However, what needs to be proved here is not the
fact itself, but the fact that justifies the suspicion.
As a matter of fact, if it is clearly understood
that the behavior of the employee is within the
scope of one of the justified or valid reasons
regulated in the Labor Law, in such a case, the
suspicion cannot be terminated. The employer's
subjective assessment alone is not sufficient
in determining the termination on ground of
suspicion. Accordingly, the judge should ex officio
evaluate whether there are elements of suspicion,
whether the said suspicion seriously damages the
employer's trust in the worker, and finally, whether

TERMINATION ON GROUND OF SUSPICION

the employer can continue to employ the worker
due to this suspicion, depending on the nature
of each concrete case. (Supreme Court, 22" Civil
Chamber, 2017/40841 Doc. No, 2017/21915 Dec. No)

Termination on ground of suspicion, which appears
as arelatively new conceptin our law, is rapidly taking
its place in practice. To put it briefly, the termination
of suspicion is not regulated in our law, and it has
taken its current form by the jurisprudence as a
valid cause based conditions regulated in terms of
workplaces and employees subject to job security.
To repeat, although there is no provision in the
law regarding the termination of suspicion, it has
become a type of termination with a valid reason,
together with the jurisprudence.

In conclusion, we tried to briefly explain the
conditions and in which cases it can be applied for
the termination of doubt, which we encounter in
practice and in the decisions of the Supreme Court,
although it does not directly take place in our law.
It is a reason for termination that can be applied
by employers in cases where it is obvious that the
employment relationship cannot continue due to
the damage to the trust relationship, even if the
employer has problems with the point of proof.

22" Civil Chamber of the Supreme Court 2011/15736 Doc. No 2012/8581 Dec. No.
22" Civil Chamber of the Supreme Court 2017/40841 Doc. No 2017/21915 Dec. No
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Anonim sirketlerde 6zel denetim talep etme hakki,
6102 sayili Turk Ticaret Kanunu’nun (“TTK”) 438-
444’(inct maddelerinde duzenlenmistir. Anonim
sirketlerde pay sahipleri sirketin is ve islemleri
hakkinda genellikle genel kurulda bilgi sahibi
olmakta ve pay sahipliginden dogan haklarini genel
kurulda kullanmaktadir. Pay sahipleri, genel kurulda
kullanacagi TTK kapsamindaki haklari ile sirket is
ve islemlerinden haberdar olabilme, menfaatlerini
koruyabilme ve suphe duydugu konular hakkinda
inceleme ve dzel denetim talep etme imkani elde
etmektedir. TTK'da bilgi alma, inceleme ve &zel
denetim talep etme haklarinin duzenlenmesi ile
kanun koyucu tarafindan, pay sahiplerinin sirketteki
menfaatlerinin  korunmasini hedeflemektedir. Pay
sahipligi haklarinin kullaniimasi bakimindan oldukga
blytk onem arz eden 6zel denetim talep etme
hakkinin kullanim sartlarini ve hakkin kullanilmasinda
izlenecek yollari dederlendiriyor olacagiz.

A. OZEL DENETIME BASVURMA
SARTLARI

1- Bilgi Alma ve inceleme Hakkinin Daha Once
Kullanilmis Olmasi

TTK m. 438 kapsaminda ozel denetim talep
edebilmenin 6n sarti TTK m. 437'de diizenlenen bilgi
alma ve inceleme hakkinin kullanilmis olmasidir. Bu
on sart 6zel denetim talep etme hakkina tali bir hak
niteligi kazandirmaktadir. Yani bilgi alma ve inceleme
hakkini kullanan pay sahibi; talebinin reddedilmesi,
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tatmin edici bir cevap verilmemesi yahut hi¢ cevap
verilmemesi halinde ikinci bir yol olarak 6zel denetim
talep etme hakkini kullanabilecektir. Burada dikkat
edilmesi gereken kisim ise bilgi alma ve inceleme
talebine konu olan ve reddedilen hususlarda ozel
denetim talep etme hakkinin kullanilabilecedgidir.
Ozel denetim talep etme hakkinin kullanim sinirini,
bilgi alma ve inceleme hakkinda talep edilen
konular olusturmaktadir. Dolayisiyla bir konuda bilgi
ihtiyaci hisseden pay sahibi, bu konu 6zel uzmanlik
gerektiriyorsa, bu konuda 6ncelikli olarak bilgi alma
ve inceleme hakkini kullanmaya dikkat etmelidir.
Ayrica tek basina daha énce bilgi alma ve inceleme
hakkinin kullnilmis olmasi da vyeterli olmayip genel
kurulda dogrudan 6zel denetim talep etme hakkinin
kullanilmasi gerekmektedir.

2- Ozel Denetim Talep Etme Hakkinin Gerekli
Olmasi

TTK m. 438 kapsaminda pay sahibinin 6zel denetim
talep edebilmesi igin; gerek oyunu kullanabilmesi
bakimindan gerekse de diger pay sahiplidi haklarinin
kullanilabilmesi bakimindan 6zel denetimin gerekli
olmasi sarttir. Bu duzenleme ile kanun koyucuy,
ozel denetim hakkinin  kotiye  kullaniimasinin
ve keyfiyetin  6nlne geg¢meyi hedeflemistir.
Ayrica ozel denetim hakkinin kullanilmasinda pay
sahibinin  hukuki menfaati olmalidir. Herkesce
bilinen konularda ¢zel denetim ile elde edilecek
menfaat bulunmadigindan dolayr 6zel denetim talep
edilemeyecektir. Ozetle 6zel denetim talep etme
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RIGHT TO REQUEST
SPECIAL AUDIT IN

JOINT STOCK COMPANIES

The right to request special audits in joint stock
companies reqgulated in Articles 438-444 of the
Turkish Commercial Code No. 6102. (hereinafter
referred to as “TCC”) In joint stock companies,
shareholders mostly have information about the
company's business and transactions at the general
assembly and exercise their rights arising from share
ownership at the general meeting. Shareholders
have the opportunity to be informed about the
company's business and transactions, to protect
their interests, and to request examinations and
special audits on matters of doubt, with their
rights under the TCC to be exercised in the general
assembly. It aims to protect the interests of the
shareholders in the company by the legislator by
reqgulating the right to obtain information, review
and request special audit in the TCC. We will be
evaluating the conditions of use of the right to
request special audit, which is of great importance in
terms of the exercise of share ownership rights, and
the ways to be followed in the exercise of the right.

A. REQUIREMENTS FOR APPLYING
FOR A SPECIAL AUDIT

1- The Previous Use of the Right to Obtain
Information and Oversight

The prerequisite for requesting a special audit within
the scope of Article 438 of the TCC is the exercise
of the right to obtain information and oversight
requlated in Article 437 of the TCC. This prerequisite

gives the right to request a special audit a subsidiary
right. In other words, the shareholder exercising
his right to obtain information and oversight; If the
request rejected, a satisfactory answer is not given
or no answer is given, he will be able to use his right
to request a special audit as a second way. The point
to be considered here is that the right to request
a special audit can be exercised in the matters
that are the subject of the obtain information and
oversight were rejected. The limits of use of the
right to request a special audit are the subjects
requested about obtain information and oversight.
Therefore, the shareholder who needs information
on a subject should pay attention to exercise his
right to obtain information and oversight, if the
subject requires special expertise. In addition, the
use of the right to obtain information and oversight
before is not sufficient, and it is necessary to use the
right to request a special audit directly in the general
assembly.

2- The Right to Request a Special Audit is
Required

In order for the shareholder to request a special
audit within the scope of Article 438 of the TCC; It is
essential that special audit is necessary both in terms
of voting rights and exercising other shareholder
rights. With this requlation, the legislator aimed to
prevent the abuse of the right to request special
audit and arbitrariness. In addition, the shareholder
must have a legal interest in exercising the right of




hakki; sorumluluk davasi agma yahut oy kullanma
qgibi pay sahipligi haklarinin kullanilmasi bakimindan
gereklilik arz ettigi hususlarda kullanilabilecektir.

3- Ozel Denetim Talep Edilecek Konunun Belirli
Olmasi

Ozel denetim yolu ile yonetim kurulu faaliyetlerinin
tamaminin  detayli  denetlenmesinin  olanadi
bulunmayip, munferit somut olaylar 6zelinde bu
hakkinkullanilmasi mimkandur. Ozel denetimile pay
sahiplerinin bilingli bir sekilde haklarinin kullanilmasi
hedeflendiginden, pay sahibi denetim talep ettigi
konulari sirket faaliyetleri kapsaminda somut, sinirli
ve anlasilabilir sekilde belirtmelidir. Bu kapsamda pay
sahibi, sirketin taraf oldugu herhangi bir sézlesme,
herhangi bir ticari islem yahut yonetim kurulunun
herhangi bir harcamasi 6zelinde 6zel denetim
talep etme hakkini kullanabilir. Hakkin kullanilacag
konular bakimindan sayi sinirlamasi bulunmamakla
birlikte duristlik ve iyi nivet kuralina riayet edilerek
ozel denetim talep etme hakki kullanilmalidir.

A. OZEL DENETIM TALEP ETME
HAKKININ KULLANIMI

1- Ozel Denetim Talep Etme Hakkinin Giindeme
Baghhk ilkesinin istisnasi Olmasi

TTK.M.413/2 gindemebadlilikilkesinidizenlemekte
olup “Gundemde bulunmayan konular genel kurulda
muzakere edilemez ve karara badlanamaz. Kanuni
istisnalar sakhidir.” hiukmunu haizdir. Ancak ozel
denetimtalepetmehakkigtindelemebaglilikilkesinin
onemli bir istisnasidir. Genel kurul gindeminde 6zel
denetim vyer almiyor olsa dahi yukarida izah etmis
oldugumuz sartlarin  mevcudiyeti halinde genel
kurul tarafindan pay sahibinin 6zel denetim talebi
kabul oylamaya sunulmalidir. Gindeme badlilik ilkesi
one surilerek ozel denetim talebinin reddedilmesi
mumkan degildir,
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2- Genel Kurul Tarafindan &zel Denetim
Talebinin Kabul Edilmesi

Pay sahibinin yukarida belirtmis oldugumuz sartlar
kapsaminda, ©zel denetim hakkini kullanmasi
sonrasinda bu istem genel kurulda oylamaya
sunulur. Kanun  koyucu 6zel denetim  hakki
bakimindan adirlastirici nisap 6ngormedidinden
dolayi, toplantiya katilanlarin salt ¢ogunlugu ile
ozel denetim talebi kabul edilebilecektir. Cenel
kurul  tarafindan istemin onaylanmasi  halinde
sirket tarafindan vyahut herhangi bir pay sahibi
tarafindan kararin alindigi tarihten itibaren otuz
gun icerisinde sirket merkezinin bulundudu yerdeki
asliye ticaret mahkemesinden 6zel denetci atanmasi
istenebilecektir. Burada mahkemeden ézel denetci
talebinde bulunacak pay sahibinin, 6zel denetim
hakkini kullanmis olmasi gerekmemekte olup, 6zel
denetim hakkini kullanan pay sahibi disinda bir baska
pay sahibi de mahkemeden 6zel denetci atanmasini
talep edebilecektir.

Dikkat edilmesi gereken konu; genel kurul tarafindan
istemin onaylanmasindan sonra, mahkemeden 6zel
denetgi tayinini talep igin 6n gorulen otuz gunlik
strenin bir hak dusiricu sure oldugudur. Eger bu
otuz gunlik sure icerisinden mahkemeden 6zel
denetci atanmasi talep edilmez ise yeniden bir genel
kurul yapilmasi ve yeniden ézel denetim talep etme
hakkinin kullanilmasi gerekmektedir.

Ayrica genel kurul tarafindan, pay sahibinin ozel
denetim hakkinin kabul edilmesi ve mahkeme
tarafindan 0Ozel denetci atanmasi halinde tim
giderlerin sirket tarafindan 6denmesi s6z konusu
olacaktir.

3- Genel Kurul Tarafindan Ozel denetim
Talebinin Reddedilmesi

Genel kurul tarafindan pay sahibinin ézel denetim
isteminin reddedilmesi halinde, sirket sermayesinin

ANONIM SIRKETLERDE OZEL DENETIM TALEP ETME HAKKI
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special audit. Since there is no benefit to be obtained
by special audit on publicly known issues, a special
audit cannot be requested. In summary, the right
to request a special audit; It can be used in matters
where it is necessary for the exercise of shareholder
rights, such as filing a liability lawsuit or voting.

3- Determining the Subject to be Requested
Special Audit

It is not possible to audit all the activities of the
board of directors in detail by means of special
auditing, but it is possible to exercise this right for
individual concrete events. Since the purpose of
the special audit is to consciously exercise the
rights of the shareholders, the shareholder should
indicate the subjects for which he requests the
audit in a concrete, limited and understandable way
within the scope of the company's activities. In this
context, the shareholder may exercise his right to
request a special audit for any contract to which the
company is a party, any commercial transaction or
any expenditure of the board of directors. Although
there is no limit to the number of subjects in which
the right will be exercised, the right to request
special audit should be exercised by observing the
rule of honesty and good faith.

A.USE OF THE RIGHT TO REQUEST
SPECIAL AUDIT

1-The Right to Request a Special Audit is an
Exception to the Principle of Adherence to the
Agenda

Article 413/2 of the TCC regulates the principle of
adherence to the agenda and states that “items
that are not on the agenda cannot be discussed
or decided upon in the general assembly. Legal
exceptions are reserved.” However, the right to
request a special audit is an important exception
to the principle of adherence to the agenda. Even
if the special audit is not included in the agenda
of the general assembly, if the conditions we have

explained above exist, the special audit request of
the shareholder is accepted and submitted to the
vote by the general assembly. It is not possible to
refuse a special audit request on the basis of the
principle of adherence to the agenda.

2- Acceptance of Special Audit Request by the
General Assembly

This requestis puttothevoteinthe general assembly
after the shareholder exercises his right of special
audit within the scope of the conditions we have
stated above. Since the legislator does not foresee
aggravating quorum in terms of the right of special
audit, the request for special audit can be accepted
with the absolute majority of the attendees. In case
the request approved by the general assembly,
it may be requested to appoint a special auditor
from the commercial court of first instance in the
place where the company headquarters is located,
within thirty days from the date of the decision by
the company or any of the shareholders. Here, the
shareholder who will request a special auditor from
the court does not need to have exercised his right of
special audit. Apart from the shareholder exercising
the right to special audit, another shareholder may
also request the appointment of a special auditor
from the court.

The issue to be considered; the thirty-day period
stipulated for requesting the appointment of a
special auditor from the court after the approval
of the request by the general assembly is a period
of prescription. If the court does not request the
appointment of a special auditor within this thirty-
day period, a new general assembly must be held
and the right to request a special audit must be
exercised again.

In addition, if the shareholder's right to request
special audit accepted by the general assembly
and a special auditor is appointed by the court, all
expenses will be paid by the company.

RIGHT TO REQUEST SPECIAL AUDIT IN JOINT STOCK COMPANIES




en az onda birini, halka acik anonim sirketler
bakimindan ise sermayenin yirmide birini olusturan
pay sahipleri yahut paylarin itibari dederi toplami en
az bir milyon Turk lirasi olan pay sahipleri tarafindan
genel kurulun ret kararini aldigi tarihten itibaren
U¢c ay igerisinde sirket merkezinin  bulundugu
yerdeki asliye ticaret mahkemesinden 6zel denetgi
atanmasini isteyebilecektir.

TTK m. 439/2 “Dilekce sahiplerinin, kurucularin veya
sirket organlarinin, kanunu veya esas sézlesmeyi
ihlal ederek, sirketi veya pay sahiplerini zarara
udrattiklarini, ikna edici bir sekilde ortaya koymalari
halinde 6zel denetci atanir.” hikmuani haizdir. Burada
onemle belirtmeliyiz ki, TTK m. 439/2 hiukma ile
kanun koyucu, 6zel denetim talebi reddolunan ve
mahkemeye 6zel denetgi tayini talebi ile basvuran
pay sahibinin; sirket organlarinin, kanunun veya
esas sozlesmenin ihlal edilerek, sirketin  veya
pay sahiplerinin zarara ugrattigini ikna edici bir
sekilde ortaya koymasi gerektigini dngormistdr.
Bu duzenleme ile genel kurulun istemi reddetmesi
halinde mahkeme tarafindan hangi durumda 6zel
denetgi atanmasina karar verilecedi belirtilmektedir.
Boylelikle genel kurul tarafindan o©zel denetim
talebinin  reddedilmesi ve mahkemeden ozel
denetci talebinde bulunulmasi halinde, 6zel denetim
istenecek alan sirket organlarinin sirketi yahut
pay sahiplerini zarara udratmalari hususu ile sinirli
kalmaktadir.

Mahkeme tarafindan oOzel denetgi tayini talebi
hakkinda karar vermeden sirketi ve talepte bulunan
pay sahibini dinlemek zorundadir. Mahkemece sirket
ve pay sahibi dinlendikten sonra istemin yerinde
gorulmesi halinde bir veya birden fazla kisi ozel
denetgi olarak gérevlendirilir.

Genel kurul tarafindan, pay sahibinin ¢zel denetim
hakkinin reddedilmesi ve mahkeme tarafindan 6zel
denetgi atanmasi halinde bu sefer giderlerin kim
tarafindan odenecedi mahkemece kararlastirilacak
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olup 6zel hal ve sartlarin hakli gostermesi halinde,
bu giderler kismen veya tamamen pay sahiplerine
yukletilebilecektir.

C- SONUC

Kanun koyucu, 6zel denetim talep etme hakki ile
pay sahibine, sirket hakkinda daha fazla bilgi sahibi
olabilme ve sorumluluk davasi gibi pay sahipligine
dayali haklarin etkin bir sekilde kullanabilmesine
olanak saglamistir. Ozellikle genel kurul éncesi
hazirlanan ve genel kurul sirasinda oylamaya sunulan
bilangconun gergcede aykir olarak duzenlenip
duzenlenmediginin tespiti bakindan 6nem arz
etmektedir.

ANONIM SIRKETLERDE OZEL DENETIM TALEP ETME HAKKI
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3- Rejection of Special Audit Request by the
General Assembly

If the shareholder's special audit request was
rejected by the general assembly, the shareholders
who constitute at least one tenth of the capital of the
company, and one twentieth of the capital in terms
of public joint stock companies, or the shareholders
with a nominal value of at least one million Turkish
Liras in total, may request the appointment of a
special auditor from the Commercial Court of First
Instance in the place where the registered office is
located, within three months from the date of the
general assembly's refusal decision.

Article 439/2 of the TCC, indicates that ‘A special
auditor shall be appointedifthe petitioners, founders
or company bodies demonstrate convincingly that
they have inflicted damage on the company or the
shareholders by violating the law or the articles of
association.” Here, we must emphasize that, with the
Article 439/2 of the TCC, the legislator, whose special
audit request was rejected and who applied to the
court with a request for the appointment of a special
auditor; has stipulated that the company organs
must convincingly demonstrate that the company
or its shareholders have inflicted losses in violation
of the law or the articles of association.. With this
requlation, it was stated in which case the court will
decide to appoint a special auditor if the general
assembly rejects the request.Thus, in the event that
the special audit request was rejected by the general
assembly and a special auditor have been requested
from the court, the company organs that require
special auditing are limited to inflicting losses on the
company or its shareholders.

Before deciding on the request for the appointment
of a special auditor by the court, he has to hear to
the company and the requesting shareholder. After
hearing the company and the shareholder by the

court, if the request was deemed appropriate, one
or more people are appoint as special auditors.

In the event that the shareholder's right to special
audit was rejected by the general assembly and
a special auditor was appointed by the court, the
court will decide who will pay the expenses, and if
special circumstances and conditions justify, these
expenses may be partially or fully charged to the
shareholders.

C- CONCLUSION

With the right to request a special audit, the legislator
has provided the shareholder with the opportunity
to have more information about the company and
to use the rights based on ownership such as liability
lawsuits effectively. It is especially important in terms
of determining whether the balance sheet, which
was prepared before the general assembly and
submitted to the vote during the general assembly,
was drawn contrary to the facts.

RIGHT TO REQUEST SPECIAL AUDIT IN JOINT STOCK COMPANIES
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6098 SAYILI TURK BORCLAR
KANUNU 347. MADDE KAPSAMINDA
10 YILI GECEN BELIRLI SURELI KIRA

SOZLESMELERININ KIRAYA VEREN

TARAFINDAN BILDIRIM YOLU

ILE SONRA ERDIRILMESI VE

l. GIRIS

6098 sayili Turk Borglar Kanunu “Kanun” 299. Madde
uyarinca ‘Kira Sozlesmesi” kiraya verenin bir seyin
kullanilmasini veya kullanmayla birlikte ondan
yararlaniimasini kiractya birakmayi, kiracinin da buna
karsilikkararlastirilan kira bedeliniodemeyitstlendigi
sozlesme olarak tamimlanmistir. Is bu yazimizda
gUnUmUz sartlarinda kira kosullarinin her gegen gun
dedisiklik gostermesi nedeni ile uzun stredir devam
eden kira sozlesmelerinin kiraya veren tarafindan
bildirim yolu ile sona erdirilebilmesinin sartlarini
duzenleyen kanunun 339. ve devami maddelerinde
dizenlenen konut ve catili isyeri kiralarinda kira
sozlesmesinin kiraya veren tarafindan kanunun 347.
Maddesi kapsaminda on yillik uzama stresi sonunda
sona erdirilmesi hususu dederlendirilecektir.

Il. KONUT VE CATILI ISYERI
KIRALARINDA SOZLESMENIN
BILDIRIM YOLU ILE SONA ERMESI

6098 sayili Turk Borglar Kanunu’nun 347. Maddesi
kapsaminda kira sozlesmelerinin bildirimyolu ile sona
ermesi dizenlenmistir. Maddenin birinci fikrasi belirli
sUreli konut ve catili isyeri kiralarinin sona ermesine
iliskin olup; madde “kiraci, belirli streli s6zlesmelerin
sUresinin bitimindenenazonbesgln 6nce bildirimde
bulunmadikga, sozlesme ayni kosullarla bir vil icin
uzatilmis sayilir. Kiraya veren, sozlesme siresinin

KIRACININ TAHLIYESI

AVNI GELISLI
agelisli@egemenoglu.av.tr

bitimine dayanarak sozlesmeyi sona erdiremez.
Ancak, on yillik uzama stresi sonunda kiraya veren,
bu streyi izleyen her uzama yilinin bitiminden en az
Uc ay 6nce bildirimde bulunmak kosuluyla, herhangi
bir sebep gostermeksizin sozlesmeye son verebilir”
seklinde duzenlenmistir. Bu baglamda belirli streli
kira sozlesmelerinde sozlesmeyi kural olarak bildirim
yoluyla sona erdirme hakki valnizca kiraciya aittir.
Kiraya veren ancak on yillik uzama suresi sonrasinda
kanunun belirttigi sartlara uyarak kira sozlesmesini
bildirim yolu ile sona erdirebilecektir.

Nitekim yerlesik yargitay ictihatlari da bu dogrultuda
olup; 6098 Sayili Turk Borglar Kanunu'nun 347/1.
maddesi hukmine goére konut ve catili isyeri
kiralarinda kiraya veren sozlesme siresinin bitimine
dayanarak sozlesmeyi sona erdiremez. Ancak, on
yillik uzama stresi sonunda kiraya veren, bu streyi
izleyen her uzama yilinin bitiminde en az U¢ ay
once bildirimde bulunmak kosuluyla herhangi bir
sebep gostermeksizin sozlesmeye son verebilir”
seklindedir!

Bunun nedeni ise konut ve ¢atili isyeri kiralarinda
zayif olan tarafin kiraci oldugu dustncesidir. Bu
nedenle 6570 sayili Gayrimenkul Kiralari Hakkinda
karsiligi olmayan bu dizenleme 6098 sayili kanuna
kiraci kira sozlesmesinin kiraya veren tarafindan
feshedilmesine karsi koruma altina alinmustir.

ENG

TERMINATION OF LEASING AGREEMENTS WITH
A PERIOD OVER 10 YEARS UNDER ARTICLE 347/
OF THE TURKISH LAW OF OBLIGATIONS

NO 6098, BY NOTIFICATION BY THE LEASOR
AND THE EVENT OF THE TENANT

- INTRODUCTION

Pursuant to 299" Article of the Turkish Code of
Obligations No. 6098, the "Lease Agreement" is
defined as a contract in which the lessor undertakes
to leave the use of something or to benefit from it
together with the use, and the lessee undertakes
to pay the agreed rent in return. In this article, in
today's conditions, due to the fact that the rental
conditions change day by day, the lease agreement
is determined by the lessor in the 347" article of
the law for residence and roofed workplace rents
requlated in the 339" and the following articles
of the law, which regulates the conditions for the
termination of long-standing lease agreements by
the lessor. Within the scope of the article, the issue
of termination at the end of the ten-year extension
period will be evaluated.

II- TERMINATION OF THE AGREEMENT
BY NOTIFICATION IN HOUSING AND
WORKPLACE RENTALS

Within the scope of 347" Article of the Turkish
Code of Obligations No. 6098, termination of lease
agreements through notification is regulated.
The first paragraph of the Article is about the
termination of fixed-term residence and roofed
workplace rents; Article was regulated as “Unless
the lessee gives notice at least fifteen days before
the end of the term of the fixed-term contracts,
the contract is deemed to be extended for one
year with the same conditions. The lessor cannot
terminate the contract based on the expiry of the
contract period. However, at the end of the ten-
year extension period, the lessor may terminate the

contract without giving any reason, provided that
it gives notice at least three months before the end
of each extension year following this period.” In this
context, in fixed-term lease agreements, the right
to terminate the contract by way of notification,
as a rule, belongs only to the lessee. The lessor
will be able to terminate the lease agreement
by notification only after the ten-year extension
period, by complying with the conditions specified
by the law.

As a matter of fact, the established jurisprudence of
the Supreme Court is in this direction; “According
to the provision of 347" Article ¥ paragraph of the
Turkish Code of Obligations No. 6098, the lessor
cannot terminate the contract based on the expiry
of the contract period for residential and roofed
workplace rentals. However, at the end of the ten-
year extension period, the lessor may terminate the
contract without giving any reason, provided that it
gives at least three months notice at the end of each
extension year following this period.”

The reason why is the thought that the weak party
in the rentals of residential and roofed workplaces
is the tenant. Therefore, this regulation, which has
no provision for Real Estate Leases numbered 6570,
is protected by the law numbered 6098 against the
termination of the tenant's lease agreement by the
lessor.

[1I- OBLIGATION AND VALIDITY OF
NOTIFICATION OF TERMINATION

As explained above, the lease agreement can be
terminated by the lessor only at the end of the




[ll- FESIH BILDIRIMININ
ZORUNLULUGU VE GECERLILIK
KOSULLARI

Yukarida da izah edildigi Uzere kiraya veren
tarafindan kira sozlesmesi ancak on yillik uzama
sUresi sonunda kiraya veren, bu sureyi izleyen her
uzama yilinin bitiminden en az U¢ ay 6nce bildirimde
bulunmak kosuluyla feshedilebilir. Bu bildirimin ne
sekilde yapilacagi hususu ise kanunun 348. Maddesi
kapsaminda duzenlenmis olup bahse konu hukim
uyarinca konut ve catili isyeri kiralarinda fesih
bildiriminin gegerliligi, yazili sekilde yapilimasina
bagldir. Buradan hareketle, TBK md. 347'de gecen
bildirimin kanun koyucu tarafindan fesih bildirimi
olarak kabul edildigi sonucuna ulasiimaktadir.

‘Ancak bu bildirimin gergek bir fesih bildirimi olup
olmadigi tartismalidir. Doktrinde fesih sdrekli bir
borg iliskisini ileriye etkili olarak sona erdiren bozucu
yenilik doguran bir hak olarak tanimlanmaktadir. Bazi
yazarlara gére, TBK md. 347 {1 hikmunde kiraciya
taninan fesih bildirim hakki, bozucu yenilik doguran
bir hak olmakla beraber, bu hak belirli streli kira
sézlesmesini kullanildigi anda dedil, belirli strenin
bitiminde sona erdirir. Buna karsilik bazi yazarlara
gbre, TBK md. 347 f1’de duzenlenen fesih bildirimi,
tek basina hukam ve sonug dogurmadigindan teknik
anlamda fesih olarak kabul edilemez; TBK md. 347 f1
hakma uyarinca yapilan fesih bildirimi, ancak yenilik
doduran hak benzeri bir hakkin kullanilmasi olarak
nitelendirilebilir.?”

V- ON YILLIK UZAMA SURES]

Kanunun 347 maddesi 1. Fikra 3. Cuimlesine gore
kira sozlesmesi kiraya veren; on yillik uzama suresi
sonunda, bu sureyi izleyen her uzama vilinin
bitiminden en az ¢ ay dnce bildirimde bulunmak
kosuluyla, herhangi bir sebep go6stermeksizin
sozlesmeye son verebilir. Ancak burada ifade edilen
10 villik uzama sdresinden anlasiimasi gereken ve/
veya bu strenin nasil hesaplanacadi hususu tartisma
doktrinde tartisma konusudur. Ancak kanunun
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lafzindan hangi tarihin esas alinacadi acgikca belli
olup; Inceodlu tarafindan da belirtildigi tizere;

“Onemliolan kira iliskisinin dedil, uzama stresinin on
yil olmasidir. Diger bir ifadeyle on yillik sire ancak
kira sozlesmesinde ongorulen strenin dolmasindan
itibaren islemeye baslayacaktir. Boylece kanun
koyucu, ilk fesih donemi = sdzlesme stresi + on yillik
uzama sUresi + bir yil uzama suresi ” hesaplamada
dikkate alinmalidir.””

Zira Yargitay'n® da gorlst bu dodgrultuda olup
‘6098 Sayili Turk Bor¢lar Kanun'unun 347/1.maddesi
hikmune gore konut ve catili isyeri kiralarinda
kiraya veren sozlesme suresinin bitimine dayanarak
sozlesmeyi sona erdiremez. Ancak, on yillik uzama
stresi sonunda kiraya veren, bu sureyi izleyen
her uzama vyilinin bitiminde en az (¢ ay Once
bildirimde bulunmak kosuluyla herhangi bir sebep
gostermeksizin sozlesmeye son verebilir

Kanunun lafzi dogrultusunda hazirlanan bu formile
qore; kira sozlesmesinin  suresi bir yil olarak
belirlenmisse kira sozlesmesi kiraya veren tarafindan
12. (1110+7) yilin sonunda bes vyil olarak belirlemisse
en az U¢ ay once bildirimde bulunmak sartiyla kira
sozlesmesi kiraya veren tarafindan 16. yilin sonunda
feshedilebilir. Ornek vererek izah etmek gerekirse;

Kiraya veren ile kiraci arasinda 01.01.2022 tarihinde
1 yillik belirli bir stre ile imzalanan kira s6zlesmesi
oldugu varsayiminda sayet kirac tarafindan
01.01.2023 tarihinden en az 15 gun once fesih
bildiriminde bulunulmaz ise sozlesme ayni sartlar
altinda bir yil uzamis sayilir. Buna goére sozlesme
01.01.2024 tarihine kadar uzamis sayilir bu birinci
uzama yil olarak kabul edilir. Bu kira soézlesmesinin
on vyl boyunca uzadigi varsayiminda 01.01.2033
tarihi onuncu kira uzama vyili sonu olacaktir. Bu
halde kiraya veren onuncu uzama vyilinin sonunda
yani 01.01.2034 tarihinde en az ¢ ay evvel yazli
bildirimde bulunmak kosulu ile kira iliskisini bildirim
yolu ile sona erdirebilir.

6098 SAYILI TURK BORCLAR KANUNU 347. MADDE KAPSAMINDA 10 YILI GECEN BELIRLI SURELI KIRA
SOZLESMELERININ KIRAYA VEREN TARAFINDAN BILDIRIM YOLU ILE SONRA ERDIRILMESI VE KIRACININ TAHLIYESI
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ten-year extension period, provided that the lessor
gives notice at least three months before the end of
each extension year following this period. The way
in which this notification will be made is regulated
within the scope of 348" Article of the law, and the
validity of the notice of termination in residential
and roofed workplace rentals in accordance with the
aforementioned provision depends on its written
form. From this point of view, it is concluded that
the notification in accordance with Article 347 of the
TCO is accepted as a notice of termination by the
legislator.

“However, whether this notice is a genuine notice of
termination is debatable. In the doctrine, termination
is defined as & right that creates a disruptive
innovation that effectively ends a continuous debt
relationship. According to some authors, TCO 347"
Article T paragraph, the right to notify the tenant
is a right that creates a disruptive innovation, but
this right terminates the fixed-term rental contract
at the end of a certain period, not when it is used.
On the other hand, according to some authors, the
notice of termination requlated in the TCO 347"
Article T paragraph cannot be technically accepted
as a termination since it does not have any effect
or result on its own; a notice of termination made
pursuant to TCO 347" Article 1 paragraph can only
be qualified as the exercise of a right similar to a right

that creates innovation.” *

IV- TEN-YEAR EXTENSION PERIOD

According to the 347" Article of the Law, 1¢
paragraph, 3 sentence, the lessor; at the end of
the ten-year extension period, it may terminate the
contract without giving any reason, provided that it
gives at least three months notice before the end of
each extension year following this period. However,
the issue that should be understood from the 10-
year extension period expressed here and/or how
this period will be calculated is a matter of debate in
the doctrine. However, it is clear from the wording
of the law which date will be taken as a basis; As
stated by Inceodly;

“The important thing is that the extension period
is ten years, not the lease. In other words, the ten-
year period will start to run only after the expiry of
the period stipulated in the lease agreement. Thus,
the legislator should take into account the first
termination period = contract period + ten-year
extension period + one-year extension period”. ®

Since the opinion of the Supreme Court? is in this
direction, “According to the provision of Article
347/1 of the Turkish Code of Obligations No. 6098,
the lessor cannot terminate the contract based on
the expiry of the contract period for residential and
roofed workplace rentals. However, at the end of the
ten-year extension period, the lessor may terminate
the contract without giving any reason, provided
that it gives at least three months' notice at the end
of each extension year following this period.”

According to this formula prepared in line with
the letter of the law; If the duration of the lease
agreement is determined as one year, if the lease
agreement is determined by the lessor as five
years at the end of the 12" (1+10+1) year, the lease
agreement may be terminated by the lessor at the
end of the 16" year, provided that a notification is
made at least three months in advance. To explain
by giving an example;

Assuming that there is a lease agreement signed
between the lessor and the lessee on 01.01.2022
for a certain period of one vear, if the tenant does
not give notice of termination at least 15 days
before 01.01.2023, the contract is deemed to be
extended for one year under the same conditions.
Accordingly, the contract is deemed to be extended
until 01.01.2024, which is considered as the first
extension year. Assuming that this lease is extended
for ten years, the date 01.01.2033 will be the end
of the tenth lease extension year. In this case, the
lessor may terminate the tenancy relationship by
notification, provided that at the end of the tenth
extension year, that is, on 01.01.2034, at least three
months in advance.

TERMINATION OF LEASING AGREEMENTS WITH A PERIOD OVER 10 YEARS UNDER ARTICLE 347 OF THE TURKISH LAW OF
OBLIGATIONS NO 6098, BY NOTIFICATION BY THE LEASOR AND THE EVENT OF THE TENANT
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V- TARAFLAR ARASINDAKI KIRA
SOZLESMESININ YENILENMIS
OLMASI HALINDE ON YILLIK
SURENIN BASLANGIC TARIHINE DAIR
TESPITLER

Yargitay' tarafindan her ne kadar taraflar arasindaki
kira sozlesmesinin yenilenmis olmasi halinde on
yillik uzama suresinin son akdedilen kira s6zlesmesi
uyarinca belirlenecedi yoninde bir kanaat olusmus
ve bu kanaat dogrultusunda kararlar veriliyor olsa da
bu gorusun kiraya verenin mulkiyet hakkini 6lgUsiz
sekilde kisitladigi kanaatindeyim. Anayasanin 35.
Maddesi herkesin mulkiyet hakkina sahip oldugunu
ve bu hakkin ancak kamu yarar amaciyla kanunla
sinirlanabilir. Bununla birlikte mulkiyet hakkinigaranti
altina alan Avrupa insan Haklari Sozlesmesi1No’lu Ek
Protokollin 1. maddesi soyle demektedir: Her gergek
ve tlzel kisinin mal ve mulk dokunulmazlidina sayqi
gosterilmesini isteme hakki vardir. Bir kimse, ancak
kamu yarari sebebiyle ve yasada 6ngorilen kosullara
ve uluslararast hukukun genelilkelerine uygun olarak
mal ve mulkinden yoksun birakilabilir.

6098 sayili kanun ile 6570 sayill kanundan farkli olarak
eklenen bu hukumde kanun koyucunun iradesi;
gerekcede” de belirtildigi Uzere kira soézlesmesi
sebebiyle, kiraya verenin, aradan uzun yillar gegse
bile, kiralananin dolaysiz zilyedi olamamasinin
toplumda yarattigi huzursuzlugun éntne gecmektir.
Hali hazirdailk kira sozlesmesinin akdedildigi tarihten
itibaren kesintisiz sekilde kiralanani elinde tutan ve
ondan faydalanankiracinin kirailiskisidevam ederken
kiracive/veya kiraya verenin talebi ile akdedilen yeni
kira sozlesmesi ile uzama yillarinin da yenilemesi her
ne kadar kira iliskisi icerisinde gu¢li olan taraf olarak
addedilmis olsa da kiraya verenin Anayasa ve AIHS
tarafindan taninan mulkiyet hakkina zarar verecek
ve kanun koyucunun iradesinin aksine kiralananin
dolaysiz zilyedi olamamasinin kiraya veren nezdinde
yarattigi  huzursuzlugu  engellemeyecektir.  Bu
nedenle kanun koyucunun iradesinin aksine kiraci
nezdinde neredeyse “sonsuz” bir zilyetlik ve buna
baglolarak faydasilsilesiolusturankira sozlesmesinin
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yenilenmesi halinde kira iliskisinin basinda akdedilen
sozlesmeleri ve bu sozlesmelerin neticelerini kadik
kabul eden gérise katilmak mumkan degildir.

VI- SONUC VE DEGERLENDIRME

6098 sayili TBK 347 Madde 1. Fikra 3. CUmlesi
kapsaminda yapilan inceleme ve degerlendirme
neticesinde; kiraya verenin ancak kira sozlesmesinin
yapildidi tarih itibari ile on yillik stire gegmesi halinde
bildirim yolu ile sozlesmeyi feshedebilecedi, “on
yillik” stire hesaplamasinin ise sozlesme siresi + on
yillik uzama suresi + bir yil uzama stresi formula ile
yapilabilecedi neticesine varilmakla birlikte bu on
yillik strenin, kira sozlesmesi yenilenmis olsa dahi ilk
kira sozlesmesi tarihi nazara alinarak hesaplanmasi
gerektidi zira kanun koyucunun bu streyi belirlerken
iradesinin madde gerekgesinde de belirtildigi Uzere
kiraya verenin bir noktada mulkiyet hakkini korumak
oldugu bu baglamda her haltkarda toplam on yillik
uzman sdresinin sonunda U¢ ay evvel kiraya veren
tarafindan yapilacak yazili bildirim ile kira sozlesmesi
sona erdirilerek kiralanandan tahliyesini talep
hakkina sahip oldugu gorus ve kanaatine varilmistir.

YARGITAY 3. Hukuk Dairesi Esas: 2017 / 4136 Karar: 2017 / 10537 Karar Tarihi
20.06.2017

inona Universitesi Hukuk Fakaltesi Dergisi InUHFD Cilt:8 Sayi:2 Y1l 2017 - Yrd. Dog
Dr. Tuba BIRINCI UZUN

INCEOCLU, Kira Hukuku, s.331

YARGITAY 3. Hukuk Dairesi Esas: 2017 / 1527 Karar: 2017 / 1292 Karar Tarihi
14.02.2017

6098 SAYILI TURK BORCLAR KANUNU 347. MADDE KAPSAMINDA 10 YILI GECEN BELIRLI SURELI KIRA
SOZLESMELERININ KIRAYA VEREN TARAFINDAN BILDIRIM YOLU ILE SONRA ERDIRILMESI VE KIRACININ TAHLIYESI

ENG

V- COMMENTS REGARDING THE
STARTING DATE OF THE TEN-YEAR
PERIOD IF THE LEASING AGREEMENT
BETWEEN THE PARTIES IS RENEWED

Although the Supreme Court® has been of the
opinion that if the lease agreement between the
parties is renewed, the ten-year extension period
will be determined in accordance with the last
signed lease agreement and decisions are made in
line with this opinion, but I am of the opinion that
this opinion restricts the property right of the lessor
in an excessive way. Article 35 of the Constitution
states that everyone has the right to property and
this right can only be limited by law for the public
interest. However, 1 Article of the Additional
Protocol No. 1 to the European Convention on
Human Rights, which gquarantees the right to
property, states: every natural and legal person has
the right to demand respect for the inviolability of
their property. A person may be deprived of his
possessions only for reasons of public interest and in
accordance with the conditions laid down in the law
and the general principles of international law.

The will of the legislator in this provision, which was
added with the law numbered 6098, different from
thelawnumbered 6570 as stated inthe justification,
itisto prevent the unrest in the society caused by the
fact that the lessor cannot be the direct possessor of
the leased property, even after many years, due to
the lease agreement. Although the lease agreement
of the lessee, who has been holding and benefiting
from the leased property uninterruptedly since the
conclusion of the first lease agreement, continues,
the renewal of the new lease agreement and the
extension years concluded with the request of the
lessee and/or lessor, although it is considered as the
strongest party in the tenancy relationship, it will
harm the lessor's property right recognized by the
Constitution and the ECHR, and it will not prevent
the uneasiness caused by the lessor that the leased
property cannot be a direct possession, contrary to
the will of the legislator. Therefore, contrary to the
will of the legislator, it is not possible to agree with

the view that accepts the contracts concluded at the
beginning of the rental relationship and the results
of these contracts as obsolete, in case of renewal
of the lease agreement, which creates an almost
"endless" possession and, accordingly, a series of
benefits for the tenant.

VI- CONCLUSION AND EVALUATION

As a result of the examination and evaluation made
within the scope of the 347" Article 1 Paragraph
39 sentence of the TCO numbered 6098; it is
concluded that the lessor can terminate the
contract by notification only if the ten-year period
has elapsed as of the date of the lease agreement,
and the "ten-year" period can be calculated using
the contract period + ten-year extension period
+ one-year extension period formula. Even if the
lease agreement is renewed, it should be calculated
by taking into account the date of the first lease
agreement, since while determining this period, the
will of the legislatoris to protect the property right of
the lessor at one point, as stated in the justification
of the article, in any case, in this context, at the end
of a total of ten-year expert period, it will be made
by the lessor three months ago. It has been reached
the opinion and opinion that it has the right to
demand the evacuation of the lessee by terminating
the lease agreement with a written notification.
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I. GIRIS

6102 sayili  Turk Ticaret Kanunu'nda (“TTK")
“Organlarin Eksikligi” anonim sirketin mahkemece
karar verilebilecek 6zel fesih hallerinden birisi olarak
kabul edilmis olup, TTK m. 530’da duzenlenmistir.
Buna gore; uzun bir stre boyunca sirketin kanunen
gerekli organlarindan birisinin mevcut olmamasi
veya genel kurulun toplanamamasi s6z konusu
ise pay sahipleri, sirket alacaklilari veya Gumrik ve
Ticaret Bakanligi tarafindan sirketin feshidava yoluile
talep edebilecektir. Bu talep Uzerine, dncelikli olarak
sirketin yonetim kurulu da dinlenmek suretiyle,
mahkemece sirketin durumunun kanuna uygun
hale getirilmesi igin sure belirlenecek, ancak bu sire
icerisinde de sirketin durumu kanuna uygun hale
getirilemez ise sirketin feshine karar verilebilecektir.

Uygulamada, sirket yonetim kurulunun toplu istifas
veya halihazirda tek kisiden olusan sirket yonetim
kurulunun istifasive 6zellikle Glkemizde sikga gorilen
aile sirketi seklindeki yapilarda yonetim kurulu
baskani olan ailenin buyik ferdinin vefati sonrasi pay
sahipleri arasinda yasanan anlasmazliklar ile sirket
organlarinin mevcut olmasina karsin islemeyecek
hale gelmesi gibi durumlarda TTK m. 530 uyarinca
sirketin organsiz kalmasi nedeniyle feshi davalarinin
acildigi gorilmektedir.

Soz konusu dava hakkinin kullanimisirasinda, asagida
daha detayli bicimde aciklayacadimiz Gzere, kanunda
ongorilen sartlarin saglanmasi gerekmekte olup,
ozellikle sirket ortaklari bakimindan ele alacak
olursak; sirketin feshini talep eden ortak tarafindan
davanin usuline uygun ve vasal dayanaklari
saglam bicimde agilmis olmasi, sirketin devamini
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saglama niyetinde olan ortaklar bakimindan ise
dava surecinde mahkemece alinacak tedbirler
kapsaminda sirketin icerisinde bulundugu durumun
duzeltilmesi dnem arz etmektedir.

Il. ANONIM SIRKETIN ORGANSIZLIK
SEBEBIYLE FESHINE ILISKIN
DUZENLEMENIN AMACI VE OZEL
HUKUM NITELIGI

Bilindigi Uzere, tUzel kisiler faaliyetlerini organlari
araciligi ile surdurmektedir. O halde, organlarindan
yoksun haldeki bir anonim sirketin, hukuken ve fiilen
varligini strdtrmesi mumkian olmayacadi agiktir. Bu
kapsamda, TTK m. 530 hikmu ile organlari mevcut
olmayan veya islemeyecek halde olan bir anonim
sirketin, hukuk sistemi icerisinde var olmaya devam
etmesinin getirecedi olasi hukuki, ticari ve mali
sorunlar g6z 6nunde bulundurularak, organsiz kalan
anonim sirketin oncelikli olarak alinacak tedbirler
ile kanuna uygun halde islahinin saglanmasi, bunun
mumkun olmadidi hallerde de sirketin feshedilmesi
amaclanmistir. Yani, kanun koyucunun iradesi,
durumu duzeltilemeyen organsiz haldeki anonim
sirketin hukuki varliginin sona ermesi, baska bir
deyisle hukuk sistemin disarisina  cikartilmasi
yoninde olmustur.

Siphesiz, TTK m. 530’da 6ngorilen bu ozel fesih
hali ile ekonomik kamu dizeni de gozetilmistir. Zira,
TTK m. 531 uyarinca yalnizca azinlik pay sahiplerinin
hakli sebeplerle anonim sirketin feshini talep
edebilmesi mumkdn kilinmis olmasina karsin, TTK
m. 530 uyarinca; pay orani 6nemli olmaksizin tim
pay sahiplerine, sirketin alacaklilarina ve devlete
organsizlik nedeniyle anonim sirketin feshini talep
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TERMINATION OF JOINT STOCK
COMPANIES DUE TO ABSENCE OF
BODIES WITHIN THE SCOPE OF

ART. 530 TURKISH COMMERCIAL CODE

[. INTRODUCTION

In the Turkish Commercial Code No. 6102 (“TCC”),
"Absence of Bodyin Corporations”hasbeenaccepted
as one of the special termination cases of the joint
stock company that can be decided by the court,
and it is requlated in article 530 of the TCC. Whereas;
if one of the legally required bodies of the company
is not available or the general assembly cannot be
held for a long period of time, the shareholders, the
company's creditors or the Ministry of Customs and
Trade may request the dissolution of the company
through litigation. Hereon this request, the
company's board of directors will be heard first, and
a term will be determined by the court to bring the
company's situation into compliance with the law.

In practice, the collective resignation of the
company's board of directors or resignation of
the company's board of directors, which currently
consists of one person and especially in cases such
as the disagreements between the shareholders
after the death of the eldest member of the family,
who is the chairman of the board of directors in
family companies, which are frequently seen in our
country, and in cases where the company bodies
become inoperable despite their existence. In
accordance with article 530 of the TCC, it is seen that
lawsuits for the termination of the company due to
absence of body in corporations have been filed.

Aforementioned during the exercise of the right of
action, As we will explain in more detail below, It is
necessary to meet the conditions stipulated in the
law, especially in terms of company partners; the
case has been duly filed by the partner requesting

the dissolution of the company and the legal
grounds are sound, in terms of the partners who
intend to ensure the continuation of the company, it
isimportant to correct the situation of the company
within the scope of the measures to be taken by the
court during the litigation process.

Il. PURPOSE AND NATURE OF SPECIAL
PROVISIONS REGARDING THE
TERMINATION OF THE JOINT STOCK
COMPANY DUE TO ABSENCE OF
BODY IN CORPORATIONS

As it is known, legal entities continue their activities
through their bodies. In that case, it is clear that
a joint stock company that is absence of body
will not be able to continue its existence legally
and de facto. Within this scope, according to the
provision of article 530 of the TCC, a joint stock
company whose bodies do not exist or is in a state
of non-operation, considering the possible legal,
commercial and financial problems that its existence
in the legal system will bring, it is aimed to ensure
the rehabilitation of the joint stock company, which
is left without bodies, in accordance with the law
with the measures to be taken as a priority, and
to dissolve the company in cases where this is not
possible. In other words, the will of the legislator
was to end the legal existence of the joint stock
company, whose situation could not be corrected,
in other words, to take it out of the legal system.

Undoubtedly, the economic public order was also
observed with this special annulment stipulated in
article 530 of the TCC. Inasmuch as, although it is
possible for only minority shareholders to demand




etmek Uzere dava hakki taninmistir. Yeri gelmisken,
iki duzenleme arasinda dedinilmesi gereken bir
diger fark; TTK m. 530 uyarinca organsizlik sebebiyle
sirketin feshine iliskin htkmun, TTK m. 531 uyarinca
hakli sebeplerle sirketin feshine iliskin  hikme
gore ozel hikum niteliginde olmasidirl TTK m.
531 kapsaminda sirketin feshi icin hakli nedenler
sayilmamis ise de sirketin zorunlu organlarinin
bulunmadigi veya islemedidi haller de hakli sebep
ile fesih haliymis gibi gorulebilecek olsa da bu
durumlarda, 6zel hukim niteliginde olan TTK m.
530’un uygulama alani bulacadi kabul edilmektedir.?

I. ANONIM SIRKETIN ORGANSIZLIK
SEBEBIYLE FESHI DAVASINA ILISKIN
SARTLAR

a) Davaci Sifati

Yukarida da belirtmis oldugumuz Uzere, TTK'da
anonim sirketin organsiz kalmasi nedeniyle feshinin;
paysahipleri, sirket alacaklilariveya Gumrikve Ticaret
Bakanligi tarafindan talep edilebilecedi 6ngorulmus
olup, dolayisiyla buna iliskin dava bakimindan sayilan
kisilerin her birinin ayri ayri davaci sifatina sahip
oldugu kuskusuzdur. Ancak, onemle belirtmek
gerekir ki davaci tarafin sirketin pay sahiplidgi veyahut
alacakli olmasi halinin pek tabi davanin acildigi sirada
mevcut olmasinin yaninda, dava stresince de devam
ediyor olmasi aranmaktadir. Ayrica, kanunda sayilan
kisiler bakimindan HMK m. 57 bakimindan aralarinda
ihtiyari dava arkadashginin mevcut oldudu ve ayni
davayi birlikte agabilecekleri kabul edilmektedir

b) Gérevli ve Yetkili Mahkeme

TTK m. 530 hukmu igeridinde de belirtildigi Gzere,
sirketin yerlesim yeri asliye ticaret mahkemeleri,
anonim sirketin organsiz kalmasi nedeniyle feshi

davasi bakimindan gorevli ve yetkili mahkemedir.

¢) Organsizlik Halinin Uzun Siireden Beri Devam
Ediyor Olmasi

Kanunkoyucu tarafindan, TTK m. 530 kapsaminda
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agilacak davanin  organsizlik halinin - uzun  bir
stredir devam ediyor olmasi halinde agilabilecedi
ongorulerek, organsizlik halinin devamlilidina iliskin
onceki kanunda olmayan bir sart getirilmistir. Bu
sartin sadlanmis olup olmadidi, yani organsizlik
halinin uzun bir stredir devam edip etmedigi
bakimindan somut olay cergevesinde degerlendirme
vapilarak hakimin takdir yetkisiile belirlenebilecektir.
Nitekim, kanun metninin gerekcesinde de kotlye
kullanmalarin  6ntine gegmek ve somut olayin
sartlarina gore serbest hareket edebilme imkani
sadlanmasl icin devamliliga iliskin dederlendirmenin
hakimin takdir yetkisine birakildigi belirtilmistir.

d) Sirketin Kanunen Gerekli Olan Organlarindan
Birisinin Mevcut Olmamasi veya Genel Kurulun
Toplanamamasi

Oncelikle, kanun hukminde vyer alan “Sirketin
Kanunen Gerekli Olan Organlar’” tanimlamasindan
ne anlasiimasi gerektigini bakacak olursak; gerekli
organlarkavramiyla,anonimsirketlerin TTKuyarinca
zorunlu organlari olan yonetim kurulu ve genel
kurulun kastedilmis oldudunu goérmekteyiz. Bir
baska deyisle, TTK. m. 530/1hukmu, sadece anonim
sirketin - zorunlu organlarinin  eksikligine fesih
sonucuna baglanmistir. Bilindigi Uzere, denetgi Yeni
TTK’da Eski TTK’ya gore finansal konular ile sinirli
bicimde konumlandirilmis oldudundan, yeni TTK
kapsaminda organ olarak kabul edilmemektedir.’
Bu kapsamda, anonim sirketin kurumsal yapisinin
bir parcasi olarak konumlandirilmayip hizmet ifa
eden bir birim niteliginde olan denetginin, zorunlu
organ olarak nitelendirilemeyecektir ve yoklugu
halinde de buna dayanarak TTK m. 530 uyarinca
sirketin feshi talep edilemeyecektir. Ayrica, TTK.
m. 366/f.2 kapsaminda yonetim kuruluna badli
olarak ¢alismasi ve yonetim kuruluna bilgi vermesi
zorunlu olacak bicimde cesitli gorevlerin yerine
getirilmesi amaciyla yonetim kurulunca kurulabilen
komiteler, komisyonlar ve kurullar gibi ihtiyari
organlarin da zorunlu organlar ile karistirilmamasi
gerekmektedir® SUphesiz, bu organlarin yokluklari
halinde de TTK m. 530 uyarinca sirketin feshi talep
edilemeyecektir,
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the termination of the joint stock company for
justified reasons pursuant to article 531 of the TCC, in
accordance with article 530 of the TCC; Regardless
of the share rate, all shareholders, creditors of the
company and the state are given the right to sue to
demand the dissolution of the joint stock company
due to absence of body. Speaking of which, another
difference that should be mentioned between
the two requlations; the provision regarding the
dissolution of the company due to the absence
of an organ pursuant to Article 530 of the TCC is a
special provision in accordance with the provision
regarding the termination of the company for just
cause pursuant to Article 531 of the TCCI. Even if
justified reasons are not counted for the dissolution
of the company within the scope of article 531 of
the TCC, the cases where the company does not
have mandatory bodies or not functioning can be
seen as a justified termination, but in these cases,
it is accepted that article 530 of the TCC, which is a
special provision, will find application.?

I. CONDITIONS REGARDING THE
ACTION FOR TERMINATION OF THE
JOINT STOCK COMPANY DUE TO
ABSENCE OF BODY

a) Claimant Title

Aswe have mentioned above, the termination of the
joint stock company due to the absence of bodies
in the TCG; it is foreseen that it can be requested by
the shareholders, company creditors or the Ministry
of Customs and Trade, therefore it is undoubted that
each of the persons counted in terms of the lawsuit
regarding this has the title of claimant separately.
However, it should be emphasized that the claimant
party is a shareholder or a creditor of the company,
of course, besides being present at the time of
the lawsuit, it is required to continue throughout
the lawsuit. In addition, in terms of persons listed
in the law, it is accepted that there is discretionary
litigation between them in terms of article 57 of the
Code of Civil Procedure and that they can file the
same lawsuit together?

b) Competent and authorized court

Asstatedinthearticle 530 of the TCC, the commercial
courts of the settlement of the company are the
competent and authorized court for the case of the
dissolution of the joint stock company due to its
absence of bodies.

¢) Continuing the state of absence of body for a
long time

It is foreseen that the lawsuit to be filed by the
legislator within the scope of article 530 of the TCC
Code can be filed if the state of absence of body
has been going on for a long time, and a condition
that was not present in the previous law regarding
the continuity of the state of absence of body has
been introduced. Whether this condition has been
met, that is, whether the state of absence of body
has continued for a long time, can be determined by
the discretion of the judge by making an evaluation
within the framework of the concrete case. As a
matter of fact, in the justification of the text of the
law, it is stated that the evaluation of continuity is
left to the discretion of the judge in order to prevent
abuses and to provide the opportunity to act freely
according to the conditions of the concrete case.

d) Absence of One of the Legally Required
Bodies of the Company or Failure to Convene the
General Assembly

First of all, if we look at what should be understood
from the definition of "Bodies of the Company
Required by Law" in the law; We see that the concept
of necessary bodies refers to the board of directors
and general assembly, which are the mandatory
bodies of joint stock companies in accordance
with the TCC. In other words, the provision of 530/1
of the TCC has been abolished only for the lack of
mandatory bodies of the joint stock company. As
it is known, since the auditor is limited to financial
matters in the New TCC according to the Previous
TCC, it is not considered as an organ within the
scope of the Current TCC* In this context, the
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Anonim  Sirketin  zorunlu organlarindan yoksun
kalmasi  halinin  nasil  ortaya ¢ikabilecegine
gelecek olursak, oncelikle belirtmek gerekir ki
bir sirketin zorunlu organlarin mevcut olmamasi
hali esasinda sadece yonetim kurulu bakimindan
mumkun olabilecektir. Zira, genel kurul sirketin pay
sahiplerinden olusmakta olup, bir sirketin genel
kurulundan yoksun olmasi demek, pay sahibinin
bulunmamasi anlamina gelecektir ki boylesi bir
sey mumkun dedildir” Yani, bir anonim sirketin
zorunlu organi genel kuruldan yoksun olmasi gibi
bir halden de so6z edilemeyecektir. Ancak, genel
kurulun toplanamamasi ve bu sekilde islevsiz hale
gelmesi mimkin olabilecektir. Iste bu nedenledir ki
TTK m. 530°da sirketin kanunen gerekli organlarinin
mevcut olmamasi haline ek olarak, genel kurulun
toplanamamasi hali de mahkemece sirketin feshine
karar verilebilecek bir hal olarak gosterilmistir. Bu
kapsamda, TTK m. 530’da 6ngorilen davaya zemin
olusturan halleri ele alirken, dnce sirketin yonetim
kurulu bakimindan organsiz hale gelmesi halini, daha
sonra da genel kurulun toplanamamasi durumlarina
degdinmek gerekecektir:

Birden fazla Uyeden olusan yonetim kurullar
bakimindan; olum veya istifa gibi cesitli sebeplerle
yonetim  kurulu  Gyeliklerinin - agilmis  olmasina
ragmen kanunda 6ngorilen sekline uygun bicimde
soz konusu agikta kalan Uyeliklerin doldurulmasi
yoluna gidilmemesi, yonetim kurulu Gyeligine
secilenlerin devamli olarak yurt disinda oturmaya
baslamasi, sirket ile hicbir iliskisinin kalmamasi
veya sadlik durumunun Oyelige devam etmeye
elvermemesi gibi nedenlerle gérevinin gereginin
yerine getirilememesi, birden fazla Gyeden olusan
yonetim  kurullarinda  acilan  yonetim  kurulu
ayeliklerine cesitli nedenler ile atama yapilmamasi
veya kasten atamalarin yapilmamasi ile organin
olusmasina engel olunmasi gibi hallerde, tek kisiden
olusan yonetim kurullari bakimindan ise; yukarida
anilan sebeplere benzer herhangi bir sebep ile bosa
¢ikan yonetim kurulu Uyesi yerine genel kurulca
secimle yeni Uye atamasi yapilamamasi halindes,
sirketin organsiz  kaldigindan  bahsedebilecek
olup, bu durumda yukarida aciklandigi Uzere, dava
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hakkina sahip olanlar tarafindan TTK m. 530 uyarinca
organsizlik sebebiyle sirketin feshine karar verilmesi
mahkemeden talep edilebilecektir.

Nitekim, TTK m. 530°un gerekgesinde de; “yénetim
kurulunun stresi sona ermis olmasina ragmen,
yeni bir yénetim kurulunun secgil(e)memis olmasi
veya yonetim kurulu  dyelerinin istifalari ile
kurulun bosaldigi ve yerlerini doldurma imkaninin
bulunmadigi haller” yénetim organinin mevcut
olmadigi hallere 6rnek gosterilmistir.

TTK m. 530 hikmunde mahkemede sirketin feshinin
talep edilebilecedi bir diger hal olarak gosterilen
genel kurulun toplanamamasina gelecek olursak;
¢adri merasimine uygun bigimde toplantiya davet
edilen genel kurulun toplanmamasi sonucunda
toplantiyetersayilarisaglanamayacak olup, bu durum
genel kurulun toplanamamasina yol acacaktir.

Bunun sonucunda, istisnasiz  sekilde toplanti
yaparak karar alma zorunluludu bulunan anonim
sirket genel kurulu islevsiz hale gelecektir? Bunun
yani sira, genel kurulun toplanabilmesine ve
ortaya bir karar ¢ikartabilmesine ragmen, olumlu
karar ¢ikartamamasi durumunda da TTK m. 530
uyarinca organsizlik nedeniyle sirketin feshinin
talep edilebilecedi kabul edilmektedir. Bu duruma
ornek olarak, sirketin strekli olarak olumsuz oylar
nedeniyle sistematik bicimde ret karari alinmasi
gosterilebilecektir'®

e) Davanin Acilmasini Takiben Mahkemece
Yoénetim Kurulu Dinlenilmek Suretiyle Siire
Verilmesi

TTK m.530 kapsaminda acilan davada sirketin
feshine karar verilebilmesi icin mevcut ise sirket
yonetim kurulundan da gorts alinmak suretiyle,
sirketin kanuna uygun hale getirilmesi, bir baska
deyisle organsizlik halinin giderilmesi icin makul bir
stre tayin edilecektir. Bu makul stre de kanunda
acikca belirtilmemis olup, somut olayin sartlarina
gore hakimin takdir yetkisine birakilmistir. Bu stre
zarfinda, TTK m. 530/11 uyarinca mahkemece gerekili
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auditor, which is not positioned as a part of the
corporate structure of the joint stock company
and is a unit that performs services, cannot be
qualified as a mandatory body and in the absence
of the company, the termination of the company
cannot be demanded in accordance with article
530 of the TCC *° In addition, optional bodies such as
committees, commissions and boards that can be
established by the board of directors for the purpose
of performing various duties, which are required to
work under the board of directors and inform the
board of directors within the scope of article 366/p.2
ofthe TCC, should not be confused with compulsory
bodies.® Undoubtedly, in the absence of these
bodies, the termination of the company cannot be
demanded pursuant to article 530 of the TCC.

As for how the joint stock company is deprived
of its mandatory bodies, first of all, it should be
noted that in the absence of mandatory bodies of
a company, it will only be possible for the board of
directors. Because the general assembly consists of
the shareholders of the company, and the absence
of a general assembly of a company will mean that
there is no shareholder, which is not possible7 In
other words, it will not be possible to talk about the
absence of the compulsory body of a joint stock
company from the general assembly. However, it
may be possible for the general assembly not to
convene and thus become dysfunctional. Therefore,
in Article 530 of the TCC, in addition to the absence
of the legally required bodies of the company, the
failure to convene the general assembly is shown as
a situation in which the court may decide to dissolve
the company. In this context, while discussing
the situations that constitute the basis for the
lawsuit stipulated in article 530 of the TCC, it will be
necessary to first touch upon the situation in which
the company has become disorganized in terms of
the board of directors, and then the cases where the
general assembly cannot be convened:

In terms of boards of directors consisting of
more than one member; despite the fact that the
memberships of the board of directors have been

opened due to various reasons such as death or
resignation, failure to fill in the vacant memberships
in accordance with the form envisaged in the law,
failure to fulfill their duties due to reasons such as
those elected to the board of directors permanently
reside abroad, have no relationship with the
company, or their health status does not allow them
to continue as members, in cases such as non-
appointment for various reasons or intentional non-
appointment, preventing the formation of the body,
for boards of directors consisting of more than one
member; in the event that a new member cannot be
appointed by the general assembly, instead of the
vacant member of the board of directors due to any
reason similar to the reasons mentioned aboves, will
be able to talk about the company being without
bodies, in this case, as explained above, those who
have the right to sue may request from the court
to dissolve the company due to absence of bodies
pursuant to article 530 of the TTC.

As a matter of fact, in the justification of Article 530 of
the TCC; “The cases where a new board of directors
has not (or) been elected although the term of
the board of directors has expired or the board is
vacant due to the resignation of the members of the
board of directors and it is not possible to fill their
places”is given as an example of the cases where the
management body does not exist.

As for the failure to convene the general assembly,
which is shown as another case in which the
dissolution of the company can be requested in the
court, in the provision of article 530 of the TCC; As a
result of not convening the general assembly, which
was invited to the meeting in accordance with the
invitation ceremony, the meeting quorum will not
be met, and this will result in the general assembly
not being able to convene.

As a result, the general assembly of the joint
stock company, which is obliged to take decisions
by meeting without exception, will become
dysfunctional? In addition, it is accepted that the
dissolution of the company may be demanded
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onlemler alinabilecek olup, sirketin kanuna uygun
hale gelmesinin saglanmasi icin yonetim kayyumu
atanmasi gindeme gelebilecektir.

IIl. GEREKLI ONLEMLERIN ALINMAS|
VE ANONIM SIRKETE YONETIM
KAYYUMU ATANMASI| TALEBI

TTK m. 530/Il uyarinca dava sirasinda taraflardan
birinin istemi Gizerine mahkemece gerekli 6nlemlerin
alinabilecedi 6ngoralmus olup, bu kapsamda sirkete
yonetim kayyumu atanmasi gindeme gelebilecektir.
Hukukumuzda, yonetim  kayyumu  atanmasini
gerektiren haller, Tark Medeni Kanunu'nun (“TMK”)
427 maddesinde duzenlenmis olup, bir tuzel kisi
gerekli organlardan yoksun kalmis ve yonetimi baska
yoldan sadlanamamis olmasi hali de bunlar arasinda
sayilmistir. Anonim sirketlerde, yonetim kayyumu
atanmasini iliskin baskaca bir dizenleme TTK ve
ilgili mevzuat kapsaminda yer almamakla birlikte,
anilan TTK m. 530/Il hukmu geredi mahkemenin
gerekli tedbirleri yargilama sirasinda alabilecedi de
g6z 6niunde bulundurularak, yalnizca TTK m. 530
kapsaminda fesih davalarina 6zel bir durum olarak,
mahkemeden dava konusu organsiz kalmis sirkete,
yargilamanin devami sirasinda, yonetim kayyumu
atanmasi talep edilebilecektir. Nitekim, uygulamada
da TTK m.530 kapsaminda acilan davalarda sirkete
yonetim  kayyumu atanmasi  sirketin  feshi ile
beraber talep edilmektedir. Burada dikkat edilmesi
gereken husus; uygulamada zaman zaman hatali
bicimde vyapildigi gibi sirketin hakli sebeple feshi
davasi veya baskaca davalarda yonetim kayyumu
atanmasi talep edilemeyecedinin bilinmesi, sirkete
yonetim kayyumu atanmasinin yalnizca organsizlik
sebebiyle sirketin feshi davalari 6zelinde mumkun
olabilecegidir.
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due to absence of body pursuant to article 530 of
the TCC, in case the general assembly can convene
and issue a resolution, but cannot take a positive
decision. An example of this situation would be
the systematic rejection of the company due to
continuous negative votes.””

e) Following the Filing of the Case the Court to
be given time by hearing the Board of Directors

In the lawsuit filed within the scope of article 530
of the TCC, a reasonable period will be determined
for the dissolution of the company to be decided
upon, by obtaining the opinion of the company's
board of directors, if any, to bring the company
into compliance with the law, in other words, to
eliminate the absence of bodies. This reasonable
period is also not clearly specified in the law and is
left to the discretion of the judge according to the
circumstances of the concrete case. During this
period, necessary measures may be taken by the
court pursuant to article 530/l of the TCC, and the
appointment of a management trustee may be on
the agenda in order to ensure that the company
complies with the law.

. REQUEST TO TAKE THE
NECESSARY MEASURES AND
APPOINTMENT OF A MANAGEMENT
TRUSTEE TO THE JOINT STOCK
COMPANY

Pursuant to article 530/l of the TCC, it is foreseen
that necessary measures can be taken by the court
upon the request of one of the parties during
the lawsuit, and in this context, the appointment
of @ management trustee to the company may
be on the agenda. In our law, the situations that
require the appointment of a management trustee
are requlated in Article 427 of the Turkish Civil
Code (“TCC”), and the situation where a legal
person is deprived of the necessary bodies and
its management could not be achieved in any
other way is counted among them. Although

another reqgulation regarding the appointment of
a management trustee in joint stock companies
is not within the scope of the Turkish commercial
code and relevant legislation, Considering that the
court may take the necessary measures during
the trial pursuant to the provision of article 530/II
of the aforementioned Turkish commercial code,
only as a special case for termination cases within
the scope of article 530 of the Turkish commercial
code, during the continuation of the proceedings,
it may be requested from the court to appoint a
management trustee to the company that is the
subject of the lawsuit. As a matter of fact, in practice,
the appointment of a management trustee to the
company is requested together with the dissolution
of the company in cases filed under the Turkish
commercial code Article 530. The point to be noted
here is; knowing that it is not possible to demand
the appointment of a management trustee in the
case of termination of the company with just cause
or in other cases, as it is done incorrectly from
time to time in practice, it is possible to assign a
management trustee to the company only in cases
of termination of the company due to absence of
bodies.
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I. GIRIS

Mevcut yasal duzenlemeler ile acikca aksi belirlenen
haller disinda, taraflardan birinin iflasinin acilmasi
hali  sozlesmenin  sonra ermesine sebebiyet
vermemektedir.  Bu halde, iflasi agilmayan taraf,
sozlesmenin yerine getirilmesini talep edebilecek
olup bu talep hakki bir iflas alacagi teskil etmektedir.

Hal boyle iken, mevcut yasal dizenlemeler ile agikga
belirlenen, iflasin acilmasi ile sona eren sdzlesmeler
mevcut olup bunlar: Badislama Sozlesmesi, Hasilat
Kira Sozlesmesi, Finansal Kiralama Sozlesmesi,
Vekalet Sozlesmesi, Komisyon Sozlesmesi, Acentelik
Sozlesmesi, Hayat Kaydiyla irat Sozlesmesi, Olinceye
Kadar Bakma Soézlesmesi, Faktoring Sozlesmesi.
Buna gore, bu yazimiz ile iflasin Agilmasinin Vekalet
Sozlesmesine etkisini inceleyecediz.

[I. 6098 SAYILI TURK BORCLAR
KANUNU NUN 513/1. MADDESI
ILE 'Sozlesmeden veya isin niteliginden aksi
anlasiimadikca  sézlesme,  vekilin  veya vekilet
verenin  6limd, ehliyetini  kaybetmesi ya da
iflasi ile kendiliginden sona ermis olur." hiukmu
duzenlenmistir,

Dolayisiyla, vekalet sozlesmesi kanun geredi, iflasin
acilmasi ile kendiliginden sona eren sozlesmeler
icerisinde yer almakta olup gerek vekilin gerek
vekalet verenin iflasi ile taraflar arasindaki vekalet
sOzlesmesi sona erecektir.
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IFLASIN ACILMASININ
VEKALET SOZLESMESI
UZERINE ETKISI
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Bu hususa iliskin Yargitay 4. Hukuk Dairesi’nin
19/10/2020 tarih 2020/1787 Esas 2020/3501 Karar
Sayil ilami ile; “Dosyanin incelenmesinde, davali
.. vekilinin temyiz talebinin reddine dair 28/11/2016
tarihli ek kararin, davali sirket vekili Avukat ..'na
17/01/2020 tarihinde teblig edildigi, dosyanin temyiz
incelemesi igin Yargitay'a gonderilmesinden sonra
anilan sirket vekili Avukat ... tarafindan 06/02/2020
havale tarihli dilekcenin gonderildigi, dilekgede
davali sirketin..7. Asliye Ticaret Mahkemesi'nin
2016/95 Esas sayili dosyasi ile iflasina karar verilmis
oldugu, bu nedenle davanin .. 3. lcra ve Iflas
Dairesi’nin 2017/36 iflas dosyasina bildirilmesinin ve
¢tkacak buatdn tebligatlarin ilgili iflas madurlagane
goénderilmesinin talep edildigi anlasilmistir. Konu ile
ilgili UYAP marifetiyle yapilan arastirmada...7. Asliye
Ticaret Mahkemesi'nin 14/09/2017 tarihli, 2016 /95
Esas ve 2017/794 Karar sayili dosyasi ile davali sirketin
14/09/2017 ginu saat 16:43 itibariyle iflasina karar
verildigi tespit edilmistir. 6098 sayili Turk Borglar
Kanunu'nun 513. maddesinin 1. fikrasina gére iflasin
acilmasi ile vekilin temsil ve vekidlet gérevi sona
ermis olacagindan, iflas kararindan sonra vekalet
gbrevi sona eren Avukat ..'na yapilan 28/11/2016
tarihli ek kararin tebligi usule uygun olmamistir.
Su durumda mahkemece davali ... vekilinin temyiz
talebinin reddine dair 28/11/2016 tarihli, 2015/645
Esas ve 2016/627 Karar sayili ek kararin ilgili iflas
masasina usuline uygun sekilde tebligi yapilip yasal
temyiz sdresi beklendikten sonra génderilmek
Uzere dosyanin mahal mahkemesine geri ¢cevrilmesi
gerekmistir." belirtilmis olup iflasin agilmasi ile vekalet
gorevisona eren vekile yapilan tebligatin usule aykiri
olacagina deginilmistir.
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EFFECTS OF THE OPENING OF
BANKRUPTCY ON ATTORNEYSHIP

AGREEMENTS

. INTRODUCTION

Except in cases explicitly determined otherwise
by the current legal regulations, the opening of
bankruptcy of one of the parties does not cause the
termination of an agreement. In this case, the party
whose bankruptcy has not been opened will be able
to demand the fulfillment of the agreement and this
right of claim constitutes a bankruptcy receivable.

While this is the case, the following agreements
which are clearly identified with the current legal
requlations, automatically terminates with the
opening of bankruptcy: Donation Agreement,
Revenue Lease Agreement, Financial Leasing
Agreement, Attorneyship Agreement, Commission
Agreement, Agency Agreement, Life Annuity
Agreement, Contract of Support for Life, Factoring
Agreement. Accordingly, with this article, we will
examine the impact of the Opening of Bankruptcy
on the Attorneyship Agreement.

lI. THE FOLLOWING PROVISION HAS
BEEN REGULATED WITH ARTICLE
513/1 OF THE TURKISH LAW OF
OBLIGATIONS NO. 6098 ‘'Unless the
contract or the nature of the business agrees
otherwise, the contract terminates automatically
with the death, loss of competence or bankruptcy
of the attorney or attorney. If one of the parties is
a legal entity, this provision shall also apply to the

termination of this legal entity.

Therefore, the attorneyship agreement is included
in the agreements that terminate automatically with
the opening of bankruptcy in accordance with the
law. In other words, the attorneyship agreement
executed between the parties will terminate with
the bankruptcy of the attorney or the principle
(providing the power of attorney).

Announcement of the Decision of the 4 Civil
Chamber of the Court of Cassation dated
19/10/2020 with the Merits No. 2020/1787
Decision No. 2020/3501 on this issue states the
following: “In the examination of the case file, It
has been understood that the additional decision
dated 28/11/2016 regarding the rejection of the
defendant’s attorney's appeal request was notified
to the defendant company's attorney on 17/01/2020,
that the petition dated 06/02/2020 was submitted
by the attorney of the aforementioned company
after the file was sent to the Court of Cassation for
appeal review, that it was stated that the defendant
company's bankruptcy was decided with the file
numbered 2016/95 of the 7" Commercial Court of
First Instance, therefore it was requested that the
case be notified to the 2017/36 bankruptcy file of
the 39 Execution and Bankruptcy Office and that all
notifications to be sent to the relevant bankruptcy
directorate. In the research conducted through
UYAP (national judiciary informatics system) on the
subject, it has been determined that the defendant
company was declared bankrupt as of 14/09/2017
at 16:43 through the file of the Commercial Court
of First Instance dated 14/09/2017, with the Merits
No. 2016/95 and Decision No. 2017/794. Since the
attorney's duty of representation and power of
attorney will terminate with the filing of bankruptcy
pursuant to paragraph 1 of Article 513 of the Turkish
Code of Obligations No. 6098, the notification of the
additional decision dated 28/11/2016 being issued
to the attorney whose duty of attorney expired
after the bankruptcy decision is not appropriate
in procedural means. In this case, the court had
to return the file to the local court to be sent after
the legal appeal period was duly served in terms of
the relevant bankruptcy estate with respect to the
additional decision dated 28/11/2016 and numbered
2015/645 and 2016/627 regarding the rejection of
the defendant's attorney's appeal.” As mentioned




Isbu duzenleme ile kanun koyucu tarafindan,
iflasin agilimasi ile iflas masasina giren mal ve haklar
Uzerindeki  tasarruf  yetkisinin  kisitlanmasinin
bir sonucu olarak, bu mal ve haklarin tasfiyesi
sonucunda elde edilecek paralarla alacaklilarin
tatmin edilmesi yani iflasin gercek amacina hizmet
edilmesi esas alinmistir. Bir dider ifade ile, vekalet
verenin iflas masasina giren mal varligr Gzerinde
vekilin  vekalet sozlesmesinden kaynaklanan s
gorme borcunu ifaya devam etmesi, iflasin amacina
aykiri olacagindan kanun koyucu tarafindan iflasin
acilmasi ile vekalet sozlesmesinin kural olarak sona
erecegi dizenlenmistir,

Her ne kadar, kanun koyucu tarafindan taraflarin
sozlesme ile aksini kararlastirmalari halinde vekalet
sozlesmesinin - devam edecedi  belirtiimis  olsa
da isbu istisnai durumun iflasin acilmasi halinde
gecerli olmayacadina iliskin gorisler mevcuttur!
Soyle ki, yukarida izah edildigi Uzere, vekilin is
gorme borcunu ifaya devam etmesinin sozlesme
ile kararlastirilmasi halinde, iflas masasina giren mal
varligr degerlerinin olumsuz olarak etkilenebilecedi
dikkate alinarak, boyle bir anlasmanin gegersiz
olacagiileri surilmektedir.?

Isbu hususa iliskin aksi gortsler de meveut olup
iflasin acilmasi halinde vekalet sézlesmesinin devam
edebilecedinin, taraflar arasinda sozlesme ile
kararlastirilmasi halinde, isbu sozlesmesinin gegerli
oldugu ve iflas idaresinin iflas eden/vekalet veren
yerine gegerek sozlesmeden dodan borcun ifa edilip
edilmeyecedine karar verebilecedi belirtiimektedir.®

Iflasin acilmasi ile, hukuki islem yapma yetkisi veren
vekalet sézlesmesinin sona erecedi genel olarak
kabul edilmekle birlikte, bu asamaya kadar vekil
tarafindan karsilanan ya da talep edilebilecek gider
ve Ucretler ise iflas masasina dahil olabilecektir.
Nitekim, iflasin acilmasi anina kadar vekalet veren
adina vekil tarafindan alinan seyler de vekilin takas/
hapis hakki sakli kalmak kaydiyla, iflas masasina
verilebilecektir.

TR

iflasinin acilmasina karar verilen taraf yoninden,
tasfiyenin  bitmesi  ile iflasin  kapatilmasina
karar verilmesi, sona eren vekalet soézlesmesini
kendiliginden  canlandirmayacak olup vekalet
iliskisinin devami igin taraflarin yeniden bir vekalet
sozlesmesi yapmalari gerekmektedir.

. 6098 SAYILI TURK BORCLAR
KANUNU NUN 513/2. MADDESINDE
ISE: “Vekdletin sona ermesi vekalet verenin
menfaatlerini tehlikeye disdriyorsa, vekdlet veren
veya mirasgisi ya da temsilcisi, isleri kendi basina
gorebilecek duruma gelinceye kadar, vekil veya
mirascisi ya da temsilcisi, vekéleti ifaya devam
etmekle yukamladdr” Hukmu dazenlenmistir.,

isbu istisna hukum ile, vekalet verenin her turli
hak ve menfaatleri bakimindan acele ve onemli
is ve islemler yonunden kendi baslarina s
gormeye baslayana kadar vekalet sozlesmesinden
kaynaklanan yukumluluklerin yerine getirilmesine
devam edilecedi acik¢a dizenlenmistir.

Bir diger ifade ile, iflasin agilmasi ile vekalet iliskisi
son bulsa dahi, bir kisim acele ve énemliislerde vekil
tarafindan vekalet sozlesmesinden kaynaklanan
yukumlaluklerin - yerine  getirilmesi  gerektigi
duzenlenmistir.

Bu hususa iliskin Yargitay 23. Hukuk Dairesi’nin
09/12/2020 tarih 2020/2203 Esas 2020/4155
Karar sayili ilami ile 6098 sayili Tirk Borglar
Kanunu(TBK)'nun 513/1. maddesine gore, taraflardan
birinin iflasi ile vekdlet iliskisinin kendiliginden son
bulacagi ddzenlenmis, ayni maddenin 2. fikras
ile de, vekédletin sona ermesinin vekdlet verenin
menfaatlerini tehlikeye didsdrmesi hélinde, vekélet
veren veya mirasgisi ya da temsilcisinin, isleri kendi
basina gérebilecek duruma gelinceye kadar, vekil
veya miras¢isi ya da temsilcinin vekéleti ifaya devam
etmekle yukimld oldugu hukdm altina alinmistir.
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with the aforementioned decisions, the issuance
of notifications to the attorneys whose duty of
representation terminated with the opening of the
bankruptcy will be contrary to the procedure.

Through this regulation, it was aimed by the
legislator to serve the real purpose of bankruptcy,
that is the satisfaction of the creditors with money
to be obtained as a result of the liquidation of the
goods and rights that entered into the bankruptcy
estate, on which the power of disposition being
restricted with the opening of bankruptcy. In other
words, since the continuation of the obligation of the
attorney arising from the attorneyship agreement
on the assets of the principal that entered into the
bankruptcy estate would be contrary to the purpose
of the bankruptcy, it was regulated by the legislator
that the attorneyship agreement would terminate as
a rule with the opening of the bankruptcy.

Although it has been stated by the legislator that
the attorneyship agreement will continue to be
enforceable if the parties agree otherwise with the
agreement, there are opinions that this exceptional
situation will not apply in the event of the opening
of bankruptcy. Namely, as explained above, it is
argued that such an agreement would be invalid
if it is contracted that the attorney will continue
to perform its obligation to operate, taking into
account that the value of the assets entering the
bankruptcy estate may be adversely affected.

There are also contrary opinions on this matter, and it
is stated that in case of bankruptcy, the attorneyship
agreement will continue to be in force, if it is agreed
between the parties through the agreement, that this
agreement is valid and the bankruptcy administration
can decide whether the obligations arising from
the agreement will be fulfilled or not through the
representation of the bankrupt/principal.

Although it is generally accepted that attorneyship
agreements providing authorization with respect
to conducting legal action will expire with the
opening of bankruptcy, the expenses and fees that

was covered or requested by the attorney up to the
moment of expiration may enter to the bankruptcy
estate. As a matter of fact, the things received by
the attorney on behalf of the principal providing the
power of attorney until the moment of opening the
bankruptcy may also provided to the bankruptcy,
on the condition that the attorney reserves his/her
right to barter and the right of retention.

If a decision is rendered with respect to the closure
of bankruptcy as a result of the end of the liquidation
process in relation to the party whose bankruptcy
has been decided to be opened, will not revive the
terminated attorneyship agreement by itself, and the
parties must re-enter into an attorneyship agreement.

. THE FOLLOWING PROVISION HAS
BEEN REGULATED WITH ARTICLE 513/2
OF TURKISH LAW OF OBLIGATIONS
NO. 6098: “If the termination of the attorneyship
agreement endangers the interests of the principal,
his attorney or his heir or his representative is obliged
to continue to fulfill the power of attorney until he can
conduct the work on his own.”

With this exceptional provision, it is clearly regulated
that the obligations arising from the attorneyship
agreement will continue to be fulfilled until the
principal begins to operate on its own in terms of
urgent and important business and transactions
with respect to of all kinds of rights and benefits.

In other words, even if the attorneyship ends with
the opening of bankruptcy, it is regulated that the
obligations arising from the attorneyship agreement
must be fulfilled by the attorney with respect to
urgent and important matters.

Regarding this matter, the decision of the 23
Civil Chamber of the Court of Cassation dated
09/12/2020 with the Merits No. 2020/2203 and
Decision No. 2020/4155 states the following:
‘According to Article 513/1 of the Turkish Law
of Obligations No. 6098, it is requlated that the
attorneyship  will automatically end with the
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Somut olayds, iflasin acilmasina iliskin ilk derece
mahkemesi kararinin  13.11.2019  tarihinde davali
vekiline teblig edildigi, davali vekilinin kararin
tebliginden itibaren 10 gunldk yasal siresi icerisinde,
18.11.2019 tarihinde istinaf kanun yoluna muracaat
etmesine ragmen istinaf har¢ ve giderlerini
yatirmadidi, ilk derece mahkemesince istinaf harc
ve giderlerinin bir haftalik kesin sure icerisinde
yatirilmasi, aksi halde kanun yolundan vazgecmis
sayilacagina dair ihtarin davali vekiline 30.11.2019
tarihinde teblig edildigi, davali vekilinin 28.11.2019
havale tarihli dilekcesi ile iflas karari ile veklet
iliskisinin sona erdigini ve dosyanin bundan sonra
iflas madarlagane bildirilmesini talep ettigi, bu defa
ilk derece mahkemesince iflas har¢ ve giderlerinin
bir haftalik kesin sure igerisinde yatirilmasi icin
19.12.2019 tarihinde cikartilan ikinci muhtiranin iflas
mudarlagane  bildirildigi ve 23.12.2019  tarihinde
istinaf harg ve giderlerinin yatirildigr anlasiimaktadir.

Az yukarida da ifade edildigi Gzere, 6098 sayili
TBK'nin 513/2. maddesinde iflas karari ile son bulan
vekélet iliskisi bakimindan bir kisim ivedi ve énemli
islerde vekile yetki verildigi, iflas kararinin muflisin
Kisiligi ve malvarligi Gzerindeki sonuglari bakimindan
bu karara karsi kanun yoluna muracaat edilmesinin
de ivedi ve 6nemli isler kapsaminda oldudu, vekilin
iflas kararina karsi kanun yoluna basvurma yetkisinin
iflas kararinin iflas dairesine bildirilmesi ve iflas
dairesinin iflas tasfiyesine iliskin islemlere baslamasi

asamasina kadar devam etmesi gerektigi agiktir.

Bu itibarla, kanun yolu har¢c ve masraflarinin
tamamlanmasina  yoénelik — iflas mdadarlogune
yapilan ikinci  ihtarnamenin  geredinin  yerine
getirilmis oldugu da gézetildiginde Bélge Adliye
Mahkemesi'nce ilk derece mahkemesi kararina
yonelik istinaf incelemesi yapilmasi gerekirken istinaf
basvurusunun yapilmamis sayilmasina karar verilmesi
hatali olmus, bozmayi gerektirmistir.” belirtilmis olup
vekalet verenin menfaatlerinin tehlikeye dismesi
hali s6z konusu ise, vekilin vekalet sézlesmesinden
kaynaklanan vyukumlultklerini  yerine  getirmesi
gerekebilecedine deginilmistir.
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Her ne kadar, vekalet verenin menfaatlerinin
tehlikeye diasmesi halinde vekalet sozlesmesinin
devam edebilecegi dizenlenmisse de vekalet veren
tarafindan kendi kusuru sebebi ile iflas edilmis
veya hileli iflas edilmis olmasi halinde, vekilin bu
durumu ileri strerek vekalet s6zlesmesinden dogan
yukumluluklerini yerine getirmek kacinabilecedi de
kabul edilmektedir.®

V. SONUC

Vekalet sozlesmesi taraflar arasindaki  karsilikli
guven iliskisine dayandigindan, iflasin agilmasi ile
bu glvenin sarsilmasi goéz 6ninden bulundurularak,
iflasin acilmasi ile vekalet sozlesmesinin sona erecedi
duzenlenmistir.®

Vekalet verenin menfaatlerinin tehlikeye dismesi
halinde vekil vekalet sozlesmesinden kaynaklanan
yukumluluklerini yerine getirmekle gorevlidir.

Dalleves Louis, Poursuite pour dettes et faillite les effets de la faillite sur les
contrats, FJS1003a, 5. 17; Robert-Tissot, N. 1731

Akinci, s. 82

Gumus, Borglar Ozel C. 2 (2012), 5. 193; Yavuz/Acar/Ozen, s. 668; Gehrer/Giger,
Art.405N.3)

Tandogan (C.U), s.671

Tercan, s. 270-271

Yargitay 19. HD, E. 2004/7782, K. 2005/2011, T.1.3.2005
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bankruptcy of one of the parties and with the 2°¢
paragraph of the same article, it is stipulated that if
the termination of the power of attorney endangers
the interests of the principal, his attorney or his heir
or representative is obliged to continue to perform
the power of attorney until the principal is able to
perform the works on his own.

In the concrete case, the decision of the court of
first instance regarding the filing of the bankruptcy
was served on the counsel for the respondent on
13.11.2019, the counsel for the respondent did not
deposit the fees and expenses of the appeal despite
the fact that he had applied for the appeal remedy
within the statutory period of 10 days from the date
of notification of the decision, and the court of
first instance notified the respondent’s counsel on
30.11.2019 of the warning that the appeal fees and
expenses should be deposited within a definite period
ofone week, otherwise the remedy would be deemed
to have abandoned. It is understood that the attorney
for the respondent stated that the power of attorney
has been terminated with the bankruptcy decision
through his petition dated 28.11.2019 and requested
that the file be reported to the bankruptcy directorate
thereafter, this time the second cashier issued by the
court of first instance on 19.12.2019 for the deposit of
the bankruptcy fees and expenses within a definite
period of one week was notified to the bankruptcy
directorate and the appeal fees and expenses were
deposited on 23.12.2019.

As stated above, Article 513/2 of the Turkish Law Of
Obligations No. 6098 provides that the attorney is
authorized to do some urgent and important works in
terms of the expired attorneyship with the bankruptcy
decision; that the application of legal action against
this decision in terms of the consequences of the
bankruptcy decision on the bankrupt's personality
and assets is also within the scope of urgent and
important works, that the authority of the attorney
to apply for legal remedies against the bankruptcy
decision is notified to the bankruptcy office; and
that the bankruptcy office is responsible for the
bankruptcy decision; and since the bankruptcy

office is responsible for the bankruptcy it is clear that
it must continue until the commencement of the
proceedings for its liquidation.”

In this respect, considering that the requirement of
the second warning to enforcement office for the
completion of the legal remedy fees and expenses
has been fulfilled, it was wrong to decide that the
appeal application was not made, while the Regional
Court of Justice should have conduct an appeal
review against the decision of the first instance
court.” Therefore, if the interests of the principal
are endangered, the attorney may have to fulfill his
obligations arising from the attorney agreement.

Although it has been regulated that the attorneyship
agreement may remain to be in force if the interests
of the principal providing the power of attorney are
endangered, it is also accepted that the attorney
may refrain from fulfilling his obligations arising
from the agreement by claiming that the principle
has been declared bankrupt due to his own fault or
the principle’s bankruptcy was fraudulent.

V. CONCLUSION

Since the attorneyship agreement is based on the
mutual trust relationship between the parties, it is
requlated that this agreement will be terminated
with the opening of the bankruptcy, taking into
account the collapse of this trust with the opening of
bankruptcy. In the event that the principal’s interests
are endangered, the attorney is obliged to fulfill his
obligations arising from the attorneyship agreement.

Dalleves Louis, Poursuite pour dettes et faillite les effets de la faillite sur les
contrats, FJS1003a, 5. 17; Robert-Tissot, N. 1731

Akinci, s. 82

Gumus, Law of Obligation Special Articles, C.2 (2012) p. 193; Yavuz/Acar/Ozen, p
668; Gehrer/Giger, Art. 405N.3.)

Tandogan (C.U), s.671
Tercan, s. 270-271

Court of Cassation 19th Civil Chamber, M. 2004/7782, D. 2005/2011, D. 1.3.2005
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GIRIS

Takipsiz iflas (dogrudan dogruya iflas), icra dairesi
onunde iflas  takip talebinde  bulunmaksizin,
dogrudan vyetkili mahkemede iflas davasi ile
vapllir. Bu prosedtrde valnizca alacakl  dedil,
sartlar olustugunda bor¢lu da kendi iflasini talep
edebilmektedir. Takipsiz iflas halleri kanunda sinirh
sayili (numerus clauses) olarak sayilmis olup, bu
hallerin - bulunmadigi  durumlarda takipsiz iflas
talebinde bulunmak mumkin degildir. icra Iiflas
Kanunu m.177-187de hikim bulan bu iflas yoluna
hangi hallerde ve nasil basvurulabilecedi, kanun
hukumleriyle paralel olarak dort farkl baslk altinda
ele alinacaktir.

1) Alacaklinin Talebi ile Dogrudan Dogruya iflas
(iiK m.177)

Icra iflas Kanunu'nun 6ngordugu sartlarin olustugu
istisnai hallerde alacakli, bor¢lu aleyhinde icra dairesi
onunde iflas takibinde bulunmaksizin dogrudan
vetkili mahkemede iflas davasi acabilir  Kanun
koyucu, bor¢lunun bazi davranislariyla alacaklinin
alacagina kavusmasinin tehlikeye sokacagdi olgulari
sayarak alacakliya bu talep hakkini vermistir. Bu
sayede giris muhakemesinde alacaklinin  vakit
kaybetmesini onlemek ve maddi agidan zarar
gérmemesi amaglanmistir.

Alacaklinin takipsiz iflas talebinde bulunabilecedi
haller, yani maddi iflas sebepleri, tahdidi olarak
lIK 177°de belirtilmistir. Bu sebeplerden herhangi
birinin somut olayda var oldugunun yaklasik ispati ve
alacaklinin yetkili mahkemede takipsiz iflas talebinde
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bulunmasi bu hukuki mekanizmanin isleyebilmesi
icin vyeterlidir. Borclunun her alacaklisi kanunda
sayllan sebeplerden birinin varligi halinde takipsiz
iflas talebinde bulunabilecek olup, borcun muaccel
olup olmadiginin 6nemi yoktur. Diger yandan,
alacakl takipli iflas yoluna basvurmus olmasindan
sonra borglunun dodrudan dodruya iflas sebebi
olusturan bir davranisi ortaya ¢ikarsa; alacakli, takipli
iflas yolunu birakip takipsiz iflas yoluna da yonelebilir.

Kanunda belirtilen maddi iflas sebeplerinden
ilki, borclunun vyerlesim verinin belli olmamasi
halidir. Tuzel kisilerin yerlesim yerleri stattlerinde
belirtildiginden dolayi bu halin yalnizca gergek kisiler
agisindan gegerli olacagi séylenebilir. Borglunun
tashhutlerinden kurtulmak amaciyla kagmasi da
takipsiz iflas sebebi olarak hukme baglanmistir.
Alacaklinin, borclunun borclarini édememek icin
kactigini yaklasik olarak ispat edebilmesi yeterlidir.
Bir diger hal ise, borclunun alacaklilarin haklarini
ihlal eden hileliislemler yapmasi veya buna tesebbis
etmesidir. Malvarliginin aktifini azaltan veya pasifini
arttiran hileli islemlerin alacaklilara zarar verme
kastiyla yapilmasi bu sebebin olusmasi icin yeterlidir.
Malin saklanmasi, sahte borclar veya alacaklar
yaratiimasi, malvarlidinin  alacaklara zarar verme
kastiyla azaltiimasi gibi tasarruflar bu kapsama girer.

Bor¢lunun haciz yoluyla takip sirasinda mallarini
saklamasi da bir diger iflas sebebi olarak 1iK 177'de
belirtilmistir. Bor¢lunun takip sirasinda mallarini
saklama kastinin varligi veterli olup, alacaklari
zarara udgratma kastinin bulunmasina gerek yoktur.
Bor¢lunun mal beyaninda bulunmamasi veya eksik
beyanda bulunmasi bu kapsama girer. [IK m.177'nin
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TERMS AND CONSEQUENCES
OF DIRECT BANKRUPTCY

INTRODUCTION

Direct bankruptcy is file with the bankruptcy
case directly in the competent court. There is no
need to apply for bankruptcy proceedings to the
enforcement office. In this procedure, not only the
creditor, but also the debtor can claim his/her own
bankruptcy when the conditions are met. Direct
bankruptcy cases are counted as a numerus clause in
the law, and in the absence of these clauses, it is not
possible to file for bankruptcy without proceedings.
In which cases and how to apply for this bankruptcy
procedure, which is stipulated in Articles 177-181
of the Enforcement and Bankruptcy Law, will be
discussed under four different headings in parallel
with the provisions of the law.

1) Direct Bankruptcy by Demand of the Creditor
(Article 177 of EBL)

In exceptional cases where the conditions stipulated
by the Enforcement and Bankruptcy Law are met,
the creditor may file a bankruptcy case directly at
the authorized court against the debtor without
pursuing bankruptcy proceedings before the
enforcement office. The legislator has given the
creditor the right to demand this claim by counting
the facts that would endanger the debtor's
receivables by some actions of the debtor. The goal
is to avoid the creditor suffering financial harm and
wasting time during the entrance proceedings.

The Article 177 of EBL specifies the conclusive
circumstances under which a creditor may submit a
claim for direct bankruptcy. The approximate proof

that any of these reasons exist in the concrete case
and the creditor's request for bankruptcy without
proceeding in the competent court is sufficient
for this legal mechanism to function. Each creditor
of the debtor can request direct bankruptcy in the
presence of one of the reasons listed in the law,
regardless of whether the debt is due or not. On
the other hand, if the debtor's actions that directly
contribute to bankruptcy occur after the creditor
has filed for a follow-up bankruptcy, the creditor may
decide to forego the follow-up bankruptcy process
and instead file for a non-executed bankruptcy.

The first of the financial bankruptcy reasons stated in
the law is that the debtor's place of residence is not
known. Since the settlements of legal entities are
statedintheirstatutes, it can be said that this situation
will only be valid for real person. It was also decided
that the debtor's attempt to flee in order to evade
his/ her obligations qualified as a basis for declaring
bankruptcy without a hearing. It is sufficient for the
creditor to be able to approximately prove that the
debtor has fled to avoid paying his debts. Another
situation is when the debtor commits or attempts
fraudulent transactions that violate the rights of
creditors. The fact that fraudulent transactions
that reduce the assets or increase its debits are
made with the intention of harming the creditors
is sufficient for this reason to occur. Savings such as
hiding the goods, creating false debts or receivables,
reducing the assets with the intention of damaging
the receivables are included in this scope.

Anotherreasonforbankruptcyisstatedin EBL177that
the debtor hides his/ her goods during the follow-up
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2.bendi, bor¢lunun ddemelerini tatil etmis olmasini
da takipsiz iflas sebebi olarak hukme baglamistir.
Borclunun muaccel olan borclarini 6demeden
strekli ve genel bir sekilde 6demekten kaginmas,
‘buttn”  alacaklilardan  borglarini  6deyebilmesi
icin slre istemesi veya sistematik olarak borca
itiraz etmesi ve dusik miktardaki borglari bile
odeyecek mali glctnin olmamasi gibi haller bu
bent kapsaminda degerlendirilir. Yalnizca iflasa tabi
ve borca batik durumda olan borg¢lular bakimindan
konkordatonun tasdik edilmemesi hali de dogrudan
iflas sebebidir. Bunun yaninda, konkordatonun feshi
hali de 1IK. m.308'in yaptigi gdndermeden ot bu
bent kapsamina girer. Alacaklinin dayanabilecegi
son maddi iflas sebebi ise ‘ilama dayali’ alacagin icra
emriyle istenildigi halde 6ddenmemis olmasidir. Bu
ilamli takip karsisinda kismi 6deme yapilmis olmasi
bu iflas sebebinin olusmasina engel teskil etmez, bu
halde dahi alacakli takipsiz iflas talebinde bulunabilir.

2. Borglunun Talebi ile Dogrudan Dogruya iflas
(iik m.178)

Kanun koyucu, 1K 178'de o6ngordugu ik halde
bor¢luya da iflasini istemesine olanak saglamistir. Ik
halde borgluyaiflasinikendiarzusu ile talep edebilme
hakki verilmisken, diger halde ise borgluya iflasini
isteme zorunlulugu getirilmistir. 11K m.178/1e gore,
bor¢lu aciz halinde oldugunu ileri strerek iflasini
mahkemeden dava yoluyla isteyebilir. iflas isteme
hakki yalnizca iflasa tabi borglulara taninmistir. Dider
halde ise; alacaklilardan biri veya birkaci borclu
aleyhinde haciz yoluyla takipte bulunur, bu takip
sonucunda borglunun malvarligin yarisi elinden ¢ikar
ve kalan malvarlidi bor¢lunun muaccel veya vadesi
bir sene icinde gelecek olan borglarini karsilamaya
yetmezse borclu iflasini istemek zorundadir.

3. Borca Batik Durumda Olan Sermaye Sirketleri
ile Kooperatiflerin Zorunlu iflasi

fcra iflas Kanunun 179. maddesinde, borca batik
olan sermavye sirketleri ve kooperatifleri kapsayan
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zorunlu bir takipsiz iflas hali ©ngorulmustir. Kanun,
idare ve temsil yetkisine sahip kisiler yahut tasfiye
memuru tarafindan  “aktiflerin - muhtemel satis
fiyatlari Gzerinden duzenlenen ara bilangoya gore
borca batik oldugu” tespit edildigi takdirde iflasinin
istenmesinin zorunlu oldugunu duzenlemistir. Bu
dizenleme ile Gelncl kisilerin borca batik bir sirket
ile is iliskisine girmesi onlenmeye calisilmistir.

4. Terekenin Dogrudan Dogruya iflas Hiikiimleri
Cergevesinde Tasfiyesi

Tereke, Turk Medeni Kanunu uyarinca en yakin
kanuni mirascilar tarafindan reddedilir veya karine
olarak reddedilmis sayilirsa sulh mahkemesi, iflas
hukumleri uyarinca terekeyi tasfiye eder. Miras
birakan eder 6lum tarihinde 6demeden aciz oldudu
acikca belliyahut resmiolarak tespit edilmis durumda
da miras reddedilmis sayilir. (TMK 605) Ayrica, tereke
borca batiksa veya resmi tasfiyeye karar verilmisse
de tereke iflas hukumlerine gore tasfiye edilir.
Mirasci veya miras birakanin alacaklilari bu talepte
bulunabilir. Bu hallerde de iflasin acilabilmesi icin
icra dairesi 6nuinde takibe gerek olmadan dogrudan
mahkemede bor¢lunun iflasi istenebilir.

SONUC

Kanunda ongorulen maddi iflas sebeplerden birinin
varligl ve talepte bulunulmasi halinde mahkeme
iflasin acilmasina karar verecektir. iflasin acilmasi ile
birlikte; borclunun mallari, borclu ve alacaklilarin
haklari Gzerinde hukuki sonuclar dogacaktir.

iflasin agildigi anda moflise ait olan haczedilebilir
mal ve haklar bir topluluk olusturur ve buna iflas
masasl denir. Bu mal veya haklarin ekonomik degeri
bulunmalive devredilebilir nitelikte olmalidir. Miflisin
Gzerinde rehin bulunan mallar da, rehin alacaklisin
rehinli mal Gzerindeki richan hakki sakh kalmak
Uzere masaya girecektir. Ihtiyaten haczedilmis mallar
ve iflas acildigi zaman paraya cevrilmemis mahcuz
mallar da masaya girecektir.

DOGRUDAN DOGRUYA IFLASIN SARTLARI VE SONUGCLARI
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through foreclosure. The debtor's intention to hide
his goods during the follow-up is sufficient, and
there is no need to have an intention to damage
the receivables. Failure of the debtor to declare
property or making an incomplete declaration
is included in this scope. Paragraph 2 of the EBL
article 177 also ruled that the debtor's payments
were suspended as a reason for bankruptcy without
proceeding. Situations such as the debtor's refusal
to pay his due debts in a continuous and general
manner without paying, requesting time from “all”
creditors to pay his/ her debts or systematically
objecting to the debt, and not having the financial
power to pay even small debts are evaluated within
the scope of this paragraph. The fact that the
concordatum is not approved is also a direct reason
for bankruptcy only for debtors who are subject
to bankruptcy and are in debt. In addition, the
termination of the concordatum is also included in
this paragraph due to the reference made by article
308 of the Enforcement and Bankruptcy Law. The
last financial bankruptcy reason that the creditor can
rely on is that the receivable based on a judgment
has not been paid even though it was requested by
the execution order. The fact that partial payment
has been made in this enforcement proceeding
does not prevent the occurrence of this reason for
bankruptcy, and even in this case, the creditor may
file for direct bankruptcy.

2. Direct Bankruptcy Upon Debtor's Request
(Article 178 of EBL)

The law allowed the debtor to request bankruptcy
in two cases stipulated in Article 178 of EBL. In the
first case, the debtor is given the right to demand
bankruptcy of her/his own will, while in the other
case the debtor obliged to request bankruptcy.
According to article 178/1 of the EBL, the debtor
may claim his/her insolvency and request his/
her bankruptcy through a lawsuit from the court.
The right to request bankruptcy granted only to
debtors subject to bankruptcy. In the other case,

TERMS AND CONSEQUENCES OF DIRECT BANKRUPTCY

one or more of the creditors follow up against
the debtor through foreclosure, as a result of this
proceeding, half of the debtor's assets are lost and
if the remaining assets are not sufficient to meet the
debts due or due within one year, the debtor has to
request bankruptcy.

3. Compulsory Bankruptcy of Capital Companies
and Cooperatives Deeply in Debt

Article 179 of the Execution and Bankruptcy Law
foresees a mandatory direct bankruptcy situation
covering capital companies and cooperatives that
are in debt. The law regulates that it is obligatory
to request bankruptcy if it is determined that
"the company is in deeply debt according to the
interim balance sheet drawn up over the probable
selling prices of the assets"”, by the persons with the
authority of administration and representation. With
this reqgulation, the legislator aim to prevent third
parties from entering into a business relationship
with a company that is in debt.

4) Liquidation of the Succession within the
Framework of Direct Bankruptcy Provisions

If the succession rejected by the nearest legal
heirs in accordance with the Turkish Civil Code
or if it is deemed to be rejected as presumption,
the magistrate's court liquidates the succession in
accordance with the bankruptcy provisions. If the
legator was clearly incapable of paying on the date
of death or officially determined, the succession
considered to be rejected. In addition, even if the
heritage is in debt or official liquidation has been
decided, the succession liquidated according to the
bankruptcy provisions. The heirs or the creditors
of the legator can make this request. The heirs or
the creditors of the legator can make this request.
In such cases, the debtor's bankruptcy can be
requested directly in court, without the need for
proceedings before the enforcement office in order
to file bankruptcy.




Iflasinagilmasiylamuiflismalvarligitzerindekimlkiyet
hakkini yitirmese de, iflas masasina giren mallari
Uzerindekiidare yetkisini yitirecektir. Bu andan sonra
muflis, sadece iflas masasina dahil olmayan mallari
Uzerinde serbestce tasarrufta bulunabilecektir.
Bunun yaninda, bor¢lunun iflasin agilmasindan sonra
iflas masasina giren mallari Gzerindeki tasarruflar
iflas alacaklilarina karsi huktmsiz olacaktir. Miflis,
masaya giren mallar Gzerindeki dava takip vyetkisini
de vitirecektir. Masaya giren mal ve haklara yonelik
davalarda taraf olamayacak olup, iflasin acilmasindan
dnce baslatilmis olan hukuk davalarinda muflisin
taraf olmasi halinde bu davalar duracaktir. Ayrica,
iflasin acilmasindan sonra muflis hicbir ddeme
kabul edemeyecektir. MUflisin borglusu masaya
giren para veya kiymet oraninda 6dedigi borgtan
kurtulacak, muflise yapilan 6deme kural olarak
borcu azaltmayacaktir. Son olarak, iflasin acilmasi
ile birlikte borc¢lu aleyhinde haciz yoluyla yapilan
takipler duracak, iflas kararinin kesinlesmesiyle de
bu takipler dusecektir.

Iflasin aciimasialacaklilarin haklari Gzerinde de hukuki
sonuclar doduracaktir. Iflasin agilmasi ile muflisin
borglari muaccel hale gelecektir. Miflisin - kefil
oldugu borglar da vadesi gelmis olmasa bile masaya
zimmet olarak kaydolunabilecektir. Sarta ve belirsiz
vadeye badli alacaklar da, ileride dogma ihtimali
olan borcun alacaklisi tarafindan iflas masasina
yazdirilabilecektir. Para ve teminat alacaklari disinda
kalan, yani konusu para olmayan, alacaklar da para
alacagina cevrilip masaya yazdirilabilecektir. iflas
masasina giren alacaklara faiz islemeye devam
edecektir. Ayrica, bir borcu birlikte taahhit
edenlerin ifls tasfiyeleri ayni zamana denk gelirse,
alacaklilar alacaklarinin tamamini muflislerden her
birinin masasindan isteyebileceklerdir. Son olarak,
lIK 200/1de kotuniyetli alacakllarla  mucadele
acisindan, tahdidi olarak, takasin yasak oldudu haller
belirtilmistir. Goruldugu tzere, iflasin kulli takip yolu
olmasi nedeniyle tum alacaklilar arasinda esitlik
saglanmavya calisiimistir.
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Sonuc olarak; takipsiz iflas yoluyla daha kisa bir iflas
prosedury 6ngorulmustir, bu sayede alacaklilarin ve
bor¢luyla iliskiye girebilecek iyiniyetli Ggincd kisilere
daha iyi bir koruma sadlanmasi  amaclanmistir.
Kanunda belirtilen sartlarin sadlanmasi halinde bu
prosedUr basariya ulasacak olup, borclu ve alacaklilar
Uzerinde iflasin  acilmasinin hukuki  sonuclarini
doguracaktir.
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CONCLUSION

Existence of the financial bankruptcy reasons
stipulated in the law and a request made, the court
will decide to file the bankruptcy. With the filing of
bankruptcy, legal consequences will arise on the
debtor's property, the rights of the debtor and
creditors.

These goods or rights must have economic value
and be transferable. The pledged property of the
insolvent will also enter the table, without prejudice
to the priority right of the pledgee on the pledged
property. Precautionary confiscated goods and
confiscated goods that have not been turned into
cash when bankruptcy filed will also enter the table.

With the filing of the bankruptcy, even if the
bankruptcy does not lose his/her right of ownership
over the assets, insolvent will lose his/her
administrative authority over the goods that have
entered the bankruptcy table. Furthermore, the
insolvent will be able to dispose freely only on the
goods that are not included in the bankrupt’s estate.
The insolvent will also lose his authority to pursue
litigation over the goods on the estate. Insolvent
will not be a party to the lawsuits regarding the
goods and rights that are on the table, and if the
insolvent was a party in the civil lawsuits initiated
before the bankruptcy was filed, these lawsuits will
stop. Moreover, the bankrupt will not be able to
accept any payment after the bankruptcy has been
filed. The debtor of the bankrupt will be released
from the debt she/he has paid in proportion to
the money or value on the table, and the payment
made to the insolvent will not reduce the debt as
a rule. Finally, with the filing of the bankruptcy, the
proceedings against the debtor through foreclosure
will cease and these proceedings will remove with
the finalization of the bankruptcy decision.

TERMS AND CONSEQUENCES OF DIRECT BANKRUPTCY

The filing of bankruptcy will also have legal
consequences on the rights of creditors. With the
filing of the bankruptcy, the debts of the insolvent
will become due. Even if the debts that the insolvent
was guarantor are not due, they can be registered
as debit on the table. Contingent and indefinite
maturity receivables may also be written to the
bankruptcy desk by the creditor of the debt, which
may arise in the future. Receivables other than
money and collateral receivables, i.e. non-monetary
receivables, can also be converted into money
receivables and written on the table. Interest will
continue to accrue on receivables entering the
bankrupt's estate. In addition, if the bankruptcy
liquidation of those who have committed a debt
together coincide with the same time, the creditors
will be able to claim their entire receivables from the
desk of each of the bankrupt's estates. As it can be
seen, equality has been tried to be achieved among
all creditors.

As a result; shorter bankruptcy procedure foreseen
through follow-on bankruptcy, in order to provide
better protection to creditors and bona fide third
parties who may have relations with the debtor.
This procedure will be successful if the conditions
specified in the law are met, and legal consequences
of bankruptcy will arise for the debtor and creditors.
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HACIZ

Haciz, en kisa aciklamasi ile borclunun mallari
Uzerindeki tasarruf yetkisinin kisitlanmasidir. Haciz
ile tasarrufyetkisi kisitlanan bor¢lu, borcunu 6demez
ise hacizli mal paraya cevrilir. Hukuken gecerli bir
hacizden s6z edebilmek igin, bir para alacaginin
tahsili amaciyla, borcluya ait malvarligi degerlerine
icra dairesi tarafindan hukuken el konulmasi
gerekmektedir. Hukuken el koymak kavraminin
tanimi ise gerek odretide gerek uygulamada
tartismalara yol agmaktadir.

Mallara fiilen el konulmasi ise haczin devami
niteliginde uygulanan bir muhafaza tedbiridir.
Bu nedenle s6z konusu mallara hukuken haciz
konulmasiyla  borclunun  malvarligi  Gzerindeki
zilyetligi sona ermemektedir. icra ve Iflas Kanunu’nda
hangi mallarin hacze kabil olup olmadidinin
yani sira hacze kabil mallarin haczedilme usull
dizenlenmistir.

Icra ve Iflas Kanunu’'nda, Tasinir ve Tasinmaz mallarin
haczedilme usult 85. Maddesinde hukiam altina
alinmis olup, haczin neticeleri ve satis usulleri ise
farkli kanun maddelerinde zikredilmistir.

Tasinir ve tasinmaz mallarin haczi baslkli [iK'nun
85/1. maddesini incelemek gerekirse; “Borglunun
kendi yedinde veya UglncU sahista olan tasinir
mallariyla tasinmazlarindan ve alacak ve haklarindan
alacaklinin ana, faiz ve masraflar da dahil olmak Gzere
butin alacaklarina yetecek miktari haczolunur”
Kanun maddesinin acik hikmanden anlasilan, tasinir
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ve tasinmazlarin haczinin ilk ve en onemli sarti,
borcu karsilayacak miktar ve degerde olmasidir.
Uygulamada ve 6gretide 1iK'nun 85/1. Maddesinin
ihlal edilip, alacak miktarindan fazla degerde tasinirin
veya tasinmazin haczedilmesi durumunda, karsimiza
cikacak kavram “Taskin Haciz” olacaktir.

Tasinir ve tasinmaz mallarin haciz usullerive gecerlilik
sartlarini ayri ayri incelemek gerekirse;

TASINIR MALLARIN HACZI

Tasinir mallar 1IK m. 102/1 uyarinca icra mudird
tarafindan, kiymetleri de takdir edilerek tutanaga
gegirilmek suretiyle haczedilir. S6z konusu islem
kural olarak bulunduklari yerde gerceklestirilir.
Ancak tasinir mal sicile kayitl ise 11K m79 uyarinca
haczedildiklerinin tutanadga gecirilmesi ve bunun
sicile kaydettirilmesiyle de haczedilebilmektedir!

Tasinir  malin muhafaza altina alinmasi, haczin
tamamlanmasi icin bir gecerlilik sarti degildir. Bu
nedenletasinirmallarafiilen el konulmasizorunlulugu
soz konusu dedildir. Hukuken el konulmasi yeterli
olacaktir. Ancak alacakli talep ettiginde hukuken
haczedilen tasinir mallar muhafaza altina alinacaktir.
Alacaklinin muhafaza masrafini pesin olarak 6demesi
gerekmektedir. Nitekim Yargitay'in bir kararinda
bahsedildigi Gzere; mallarin borgluya veya 3. kiside
birakilmasi haczin gecersizligini degil muhafaza
tedbirine basvurulmadigini gosterir.

Eger haczedilen tasinir mal muhafaza altina
alinmamis ise satis talebi s6z konusu oldugunda
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THE EFFECT OF THE RELATIONSHIP
BETWEEN THE ATTACHMENT AND THE
MEASURES OF PROTECTION ON THE
VALIDITY OF THE ATTACHMENT

AN ATTACHMENT

An attachment, with its shortest explanation, is the
restriction of the debtor’s disposition authority on
his/her property. If the debtor, whose disposition
authority is restricted by attachment, does not
pay his debt, the seized property is converted
into money. In order to talk about a legally valid
attachment, the assets of the debtor must be legally
confiscated by the enforcement office in order to
collect a money receivables. The definition of the
concept of legal confiscation leads to debates both
in doctrine and practice.

The actual seizure of the property is a protective
measure applied asa continuation of the attachment.
For this reason, the possession of the debtor on his
property does not end with the legal attachment
of the goods in question. The Enforcement and
Bankruptcy Law regulates which goods are subject
to attachment, as well as the procedure for the
attachment of seizureable goods.

In the Enforcement and Bankruptcy Law, the
procedure for the attachment of movable and
immovable property is stipulated in Article 85,
and the results of the attachment and the sale
procedures are requlated in different articles of the
law.

To examine Article 85 of the law titled attachment
of movable and immovable property; “The amount
sufficient for all receivables of the creditor, including
the principal, interest and expenses, from the

movable property of the debtor, which is in tha
hand of the debtor or a third party, as well as from
his real estate and receivables and rights, shall be
seized” It is understood from the explicit provision
of the article of the law that the first and most
important condition of the attachment of movable
and Immovable property is the amount and value
that will cover the debt. In practice and doctrine, if
the 85 Article of the Enforcement and Bankruptcy
Law is violated and attachment of movable or
immovable property worth more than the amount
of receivable, the concept that we will come across
will be an Excessive Attachment.

To examine the attachment procedures and
validity conditions of attachment for moveable and
immovable property separately;

ATTACHMENT OF MOVABLE PROPERTY

Movable property is seized by the executive
director by appreciating its assets and passing them
to minutes in accordance with Article 102/1 of the
Enforcement and Bankruptcy Law. The mentioned
transaction is made, as a rule, in the place where
they are located. However, if the movable property
is registered, it can also be seized by passing them
to the minutes and registering this in the register in
accordance with Article 79 of the Enforcement and
Bankruptcy Law.

The conservation of movable property is not
a validity condition for the completion of the
attachment. For this reason, actual confiscating




muhafaza altina alinir veya ihale alicisina teslime hazir
hale getirilirliKk madde 88/2 uyarinca sicile kayith
motorlu kara araclari bakimindan 106nci madde
hikma sakl tutulmustur. ilgili madde uyarinca sicile
kayith motorlu kara araclari bakimindan muhafaza,
kiymet takdiri ve satis talebi beraber yapilmalidir.

Her ne kadar tasinir mallar bakimindan muhafaza
zorunlu degdilse de 1K madde 88/1 uvarinca;
bor¢lunun kendisinde veya Gclinct kiside bulunmasi
fark etmeksizin para, altin, kiymetli evrak, hisse
senedi, hamiline yazili senet gibi tasinir esyanin
haczedilmis olmasi, bunlarin, icra dairesi tarafindan
muhafaza altina alinmasi sartina baghdir. Bunlarin
fiilen icra dairesi tarafindan muhafaza altina alinmasi
gerekir. Sonug olarak 11K 88/1'de bahsedilen tasinir
mallar bakimindan muhafaza bir gecerlilik sartidir.

Haczedilip muhafaza altina alinmasina karar verilen
mallar, kural olarak yediemine teslim edilir. Yediemine
teslim edilen mallar depoda tutulursa yediemin ile
depo Ucreti alacaklidan alinir. Alacaklinin bu Gcretleri
pesin olarak 6demesi gerekmektedir. Haczedilen
tasinir malin yediemin suretiyle borclu elinde veya
Gcuncl sahis nezdinde birakilmasi da mumkundar.
Alacakli onay verirse, diger tasinir mallar istenildigi
zaman verilmek sartiyla, borg¢luda veya Gglncl
sahis nezdinde birakilabili. Bu halde muhafaza
masraflari alacaklidan pesin olarak alinmaktadir.
Buna karsin, GclncU sahsin elinde bulunan tasinir
mallar  haczedildiginde alacaklinin  muvafakati
olmasa dahi, mal G¢lncd sahsin kabul etmesi halinde
UcUncd sahsa yediemin olarak birakilir. Mallarin satis
mahalline getirilmemesi durumunda, muhafaza
altina alinabilir veya yediemin dedisikligi yapilabilir
(lIK.m.88/11). Bunun disinda haczedilen tasinir mal,
icra mudurunun takdir hakki ¢ergevesinde, gegici
olarak ve istenildiginde verilmek kosuluyla bir
Uglncd kisiyve veya yedi emin depolarina birakilabilir.
Bu durumda IiK madde 95’e gére alacakli, haczedilen
mallarin muhafazasi icin gerekli masraflari pesin
olarak vermekle yukamli haldedir. icra dairesinin
GcUncl bir sahsa rehnedilmis olan mallari da
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muhafaza altina almasi mumkundar. Ticari isletme
rehni kapsamindaki tasinirlar ise icra dairesince
satilmalarina karar verilmesinden sonra muhafaza
altina alinabilir  Bu mallar paraya cevrilmedidi
takdirde geri verilir.

Muhafaza tedbirine iliskin iki istisna séz konusudur.
Bu durumlardan ilki lIK madde 88/4'te dizenlenen
Ticari Islerde Tasinir Rehni Kanunu kapsaminda
haczedilen tasinir mallar hakkinda satis karari
verilinceye kadar, soz konusu tasinir mallar muhafaza
altina alinamaz. Alacaklinin talebi olsa dahi muhafaza
altina alinmayacaktir. Bir diger istisna ise 11K madde
88/3'te duzenlenmistir: “Turkiye'nin taraf oldugu
uluslararasi  andlasma hokUmleri  sakl kalmak
kaydiyla, yabancidevlet baskani, parlamento baskani,
hukumet baskani veya hikumet Gyelerini tasiyan
ulasim araclari, bu kisiler Turkiye'de bulunduklari
strece, muhafaza altina alinamaz ve yediemine
birakilamaz.”?

Tasinirlarin haczedilme usulindeki amir hukamlerin
pratikteki  uygulama sekillerini  ana hatlariyla
inceledik. Gelinen asamada, Tasinirlarin hukuken
haczinin gecerlilik sartlarinda  uygulamada ve
ogretide ¢okga tartismaya yol agmis bir kavram
mevcuttur. Bu kavram; “Tasinir malin  haczedilip
yerinde birakilma” usulidtr. Bu hususta Yargitay
ictihatlari dahi kendi igerisinde bir gorts birligi
olusturamamistir. Bu yazimizda, tasinirlarin haciz ve
gecerlilik usulinU aciklarken, tartismali “Tasinir malin
haczedilip yerinde birakilma” usulinin gecerliligi
hususundaki gorusleri tartismak ve kendi kanaatimizi
de belirtecegiz. Soyle ki;

lIK’nun 85. Maddesinde Tasinir mallarin borca yetecek
miktarda haczedilmesi gerektigine hukmedilmistir.
Tasinir mallarda haczin neticeleri  bashkl  86/1.
maddesinde “Bor¢lu, alacaklinin muvafakati ve icra
memurunun musaadesi alinmaksizin mahcuz tasinir
mallarda tasarruf edemez. Haczi koyan memur
hilafina  hareketin  cezai mesuliyeti mustelzim
oldugunuborgluyaihtareder” hukma yeralmaktadir.

HACIZ VE MUHAFAZA TEDBIRLERI ARASINDAKI ILISKININ HACZIN GECERLILIGINE ETKISI
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to movable property does not have to be made.
Legal confiscation is sufficient. However, when
the creditor request, the seized movable property
will be protect. The creditor is required to pay the
preservation cost in advance.As a matter of fact, as
mentioned in a decision of the High Court of Appeal;
leaving the goods to the debtor or a third party does
notindicate theinvalidity of the attachment, but that
the protective measure has not been applied for.

If the seized movable property has not been taken
under protection, in the case of a request for sale it
is taken under protection or made ready for delivery.
Pursuant to Article 88/2 of the liK, the provision of
Article 106 has been reversed for registered motor
land vehicles. In accordance with this article, the
conservation, appraisal and sale request must be
made together in terms of registered motor land
vehicles.

Although protective measure is not mandotory
in terms of movable property, the attachment of
movable property such as money, gold, negoitable
documents, share certificates, bearer papers,
regardless of whether the debtor is present with it
or a third party is conditional on their being taken
under protection by the enforcement Office in
accordance with article 88/1 of Enforcement and
Bankruptcy Law. These muist be taken under
protection by the enforcement Office. As a result,
protective measure is a validity condition in terms
of movable property mentioned in Article 88/1 of
Enforcement and Bankruptcy Law.

The goods that are decided to be seized and taken
under protection are delivered to the trustee, as a
rule. If the goods delivered to the trustee are kept
in the storeage, the trustee and storage fees are
collected from the creditor. The creditor is required
to pay these fees in advance. It is also possible to
leave the seized movable goods to the debtor or a
third party as atrustee. Ifthe creditor approves, other
movable good can be left with the debtor or a third
party, provided that they are given when requested.
In this case, the conservation fees are collected from

the creditor in advance. On the other hand, when
the movable property which in possession of third
party is seized, even if the creditor does not have
his consent, the goods is left to the third party as
a trustee if the third party accepts it. In the event
that the goods are not brought to the place of sale,
they can be taken under protection or a change of
trustee can be made (Article 88/2). Apart from this,
the seized movable property may be left to the third
party or trustee’s storeage within the framework of
the executive director’s discretion, temporarily and
on condition that it is given when requested. In this
case, according to Article 95 of the Enforcement
and Bankruptcy Law, the creditor is obliged to pay
the necessary costs in advance for the conservation
of the seized goods. It is also possible for the
enforcement office to protect the goods that have
been pawned to a third party. The movables
covered by the commercial enterprise pledge can
be protected after the decision of the enforcement
office to sell them. These goods are returned if they
are not converted into Money.

There are two exceptions to the protective
measure. The first is requlated in Article 88/4 of
the Enforcement and Bankruptcy Law. According
to this article, to movable property seized under
The Act About Pledge On Movable Goods in Trade
Transactions, cannot be taken under portection
until the decision on the sale is made. Even if the
creditor has a request, it will not be protected.
Another exception is reqgulated in article 88/3 of
the Enforcement and Bankruptcy Law: ‘Transport
vehicles carrying the foreign head of state, head
of parliament, head of government or members
of government cannot be preserved and left to
the trustee as long as these persons are in Turkey,
without prejedice to the agreements to which
Turkey is a party.”

We have examined the practical application of the
imperative provisions in the attachment procedure
of movable properties in outline. At the present
stage, there is a concept that has caused a lot of
controversy in practice and doctrine in the validity
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Bu maddeden cikarilacak en énemli anlam, Tasinir
haczi sonucunda, bor¢lunun veya Uglincd sahsin
elinde bulunan tasinir Gzerindeki tasarruf yetkisinin
kisitlanmasinin, haczin gegerliligi icin sart olmasidir.
Tasinir malin haczi durumunda, mal Uzerindeki
tasarruf yetkisinin kisitlanma sekli ise; 1IK'nun 86/1.
Maddesinde 1) Alacaklinin muvafakati alinmaksizin 2)
fcra memurunun masaadesi alinmaksizin, tasinir mal
Uzerinde tasarruf edilemeyecek olmasidir. Ustelik
kanun maddesindeki “ve” baglaci ile bu iki durumun
ayni anda mevcut olmasi sarti aranmaktadir,

Ik gorts, bu maddeden yola ¢ikarak, mali hukuken
tutanada gecirmek suretiyle haczedip, yediemin
sifati ile kimseye teslim etmeksizin veya mali
muhafaza altina almaksizin, hukuken gecgerli bir
haciz yapilabilecedini, yalnizca muhafaza tedbirleri
uygulanmadigini, muhafaza tedbiri ile hukuken
haczedilmis sayilma kavramlarinin  birbirlerinden
farklioldugunusavunmaktadir Bugorisegore, tasinir
malin yediemin sifati ile kimseye birakilmamasina ve
muhafaza altina alinip lisansli yediemin deposuna
goturilmemesine, 11K 86/1. Madde kapsaminda; 1)
Alacakl muvafakat etmis, 2) icra memuru misaade
etmistir.  Dolayisiyla bu  gorisin  savunucular,
kanunda, muhafaza tedbirinin haczin gegerlilidi i¢in
sart olmadigin, lIK 86/1. Maddesindeki iki gecerlilik
sartinin yerine gelmesinden bahisle, bir tasinir
malin haciz tutanagina gecirilmesi ile hukuken
haczedildigini ve “Haciz tutanadina gecirilip, yerinde
birakilmasi” durumunda gecerlibir haczin varligindan
soz etmektedir.

Ikinci gorus ise; tasarruf yetkisinin sinirflanmasinin
TMK  kapsaminda; 1) Zilyetligin engellenmesi 2)
Cezai mueyyide sarti ile hakkin kisitlanmasi Seklinde
olabilecegini, kanunda vyer alan 1) Alacaklinin
muvafakati  alinmaksizin = 2) Icra  memurunun
musaadesi alinmaksizin, tasinir mal Gzerinde tasarruf
edilemeyecek”  kavramlarindan asil  anlatiimak
istenenin, Zilyetligin engellenmesi yani malin
muhafaza altina alinarak lisansh yediemin deposuna
kaldirlmasi veya yediemin sifati ile bor¢lu veya
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Uglncd kisiye, TCK 289. Maddesine gére mala zarar
gelmesi veya malin, alacakli ve icra memurunun
talebi halinde gosterilmemesi durumundaki cezai
mueyyidelerin ihtar edilmesi Uzerine, yediemin sifat
ile teslimin haczin gecerlilik sarti olacagi gorusidur.
Buradaki gorise gore 1IK 86/1. Maddesinin Lafzi
degil, Anlamsal vyorumlanmasi gerekmektedir.
Zira, bir malin s6zde haczedilip yerinde birakilmasi
durumunda, 1K 86/1. Maddesine gore Alacakli
ve icra memuru malin gosterilmesini, kimden
isteyecektir? Cunkl ortada bir yediemin yoktur.
Sozgelimi hukuken haczedilmis oldugu iddia edilen
mal, birakilan yerde bulunamazsa bunun sorumlusu
kim olacaktir? ikinci gortstin en onemli destekgileri
arasinda Yargitay Uyesi Hak. Mahmut Coskun ve
uygulamadaki gorsleri cokca kabul géren Istanbul
eski lcra Muduri Av. Necdet Kaplan yer almaktadir,
Yargitay 19. Hukuk Dairesinin 23.02.2011 Tarih ve
2010/14653 E. ;2011/2297 K. Sayili kararinda ozetle?;
“Tasinir mallarin haczi halinde munasip bir yerde
muhafazasi veya yediemin sifatiyla borcluya ya da
Uglncl bir kisiye teslimi gerekir. Bu zorunlulugu
uyulmadan vyapilan trafo haczi gegersizdir. Sira
cetvelinde dikkate alinamaz” seklinde hukmu
bulunmaktadir. Yine Av. Necdet Kaplan icra ve Iflas
El Kitabi 5. Guncellenmis baski 270. Sahifesinde
“1-Alacaklinin talebiile haczi yapilan mallar muhafaza
alinabilecedi gibi borgluya da vyediemin olarak
birakilabilir. Ancak haciz yapilan mal bor¢lunun
elinde dedil de UGglnct kisinin elinde ise, bu
durumda mal haczedilip haciz adresinde G¢uncy kisi
yediemin olarak bu mallari almasi halinde, ¢ekismeli
mallar muhafaza altina alinamaz.*” Istanbul Eski Icra
MGdira Av. Necdet Kaplanin goristne gore de
valnizca iki sekilde haciz yapilabilmektedir. Bu yollar;
1) Tasinir malin muhafaza altina alinmasi 2) Bor¢luya
veya Uclncu kisiye yediemin birakilmasi yoludur.

Biz, bu tartismali hususta ikinci gorisun uygulama
alani bulmasinin daha adaletli ve hakkaniyetli olacadi
kanaatindeyiz. Keza, ilk goristn kabuli durumunda,
haciz sirasinda hazir bulunmayanlar agisindan ciddi
hak kayiplari yasanacaktir. Ayrica cebr-i icranin G¢
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conditions of legal attachment of movable property.
This concept is the procedure of ‘attachment of
movable property and leaving it in place’. Even the
legal precedent of the High Court of Appeal on this
issue could not form a consensus within itself. In this
article, while explaining the attachment and validity
procedure of movable property, we will also discuss
the opinions on the validity of the controversial
‘attachment of movable property and leaving it
in place’” procedure and state our own opinion.
Namely;

In the Article 85 of the Enforcement and Bankruptcy
Law, it is stipulated that movable property must
be seized in an amount sufficient for the debt. The
provision is contained in the article 86/1 titled the
consequences of attachment on movable property
‘The debtor can not dispose on seized movable
property without the creditor’s consent and the
bailiff's permission. The bailiff who seized warns the
debtor that the action against is a criminal liability.
The most important meaning to be deduced from
this article is that as a result of attachment, the
restriction of debtor’s disposition authority on
his property in the hands of the debtor or a third
person is a validity condition of the attachment. In
case of attachment of movable property, the form
of restriction of the debtor’s disposition authority
on the good is; in the article 86/1 of Enforcement
and Bankruptcy Law; T)without the creditor’s
consent 2)without the bailiff's permission, it is not
possible to dispose on movable property. Moreover,
with conjunction ‘and’ in this article of the law, it is
required that these situations exist at the same time.

The first view, based on this Article, argue that a
legally attachment can be made by recording the
property in the minutes, without deliver it to anyone
as a trustee or protect the property, only protective
measures are not applied, the concepts of legally
seized and protective measure are different from
each other. According to this opinion, the movable
property is not left to anyone in the capacity of
trustee and is not taken under protection and taken
to the licensed trustee's storeage, within the scope

of the 86/1 of the Enforcement and Bankruptcy
Law; 1) The creditor has consented, 2) The bailiff
has given permission.; Therefore, the proponents
of this opinion argue that the protective measure is
not a condition for the validity of attachment, that
a movable property is legally seized by writting it
to the minutes, due to the fulfillment of two validity
conditions in the Article 86/1 of Law, and that there
is a valid attachment if it is ‘writing to minutes and
leftin place’

The second opinion is that the limitation of the
disposition authority may be as follows within
the scope of the Turkish Civil Code; 1) Prevention
of possession 2) Restriction of the right with the
condition of criminal sanction, the main idea of the
Twithout the consent of the creditor 2) Without
the permission of the bailiff, it will not be possible
to dispose on movable property’ is prevention
of possession, that is, taking the goods under
protection and removing them to the licensed
trustee's storeage or in the capacity of trustee,
delivery will be a condition for the validity of the
seizure upon noticing to the debtor or third party
as a trustee that according to the Article 289 of the
Turkish Criminal Code, criminal sanctions in the
event of damage to the property or failure to show
the property at the request of the creditor and the
bailiff. According to the opinion here, the article 86/1
of the Enforcement and Bankruptcy Law should be
interpreted not grammatical, but semantic. Because
in the event that a property is supposedly seized and
left in place, who will the creditor and bailiff ask to
show the property according to the article 86/1 of
the law? Because there is no trustee. For intense, if
the property, which is claimed to have been seized
by law, is not found where it was left, who will be
responsible for it? Among the most important
supporters of the second view are Mahmut Coskun,
a member of the High court of appeals, and Necdet
Kaplan, a lawyer who is the former executive
director of Istanbul and, whose views are widely
accepted in practice. In the decision of the 19th
Civil Chamber of the supreme court of appeals with
the docket number 2010/14653 and the decision
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ana kolunun oldugu, bunlarin ise Alacakli, Borglu
ve Devlet oldugu sistemde, Borglu veya takip disi
Gcuncd kisilerin mulkiyet haklari, haberleri dahi
olmadan kisitlanacaktir. Bu durum da Anayasa’dan
kaynakli Temel Hak ve Hurriyetlerin agik ihlalidir.
Muhafaza tedbirlerinin uygulanmadigi mahcuzlar
yonunden, malin telef olma durumu karsisinda ise
kimseye sorumluluk ytklenemeyecek, alacakli veya
bor¢lunun malvarliginda eksilmeye yol agacaktir. Bu
nedenlerle uygulamada gorus birligi olmasa da ikinci
go6ristn uygulanmasi gerektigi kanaatindeyiz.

TASINMAZ MALLARIN HACZI

Tasinmaz mallarin hacziliK m. 102’ de dizenlenmistir.
lIKm.102 uyarinca tasinmaz malin haczi, ilgili
tasinmazin bulundugu yerde gergeklestirilir. Bu
haciz, tapu siciline serh verilmektedir® Her ne
kadar Icra Iflas Kanunu bu yontemi benimsemis olsa
da uyqulamada daha farkli bir yol izlenmektedir.
Uygulamada  genellikle  tasinmazin  oldugu
mahalle gidilmeyip tapuya yazi yazilir. Tapuya serh
verilmesiyle birlikte de UgUncu kisilerin iyi niyeti
ortadan kalkmaktadir.

Bu serh, TMK'nun 1010°uncu maddesi
cercevesinde tasarruf yetkisinin  kisitlanmasina
iliskindir ancak emredici nitelikte bir hikim
dedildir. Bu serh ile birlikte GgUncd kisi iyi niyet
iddiasinda bulunamayacaktir. Tasinmaz haczinde
uygulanabilecek olan bu serh muhafaza tedbiri
niteliginde olsa da haczin gecerliligi bakimindan
bir sart dedildir. Bu nedenle serh verilmese dahi
haciz gegerli olacaktir. Tasinmaz haczinin yukarida
belirtilen usullerde yapilmamasi durumunda lcra
Mahkemesinde sikayet yoluna gidilebilecektir.

Tasinir  mallarda  tasarruf islemi  yapilmasi icin
alacaklinin - muvafakati ve icra dairesinin izni
gerekirken tasinmaz mallarda her ikisine de gerek
bulunmamaktadir. Ancak tasinmaz malin haczi tapu
siciline serh verildiginde haciz yeni malike karsi da
ileri strtlebilecektir.
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OZET VE SONUC

Borclunun  borcunu  ifa  etmemesi  halinde
bor¢lunun  mallari  icra  organlari  tarafindan
haczedilir®  Alacaklilarin = talebi ile haczedilen
mallar paraya cevrilmektedir. Boylece alacaklilarin
alacadi karsilanmis olur. [IK m. 86 uyarinca tasinir
mallarin haczi ile birlikte borclunun tasarruf yetkisi
kisitlanmaktadir: ‘Borclu, alacaklinin muvafakati ve
icra mudurinin musaadesi alinmaksizin mahcuz
tasinir mallarda tasarruf edemez.” Goruldigu Gzere
tasinir mallarin hacziyle birlikte 11K 86 uyarinca
borclunun s6z konusu mallar Gzerinde tasarruf
hakki kisitlanmakla birlikte ilgili maddede mulkiyet
hakkinin sinirlanmasina iliskin bir hokim yoktur.
Bu nedenle borclunun haczedilen tasinir mallar
Uzerinde mulkiyet hakki devam eder, alacakli ise sirf
haczin gergeklesmesiyle birlikte mulkiyet hakkini
elde edemez.

Yine 11K m.86'da belirtildigi Gzere borclu haczedilen
tasinir mal Uzerinde ancak borclunun muvafakati ve
icra mudurdnun izni ile tasarrufta bulunabilecektir.
Isvicre’de ise alacaklinin muvafakati sarti aranmayip
inisiyatif icra memuruna birakilmistir” Kural olarak
tasinir mallarin haczi haciz tutanaginin hazirlanmasi
ile tamamlanmis olur. icra dairesi tarafindan fiilen el
konulmasi zorunlu degildir. Ancak 1iK madde 88'de
dizenlenen tasinir mallarin muhafaza altina alinmasi
zorunludur. Tasinmaz mallar bakimindan ise icra
mUudurligu tarafindan haciz karariverilmesiyeterlidir.
Tasinirlar  yonunden haczin  gecerlilik  sartlari
acisindan, yediemin sartiyla teslim ve muhafazada
ortak kanaat olussa da, tutanagda gecirilip muhafaza
tedbiri  uygulanmayan  mahcuzlarin  hukuken
haczinin gegerli olup olmadigi hususunda ise gorus
birligi bulunmamaktadir.
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number 2011/2297 and dated 23.02.2011, the High
Court of Appeals has decided in brief;? “ In case of
attachment of movable property, it is necessary to
protect it in an appropriate place or deliver it to the
debtor or a third person in the capacity of trustee.
Transformer attachment made without complying
with this obligation is invalid. It can not be taken into
account in the order table’ According to Necdet
Kaplan's Enforcement and Bankruptcy Handbook 5.
The updated edition on page 270: T)At the request
of the creditor, the seized goods can be kept or left
to the debtor as a trustee. However, if the seized
goods is in the hands of a third person and not in
the hands of the debtor, in this case, if the goods is
seized and the third person receives these goods as
3 trustee at the attachment address, the contested
goods can not be kept.” 4 According to the opinion of
Necdet Kaplan, a lawyer who is the former executive
director of Istanbul, attachment can only be made
in two ways: 1) The protection of movable property
2) the way of leaving to debtor or a third person as
atrustee.

We believe that applying the second view to this
controversial issue would be more fair and equitable.
Also, in case of acceptance of the first view, serious
right losses will be experinced for those who were
not present during the attachment. In addition, in
a system where there are three main branches of
compulsory enforcement, these are the creditor,
the debtor and the state, The property rights of the
debtor or third parties will be restricted without their
knowledge. This situation is a clear violation of the
fundamental rights and freedoms which regulatedin
the constitution. In terms of attachments where the
protective measures are not applied, no one will be
liable in the event of the property being destroyed,
which will lead to a decrease in the assets of the
creditor or debtor. For these reasons, although
there is no consensus in practice, we believe that the
second view should be applied.

ATTACHMENT OF IMMOVABLE
PROPERTY

The attachment of immovable property is requlated
in Article 102 of the Enforcement and Bankruptcy
Law. In accordance with Article 102, the attachment
of immovable property is carried out at the place
where the immovable property is located. This
attachment is annotated to the land registry.®
Although the Enforcement and Bankruptcy Law
has adopted this method, a different path is being
followed in practice. In practice, the neighborhood
where the real estate is usually located is not visited
and the deed is written. With the annotation to the
deed, the good faith of third parties disappears.

This annotation is related to the restriction of the
disposition authority within the framework of
Article 1010 of the Turkish Civil Code, however, it
is not a imperative provision. With this annotation,
the third party will not be able to claim good faith.
Although this annotation which can be applied in
the attachment of immovable property, is a measure
of conservation, it is not a condition in terms of the
validity of the attachment. Therefore, even if no
annotation is given, the attachment will be valid. In
case the immovable attachment is not made in the
above-mentioned procedures, a complaint can be
filed with the Enforcement Court.

In order to dispose on movable property, the
consent of the creditor and the permission of the
enforcement office are required, while inimmovable
property, both are not required. However, when the
attachment of immovable property is annotated
to the land registry, the attachment can also be
brought forward against the new owner.
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SUMMARY AND CONCLUSION

If the debtor does not fulfill his/her debt, the
debtor's property is seized by the executive bodies
At the request of the creditors, the seized goods
are converted into money. Thus, the receivables of
the creditors will be met. In accordance with Article
86 of the Enforcement and Bankruptcy Law, the
debtor's disposition authority is restricted along
with the attachment of movable property: ‘The
debtor cannot dispose on seized movable property
without the consent of the creditor and the
permission of the enforcement director. As can be
seen, with the attachment of movable property, in
accordance with Article 86, the debtor's disposition
authority on these goods is restricted, but there is
no provision for limiting the right of ownership in
the relevant article. For this reason, the debtor's
right of ownership continues on the seized movable
property, while the creditor cannot obtain the
right of ownership only with the realization of the
attachment.

As stated in Article 86, the debtor will be able to
dispose on the seized movable property only with
the consent of the debtor and the permission of
the executive director. In Switzerland, the consent
of the creditor is not required and the bailiff takes
initiative.” As a rule, the attachment of movable
property is completed with the preparation of the
minutes. Confiscation by the Enforcement Office
is not mandatory. However, it is mandatory to put
the movable property requlated in Article 88 under
protection. In terms of immovable property, it is
sufficient to make a attachment decision by the
enforcement office. In terms of validity conditions
in the attachment of movable properties, there
is @ common opinion that putting under custody
with the condition of a trustee and, conservation
is mandatory. However, there is no consensus on
whether the attachment of properties which are
recordedin the minutes but measure of conservation
is not applied, is valid or not.
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7343 SAYILI ICRA VE IFLAS
KANUNU ILE BAZI KANUNLARDA
DEGISIKLIK YAPILMASI HAKKINDA

KANUN KAPSAMINDA

ICRA VE IFLAS KANUNU'NDA

COCUK TESLIMINE ILISKIN
DEGISIKLIKLERIN TAKDIM VE IZAHI

GENEL ANLAMDA,;

2004 sayil lcra ve Iflas Kanunu'nda, son olarak
3011.2021 tarihinde 7343 sayili “lcra ve Iflas
Kanunu ile Bazi Kanunlarda Degisiklik Yapilmasi
Hakkinda Kanun” ile bazi onemli degisikliklere
gidilmistir. 7343 sayili Kanun kapsaminda, Icra ve
Iflas  Kanunu'ndaki  bazi  hukamler degistirilmis,
bazi hukumler vyararlikten kaldinlmistic ve yeni
hukamler eklenmistir. Bu minvalde cocuk teslimi ve
cocukla kisisel iliski kurulmasina iliskin 2004 sayili
Icra ve Iflas Kanunu ve 5395 sayili Cocuk Koruma
Kanunu htkumlerinde daha cok uygulamaya yonelik
kokla dedisiklige gidilmistir. Bu degisiklik ile ¢ocuk
teslimine iliskin ihtisaslasmis mudurlikler tahsis
edilmistir. Kanuni degisiklige gidilmesinin  genel
anlamda amaci cocuk teslimine iliskin hiktmlerin
musterek ¢ocudun psikolojik gelisimini olumsuz
etkileyecek nitelikte ihtilaflara sebep olmasi ve
meselenin ihtisas gerektiren bir mesele olmasindan
dolayidir.

Turk Medeni Kanunu’'na gére bosanma durumunda
velayet hakim tarafindan eslerden birine verilebilir
(TMK 336). Bu durumda c¢ocugun ikametgahini
belirleyen; bakimi, editimi, gelisimi ve gozetiminde
birinci derecede sorumlu olan velayet hakkina sahip
ebeveyn' cocukla surekli kisisel iliski icerisindedir.
Diger ebeveyn ise cocukla mahkemenin belirledigi

SABIT TURGUT
sturgut@egemenoglu.com

sekilde kisisel iliski kurabilmektedir. Mulga kanun
maddesi  geredince; c¢ocudun velayet hakkina
sahip olmayan ebeveyniyle kisisel iliski kurmasinda
sorunlar vyasanirsa cocukla kisisel iliski kurmak
isteyen ebeveyn icra yoluna basvurabilmekteydi.

Bir baska deyisle kanuni degisiklikten once; Turk
hukukunda cocuk teslimi ve cocukla kisisel iliski
kurulmasina dair ilamlar, Icra ve iflas Kanunu
hukumlerine goére icra daireleri tarafindan yerine
getirilmekteydi. Bu ustl, takip talebi, icra emri, zorla
yerine getirme ve yerine getirilmedigi takdirde hapis
ile tazyik etme Uzerine kurulu olan bir sistemdi.?

Yapilan dedisikliklerle  ¢ocugun Ustin  yararina
hizmet etmede yetersiz kalindigi ve taraflar arasinda
yeni ihtilaflara neden oldugu gerekgesiyle; cocuk
teslimi veya cocukla kisisel iliski kurulmasina dair
mahkemeler tarafindan verilen ilam veya tedbir
kararlarinin yerine getirilmesine dair muessese
gelistirilmistir. Kokl bir dedisiklikle ¢ocuk teslimi
ve cocukla kisisel iliski kurulmasina dair ilamlarin
icrasi ve tedbir kararlarinin uygulanmasi 2004
Sayili Icra iflas Kanunu'ndan cikartilarak 5395 sayili
Cocuk Koruma Kanunu’na eklenen Cocuk Teslimi
ve Cocukla Kisisel iliski Kurulmasi baslikli Dordinci
Kisim ile detayli ve genis bir dizenleme alani
bulmustur. Cocuk teslimi veya cocukla kisisel iliski
kurulmasina dair aile mahkemelerince verilen ilam
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EXPLANATION OF CHANGES REGARDING
CHILD DELIVERY IN THE ENFORCEMENT
AND BANKRUPTCY LAW WITHIN THE
SCOPE OF THE LAW NO. 7343 ON THE
AMENDMENT OF SOME LAWS WITH THE
EXECUTION AND BANKRUPTCY LAW

IN GENERAL TERMS;

In the Execution and Bankruptcy Law No. 2004,
some important changes were made with the “Law
onthe Amendment of the Execution and Bankruptcy
Law and Some Laws” numbered 7343 on 30.11.2021.
Within the scope of Law No. 7343, some provisions in
the Execution and Bankruptcy Law were amended,
some provisions were repealed, and new provisions
were inserted. In this respect, fundamental
changes have been made in the provisions of the
Execution and Bankruptcy Law No. 2004 and Child
Protection Law No. 5395 on the delivery of a child
and establishing a personal relationship with the
child. With this amendment, specialized directorates
regarding child delivery have been allocated. The
general purpose of the legal change is that the
provisions on child delivery cause conflicts that may
adversely affect the psychological development
of the joint child, and that the issue is an issue that
requires specialization.

According to the Turkish Civil Code, custody can
be given to one of the spouses by the judge in case
of divorce (Turkish Civil Law art. 336). In this case,
determining the residence of the child; the parent®,
who is primarily responsible for the care, education,
development and supervision of the child is in
constant personal relationship with the child. The

other parent can establish a personal relationship
with the child as determined by the court.
Pursuant to the repealed law article; if there were
problems in establishing a personal relationship
with the child's parent who did not have the right
of custody, the parent who wanted to establish a
personal relationship with the child could apply for
enforcement.

In other words, prior to the amendment of such law;
under Turkish law, judgments regarding delivery of
a child and establishing a personal relationship with
a child were carried out by enforcement offices in
accordance with the provisions of the Enforcement
and Bankruptcy Law. This procedure was a system
based on a request for prosecution, an execution
order, enforced execution and, if not fulfilled,
pressure with imprisonment

On the grounds that the amendments made are
insufficient to serve the best interests of the child
and cause new conflicts between the parties; an
institution has been developed regarding the
execution of the judgments or injunctions given
by the courts regarding the delivery of a child or
establishing a personal relationship with the child.
With a radical change, the execution of the writs
regarding the delivery of a child and establishing
a personal relationship with the child and the




veya tedbir kararlari, icra muduarltkleri tarafindan
degdil ¢ocudun Ustin yarari esas alinarak, Adalet
Bakanligi ¢atisi altinda gorevli Adli Destek ve Magdur
Hizmetleri MudUrlikleri’nce yerine getirilecektir.

4721 sayili Turk  Medeni Kanunu'nda  yapilan
dedisiklikle, cocukla kisisel iliski kurulmasina dair
kararin gerekleri vyerine getirilmedigi takdirde
cocudgun menfaatine aykiri olmamak kaydiyla, talep
Uzerine c¢ocugun velayetinin  dedistirilebilecedi
hiukme  baglanmistir®  Bakanlik,  ihtisaslasma
gerektiren bu husus ile ilgili gorevlendirilecek
memurlaridaseminer, kurs gibiyetkinlikkazandiracak
araclar ile egitim vermesi gerektigi yadsinamaz bir
gercektir. Ancak bu konu ile ilgili bakanlik¢a suan da
hali hazirda atilmis bir adim bulunmamaktadir.

Mulga olan liK maddelerince kisisel iliski kurulmasina
iliskin kararlarin icra dairelerince cebren verine
getirilmesi, musterek cocugun psikolojik gelisimine
olumsuz yonde etki edebilmekteydi. Ayrica
¢ocudun Ustln yararina riayet edilmedidi yoninde
sikayetlere neden olurken dider yandan bu surecgte
hak sahibini mali kulfet altinda biraktidi elestirilerine
sebep olmaktaydi. Mali kulfet, ekonomik imkani
kisitl olan anne veya babalar bakimindan ¢ocugunu
gorememesi  nedeniyle annelik veya babalik
duygusunun  tatminini  engellemekte;  cocuk
bakimindan ise ruhsal ve bedensel gelisim strecinde
anne veya babasinin sevgi ve sefkatini yeterince
hissedememesine yol agabilmekteydi.

Mevcut sistemde (-simdiki mulga olan kanun
maddelerince) cocukla kisisel iliski  kurulmasi
streci esler ve hatta aileleri arasinda baskaca yeni
ihtilaflarin dogmasina da sebebiyet verebilmektedir.
Dedisiklikle, s6z konusu ilam veya tedbir kararlarinin
yerine getirilmesi strecinde yasanan bu ve benzeri
sikdyetlerin giderilmesi amaglanmaktadir*

Kanundedisikligiyle, cocukteslimiveyagocuklakisisel
iliski kurulmasina iliskin ilam veya tedbir kararlarinin
icrasi, icra sistemi disina cikarilarak yeniden
diuzenlenmektedir. Degisiklikle, cocuk teslimi veya
cocukla kisisel iliski kurulmasina iliskin islemlerin,
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Adalet Bakanligi bunyesinde faaliyet gosteren Adli
Destek ve Magdur Hizmetleri Mudurluklerince
ve taraflara mali bir kulfet yuklenmeksizin yerine
getirilmesi  kabul edilmektedir. Bu kapsamda,
ilam veya tedbir kararlarinin yerine getirilmesine
iliskin usul ve esaslar, mahkemeler ile adli destek
ve maddur hizmetleri muduarltklerinin gorev ve
yetkileri, taraflarin hak ve yukumlaltkleri, teslime
iliskin emre muhalefet nedeniyle disiplin hapsine ve
diger hususlara yonelik htkimler sevk edilmektedir.

Uygulamada teslim yukimlUsinin ¢ocuk teslimine
iliskin ilam veya tedbir kararinin gereg@ini rizaen
yerine getirmemek suretiyle velayet hakkini kotiye
kullandigi da musahede edilmektedir. Dedisiklikle,
veldyet hakkina sahip anne veya babanin, kisisel
iliski kurulmasina dair kararin gereklerini vyerine
getirmemesi halinde cocugun menfaatine aykiri
olmamak sartiyla veldyet sahibi dedistirilebilecek
ve bu husus kisisel iliskiye dair mahkeme kararinda
taraflaraihtaredilecektir. Sonuc olarak dizenlemeyle
cocuk teslimi veya cocukla kisisel iliski kurulmasi
stireci cocugun Ustln yarari gozetilerek, taraflara
herhangi bir mali kulfet yuklenmeksizin ve yeni
ihtilaflara yol acmayacak sekilde yuritilebilecektir.

Yeni kanuni duzenlemeyle birlikte, Adli Destek ve
Magddur Hizmetleri Madurltklerince yapilan is ve
islemlere karsi sikdyet yolu bagl bulundugu Aile
Mahkemesi olarak belirtilmistir. Aile  Mahkemesi,
Adli Destek ve Magdur Hizmetleri Mudurltklerince
tarafindan vyapilan islemlerin yerine getirilmesinin
durdurulabilecegi ve ilgililerin gerekli goruldugu
takdirde dinlenmesine karar verilecegi duzenlenmistir.
llaveten, sikayete iliskin aile mahkemesi kararina karsi
itiraz edilecek usulde duzenlenmektedir. Yarurlukten
kaldinlan 1IK maddeleri geregince, ilamlarin icrasina
muhalefet halinde Icra iflas Kanunu 341. maddesine
gore yaptinm uygulanmaktaydi. Yeni dizenleme ile
disiplin hapsi kurumu getirilmistir. Madde kapsaminda
cocugun teslim alinip geri verilmemesi, kisisel iliski
kurulmasina dair kararlarin  yerine getirilmemesi,
kisisel iliski kurulmasi sonrasinda cocugun belirlenen
yere getirimemesi halinde de uygulanacak yaptirnm
dazenlenmistir.
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implementation of the injunctions have found a
detailed and wide requlation area with the Fourth
Section titled Child Delivery and Establishing a
Personal Relationship with the Child added to
the Child Protection Law No. 5395. Decisions or
injunctions issued by family courts regarding
the delivery of a child or establishing a personal
relationship with the child will be carried out by
the Legal Support and Victim Services Directorates
under the Ministry of Justice, based on the best
interests of the child, not by the enforcement
directorates.

With the amendment made in the Turkish Civil
Code No. 4721, it is stipulated that the custody of
the child can be changed upon request, provided
that it is not contrary to the interests of the child, if
the requirements of the decision on establishing a
personal relationship with the child are not fulfilled”
It is an undeniable fact that the Ministry should
train the officers to be assigned on this issue, which
requires specialization, with tools such as seminars
and courses that will give them competence.
However, there is currently no step taken by the
ministry regarding this issue.

The forcible fulfillment of the decisions regarding
the establishment of personal relations by the
enforcement offices under the repealed EBL
articles could adversely affect the psychological
development of the joint child. In addition, while
it caused complaints that the best interests of
the child were not respected, on the other hand,
it caused criticism that it placed the right owner
under financial burden in this process. The financial
burden prevents the satisfaction of the feeling
of motherhood or fatherhood due to the fact
that mothers or fathers with limited economic
opportunities cannot see their children, and it could
lead to the inability to feel the love and affection of
his mother or father sufficiently during the spiritual
and physical development process in terms of the
child ®

In the current system, the process of establishing
a personal relationship with the child may cause
further conflicts between spouses and even
their families. With the amendment, it is aimed to
eliminate these and similar complaints experienced
during the execution of the aforementioned writs or
injunctions.

With the change in the law, the execution of the
decision or injunction regarding the delivery of a
child or establishing a personal relationship with
the child is reorganized by taking it out of the
enforcement system. With the amendment, it is
accepted that the procedures regarding the delivery
of a child or establishing a personal relationship
with the child are carried out by the Legal Support
and Victim Services Directorates operating under
the Ministry of Justice and without any financial
burden on the parties. In this context, provisions
regarding the procedures and principles regarding
the execution of the writ or injunction, the duties
and powers of the courts and the legal support
and victim services directorates, the rights and
obligations of the parties, and the opposition to the
order regarding surrender, and other matters are
referred.

In practice, it is also observed that the obligee of
delivery abuses the right of custody by failing to
comply with the verdict or injunction regarding
the delivery of the child voluntarily. With the
amendment, if the parent who has the right of
custody does not fulfill the requirements of the
decision on establishing a personal relationship, the
custodial may be changed, provided that it is not
contrary to the interests of the child, and this issue
will be warned to the parties in the court decision
regarding the personal relationship. As a result, with
the arrangement, the process of child delivery or
establishing a personal relationship with the child
will be carried out by considering the best interests
of the child, without any financial burden on the
parties and in a way that will not cause new conflicts.
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Eski duzenleme olasi ihtilaflara daha cok mahal
verdidi icin icra mudurltgundan cebri icra gicinan
eksik kaldigi durumlarda, kolluk kuvvetleri de mahale
intikal ediyordu. Bu sebeple kolluk kuvvetlerine
de mesaisel anlamda bir is yuku, kulfet oluyordu.
Ancak cocuk teslimi hakkinda ihtisaslasmis bu
mudurluklerin taraflar arasinda daha az ihtilafa sebep
olacagi asikardir.

YENI DUZENLEMELERIN YER VE
ZAMAN ACISINDAN UYGULANMASI

Belirtmekte fayda gordigumuz bir husus da; yeni
duzenleme ile vyapilan degisikler hakkinda Adalet
Bakanlhgrmin duyurusuna tabi kilinmasi birtakim
sorunlari beraberinde getirmis olsa da 04.08.2022
tarihli Cocuk Teslimi Ve Cocukla Kisisel lliski
Kurulmasina iliskin ilam Ve Tedbir Kararlarinin Yerine
Cetirilmesine Dair Yonetmelik yayinlanarak yeni
duzenlemenin ayrintilari ve hangi il ve ilgelerde
uygulanacadi bildirilmistir.

S6z konusu yapilan degisikliklerin yarurltk tarihi
ile ilgili Cocuk Koruma Kanunu gegici 2. Maddesi
dazenlenmistir.  Gecici  maddelerde  belirtilen
sekliyle, baziyeni kanuni duzenlemelerin uygulanma
tarihleri  bakimindan kanun koyucu tum Glke
genelinde gecerli belli bir tarih tespit etmemistir.
S6z konusu gecici maddeler kapsaminda kalan
hukumlerin uygulama tarihi, Adalet Bakanligrnin
resmi internet sitesinde 04.08.2022 tarihinde
yaptigi duyurusu ile belirlenmistir. Bu durumun, Glke
genelinde hangi hiktumlerin uygulanacadina yonelik
belirsizlik yaratacagi ve uygulamada ¢esitli sorunlara
yol agabilecedi belirtiimelidir. Esasen yururlikte olan
kanun hakumlerinin uygulanmasi yetkisinin Adalet
Bakanligi'min duyurusuna birakilmasi, kisilerin hangi
zamanda hangi kanuna tabi olacadi noktasinda
belirsizlige sebep olacadi gibi, yasama ve yuritme
yetkisinin de siniri ve kullanilmasi agisindan sorun
teskil edebilecek niteliktedir. Bunun yaninda, 7343
sayil Kanun’la yurarlikten kaldirlan htkamlerin (1K
m. 25, 25/a, 25/b ve 133) yurdirlukten kaldiriimasina
ragmen uygulanmaya devam edilecek olmasi da
yine belirsizlige sebep olmaktadir. Ozellikle kisinin
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hurriyetinden mahrum olmasi sonucunu doguran
ve farkli strelerle yaptirima baglanan (liK milga m.
341: 6 aya kadar tazyik hapsi; CKK m. 41/F: Islenen fiile
gore, 3gunden 10 glne kadar disiplin hapsiveya 3 aya
kadar disiplin hapsi) cocuk teslimi ve ¢cocukla kisisel
iliski kurulmasina iliskin ildm veya tedbir kararlarinin
yerine getirilmesine muhalefet fiillerinde, Icra ve
iflas Kanunu'nun mulga 341. maddesi ile Cocuk
Koruma Kanunu’'nun 41/F maddesi arasinda zaman
bakimindan uygulama ile ilgili olarak bir karsilastirma
ve yorum yapilimasi da gindeme gelebilecektir.

Yurorlage  girmis  kanun  hukumlerinin,  gerek
ne zaman ¢ikarilacadr belirsizlik tasiyan ilgili
Yonetmeligin - ¢ikanlmasina  baglanmis  olmasi
gerekse uygulamaya hangi il ve ilcelerde
baslanacagina iliskin Adalet Bakanlhginin
duyurusuna  tabi  kilinmasi,  Anayasa’nin kanun
onunde esitlik ilkesine de aykirilik olusturabilecektir.
Yururlikte olan kanun hiktmlerinin tim  Glke
genelinde ayni anda uygulanmaya baslanmamasi
bu yonden elestirilebilir. Ayrica yurirurltkte olan
kanun huktmlerinin ayni anda Ulke genelinde
uygulanamayacak olmasi, dzellikle istinabe suretiyle
yapilan islemler bakimindan da icra uygulamasinda
sorunlara yol agabilir’

SONUC ITIBARIYLE;

Toplumun temel tasini olusturan aile muessesinin
ebeveynler bosandiktan sonra dahi iliskilerinin
asgari duzeyde de olsa saglikli bir sekilde devam
etmesi gerekmektedir. Musterek ¢ocudun da
bosanmis ebeveynler arasindaki iliskiden psikolojik
anlamda etkilenecedi su gotirmez bir gergektir.
Bu iki dogru gergevesinde bosanmis ebeveynlerin
musterek ¢ocuk ile kisisel iliski kurmasi en kolay
yoldan saglanmalidir. Iste tam bu noktada kanun
koyucunun ihtisaslasmis ve yalnizca bu konu Gzerine
calisma gosteren mudurluklerin kurulmasticin kanun
degisikligine gitmesi suphesiz asil amacin musterek
cocugun  menfaatinin  gozetilmesi  oldugunu
gostermektedir. Bu baglamda kanaatimizce gec
kalinmis olsa da, yapilan kanuni dedisiklik yerinde ve
isabetli olmustur.
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With the new legal regulation, it was stated that
the Family Court is affiliated with the complaint
against the works and transactions carried out by
the Legal Support and Victim Services Directorates.
It has been regulated that the execution of the
proceedings by the Family Court, Legal Support
and Victim Services Directorates may be stopped
and the relevant persons will be heard if deemed
necessary. In addition, the procedure to appeal
against the family court decision regarding the
complaint is regulated. Pursuant to the repealed
EBL articles, sanctions were imposed in accordance
with Article 341 of the Enforcement and Bankruptcy
Law in case of opposition to the execution of the
writs. With the new regulation, the institution of
disciplinary confinement was introduced. Within the
scope of the article, sanctions to be applied are also
requlated if the child is not taken back and returned,
decisions regarding establishing a personal
relationship are not fulfilled, and the child is not
brought to the designated place after establishing a
personal relationship.

Since the previous rule left greater opportunity
for potential conflicts, law enforcement officials
were also relocated to the site in situations where
the enforcement authority of the enforcement
directorate was insufficient. Therefore, it was a
workload and a burden for law enforcement officers
in the overtime sense. However, it is obvious that
these directorates specialized in child delivery will
cause less conflict between the parties.

APPLICATION OF NEW REGULATIONS
IN TERMS OF PLACE AND TIME

Another point that we would like to point out is;
although the Ministry of Justice's announcement
about the changes made with the new regulation
brought about some problems, the Regulation
on the Fulfillment of the Orders and Measures
Regarding Child Delivery and Personal Relationship
with the Child dated 04.08.2022.

Provisional Article 2 of the Child Protection Law
has been issued regarding the effective date of
the said amendments. As stated in the temporary
articles, the legislator has not determined a
specific date that is valid for the whole country in
terms of the implementation dates of some new
legal requlations. The implementation date of the
provisions within the scope of the said temporary
articles was determined by the announcement
made by the Ministry of Justice on the official
website on 04.08.2022. It should be noted that
this situation will create uncertainty about which
provisions will be applied throughout the country
and may cause various problems in practice. In fact,
leaving the authority to apply the provisions of the
law to the announcement of the Ministry of Justice
will not only cause uncertainty in terms of when
individuals will be subject to which law, but also
pose a problem in terms of the limitation and use
of legislative and executive power. In addition, the
fact that the provisions that were repealed by Law
No. 7343 will continue to be implemented despite
the repeal also causes uncertainty. Especially in
acts of opposition to the execution of judgments
or injunctions regarding the delivery of a child and
establishing personal relations with the child, which
result in deprivation of liberty and are sanctioned
for different periods, between the abrogated article
341 of the Execution and Bankruptcy Law and article
41/F of the Child Protection Law,in terms of time, a
comparison and comment on the application may
also be on the agenda.

The fact that the provisions of the law that have
entered into force are bound to the issuance of the
relevant Requlation, which is uncertain when it will
be enacted, and that it is subject to the Ministry of
Justice's announcement regarding which provinces
and districts the implementation will begin, may
also be in violation of the Constitution's principle
of equality before the law. The fact that the
provisions of the law in force are not implemented
simultaneously across the whole country can be
criticized in this respect. In addition, the fact that
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the provisions of the law in force cannot be applied
across the country at the same time may cause
problems in enforcement practice, especially in
terms of transactions made by rogatory.”

IN CONSEQUENCE;

The family institution, which is the cornerstone of
the society, even after the parents divorce, should
maintain a healthy relationship,. It is an indisputable
fact that the child will be psychologically affected
by the relationship between the divorced parents.
Within the framework of these two truths, it should
be ensured in the easiest way for divorced parents
to establish a personal relationship with their child.
In this regard, the legislator's change in the law to
establish specialized departments that work only on
this issue, undoubtedly shows that the main purpose
is to protect the interests of the common child. We
believe the legal adjustment made in this case was
accurate and reasonable, despite being late.
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