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DEGERLI MUVEKKILLERIMIZ VE MESLEKTASLARIMIZ,

Covid-19 sebebiyle oldukga zor streclerin yasandigi 2020 yilinin is ve hukuk dinyasina getirdidi yeni uygulamalari
ve duzenlemeleri yakindan takip ettik. Egemenodglu olarak bu gelismeleri ayrintilari ile ele aldigimiz hukuk
bultenimizin 1. sayisiyla karsinizdayiz. Bu yil tum zorluklara ragmen buyumeyi sirdirmus ve bunyemize yeni
muvekkiller ve ailemize yeni meslektaslarimizi katarak sektordeki 52. yilimizi tamamlamaktayiz.

Bu yil teknolojiye olan yatinmlarimizi hiz kesmeden devam ettirerek, dijital iletisim oneminin farkindaligi ile
tum dosyalari ve gincel durumlari, raporlar, sozlesme ve ihtarlari gérintuleyebilecediniz ve sorumlu avukatlar
Egemenoglu Mobil Uygulama”’sini Ocak 2021 itibariyle

“r

ile uygulama Gzerinden iletisime gegebileceginiz
sizlere sunuyoruz.

1. sayimizda yenidtnya dizeninin Tirk Hukuku kapsaminda getirdidi yeni uygulamalar ve dizenlemeler, anonim
sirketlerde teknik iflas, azinlik pay sahipligi haklar, ceza muhakemesinde basit yargilama usull, ihtiyati haciz
isteminin kosullari, konkordatodan etkilenmeyen alacaklar ve takip yasaginin istisnalari gibi 6zellikle Gzerinde
calismalar yaptigimiz ve hizmet verdigimiz Sirketler Hukuku, Is Hukuku, Icra ve iflas Hukuku ve Uyusmazlik
alanlarinda sizler icin bilgi paylasiminda bulunmak istedik.

Egemenoglu ailesi, siz dederli muvekkillerimiz, meslektaslarimiz ve sevdiklerimiz adina 2021 yilinin 6ncelikle
sadlikli, ardindan huzurlu ve daha iyi bir yil olmasini temenni ederim.

YUNUS EGEMENOGLU
Yonetici Ortak

DEAR CLIENTS AND COLLEAGUES,

When very difficult processes were experienced due to Covid-19, we closely followed the new applications
and regulations brought to the business and legal world in 2020. As Egemenodglu, we would like to present you
with T1th issue of our Newsletter that we have discussed these developments in detail. This year, despite all the
difficulties, we have continued to grow and we are completing our 52nd year in the sector by adding new clients
to our firm and new colleagues to our family.

This year, we have continued our investments in technology without slowing down. We would like to present
you the "Egemenoglu Mobile Application"” as of January 2021, where you can view all files and current status,
reports, agreements and notices and communicate with the responsible attorneys through the application.

In our 1th issue, we would like to share information for you in the fields of Corporate Law, Labor Law, Disputes,
Execution and Bankruptcy Law, on which we work and serve, such as the new practices and regulations brought
by the new- world order within the scope of Turkish Law, technical bankruptcy on joint stock companies, minatory
shareholding rights, simplified procedure in criminal procedure law, conditions of injunctions, receivables not
affected by concordat and exceptions to the ban on the proceedings.

On behalf of the Egemenoglu family, our valued clients, colleagues and beloved ones, I wish 2021 to be a healthy
first, then a peaceful and better year.

YUNUS EGEMENOGLU
Managing Partner
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Uygulamada bilinen adiyla ‘teknik iflas” durumu,
genel tabirle ‘sermaye sirketlerinin (anonim, limited
ve sermayesi paylara bolinmus komandit sirketler)
sermaye kaybi veya borca batiklik durumu’ olarak
ifade edilmektedir. Dayanagini 6102 sayili Turk
Ticaret Kanunu’nun 376. maddesinde bulmakla
birlikte, unsurlari ve hukUmleri belirtilen maddenin
devami diuzenlemelerde detaylandirilmis olup ayrica
bu durumlarda uyulacak usul ve esaslari dizenlemek
Uzere Ticaret Bakanlig tarafindan bir Teblig (6102
Sayili Turk Ticaret Kanununun 376. maddesinin
Uygulanmasina lliskin Usul Ve Esaslar Hakkinda
Teblig) yururluge konulmustur.

Bu yazimizda, bir sermaye sirketinin hangi kosullarda
6102 Sayili Turk Ticaret Kanunu'nun 376. Maddesi
kapsaminda kabul edilecedi  ve tespite gore
vapllmasi gerekenler hakkinda okuyucularimiz icin
birinceleme yapiyor olacadiz.

BORCA BATIK OLMA DURUMU NEDIR?

Borca batik olma durumu, sirketin aktiflerinin
bor¢larini karsilayamamasi halidir. Daha acik haliyle,
sirket aktifleri - yillik bilangoda oldugu gibi defter
(iktisap) degerleriyle degil - gergek (olasi satis
degerleri) degerleme ile degerlemeye tabi tutulsalar
bile alacaklilarin alacaklarinialamamalari, yani sirketin
bor¢ ve taahhatlerini karsilayamamasi demektir.

Borca batik durumda olmanin isaretleri, vyillik ve
ara donem finansal tablolardan, denetime tabi
sirketlerde denetim raporlarindan, erken teshis
komitesinin  raporlarindan, yonetim  organinin
belirlemelerinden ortaya ¢ikabilir.

TR

UYGULAMADA BILINEN
ADIYLA TEKNIK IFLAS’
UZERINE INCELEME

AV. AYSE DERYA ELCIN
delcin@egemenoglu.av.tr

Sirketin borca batik durumda bulundugu stphesini
uyandiran isaretler varsa, yonetim organi, aktiflerin
hem isletmenin devamliigi esasina goére hem
de muhtemel satis fiyatlari Uzerinden bir ara
bilango duzenletip denetgiye verir. Ara bilangonun
incelenmesi ve degerlendirilmesi denetci tarafindan
yapllir.  Denetgi incelemesini ve onerilerini 7
gun iginde vermelidir. Yonetim bu rapora gore
durumu mahkemeye bildirecek veya buna gerek
gormeyecektir; rapor mahkemenin kararina esas
olacaktir.

Aktif ve pasiflerin isletmenin surekliligine gore
degerlendirilmesi, faaliyetine devam edecek bir
isletme esas alinarak degerlendirme vyapilmasi
demektir. Boyle bir dederlendirme isletmenin
borca batik olma durumuna ragmen bazi olgular,
beklentiler, etkisini vitiren sebepler dolayisiyla
sirketin yasama Umidinin var olup olmadidini ortaya
koyar. Mesela, bir sirketin kurulusunun ilk yillarinda
yaptigi yatinm dolayisiyla borca batik olmasina
karsilik ilerikiyillarda kar elde edebilecedi olasiliginin
yUksek olmasi dolayisiyla uzman bir isletmeci
tarafindan farkli degerlendirilebilir.  Bu tur bir
degerleme yatirimlarin sonuglarini da hesaba katar.

Yonetim organi, hem isletmenin devamliligi esasina
hem de aktiflerin muhtemel satis dederlerine gore
cikarilan ara bildnco Uzerinden aktiflerin  sirket
borglarini karsilamaya yetmedidine karar vermesi
ve genel kurulu toplantiya ¢adirip asadida sayilan
tedbirleri almamasi halinde sirketin iflasi igin
mahkemeye basvurur.

ENG

AN ASSESMENT ON

"TECHNICAL BANKRUPTCY’

AS KNOWN IN PRACTICE

Technical bankruptcy, as it is known in practice, is
described as ‘loss of capital and/or excess of liabilities
over assets’ of companies (joint stock companies,
limited companies and limited partnerships divided into
shares). Its legal basis is found in Article 376 of Turkish
Commercial Code numbered 6102 and its elements
and provisions are regulated in the following provisions
of the specified article. In addition, a Communique
(Communique on Procedures and Principles regarding
Practice of Article 376 of the Turkish Commercial Code
No. 6102) was issued to reqgulate the procedures and
principles to be followed in these cases by Ministry of
Commerce.

In this article, we will be making an examination for our
readers about in what circumstances a corporation
will be accepted within the scope of Article 376 of the
Turkish Commercial Code No. 6102 and the actions to
be taken in that state.

WHAT IS ‘EXCESS OF LIABILITIES OVER
ASSETS'™?

Excess of liabilities over assets means a state of a
companywhenitsassets can nolonger meet its debts.
Explicitly, ‘excess of liabilities over assets” means even
if a company’s assets are subject to real valuation -
not the historical cost as shown in the annual balance
sheet — its creditors cannot receive their receivables,
in other words the company cannot meet its debts
and commitments.

Signs raising suspicions that the company’s liabilities
exceed its assets can be detected by the annual
and interim financial reports, by audit reports for

companies subject to audit and by reports of the
early detection committee or the inferences of the
managing body.

In the event of existence of signs raising suspicions
that the company’s liabilities exceed its assets, the
managing body shall give an interim balance-sheet,
drawn up upon the going concern value of the assets
and over the potential sales prices, to the auditor. The
auditor analyzes and reviews the interim balance-
sheet and shall give report with its recommendations
and feedbacks within 7 days. According to this report,
the managing body will report the situation to the
court or will not find it necessary to report it to the
court. This report will be the basis for the court’s
ruling.

Assessment of assets and liabilities according to
the continuity of the business means making an
evaluation based on a business that will continue its
activities. Such an evaluation reveals whether the
company has a hope to continue its activities or not
due to some facts, expectations and reasons that
have lost its effect despite the fact that the company
isin debt. For example although a company’s liabilities
exceed its assets, the situation may be evaluated as
favorable by an expert manager because of the high
probability that the company will make a profit in the
following years due to the investments it made in the
first years of its establishment. Such an assessment
also takes into account the results of the investments.

lIn case it is comprehended from the interim balance-
sheet that is drawn up upon the ongoing concern
value of the assets and over the potential sales




a) Sermayenin 1/3°G ile yetinilmesi ve sermaye
azaltimiyapilmasi

D) Sermayenin tamamlanmas
C) Sermayenin artirilmasl.

SERMAYE KAYBI VEYA BORCA
BATIKLIK DURUMLAR BAKIMINDAN
ORTAK OLAN HUSUSLAR NELERDIR?

a) ‘Sermaye’, bilancoda sermaye kalemi altinda
yer alan esas sermayedir.

D) ‘Kanuni yedek akge’, Turk Ticaret Kanunu'nun
519. maddesinde duzenlenenlerdir.

€) 01.01.2023 tarihine kadar, sermaye kaybi
veya borca batik olma durumuna iliskin yapilan
hesaplamalarda, henlz ifa edilmemis yabanc
para cinsi yukumltluklerden dogan kur farki
zararlarinin tamami ile 2020 ve 2021 yillarinda
tahakkuk eden kiralamalardan kaynaklanan
giderler, amortismanlar ve personel giderlerinin
toplaminin yarisi dikkate alinmayabilir.

d) Sirketlerin sermaye kaybi veya borca batik
olma durumlar, Turk Ticaret Kanunu’nun 88.
maddesine gore hazirlanacak finansal tablolar
esas alinarak belirlenir.

e) Sermaye kaybi veya borca batik durumda olan
bir sirket, kaybolan sermayeyi karsilayabilecek
tutarda serbestge tasarruf edilebilen 6z varlida
sahip bulunan bir sirket ile birlesebilir. Birlesmeye
taraf olan bir sirketin, sermayesiyle kanuni yedek
akgeleri kaybolmus veya borca batik durumda
olmasi halinde; birlesmeye taraf olan dider
sirketin kaybolan sermayeyi veya borca batiklik
durumunu  karsilayacak  miktarda serbestce
tasarruf edebilecedi 6z varliga sahip bulundugu ve
buna iliskin tutarlarin, hesap sekli de gosterilerek

TR

dogrulandigi veya belirtilen durumlarin mevcut
olmadiginin dogrulandidi yeminli mali musavir
veya serbest muhasebeci mali misavir raporu ile
ortaya konulur. Devrolunan sirketlerin denetime
tabi olmasi halinde bu rapor, denetime tabi
sirketin denetcisi tarafindan da hazirlanabilir.

SON YILLIK BILANCOYA GORE,
SERMAYE iLE KANUNI YEDEK
AKCELER TOPLAMININ EN AZ YARISI
ZARAR SEBEBIYLE KARSILIKSIZ
KALMISSA (YITIRILMISSE) HUKUKI
GEREKLILIKLER NELERDIR?

Uygulama bulmasi icin; kanuni vyedek akgeler
disindakiacik yedek akgelerle de zararin kapanmamis
olmasi ve arta kalan zararin sermaye ile kanuni
yedek akgeler toplaminin yarisini gegmesi gerekir.
Sermaye ile kanuni yedek akceler toplaminin en az
yarisinin karsiliksiz kalmasi durumu zararin, sermaye
ile kanuniyedek akceler toplaminin yarisina esit veya
bu tutardan cok ve Ucte ikisinden az olmasidir.

So6z konusu acik bir ara bilancodan anlasiimis ise
yonetim kurulu son yillik bilangoyu beklememelidir.
Kotulesme aylik hesaplardan anlasildigitakdirde, yillik
bilango esaslarina gore bir ara bilanco ¢ikarilmasi da
gerekebilir.

Yonetim kurulu genel kurulu derhal toplantiya
cadirir ve bu genel kurula uygun gordugu iyilestirici
onlemleri sunar.

Genel kurulun giindem maddeleri arasinda, sermaye
ile kanuni yedek akgeler toplaminin karsiliksiz kaldig
belirtilir.

Yonetim organi, son bilancoyu genel kurula sunarak
sirketin finansal yonden bulundudgu durumu batun
acikhdiyla ve her ortadin anlayabilecegdi sekilde
anlatir. Bu hususta genel kurula rapor da sunulabilir.

UYGULAMADA BILINEN ADIYLA ‘TEKNIK
IFLAS’ UZERINE INCELEME

ENG

prices that the company assets are not sufficient to
cover the receivables of the company creditors, the
managing body shall file a claim for bankruptcy
of the company to the court if it does not forthwith
convene the general assembly and measures below.

a) Satisfaction with 1/3 of the capital or capital
decrease

b) Supplementation of the capital
c) Capital increase

WHAT ARE SOME COMMON POINTS
IN CAPITAL LOSS AND EXCESS OF
LIABILITIES OVER ASSETS?

a) ‘Capital” is the joint stock item in the balance
sheet.

b) ‘Statutory reserve’is requlated in Article 519 of
the Turkish Commercial Code.

c) Until 01.01.2023, foreign exchange losses
arising from liabilities in foreign currency that
have not yet been carried out and half of the total
of expenses arising from leases, amortizations
and personnel expenses that accrued in 2020
and 2021 may not be taken into account in
calculations regarding capital loss or excess of
liabilities over assets.

d) Loss of capital of companies or whether
companies’ liabilities exceed its assets or not
are determined by financial statements to be
prepared in accordance with Article 88 of the
Turkish Commercial Code.

e) In order to compensate the capital loss, a
company that its liabilities exceed its assets or
with a capital loss can merge with a company
which has an equity that can be freely disposed.

AN ASSESMENT ON ‘TECHNICAL BANKRUPTCY" AS
KNOWN IN PRACTICE

If a company that is a party to the merger has
capital loss or its liabilities exceed its assets, a
report that states whether the company which
is the other party to the merger has an equity
that can be freely disposed and enough to cover
the capital loss or excess of liabilities over assets
(verified by including the related accounts) shall
be drawn up by a certified public accountant or
an independent accountant and financial advisor.
In case that the company is subject to audit, this
report can also be drawn up by the auditor of that
company.

WHAT ARE THE LEGAL
REQUIREMENTS IF AT LEAST ONE-
HALF OF THE TOTAL SUM OF CAPITAL
AND STATUTORY RESERVES ARE
UNSECURED (LOST) DUE TO LOSSES
ACCORDING TO THE LAST ANNUAL
BALANCE-SHEET?

In order for that to be implementable, besides
statutory reserves, the open reserves should fail to
cover the total loss, and the remaining loss should
exceed half of the total sum of the capital and
statutory reserves. If loss is equal to or more than
half but less than two-thirds of the sum of capital
and statutory reserves, it is called that at least half
of the total of the capital and statutory reserves is
unsecured.

If the loss at issue is detected from an interim
balance-sheet, the board of directors shall not
wait for the last annual balance-sheet. If the loss
is detected from monthly accounts, an interim
balance-sheet shall be drawn up in accordance with
the principles of the annual balance-sheet.

The board of directors shall convene the general
assembly immediately and shall present the remedial
measures it deems favorable for the situation to the
general assembly.



Yonetim  organi, sirketin - mali  durumundaki
kotulesmeyi ortadan kaldirmak veya en azindan
etkilerini hafifletmek amaciyla, uygun gorduga
sermayenin tamamlanmasi, sermaye artirimi, bazi
Uretim birimlerinin veya bolumlerinin kapatilmasi
va da kicultilmesi, istiraklerin satisi, pazarlama
sisteminin dedistirilmesi gibi iyilestirici onlemleri
alternatifli ve karsilastirmali olarak ayni genel kurula
sunar ve aciklar.

Cenel kurul, sunulan iyilestirici onlemleri aynen
kabul edebilecegi gibi dedistirerek de kabul edebilir
ya da sunulan onlemler disinda baska bir dnlemin
uygulanmasina karar verebilir.

SON YILLIK BILANCOYA GORE,
SERMAYE ILE KANUNI YEDEK
AKCELER TOPLAMININ 2/3'U ZARAR
SEBEBIYLE KARSILIKSIZ KALMISSA
HUKUKI GEREKLILIKLER NELERDIR?

Son vyillik bilancodan, sermaye ile kanuni yedek
akceler toplaminin Ucgte ikisinin zarar sebebiyle
karsiliksiz kaldigi (zararin, sermaye ile kanuni yedek
akgeler toplaminin Ggte ikisine esit veya bu tutardan
cok olmasi halidir) anlasildigi takdirde yonetim
organi, genel kurulu hemen toplantiya ¢agirir. Genel
kurulun gindem maddeleri arasinda, sermaye ile
kanuni yedek akceler toplaminin karsiliksiz kaldigi
belirtilir. Toplantiya ¢agrilan genel kurul,

a) Turk Ticaret Kanunu'nun 473. 1§ 475.
maddelerine gore Sermaye azaltimi yapilmasina,

D) Sermayenin tamamlanmasina,
C) Sermayenin artinlmasina, karar verebilir.

Genel kurulun bu gerekli tedbirlerden birine karar
vermemesi halinde sirket kendiliginden sona erer.
Bu sekilde sona eren sirketin tasfiye islemleri, Turk
Ticaret Kanunu'nun 536. ve devami maddelerine gore
yUratalor,

TR

a) Sermayenin azaltilmasi;

Sermaye ile kanuni yedek akgeler toplaminin en az
Ugte ikisi zarar sebebiyle karsiliksiz kalan sirketin genel
kurulu, sermayenin Ugte biriyle yetinmeye karar verdigi
takdirde sermaye azaltimi TUrk Ticaret Kanunu’nun
473 ild 475. maddelerine gore vapilir. Sermaye ve
kanuni yedek akgeler toplaminin en az yarisinin
dzvarlik icerisinde korunmasi sartiyla, sermaye asgari
sermaye tutarina kadar indirilebilir. Yapilacak sermaye
azaltiminda yonetim organi, alacaklilari ¢agirmaktan
ve bunlarin haklarinin 6denmesinden veya teminat
altina alinmasindan vazgegebilir.

b) Sermayenin tamamlanmasi;

Sermayenin  tamamlanmasi, bildnco  aciklarinin
ortaklarin tamami veya bazi ortaklar tarafindan
kapatilmasidir. Azalan sermaye kadar veya ondan
daha fazla sermaye artinmi yapilmasi veya bilanco
aciklarinin pay sahiplerinin timunce veya bazi pay
sahipleritarafindan kapatilmasiya dabazialacaklilarin
alacaklarini silmesi kastedilmektedir.

Kanuni yedek akgelerin vyitirilen  kisimlarinin
tamamlanmasina gerek yoktur.

Sermayenin tamamlanmasina oybirligi ile karar
verilmesi  halinde her ortak zarar sebebiyle
karsiliksiz kalan tutari kapatacak miktarda parayi
vermekle yukumltdiar. Her ortak, payl oraninda
tamamlamaya katilabilir ve verdigini geri alamaz. Bu
yukumluluk, sermaye konulmasi veya borg verilmesi
niteliginde olmayip karsiliksizdir. Ayrica vyapilan
o6demeler, gelecekte vyapilacak sermaye artirimina
mahsuben bir avans olarak nitelendirilmez. Oybirligi
saglanmamissa bazi pay sahiplerinin kendi istekleri
ile tamamlama yapmalarina engel yoktur.

Sermayenin tamamlanmasinda, anonim ve sermayesi
paylara bolunmuis komandit sirketler bakimindan
Tark Ticaret Kanunu’'nun 421/2(a) maddesi uygulanir.

UYGULAMADA BILINEN ADIYLA ‘TEKNIK
IFLAS’ UZERINE INCELEME

ENG

Among the agenda of the general assembly, it
shall be stated that the total sum of the capital and

statutory reserves are unsecured.

The managing body shall submit the final balance
sheet to the general assembly and shall explain the
financial situation of the company clearly and in a
way that every shareholder can understand. A report
can also be submitted to the general assembly on
this matter.

The managing body shall present and explain
remedial measures such as the supplementation
of the capital, capital increase, shutting down or
decreasing the amounts of some production units
or sections, sale of subsidiaries, amendment of
the marketing system to the general assembly
in alternative and comparative ways, in order to
eliminate the loss in the financial condition of the
company or at least to soften these conditions.

The general assembly may accept the proposed
remedial measures as they are, or accept them
with some amendments, or decide to take another
measures other than the proposed ones.

WHAT ARE THE LEGAL
REQUIREMENTS IF IT IS UNDERSTOOD
FROM THE LAST ANNUAL BALANCE-
SHEET OF THE COMPANY THAT 2/3
OF THE TOTAL SUM OF THE CAPITAL
AND STATUTORY RESERVES ARE
UNSECURED DUE TO LOSSESS?

If it is understood from the last annual balance-
sheet of the company that two-thirds of the total
sum of the company capital and statutory reserves
are unsecured due to losses (when loss is equal
to or more than two-thirds of the sum of capital
and statutory reserves), the managing body shall
promptly convene the company general assembly.
Among the agenda of the general assembly, it is
stated that the total sum of the company capital

AN ASSESMENT ON ‘TECHNICAL BANKRUPTCY" AS
KNOWN IN PRACTICE

and statutory reserves are unsecured. The general
assembly can take one of the following measures:

a) Capital decrease according to Article 473 to
475 of Turkish Commercial Code

b) Supplementation of the capital
c) Capital increase

The company will be automatically terminated
in case that the general assembly does not take
one of these measures. Liquidation procedures
of companies that are terminated as such will be
carried out in accordance with Article 536 and the
following articles of the Turkish Commercial Code.

a) Capital Decrease;

If the general assembly of the company, that two-
thirds of the total sum of its capital and statutory
reserves are unsecured due to losses, decides to
be satisfied with one third of the capital, capital
decrease will be made according to Article 473 and
Article 475 of the Turkish Commercial Code. Capital
can be decreased up to the minimum amount of
capital, provided that at least half of the total capital
and statutory reserves are maintained within equity.
The managing body may refrain from notifying the
creditors and paying their receivables or securing
these receivables in capital decrease.

b) Supplementation of the capital;

The supplementation of the capital is the payment
of deficits in the balance sheet by all or some of the
shareholders. A capital increase equal to or more
than capital decrease means payment of deficits in
the balance sheet by all or some of the shareholders
or waive of some of the receivables by the creditors.

There is no need to complete the loss in statutory
reserves.




Sermayenin tamamlanamamasi, bazi ortaklarin
kendi istekleriyle tamamlama yapmasina engel
olusturmaz.

Bilanco zararlarinin  kapatilmasi i¢cin  getirilen
yukumlulukler uyarinca  vapilan  odemeler 6z
kaynaklar icerisinde sermaye tamamlama fonu
hesabinda toplanir  ve takip edilir  Sermaye
tamamlama fonu yalnizca zararlarin mahsup edilmesi
suretiyle kullanilabilir.

c) Sermayenin artiriimasi
Genel kurul tarafindan,

a) Sermayenin zarar sonucu ortaya ¢ikan kayip
kadar azaltlmasi ile birlikte es zamanl olarak
istenilen  tutarda artinmina  karar  verilebilir.
Sermavyenin azaltilmasi islemi ile birlikte es zamanli
sermaye artinminda artinlan sermayenin en az
dortte birinin ddenmesi sarttir.

D) Sermayenin zarar sonucu ortaya cikan kayip
kadar azaltimasi yoluna gidilmeden sermaye
artinmina karar verilebilir. Bu sekilde yapilacak
sermaye artinminda, tescil edilecek sermaye ile
kanuni yedek akgeler toplaminin en az yarisinin
Ozvarlik icerisinde korunmasini sadlayacak tutarin
sermaye artinminin tescilinden énce odenmesi
zorunludur.

c) Ayni genel kurul toplantisinda, bedelleri
tamamen odenmek suretiyle, (b) bendindeki
kosul aranmaksizin, sermayenin istenilen duzeyde
artirlmasina ve daha sonra azaltimasina karar
verilebilir. Bu sekilde gerceklestirilecek islemler
sonucunda, tescil edilecek sermaye ile kanuni
yedek akgeler toplaminin en az yarnisinin 6zvarlik
icinde korunmasi zorunludur.
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In case that supplementation of the capitalis decided
unanimously, each shareholder is obliged to pay
the money that will cover the amount unsecured
due to losses. Each shareholder can participate
in supplementation of the capital in accordance
with his/her amount of shares, and withdrawal
is not allowed. This obligation does not imply a
capitalization or a loan, and it is complimentary.
Moreover, the payments made by the shareholders
cannot be considered as an advance on account of
future capitalincreases. In case a unanimous decision
cannot be achieved, shareholders can participate in
supplementation of the capital as they wish.

In the supplementation of the capital, Article
421/2(a) of the Turkish Commercial Code shall be
applied within the scope of joint stock companies
and limited partnerships divided into shares.

Failure of supplementation of the capital does not
prevent some of the shareholders from participating
in the supplementation of the capital voluntarily.

Payments made in accordance with the
obligations to cover the deficits in the balance
sheet will be collected and inspected in the fund
of supplementation of the capital. The fund of
supplementation of the capital can only be used by
setting off the losses.

c) Capital Increase
By the general assembly.

a) It may be decided to increase the capital by
the same amount simultaneously with reducing it
by the amount of loss. In the simultaneous capital
increase with the capital decrease, it is compulsory
that at least one fourth of the increased capital
shall be paid.

b) It may be decided toincrease the capital without
reducing it by the amount of loss. In case of capital
increase to be made in this way, it is obligatory to
pay the amount to ensure that at least half of the
total of the to be registered capital and statutory
reserves are maintained within equity before the
capital increase is registered.

C) At the same general assembly meeting, by
being paid in full of amount, it may be decided
to increase the capital to the desired amount or
decrease to reduce it afterwards without seeking
for condition in Article (b). As a result of the
operations to be carried out in this way, at least
half of the total of the to be registered capital and
statutory reserves should be maintained within
equity.




Hukukumuzda Anonim Sirketlerde pay ve pay
senetlerinin devri belirli prosedurlere tabi tutulmus
ve pay devrine iliskin genel ilke devir serbestisi
olarak benimsenmistir. Cenel ilke devir serbestisi
olmakla birlikte kisisel unsurlari éne cikan anonim
sirketlerde (aile anonim sirketi, tek kisilik anonim
sirket, iki gruptan olusan anonim sirket gibi
kapali anonim sirketler) sirketin yabancilasmasini
onlemek, mevcut ozelliklerini korumak amaci ile
gerek kanuni gerek sirket esas sozlesmeleri ile pay
devrinin sinirflandirilmasi mumkan  kiinmistir. Bu
calismada anonim sirketlerde pay devri, pay devrinin
sinirlandirilmasi, pay devrinin esas sozlesme ile
sinirlandiriimasi, pay devrine iliskin sirket karari ve
pay devrinin sirket tarafindan reddedilmesi halinde
olasi senaryolar Gzerinde durulacaktir.

1. ANONIM SIRKETLERDE PAY DEVRI
NEDIR? PAY DEVRINDE DIKKAT
EDILMESI GEREKEN HUSUSLAR
NELERDIR?

Anonim sirketlerde pay; pay sahipligi konumunu
yani ortaklik sifatini ifade eden, sermayenin kicuk
birimleridir. Pay devri ise sirket sermayesi ile ayni
zamanda paya badlanmis haklarin ve borglarin
bUtununin devri olarak aciklanabilir.

Pay senetleri ise sermaye sirketlerinin ortaklarina,
sermaye paylarini  belgelendirmek igin verilen
kiymetli evraklardir ve anonim sirketin sermayesini
temsilederler. Turk Ticaret Kanunu’nun 484. maddesi
geredi pay senetleri hamiline veya nama vyazilidir.
Bununla birlikte TTK’da her ne kadar kanun koyucu
pay! tipki pay senetleri gibi “nama” ve “hamiline”
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ANONIM SIRKETLERDE PAY
DEVRININ ESAS SOZLESME

ILE SINIRLANDIRILMASI

AV. BURCU DIREKCI
bdirekci@egemenoglu.com

yazili olarak iki tire ayirmissa da TTK'nin anonim
sirkete iliskin tum maddeleri incelendiginde bu
kullanimin yeknesak olmadidi sirketlerin pay senedi
cikarma zorunluluklarinin bulunmamasi nedeni ile
sirketlerin paylarinin senede baglanmadigi; diger
bir degdisle, pay senedi basilmayan sirketlerin de
olabildigi sonucuna varilmaktadir. Bu paylara pay
senedine badlanmamis (ciplak) pay denilmekte
olup bu nedenle anonim sirketlerde pay devri three
baslkta incelenmelidir.

Senede Baglanmamis (Ciplak) Pay’in Devri

TTK ve vyasal mevzuatta Senede badlanmamis
(Ciplak) Paylarin devrine iliskin bir dizenleme yer
almamaktadir. Bu konuda usul Yargitay kararlari,
doktrin ve uygulama ile sekillenmistir. Yargitay
1. HD./nin 09.07.2007 tarih ve 2007/8112 Esas,
2007/10405 Karar sayili “anonim ortakligin ¢iplak
paylarinin devri bicime bagli olmayip alacagin temliki
suretiyle mumkdnddr. Ayrica pay devri, ortakliga
karsi ancak pay defterine kayitla hukim ifade eder”
seklindedir.

Haklarin nasil devredileceginin ayrica agiklanmadidi
hallerde 6zel bir sekle tabi olmasi gerekmezken
Yargitay'in bu husustaki baska bir hak devri hikmune
(alacak haklarinin devrine) atif yapmasi De lege
ferenda dogru bir atif olarak dederlendiriimelidir.
Zira pay devri, paya baglanmis alacaklarin da devri
anlamina gelir.

Bu nedenlerle senede Baglanmamis (Ciplak) Pay’in
Devri genel hikumlere gore yapilmakta olup sirket
pay defterine islenmesi ile ortaklida karsi hukim
ifade etmektedir. Burada pay devir sozlesmesinin

ENG

LIMITATION OF SHARE TRANSFER
OF JOINT STOCK COMPANIES’
SHARES BY WAY OF ARTICLES

OF ASSOCIATION

Further to our applicable legislation, the transfer
of shares and share certificates of joint stock
companies is subject to certain procedures and the
general principle regarding the transfer of shares
has been adopted as the principle of freedom
of transfer. Although the general principle is the
freedom of transfer, it has been made possible to
restrict the transfer of shares by both legally and
articles of association, in order to prevent alienation
of the company and to preserve its existing features
in joint stock companies with personal elements
(non-public joint-stock companies such as family
joint stock company, joint-stock company having
one shareholder, joint stock companies having two
different shareholders). In this newsletter, share
transfer in joint stock companies, limitation of share
transfer, restriction of share transfer by the articles
of association, company decision regarding the
transfer of shares and possible scenarios in case the
share transfer is rejected by the company will be
discussed.

1. WHAT IS SHARE TRANSFER IN JOINT
STOCK COMPANIES? WHAT ARE THE
ISSUES TO BE CONSIDERED DURING
SHARE TRANSFER?

Shares of joint stock companies are small units of
capital that express the shareholding position, that
is, the title of ownership. Share transfer, on the other
hand, can be explained as the transfer of the entire
rights and debts tied to the share at the same time as
the company capital.

Share certificates, on the other hand, are negotiable

instruments given to the shareholders of capital
companies to certify their capital shares and
represent the capital of the joint stock company.
As per article 484 of the Turkish Commercial Code
(TCC), share certificates can be either in bearer
or registered shares. Besides, although the TCC
divides the share into two types as "registered" and
"bearer”, just like share certificates, when all articles
of the TCC regarding a joint stock company are
examined, this usage is not uniform and the shares
of companies are not tied to any share certificate
due to the fact that companies is not under the
obligation to issue share certificates. In other words,
it is concluded that there may be companies whose
share certificates are not issued. These shares are
called (bare) uncertificated securities, and therefore,
share transfer in joint stock companies should be
examined under three headings.

Transfer of Uncertificated Securities (Bare)
There is no regulation under the TCC and
applicable legislation regarding the transfer of
(Bare) uncertificated securities. The procedure in
this regard has been determined by the Supreme
Court decisions, doctrine and practice. The decision
of the Supreme Court 1" HD. Dated 09.07.2007
and numbered 2007/8112 and 2007/10405 is in the
form of “the transfer of the bare shares of a joint
stock company is not dependent on the form and
is possible by means of assignment of receivables.
In addition, the share transfer takes effect in terms
of shareholding structure only by recording it in the
share ledger”

In cases where the transfer of rights is not explained




noterlik kanali ile yapilmasinin zorunlu olmadigini
Adivyazili seklin Alacagin temlikinde yeterli oldugunu
uygulamada sikca karsilasilan sorular arasinda olmasi
nedeniile belirtmek isteriz.

Hamiline Pay’in Devri

Sermaye payinin  tamaminin  6denmesi ile
cikarilabilecek olan hamiline pay senetleri TTK'nin
489.maddesi geredince sirket ve Uglncl kisiler
hakkinda ancak payin devredilmesi amaciyla
zilyetligin gegirilmesi ile hikum ifade eder. Dider bir
deyisle hamiline hisse senetlerinin devrinin gegerli
olabilmesiigin hisse senedinin devralana teslimi yeterlidir.

Nama yazili Pay’in Devri

TTK’nin 490. maddesinde belirtildigi Uzere Kanun
veya esas sozlesmede aksi gorilmedikge nama yazili
paylar herhangi bir sinirflamaya bagl olmaksizin
devredilebilir.

Hukuki islemle devir, ciro edilmis nama yazil
pay senedinin zlyetliginin devralana gegmesi
ile yapilabilir. Diger bir deyisle nama yazili pay
senetlerinin devri icin kanun ve esas sozlesmede
aksi duzenleme yoksa senedin tasarruf yetkisi
sahibi tarafindan ciro edilmesi ve devralana teslimi
gerekmekte olup sirket agisindan hukium ifade
edebilmesi icin de pay devrinin sirket pay defterine
kaydedilmesi gerekmektedir. Burada yine pay
devrinin yazili olarak yapilma veya noterlik kanali ile
yapilma zorunlulugu olmadidini hatirlatmak isteriz.
Dikkat edilmesi gerek bir diger husus ise lehine ciro
vapilan kisinin ismen belirtildigi tam ciro seklinde
olmasi gerektigidir.

Bununlabirlikte TTK'nin 490. maddesinin1. Fikrasinda
belirtildigi Uzere nama vazili pay senetlerinin
devri kanun ve/veya sirket esas sozlesmesi ile
sinirlandinilabilmektedir. Calisma konumuzun temeli
de isbu kanun maddesinden dayanmaktadir.

2. ANONIM SIRKETLERDE PAY DEVRI
NASIL SINIRLANDIRILIR?

TTK'nin 491 ila 498 maddeleri arasinda Anonim
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Sirketlerde pay devrininsinirlandiriimasi dizenlenmis
olup kanuni sinirlandirma ve esas sozlesme ile
siniflandirma olmak Uzere 2 tip sinirlandirmadan
bahsedilmektedir.

Kanuni Sinirlandirma devrin miras, miras paylasimi,
esler arasindaki mal rejim hukumleri veya cebri
icra yoluyla gerceklesmesi ve bedeli tamamen
ddenmemis nama yazili paylarda sirket onayinin
alinma zorunlulugudur.

TTK'nin 491. Maddesi 1. Fikrasinda yer alan bedeli
tamamen odenmemis nama vyazili paylarin devri
genel ilke olan nama yazili pay devrinin serbestce
devredilebilmesi kuralinin bir istisnasidir. Buna gore
bedeli tamamen édenmemis nama yazili paylar pay
bedelinin sirket nezdinde guvenceye alinmasi adina
sirket onayina tabidir. Cetirilen bu sinirlama geredi
sirket, bedeli tamamen 6denmeyen paylarin devrini
belli sartlarda onaylamayabilir. Bu noktada verilecek
onaya iliskin Sirket Yonetim Kurulunun durtstlok
ilkesi kapsaminda karar verilmesi gerektidini aksi
takdirde sirket yonetim kurulunun sorumluluguna
gidilebilecedini belirtmek isteriz.

Pay devrinin Sirket Esas sozlesmesiile sinirlandiriimasi
ise TTK kapsaminda sirket pay sahiplerinin sirket ana
sozlesmesine ekledikleri 6zel sinirlandirici hukiamler
ile gerceklesmektedir. Fakat burada kanunumuz
pay sahiplerine bu sinirlandirma yetkisini verirken
belli sartlari da aramaktadir. Bu sartlar asadida yer
almaktadir.

3. ANONIM SIRKETLERDE PAY
DEVRININ ESAS SOZLESME ILE
SINIRLANDIRILMASI NE SARTLARDA
MUMKUN OLABILMEKTEDIR?

Anonim sirket nama yazili pay devirlerinin esas
sozlesme uyarinca sinirlandirimasi, pay sahipligi
yapisinin denetim altinda tutarak pay sahibi sifati
kazanmasi istenmeyen UclncU kisilerin sirketten
uzak tutulmasini ve paylarin mevcut bir pay
sahibinin elinde toplanmasinin yaratacagdi sorunlarin
onlenmesini hedefler.

ANONIM SIRKETLERDE PAY DEVRININ ESAS SOZLESME ILE SINIRLANDIRILMASI
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separately, it does not need to be subject to a special
form, but the Supreme Court's reference to another
right transfer provision (transfer of receivable rights)
should be considered as a correct reference to De
lege ferenda. Because share transfer means the
transfer of receivables tied to shares.

Therefore, the Transfer of Uncertificated Securities
(Bare) are carried out according to general provisions
and it is in effect in terms of the partnership with
the registration of such transfer under the share
ledger. Here, we would like to point out that it is not
mandatory for the share transfer agreement to be
made through a notary public, and that the ordinary
written formissufficientinassignment of receivables,
asitis among the frequently encountered questions
in practice.

Transfer of Bearer Share

Bearer share certificates, which can be issued upon
the payment of the entire share of capital, shall be
valid for the company and third parties only in order
to transfer the share upon the transfer of possession
in accordance with Article 489 of the TCC. In other
words, for the transfer of bearer shares to be valid,
delivery of the shares certificates to the transferee
is sufficient.

Transfer of Registered Share

As stated in Article 490 of the TCC, registered shares
can be transferred without any restrictions, unless
otherwise stipulated under the law or articles of
association. The transfer by legal transaction can
be made by the transfer of the possession of the
endorsed registered shares to the transferee. In
other words, for the transfer of registered share
certificates, if there is no contrary regulation in the
law and the articles of association, the endorsement
of the share certificates by the owner of the power
of disposition of the share certificate and its delivery
to the transferee is required, and the share transfer
must be recorded to the share ledger in order to be
effective for the company. Here again, we would
like to remind you that the share transfer does not
have to be made in writing or through a notary

public. Another point that should be considered
is that the endorsement should be in the form of
full endorsement in which the person with the
endorsement in favor of it is stated by name.

Besides, as stated in paragraph 1of Article 490 of the
TCC, the transfer of registered share certificates can
be restricted by law and / or the company's articles
of association. The basis of our study is based on the
article of this law.

2. HOW TO LIMIT SHARE TRANSFER IN
JOINT STOCK COMPANIES?

In the Articles 491 to 498 of the TCC, restrictions
on the transfer of shares in joint stock companies
are requlated, and two types of restrictions are
mentioned, namely, legal restriction and restriction
by articles of association.

Legal Restriction is the obligation to obtain company
approval for registered shares whose value is not
fully paid, and is the realization by the transfer of
inheritance, share of inheritance, marital property
provisions or compulsory execution.

Thetransfer of registered shares stipulatedin the first
paragraph of Article 491 of the TCC is an exception
to the general principle of freely transferring of
registered shares. Accordingly, registered shares
that are not fully paid are subject to company
approval in order to secure the share capital before
the company. In accordance with this restriction, the
company may not approve the transfer of the shares
that are not fully paid under certain conditions. At
this point, we would like to state that the board
of directors must decide on the approval to be
given within the scope of the principle of honesty,
otherwise the company's board of directors may be
held responsible.

The restriction of the transfer of shares by the
Articles of Association of the Company is realized
with special restrictive provisions added by the
shareholdersto the company's articles of association

LIMITATION OF SHARE TRANSFER OF JOINT STOCK COMPANIES’ SHARES

BY WAY OF ARTICLES OF ASSOCIATION




Devir serbestisinin 6zellikle kapal anonim sirketlerde
istenmeyen etkiler dodurabilecedini goz 6ninde
bulunduran kanun koyucu esas sozlesmeye hikim
konularak bu tir senetlerin ancak sirketin onayi
ile devredilebilecedinin 6ngérilebilecedini kabul
etmistir. Bu sinirlamalarin temel amaci sirketin 6zgun
yapisini korumak sirket paylarinin arzu edilemeyen
kisilere gecmesini ve sirkette baskalarinin egemen
olmasini 6nlemektir!

Onemle belirtmek gerekir ki pay devrinde esas
sozlesme ile sinirlama kaydi deder haline getirilmis
veya senede baglanmis olsun ya da olmasin sadece
nama vyazili paylar bakimindan &ngorulebilir
olup devri sinirlamalarin senede bagdlanmis veya
baglanmamis veya kaydi hale getirilmis hamiline
yazili paylara uygulanmasi s6z konusu olamaz.?

Anonimsirketlerpaydevrininsinirlandiriimasinailiskin
hukumler esas sozlesmeye kurulusta konulabilecedi
qgibi esas sozlesme degisikligi ile ongorilebilir. Sirket
esas sozlesmesinin dedistirilmesi yoluna gidilecekse
burada kanunen agirlastirilmis nisap bulundugunu,
ilgili esas sozlesme degisikliginin ancak sermayenin
en az %/5'ini olusturan paylarin sahiplerinin veya
temsilcilerinin olumlu oylariyla alinabilecegini ve ilk
toplantida nisap sadlanamasa dahi ikinci toplantida
da ayni agirlastinilmis nisabin aranacagini énemine
binaen belirtmek isteriz. Bununla birlikte sonradan
sinirlama ongorulmesi halinde sinirlamanin objektif
olma, esit islem ve olcululuk ilkelerine aykirilik teskil
etmemesi gerekmektedir,

Nama vazili pay senetlerinin devrine iliskin esas
sozlesmeyle  konulan  sinirlandirmalar,  anonim
sirketin tasfiye asamasina girilmesiyle kendiliginden
ortadan kalkar. Zira pay devir sinirlamalari, sirketin
ticarifaaliyetlinin aktif olarak devam ettidi stre icinde
sirketin amacinin gerceklesmesini engelleyebilecek
veya menfaatlerine zarar verebilecek unsurlardan
korumay sagladigindan, tasfiyeye giren bir sirkete
serbestce devir ilkesinin sinirlandirilmasini hakli
gosteren sebepler ortadan kalmaktadir®

TTK'da anonim sirket paylarinin esas sozlesme ile
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devrinin sinirlandinimasi sirket paylarinin borsaya
kote edilmis olup olmamasina gore dedisiklik
gostermektedir.

Borsaya Kote Edilmemis Nama Yazili Paylar
Nama vyazili paylari Borsaya Kote edilmemis Anonim
Sirket, Esas sozlesmesinde ongortlmis 6nemli bir
sebebi ileri strerek, devredene paylarini basvurma
anindaki gergek dedgeri ile kendi veya dider pay
sahipleri ya da 3.kisiler hesabina almayi 6nererek
veya devralanin paylari kendi adina ve hesabina
aldigini agikga beyan etmemesi halinde onay istemini
reddedebilir.”

1. ESAS SOZLESMEDE ONGORULMUS
ONEMLI SEBEPLE ONAY ISTEMINI
REDDETME

Anonim sirketler her turli sebebi dnemli sebep
olarak esas sozlesmesine koyamaz. Burada belirtilen
onemli sebep borglar hukukunda gecerli olan iliskiyi
cekilmezhalegetirenhaklisebeptenfarkliolaraksirket
acisindan onemli sayilan sebebi ifade etmektedir.
Hangi sebeplerin hakli sebep olacadi ise TTK'da
tahdidi olarak sayilmis olup hukme gore onemli
sebepler pay sahipleri ¢cevresinin bilesimi, sirketin
isletme konusu ve isletmenin ekonomik bagimsizhig
seklinde kategorize edilmistir. Ornedin denetim
sirketleri gibi isletmenin konusu bir takim mesleki
yeterlilikler olmaksizin yapilamayacak nitelikte ise bu
sirketler icin bu mesleki yeterlilige sahip olunmamasi
onemli sebep olarak degerlendirilebilir. Ya da sirketle
rekabet eden kisilere yapilan pay devirleri onemli
sebep olabilecektir.

2. DEVREDENE PAYLARINI BASVURU
ANINDAKI GERCEK DEGERI ILE KENDI
VEVYA DIGER PAY SAHIPLERI YA DA 3.
KISILER HESABINA ALMAYI ONERME

Bu ihtimal anonim sirket agisindan nama yazili payin
devrinin onaylanmasina iliskin talebin reddedilmesi
icin herhangi bir sebep bulunmadiginda ya da
sebep bulunup da bu sebebin onemli nitelikte
olmadidr durumlarda basvurulabilecek bir yoldur?

ANONIM SIRKETLERDE PAY DEVRININ ESAS SOZLESME ILE SINIRLANDIRILMASI

ENG

under the TCC. However, here, while granting
this restriction authority to the shareholders, the
relevant legislation looks for certain conditions.
These terms are listed below.

3. UNDER WHICH CONDITIONS IS

IT POSSIBLE FOR THE TRANSFER

OF SHARES IN THE JOINT STOCK
COMPANIES WITHIN THE ARTICLE OF
ASSOCIATION?

The joint stock company aims to restrict the transfer
of registered shares in accordance with the articles
of association, to keep the third parties who is not
willing to obtain the title of shareholder by keeping
the shareholding structure under control, and to
prevent the problems caused by the collection of
shares in the hands of an existing shareholder.

Considering that the transfer freedom may cause
unwanted effects, especially in closed joint stock
companies, the legislator has accepted that it can
be foreseen that shares / share certificates can only
be transferred with the approval of the company by
adding a provision to the articles of association. The
main purpose of these restrictions is to protect the
original structure of the company and to prevent
the company shares from being transferred to
undesirable people and others to dominate the
company.’

It should be emphasized that the restriction is only
foreseeable in terms of registered shares, Whether
or not the restriction is booked value by the articles
of association or tied to a certificate and the transfer
restrictions cannot be applied to bearer shares
which are tied to certificate or not tied to certificate
or converted to book value *

The provisions regarding the limitation of the share
transfer of joint stock companies may be included
in the articles of association at the establishment or
can be envisaged by an amendment to the articles of
association. If the company's articles of association
are to be amended, we would like to emphasize that

there is a legally aggravated quorum here, that the
relevant articles of association can only be obtained
with the affirmative votes of the shareholders or
representatives of the shares that constitute at least
75% of the capital, and that the same aggravated
quorum will be sought in the second meeting even
if the quorum is not achieved in the first meeting. At
the same time, if a limitation is envisaged later, the
restriction should not be inviolation of the principles
of objectivity, equal treatment and proportionality.

The restrictions imposed by the articles of
association regarding the transfer of registered
shares automatically disappear when the joint
stock company enters the liquidation phase. Since
the share transfer restrictions provide protection
from elements that may hinder the realization of
the company's purpose or harm the interests of
the company while the commercial activity of the
company continues actively, the reasons justifying
the restriction of the principle of freely transferring
to a company in liquidation disappear.®

The limitation of the transfer of joint stock company
shares by the articles of association in the TCC varies
depending on whether the company shares are
quoted on the Stock Exchange or not.

Registered Shares Not Quoted to the Stock
Exchange

A joint stock company whose registered shares
have not been quoted on the stock exchange, by
citing an important reason stipulated in the Articles
of Association, by proposing to the transferee

to purchase their shares to their own or other
shareholders or third parties account at the time of
application, or if the transferee does not explicitly
declare that they have purchased the shares on
their behalf and account, the company can reject
the confirmation prompt

1. REJECTING THE APPROVAL
REQUEST FOR AN IMPORTANT
REASON STIPULATED IN THE
ARTICLES OF ASSOCIATION

LIMITATION OF SHARE TRANSFER OF JOINT STOCK COMPANIES’ SHARES

BY WAY OF ARTICLES OF ASSOCIATION




Bu dizenleme payini devretmek isteyen pay sahibini
pay devrine zorlamamaktadir. Payini devretmek
isteyen pay sahibi sirketin teklifini reddetme
hakkina sahiptir. Bu nedenle bu hakki kullanmasi
sadece Uglncd kisilerin paylari devralmasina engel
olmaktadir.

Hukimde gercek deder tanimi vyapilmamistir.
Devralan paylarin gergek degerini giderleri sirkete
ait olmak Uzere sirket merkezinin  bulundugu
yerdeki Asliye Hukuk mahkemesinden talep edebilir.
Doktrinde bu haktan sirketin de yararlanabilecedi
belirtilmektedir. Bu hakkin kullanilmasinda darustluk
kurali ve esit islem ilkesine uygun davranimasi
gerektigini de belirtmek isteriz.

3. DEVRALANIN PAYLARI KENDI
ADINA VE HESABINA ALDIGINI
ACIKCA BEYAN ETMEMESI NEDENI
ILE REDDETME

Anonim sirketler, devralan ve esas sozlesmede yer
alan sinirflama kosulunu da yerine getiren kisinin,
bu paylari kendi ad ve hesabina devralip almadigi
konusunda suphe tasidigi durumda bu kisiye s6z
konusu paylarikendiadinave hesabinaalip almadigini
sorabilir. Eger devralan bu soruya acikga cevap
vermezse ya da verilen cevaplar anonim ortakhgin
objektif olarak kuskularini gideremezse, anonim
sirket pay defterine kayit istemini reddedebilir.

Borsaya Kote Edilmemis Nama Yazili Paylar

Paylari borsada islem goren anonim sirketlerde
pay kazanimi belirli bir yuzde ile sinirlandirilabilir.
Ornedin pay sahiplerinin kompozisyonun korunmas
ve hukuki guvenligi saglamak amaciyla sirket
sermayesinin %3'0nG asan iktisaplarin pay defterine
yazilmayacadi kararlastirilabilir.  Bununla  birlikte
borsaya kote edilmemis nama yazili paylarda oldugu
gibi Devralanin paylar kendi adina ve hesabina
aldigini acikca beyan etmemesi nedeni ile de
sirketin pay devrinin onaylanmasini reddetme hakki
bulunmaktadir. Burada TTK 495 maddesine gore
borsaya kote nama vazili paylarin miras, mirasin
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paylasimi, esler arasindaki mal rejimi hukumleri
veya cebri icra yoluyla iktisap edilmeleri héllerinde,
devralanin pay sahibi sifatini almasi reddedilemez.

4. PAY VE PAY SENETLERININ
DEVRNIN SOZLESME ILE
SINIRLANDIRILMASINDA SIRKETE
TANINAN KARAR SURESI NEDIR?

TTK'nin 494. maddesinin 3. fikrasi uyarinca anonim
sirket, onaylamaya iliskin istemi, alindigi tarihten
itibaren en geg 3 ay iginde reddetmemisse veya ret
haksizsa, onay verilmis sayilir. Bu anlamda sirketin pay
devrine iliskin kararini verebilmesi icin 3 aylik stresi
mevcuttur. Kanunda ret kararinin haksiz olmasina
iliskin kararin kim tarafindan verilecedi ve verilen
kararin hangi tarihten itibaren sonu¢ doduracagi
kanun hikmunde belirtiimemisse de burada kararin
devralanin basvurusu Uzerinde mahkeme tarafindan
verilecedi ve kararin ortakliga onay icin basvuru
yapildigi tarihten itibaren sonu¢ dogurmasinin
hukuk mantidina uygun oldugu kanaatindeyiz.

5. PAY VE PAY SENETLERININ
DEVRININ SOZLESME ILE
SINIRLANDIRILMASINDA REDDIN
HUKUKI SONUCLARI NELERDIR?

TTK'nin  494.maddesinde  esas  sozlesmedeki
sinirlamaya aykirt sekilde sirketin yapilan devre
onay vermemesi ve dolayisiyla devralan kisinin pay
defterine kayit isteminin reddedilmesi durumunda
devrin hukuki sonucu ve devreden ve devralan
kisinin durumlari  duzenlenmistir. Anilan madde
geredince bu durumda paylarin mulkiyeti ve paylara
bagl tim haklar devredende kalmaktadir.

Bu vyonuyle Anonim Sirketlerin nama vyazili pay
senetlerinin devrinde sirket onayinin alinmasi hususu
kiymetli evrak hukuku ilkelerine énemli bir istisna
niteliginde oldugunu da belirtmek isteriz.

Bununla birlikte anonim sirketin 493. maddesi 4
fikrasi geredi mezkur pay senetlerinin/paylarin alma
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Joint stock companies cannot include any reason as
an important reason in their articles of association.
The important reason stated here is different from
the justified reason that makes the relationship in
the law of obligations intolerable, and expresses
the reason deemed important for the company.
Which reasons will be justified reasons have been
counted as restricted under the TCC, and according
to the provision, important reasons are categorized
as the composition of shareholders' surroundings,
the company's business subject and the economic
independence of the enterprise. For example, if the
subject of the company, such as audit companies,
is of a nature that cannot be done without some
professional competencies, it can be considered
as an important reason for these companies not
to have this professional competence. Or, share
transfers to people who compete with the company
may be an important reason.

2. PROPOSING TO PURCHASE THE
TRANSFEROR'S SHARES FOR THEIR
OWN OR OTHER SHAREHOLDERS OR
THIRD PARTIES WITH THEIR REAL
VALUE AT THE TIME OF APPLICATION

This possibility is a method that can be applied in
cases where there is no reason to refuse the request
for approval of the transfer of registered shares for a
joint stock company, or when there is a reason but
this reason is not material'® This requlation does
not force the shareholder who wishes to transfer
own shares to transfer shares. The shareholder who
wants to transfer own shares has the right to refuse
the company's offer. Therefore, using this right only
prevents third parties from taking over the shares.

No real value definition is made in the provision. The
transferee may demand the real value of the shares from
the Civil Court of First Instance at the location of the
company headquarters, at the expense of the company.
It is stated in the doctrine that the company can also
benefit from this right. We would like to state that in the
exercise of this right, it is necessary to act in accordance
with the principle of honesty and equal treatment.

3. REJECTION DUE TO THE
TRANSFEREE NOT CLEARLY
DECLARING THAT TRANSFEREE
PURCHASED THE SHARES ON OWN
NAME AND ACCOUNT

Joint stock companies, in case the transferee and
fulfilling the restriction condition in the articles of
association have doubts about whether the person
who has taken over these shares in his/her own
name and account, the company can ask this person
whether or not the person has bought the shares in
own name and account. If the transferee does not
answer this question explicitly or if the answers given
cannot satisfy the doubts of the joint stock company
objectively, the joint stock company may reject the
request for registration in the stock register.

Registered Shares Quoted on the Stock
Exchange

The share gain in joint stock companies whose
shares are traded on the stock exchange can be
limited to a certain percentage. For example, it can
be decided that acquisitions exceeding 3% of the
company's capital will not be recorded in the stock
register in order to protect the composition of the
shareholders and to ensure legal security. Besides,
the Company has the right to refuse the approval
of the transfer of shares, due to the Transferee does
not explicitly declare that transferee has purchased
the shares on own behalf and account, as is the case
with registered shares not quoted on the stock
exchange. According to Article 495 of the TCC,
in the event that the shares quoted on the stock
exchange are acquired through inheritance, sharing
of inheritance, the provisions of the marital property
or compulsory execution, the transferee cannot be
refused to take the title of shareholder.

4. WHAT IS THE DECISION PERIOD
GIVEN TO THE COMPANY IN
LIMITING THE TRANSFER OF SHARE
AND SHARE CERTIFICATES BY
AGREEMENT?

LIMITATION OF SHARE TRANSFER OF JOINT STOCK COMPANIES’ SHARES

BY WAY OF ARTICLES OF ASSOCIATION




onerisinde bulunmasi halinde hem mulkiyet hem de
pay senedine badli haklarin tima sirkete geger.”

OZET VE SONUC

Anonim sirketlerde nama vyazili pay senetleri ile
senede badlanmamis (ciplak) paylar genel ilke
olarak serbestce devredilebilir. Fakat bu serbestiye
kanunen veya esas sozlesme ile sinirlama getirilmesi
mumkandir.  Esas  sozlesme ile  getirilecek
sinirlama  sirket  kurulusunda  esas  sozlesmeye
dahil edilebilecedi gibi sonrasinda da sermayenin
en az %/5'ini olusturan paylarin sahiplerinin veya
temsilcilerinin olumlu oylariyla alinabilir. Borsaya
Kote Edilmemis Paylara iliskin esas sozlesme ile
sinirlandirma Anonim sirketin ngérilmas onemli bir
sebebi ileri surerek, devredene paylarini basvurma
anindaki gergek dederi ile kendi veya dider pay
sahipleri ya da 3. kisiler hesabina almayi onererek,
devralanin paylari kendi adina ve hesabina aldigini
acikca beyan etmemesi halinde onay istemini
reddebilecedi seklinde olabilir. Borsaya kote edilmis
paylarda ise esas sozlesme ile sinirlandirma pay
kazanimini belirli bir yizde ile sinirlandirma seklinde
olabilir.  Esas sozlesmeye aykiri bir devre iliskin
Anonim sirketin 3 ay stresi bulunmaktadir. Bu stre
icinde reddedilmeyen veya haksiz reddedilen devre
iliskin onay karari verilmis sayilir. Devrin reddedilmesi
halinde paylarin mulkiyeti ve paylara bagl tim haklar
devredende kalmaktadir. Anonim sirketin pay alma
onerisinde bulunmasi halinde ise hem mulkiyet hem
de pay senedine bagl haklarin tim sirkete gecer.
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Pursuant to the third paragraph of Article 494 of the
TCC, if the joint stock company does not refuse the
request for approval within 3 months at the latest
from the date of receipt, or if the rejection is unjust,
the approval is deemed to have been granted. In this
sense, the company has 3 months period to make a
decision regarding the transfer of shares. There is no
provision under the TCC as to whether who will make
the decision regarding the rejection decision being
unjust and from what date the decision will have
consequences. Nevertheless, we are of the opinion
that the decision will be made by the court upon the
application of the transferee and it is in accordance
with the logic of law that the decision will result
from the date of application to the partnership for
approval.

5. WHAT ARE THE LEGAL
CONSEQUENCES OF REFUSAL ON
THE LIMITATION OF THE TRANSFER
OF SHARE AND SHARE CERTIFICATES
BY AGREEMENT?

Asper Article 494 of the TCC, in case the company
does not approve the transfer in violation of the
limitation in the articles of association and therefore,
in case the transferee's request to register to the
share ledger is rejected, the legal consequences
of the transfer and the legal result of the transfer
and the situations of the transferor and transferee
are requlated. In this case, in accordance with the
aforementioned article, the ownership of the shares
and all rights related to the shares remain in the
transferor.

In this respect, we would like to state that obtaining
company approval for the transfer of registered
shares of joint stock companies is an important
exception to the negotiable instruments law
principles.

At the same time, if the joint stock company
proposes to purchase the mentioned shares /
shares in accordance with paragraph 4 of Article

493, all rights related to both ownership and share
certificates pass to the company .

SUMMARY AND CONCLUSION

In joint stock companies, registered shares and
uncertificated securities (bare) can be freely
transferred as a general principle. However, it is
possible to limit this freedom by law or by the articles
of association. The restriction to be imposed by the
articles of association can be included in the articles
of association during the establishment of the
company, or can be later taken with the affirmative
votes of the owners or representatives of the shares
that constitute at least 75% of the capital. The
limitation with the articles of association regarding
the Shares Not Quoted On The Exchange may be
based onanenvisaged important reason for the joint
stock company, or may be by proposing to buy the
transferred shares to their own or other shareholders
or third parties account with their real value at the
time of application, or may be in the form of refusal
of the approval request if the transferee does not
explicitly declare that the transferee purchased the
shares in own name and account. For the shares
quoted on the stock exchange, the limitation with
the articles of association may be in the form of
limiting the share gain to a certain percentage. Joint
Stock Company has 3 months period regarding a
transfer contrary to the articles of association. Within
this period, the approval decision regarding the
transfer not rejected or unjustly rejected is deemed
to have been made. If the transfer is refused, the
ownership of the shares and all rights related to the
shares remain transferred. If a joint stock company
proposes to buy a share, all rights related to both
the ownership and the share certificate pass to the
company.

2BAHTIYAR, Mehmet, Ortaklik Hukuku, Beta Publishing, istanbul 2011, page 249

4 UZEL, Nedret, Anonim Ortaklikta Esas Sozlesmesel Baglam, On iki Levha Publications, istanbul
2013, page 108

6 KARASU, Rauf, “Tirk Ticaret Kanunu Tasarisina Goére Nama Yazili Paylarin Devrinin
Sinirlandirilmast”, Journal of Gazi University Faculty of Law Ankara 2008, C. XIl, Sa.1-2, page 134
8BILGILI, Fatih ve DEMIRKAPI, Ertan, Sirketler Hukuku, Dora Publications, Adana 2012, 5 314.

10 KENDIGELEN, Abuzer, Turk Ticaret Kanunu Degisiklikler, Yenilikler ve ilk Tespitler, 12 Levha
publishing, Istanbul 2011

12Turkish Trade Law Draft and Justice Commission Report

LIMITATION OF SHARE TRANSFER OF JOINT STOCK COMPANIES’ SHARES

BY WAY OF ARTICLES OF ASSOCIATION




Halka kapali anonim sirketlerde sermayenin onda
birine karsilik gelen pay sahipleri azinlik olarak
nitelendirilmektedir.  S6z  konusu azinlik  pay
sahiplerinin, anonim sirketler nezdinde ve 6102
sayili  Turk Ticaret Kanunu'nun duzenlemeleri
cergevesinde azinlk pay sahibi olduklari sirketler
bazinda kullanabilecekleri haklar mevcuttur. Sirket
pay sahipleri ayrica kendi aralarinda imzalayacaklari
pay sahipligi sozlesmesi ve mevzuatin izin verdigi
olctde Sirket esas sozlesmesinde yapilan revizyonlar
ile azinlik pay sahiplerini koruyucu hiktmlere dair
dizenlemeler de yapabilmektedir. Peki tim bu
diuzenlemeler ile halka kapali anonim sirketlerde
azinhk pay sahipligi haklari nelerdir? Azinlik pay
sahibi isek, haklarimizin koruma altina alinmasi icin
nelere dikkat etmemiz gerekmektedir?

MEVZUATTAN KAYNAKLI AZINLIK PAY
SAHIPLERININ HAKLARI:

1. Genel Kurulu Toplantiya Cagirma ve
Giindeme Madde Ekleme Hakki:

Azinlik pay sahipleri; yonetim kurulundan, vyazil
olarak gerektirici sebepleri ve gindemi belirterek,
genel kurulu toplantiya ¢cagirmasini veya genel kurul
zaten toplanacak ise, karara baglanmasini istedikleri
konulari gindeme koymasini isteyebilirler. Sirket
yonetim kurulu, azinlik pay sahiplerinin talebinin
kendisine teblig edildigi tarihten itibaren yedi is
glinl icerisinde cevap vermek zorundadir.

Yonetim kurulu ¢adriyi kabul ettigi takdirde, genel
kurul en geg kirk bes giin iginde yapilacak sekilde
toplantiya cagrilir
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Azinlik pay sahiplerinin ¢adr veya glundeme
madde konulmasina iliskin istemleri yonetim kurulu
tarafindan reddedildigi veya isteme yedi is gunu
icinde olumlu cevap verilmedigi takdirde, ayni pay
sahipleri sirket merkezinin bulundugu yerdeki asliye
ticaret mahkemesinden genel kurulun toplantiya
cagrilmasini isteyebilir. Mahkemenin uygun gérmesi
halinde, genel kurul toplanti giindemini belirlemek
ve genel kurul ¢cadri merasimlerini yerine getirmek
Gzere ilgili sirkete kayyim atanir.

2. Bilgi Alma Hakki:

Anonim sirket olagan genel kurullarindan énceki 15
gunluk surede finansal tablolar, konsolide finansal
tablolar, yonetim kurulunun villik faaliyet raporuy,
denetleme raporlari ve yonetim kurulunun kar
daditim onerisi sirketin merkez ve subelerinde, pay
sahiplerinin  incelemesine hazir  bulundurulmasi
zorunludur. Pay sahipleri, bu raporlari inceleme
hakkina sahiptir. Bu raporlardan finansal tablolar ve
konsolide tablolar ise bir yil stre ile anonim sirket
merkezinde ve subelerinde pay sahiplerinin bilgi
edinmelerine agik tutulmalidir. Her pay sahibi, gideri
sirkete ait olmak Gzere gelir tablosuyla bilangonun
bir suretini isteme hakkina sahiptir.

Pay sahibi anonim sirket genel kurulunda; yonetim
kurulundan, sirketin isleri; denetcilerden denetimin
yapilma sekli ve sonuglari hakkinda bilgi isteyebilir.
Bilgi verme yukamu, Sirketin badli sirketlerini de
kapsar.

Bilgi verilmesi istemi, sadece, istenilen bilgi verildigi
takdirde sirket sirlarinin aciklanacagi veya korunmasi
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MINORITY SHAREHOLDING

RIGHTS IN JOINT STOCK

COMPANIES

Shareholders corresponding to one tenth of
the capital in non-public joint stock companies
are considered as minorities. These minority
shareholders have rights to use before joint stock
companies in which they have minority shares within
the framework of the regulations of the Turkish
Commercial Code numbered 6102. The shareholders
of the company can also make regulations regarding
the provisions protecting the minority shareholders
through the shareholders agreement signed among
themselves and the revisions made in the Company's
articles of association to the extent permitted by
the legislation. So, with all these regulations, what
are the minority shareholding rights in closed joint
stock companies? If we are a minority shareholder,
what should we pay attention to in order to protect
our rights?

RIGHTS OF MINORITY
SHAREHOLDERS ARISING FROM THE
LEGISLATION:

1. Right to Convene the General Assembly and
Add Items to the Agenda:

Minority shareholders; may ask the board of directors
to call the general assembly for a meeting by stating
the reasons and the agenda in writing or, if the general
assemblyis already to convene, to put on the agenda
the matters they want to be resolved. The board
of directors of the company is obliged to respond
within seven business days from the date on which
the request of minority shareholders is notified.

If the board of directors accepts the call, the general
assembly is called for a meeting made within forty-
five days at the latest.

In case that the request of the minority shareholders
regarding the invitation or the inclusion of an item in
the agenda is rejected by the board of directors, or
the request is not answered positively within seven
business days, the same shareholders may request
the general assembly meeting from the commercial
courtin the place where the company headquarters
is located. If the court approves, a curator is
appointed to the relevant company to determine
the agenda of the general assembly meeting and to
fulfill the general assembly call ceremonies.

2. Right to Demand Information:

It is obligatory that the financial statements,
consolidated  financial statements, the annual
activity report of the board of directors, the audit
reports and the dividend distribution proposal of the
board of directors are available at the headquarters
and branches of the company for the examination of
the shareholders in the period of 15 days before the
ordinary general assembly of joint stock companies.
Shareholders have the right to review these reports.
Among these reports, financial statements and
consolidated statements should be kept available
to shareholders at the headquarters and branches
of the joint stock company for a period of one year.
Each shareholder has the right to request a copy of
the income statement and the balance sheet at the
expense of the company.

In the joint stock company general assembly;
shareholder may demand information about the
company’s affairs from the board of directors and
may ask the auditors about the way and results of
the audit. The obligation of giving information
involves the Company's affiliates.




gereken diger sirket menfaatlerinin  tehlikeye
girebilecedi gerekgesi ile reddedilebilir.

Bilgi alma veya inceleme istemleri cevapsiz birakilan,
haksiz olarak reddedilen, ertelenen pay sahibi,
reddi izleyen on gin igerisinde sirket merkezinin
bulundugu vyerdeki asliye ticaret mahkemesine
basvurabilir.

3. Ozel Denetim isteme Hakki:

Anonim sirketlerde, her pay sahibi, pay sahipligi
haklarinin kullanilabilmesi icin  gerekli  oldugu
takdirde ve bilgi alma veya inceleme hakki daha
once kullanilmissa, belirli olaylarin 6zel bir denetimle
acikhiga kavusturulmasini, guindemde yer almasa
bile, genel kuruldan isteyebilir.

Cenel kurul, pay sahibinin 6zel denetim istemini
onaylarsa, sirket veya her bir pay sahibi otuz gun
icinde, sirket merkezinin bulundugu yerdeki asliye
ticaret mahkemesinden bir d6zel denetgi atanmasini
isteyebilir.

Anonim sirket genel kurulunda 6zel denetim
isteminin reddedilmesi halinde, sermayenin en az
onda birini olusturan pay sahipleri (Azinlik) veya
paylarinin itibari dederi toplami en az bir milyon Tark
Lirasiolan pay sahipleritig ay iginde sirket merkezinin
bulundugu yerdeki aslive ticaret mahkemesinden
ozel denetgi atamasini isteyebilir.

Mahkeme istemi yerinde gorirse, inceleme talep
edilen konular kapsaminda inceleme yapmak Uzere
bir veya birden fazla bagimsiz uzman / 6zel denetgi
gorevlendirir. Ozel denetcilertarafindan hazirlanacak
rapor ilerleyen asamalarda pay sahipleri tarafindan
sirkete ya da sirket yonetim kuruluna karsi ileri
srllecek taleplerin dayanadini olusturabilecektir.

4. Nama Yazili Pay Senedi Basilmasini Talep
Etme Hakki:

Anonim Sirketlerde sermayeyi temsil eden paylar
hamiline yazili yahut nama yazili olabilmektedir.
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Sirket sermayesini temsil eden paylar nama vazil
ise, anonim sirket azinlk pay sahibi, nama yazili pay
senedi basiimasini talep etme hakkina sahiptir.

5. Genel Kurul Toplantisinin Ertelenmesini
isteme Hakk:

Anonim sirket olagan genel kurullarinda finansal
tablolarin  muzakeresi ve buna badli konularin
qorUstlmesi, sermayenin onda birine sahip pay
sahiplerinin (Azinlik) istemi Gzerine, genel kurulun
bir karar almasina gerek olmaksizin, toplant
baskaninin karari ile bir ay sonraya birakilmasi
mumkandur.

6. Fesih Davasi A¢gma Hakki:

Hakli sebeplerin varliginda sermayenin onda birine
sahip pay sahipleri (Azinhk), sirket merkezinin
bulundugu yerdeki asliye ticaret mahkemesinden
sirketin feshine karar verilmesini isteyebilirler.

Ancak mahkeme, fesih yerine, davaci pay sahiplerine,
paylarinin karar tarihine en yakin tarihteki gergek
degerlerinin 6denip davaci pay sahiplerinin sirketten
¢ikarilmalarina veya duruma uygun disen ve kabul
edilebilir diger bir cozime karar verebilir,

Hakli sebep tanmimi mevzuatta yer almasa da,
Yargitay'in yerlesik ictihatlarina gore, sirketin kasitli
olarak zarara ugratilmasi, cogunluk pay sahiplerinin
gucunt  kotuye  kullanmasi,  sirketin - amacina
ulasmasinin tehlikeye dusmesi gibi haller somut
sartlara gore hakli sebepler olarak dederlendirilebilir.

7. Yonetim Kurulu Sorumluluk Davasi A¢gma
Hakka:

Sirket kuruculari, yonetim kurulu Gyeleri, yoneticileri
ve tasfiye memurlar, kanundan ve esas sozlesmeden
dogan yukumlaluklerini kusurlariyla ihlal ettikleri
takdirde, hem sirkete hem pay sahiplerine hem
de sirket alacaklilarina karsi verdikleri zarardan
sorumludurlar.

ANONIM SIRKETLERDE AZINLIK PAY PSAHIPLIGI HAKLARI
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The request to provide information can only be
rejected in case of the risk of disclosing company
secrets or endangering the interests of the other
company which need to be protected.

The shareholder whose information or review
requests are left unanswered, unfairly rejected or
postponed, may apply to the commercial court
of first instance in the place where the company
headquarters is located within ten days following
the rejection.

3. Right to Demand Special Audit:

In joint stock companies, each shareholder may
request the general assembly to clarify certain
events with a special audit, even if it is not included
in the agenda, in case that it is necessary for the
exercise of shareholder rights and the right to obtain
information or review has been exercised before.

If the general assembly approves the special
audit request of the shareholder, the company or
each shareholder may request the appointment
of a special auditor within thirty days from the
commercial court of first instance where the
company headquarters is located.

In the event that the request for special audit
is rejected at the general assembly of a joint
stock company, the shareholders (Minority) who
constitute at least one tenth of the capital or the
shareholders whose total nominal value is at least
one million Turkish Liras may request to appoint
a special auditor within three months from the
commercial court of first instance where the
headquarters of the company is located.

If the court considers the request appropriate,
it appoints one or more independent senior /
special auditors to examine within the scope of the
requested matters. The report to be prepared by
the special auditors will be able to form the basis of
the requests made by the shareholders against the
company or the company's board of directors.

MINORITY SHAREHOLDING RIGHTS IN JOINT STOCK COMPANIES

4. Right to Request Issuance of Registered
Share Certificate:

Shares representing the capital in joint stock
companies can be bearer or registered shares. If
the shares representing the capital of the company
are registered, the minority shareholder of the joint
stock company has the right to request the issuance
of registered shares.

5. Right to Demand Postponing General
Assembly Meeting:

The discussion of the financial statements and the
related matters in the ordinary general assemblies
of joint stock companies, upon the request of the
shareholders (Minority) who own one tenth of the
capital, can be left to a month later by the decision
of the chairman of the meeting, without the need
for a decision of the general assembly.

6. Right to Suit for Annulment:

In the presence of valid grounds, the shareholders
(Minority) who own one tenth of the capital, may
request a decision to terminate the company from
the commercial court of first instance where the
company headquarters is located.

However, instead of termination, the court may
decide that the plaintiff shareholders shall be paid
the actual values of their shares as of the date of
the decision, and the plaintiff shareholders shall be
dismissed from the company or another appropriate
and acceptable solution.

Although the definition of justified reason s
not included in the legislation, according to the
established jurisprudence of the Supreme Court
of Appeal, cases such as deliberate damage to
the company, abuse of the power of majority
shareholders, risking the achievement of the
company's purpose can be considered as justified
reason according to concrete conditions.




Yonetim kurulu Uyeleri ve yukarida belirtilen diger
kisilerin  kusurlar ile sirketi zarara ugratmalari
sebebiyle pay sahipleri tarafindan yonetim kurulu
sorumluluk davasi acilabilmekte ve bu dava
neticesinde mahkeme tarafindan yonetim kurulu
Gyeleri ve didger ilgili kisilerin zararlari tazmin
etmelerine karar verilebilmektedir

8. Kurucularin, Yénetim Kurulu Uyelerinin ve
Denetgilerin ibra edilmesini Engelleme Hakki:

Kural olarak ibra edilmis yonetim kurulu Gyeleri
aleyhine sorumluluk davasi acilamaz. Ancak istisna
olarak; kuruculanin, yoénetim kurulu Gyelerinin,
denetgilerin, sirketin kurulusundan ve sermaye
artirrmindan dogan sorumluluklari, sirketin tescili
tarihinden itibaren dért yil gegmedikge sulh ve
ibra yoluyla kaldirilamaz.

4 yilin sonunda bu kisiler kural olarak genel kurulda
ibra edilerek sorumluluktan kurtulabilirler. Ancak,
Kanun bu noktada azinlik pay sahiplerine énemli bir
hak vermistir ve kurulus veya sermaye artirimindan
4 yil gegmis olsa dahi, azinlik pay sahiplerinin sulh
ve ibranin onaylanmasina karsi olmalari halinde sulh
ve ibranin genel kurul tarafindan onaylanmayacadi
belirtilmistir.

SIRKET PAY SAHIPLERI ARASINDA
IMZALANACAK PAY SAHIPLIGI
SOZLESMESI'NDEN KAYNAKLANAN
HAKLAR

Sirket pay sahipleri arasinda zaman zaman pay
sahiplidi  sozlesmesi imzalanarak, azinlik  pay
sahiplerine, mevzuattan  kaynakli  haklarindan
daha fazla hak verilebilmektedir. Imzalanacak pay
sahipligi sozlesmesi ile mevzuattan kaynaklanan
haklar disinda, imtiyazli pay sahipligi yaratilabilecegi
gibi, ticari anlasmaya gore, yonetim kuruluna
aday gosterme imtiyazi, oyda imtiyaz, Ust duzey
yoneticilerin atanmasi, 6zellikle sermaye artirimi
& azaltimina yonelik genel kurul toplanti ve karar
nisaplarinin  adirlastinilmasi,  sirket icin  elzem
islemler bakimindan yonetim kurulu toplanti ve
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karar nisaplarinin agirlastiriimasi gibi hususlar bu tip
sozlesmelerde sikca duzenlenen huktmler olarak
karsimiza ¢ikmaktadir. Bunlara ek olarak, olasi pay
devirlerinde, mevcut pay sahiplerinin birlikte hareket
etmesine vyonelik, 6n alim hakki, birlikte satma
hakki gibi hiktmler de pay sahipligi sd6zlesmesinde
duzenlenip, azinhidin, diger pay sahibi ile devir
ihtimalinde birlikte hareket etmesine imkan veren
hususlardir.

+ SIRKET ESAS SOZLESMESI’'NDE YER
ALAN HUSUSLAR

Sirket pay sahipleri arasinda yukarida belirttigimiz
gibi bir pay sahipligi sozlesmesi imzalanarak sirketin
gunlukisleyisi ve pay sahiplerinin haklarinin mevzuat
disinda Tark Borglar Kanunu'nu geredi sozlesme
serbestisi  kapsaminda belirlenmesi de anonim
sirketleriginolagan birislem olarak sonyillarda siklikla
karsimiza cikmaktadir. Mevzuatin el verdidi olctde,
sirket esas sozlesmesinde sermayenin pay gruplarina
ayrilmasl, pay gruplarina yonetim kuruluna aday
gosterme gibiimtiyaz taninmasi, kar payi dagitiminda
imtiyaz, genel kurul toplantilarinda oy imtiyazi,
yonetim kurulu karar ve toplanti nisaplarinin belirli
islemler icin (6rnedin yillik batgenin onaylanmasi,
belli miktardaki kredi s6zlesmelerinin imzalanmasi)
gibi hususlarda esas sozlesme kapsaminda ¢okca
basvurulan yontemlerden biridir.

ANONIM SIRKETLERDE AZINLIK PAY PSAHIPLIGI HAKLARI
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7. Right to Suit for Board Liability:

Company founders, members of the board of
directors, executives and liquidators are liable
for damages to the company, shareholders and
creditors if they violate their obligations arising from
the law and the articles of association.

Due to the faults of the members of the board of
directors and other persons mentioned above,
the shareholders can sue for board liability for the
board of directors and as a result of this lawsuit,
the court may decide that the members of the
board of directors and other related persons shall
compensate the damages.

8. The Right to Prevent the Founders, Board
Members and Auditors to be Released:

As a rule, no liability action can be brought against
the board members who have been released.
However, as an exception; the responsibilities of
the founders, members of the board of directors,
auditors arising from the establishment of the
company and increase of capital cannot be
removed by compromise and release until four
years have passed from the date of registration of
the company.

At the end of 4 years, as a rule, these people can
be released from responsibility at the general
assembly. However, at this point, legislation grants
minority shareholders an important right, and it
has been stated that the compromise and release
shall not be approved by the general assembly if the
minority shareholders oppose the approval of the
compromise and release, even if 4 years have passed
from the establishment or increase of capital.

* RIGHTS ARISING FROM SIGNING
A SHAREHOLDERS AGREEMENT
BETWEEN THE SHAREHOLDERS

By signing a shareholders agreement between
the shareholders from time to time, the minority

shareholders can be entitled more rights than the
rights arising from the legislation. Apart from the
rights arising from the legislation with the share
ownership agreement to be signed, privileged
shareholding can be created, and issues such as the
privilege of nominating candidates for the board
of directors, privilege in voting, appointment of
senior executives, aggravating the general assembly
meeting and decision quorums especially for
increase & decrease of capital, aggravating the board
meeting and decision quorums in terms of essential
transactions for the company are frequently
regulated in such agreements according to the
commercial agreement. In addition, provisions such
as the right of pre-purchase and the right to sell
together are also regulated in the shareholding
agreement and allow the minority to act together
with the other shareholder in the possibility of
transfer.

* ISSUES IN THE COMPANY'S
ARTICLES OF ASSOCIATION

As mentioned above, the daily operation of the
company by signing a shareholders agreement
between the shareholders of the company and
the determination of the rights of the shareholders
within the scope of the freedom of contract in
accordance with the Turkish Code of Obligations
has been frequently encountered in recent years as
a common transaction for joint stock companies. To
the extent permitted by the legislation, privileges
such as allocating the capital to share groups in the
company's articles of association, granting privileges
to share groups such as nominating candidates
for the board of directors, privilege in dividend
distribution, voting privilege in general assembly
meetings, board decisions and meeting quorums
for certain transactions (for example, approval of
the annual budget, signing of loan agreements
in the amount of money) is one of the methods
used frequently within the scope of the articles of
association.

MINORITY SHAREHOLDING RIGHTS IN JOINT STOCK COMPANIES




I. GIRIS

24 Haziran 2020 tarih ve 31165 sayili Resmi CGazete'de
yayimlanarak yururltde giren 7246 sayili Rekabetin
Korunmasi Hakkinda Kanunda Dedisiklik Yapilmasina
Dair Kanun” ile 4054 sayili Rekabetin Korunmasi
Hakkinda Kanun’da (“4054 sayili Kanun”) oldukga
onemli  dedisiklikler yapilmis ve Turk Rekabet
Hukuku acisindan yeni bir donem baslamistir. Ulusal
ve uluslararasi olcekte gerek piyasalar gerekse de
rekabet hukuku uygulamalari bakimindan uzun
bir stredir meydana gelen gelismeler ve edinilen
tecribe ve bilgi birikimin yani sira Avrupa Birligi
rekabet hukukundaki benzer gelisme ve kazanimlar
da goz 6nunde bulundurularak, 4054 sayili Kanun'un
bazi maddelerinde degisiklik vyapilmasi ihtiyac
doddugu kanunun genel gerekgesinde ifade
edilmistir.

S6z konusu kanun ile sirketleri yakindan ilgilendiren
bircok duzenlemenin yaninda Rekabet Kurulu’nun
(“Kurul”) mevcut uygulamalarinda stre ve usul
yoninden vyapilan dizenlemeler ile Rekabet
Kurumu'un (“Kurum”) organizasyonel vapisi ve
rekabet uzmanligina gecise iliskin yenilikler de
yer almakta olup, bu onemli dedisiklikler asadida
listelenmistir:

(i) Muafivet dederlendirmesinde Rekabet Kurulu’nun
munhasir yetkisinin kaldirilmasi, temsil edilmesi
gerekmektedir.

(i) Yogunlasmalarin  kontrolinde “etkin rekabetin
onlenmesi” kriterinin 6ngorilmesi,
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(i) Sorusturmalarda davranissal ve yapisal tedbirlerin
uygulanmasi,.

(iv) Uzlasma ve taahhit mekanizmalar
(v) De minimis duzenlemeleri,

(vi) Yerinde incelemelerde elektronik ve dijital veri
arama prosedurlerine yonelik dizenlemeler

[I. 4054 SAYILI KANUNA GETIRILEN
YENILIKLER

1. Muafiyet Rejiminde “Kendi Kendine
Degerlendirme” Yontemi

4054 sayili Kanun'da yapilan temel degisikliklerden
biri  “Muafivet” baslkli 5. maddede yapilmistir.
Tesebbusler arasinda, belirli bir mal veya hizmet
pazarinda dogrudan veya dolayli olarak rekabeti
engelleme, bozma veya kisitlama amaci tasiyan veya
bu etkiyi doguran yahut dogurabilecek nitelikte olan
anlasmalar, uyumlu eylemler veya tesebbus birligi
kararlariyasak (Madde 4) olmakla birlikte; “toplumun
ve tuketicinin” faydalanabilecegi ongorilen bazi
durumlarda rekabeti kisitlayici  anlasmalar icin
istisnalar (Madde 5) bulunmaktadir.

S.maddedevyapilan dedisiklikle, naddede 6ngorilen
sartlarin tamaminin sadlanmasi halinde Kurul'un
tesebbusler arasi  rekabeti kisitlayici  anlasma,
uyumlu eylem ve tesebbls birlikleri kararlarinin
4. madde  huktmlerinin uygulanmasindan
muaf tutulmasina karar verebilecedi yonundeki
duzenleme degistirilerek “sartlarin tamaminin varhdi
halinde, tesebbusler arasi anlasma, uyumlu eylem ve
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NEW ERA IN THE LAW ON
PROTECTION OF COMPETITION WITH
AMENDMENTS DATED JUNE 2020

[. INTRODUCTION

Within the scope of Law Amending the Law on the
Protection of Competition numbered 7246 which has
entered into force by the Official Cazette numbered
31165 and dated on 24 June 2020 (“Amendment
Regulation”), significant amendments were
broughtto the Law on the Protection of Competition
Law numbered 4054 (“Law No. 4054”) and a new
era has launched in terms of Turkish Competition
Law. Itis expressed in the general justification of the
law that it becomes necessary to make changes in
some articles of Law No. 4054, taking into account
the developments occurred for a long time both
in terms of both the markets and competition law
practices at national and international scale and the
experiences and knowledge gained accordingly as
well as the similar developments and gains in the
European Union competition law.

With the aforementioned law, besides many
requlations that are closely related to companies,
there are also regulations made in terms of time
and procedure in the Competition Board’s (the
“Board”) present approach in practise, and
innovations regarding the organizational structure
of the Competition Authority (“Authority”) and
the competition expertise. These major changes are
as follows.

(i) removing the exclusive authority of the Board in
the exemption assessment.

(i) providing new criteria of “avoiding effective
competition” regarding control of specialization.

(iii) implementation of behavioural and structural
measures into investigation.

(iv) consensus and commitment mechanisms,
(v) de minimis regulations,

(vi) requlations for electronic and digital data search
procedures regarding on-site investigations.

[I. INNOVATIONS BROUGHT TO THE
LAW NO. 4054

1. “Self-Assessment” Method in the
Exemption Regime

One of the main changes made in the Law No. 4054
is made in Article 5 titled “Exemption”. Agreements,
concerted actions or decisions of associations of
undertakings, between undertakings, that have the
purpose, or have the nature of causing or have the
potential to directly or indirectly prevent, distort or
restrict competition in a particular market of goods
or services are prohibited (Article 4) and exceptions
(Article 5) are stipulated for agreements restricting
competition in some cases where it is anticipated
that “society and the consumer” can benefit from it.

With the amendment made in Article 5 an
arrangement has been made as to “in the presence
of all the conditions; agreements and concerted
actions between undertakings and decisions of
association of undertakings are exempted from
the application of the provisions of Article 4” by
amending the requlation stating that the Board may
decide to exempt the anti-competitive agreements




tesebbus birligi kararlari 4’Gnct madde hukimlerinin
uygulanmasindan muaftir” seklinde bir dizenlemeye
gidilmistir. Degisiklik neticesinde Kurul'un muafiyete
iliskin takdir yetkisi kaldinilmis ve sartlarin varlig
halinde 4. maddenin uygulanmayacadi kaleme
alinarak “kendi kendine degerlendirme” yontemi
guclendirilmistir. Bunun sonucunda, tesebbisler,
muafiyetten faydalanabilmek icin Kurula herhangi
bir  basvuru  yapmaksizin  kendi  kendilerine
degerlendirme yapabileceklerdir. Bununla birlikte,
S. maddeye getirilen ek cumleyle, ilgili tesebbus
veya tesebbus birliklerinin, 4054 sayili Kanun'un
4'0nct maddesi kapsamindaki anlasma, uyumlu
eylem veya tesebbis birligi kararinin muafiyet
sartlarini tasidiginin tespiti igin Kurum’a basvuruda
bulunabilecegi duzenlenmistir. Boylelikle
tesebbuslerin ve/veya tesebbus birlikleri, muafiyet
konusunda herhangi bir tereddit yasamasi halinde
Kurum’a basvuru yapabilecektir.

Cerekgede, muafiyet rejiminin hukuki belirliliginin
arttinlmasinin ve “kendi kendine degerlendirme”
yonteminin netlestirilmesinin  amaglanmis oldugu
belirtilmisse de; “kendi kendine dederlendirme”
yontemiyle tesebbuslerin 4054 sayili Kanuna uygun
sekilde muhakeme yapmalari cogu zaman mumkuin
olmayacadi endisesi ortaya ¢ikmaktadir. Kurum’un
ilerleyen gunlerde bu hususla ilgili olarak yaklasimi
konunun netlestirilmesi adina dnem tasimaktadir.

2. Birlesme ve Devralmalar Rejiminde “Etkin
Rekabetin Onemli Olgiide Azaltiimasi”

4054 sayill Kanun'un 7. maddesinde vapilan
degisiklikle birlesme ve devralma islemlerine iliskin
basvurularda Kurul tarafindan uygulanan “hakim
durum testi” yerine Avrupa Birligi'nin 139/2004
sayill Konsey Tuz4gu hukumlerine paralel olarak
‘etkin rekabetin ¢énemli Slcude azaltiimasi testi”
ongorulerek  Kurulun  takdir  yetkisinin - sinirlar
genisletilmistir.

Maddeye eklenen ifadelerle, yodunlasma islemi
sonucu hakim durum yaratilmasi veya mevcut hakim
durumun guclendirilmesi ihtimalleri genisletilerek
hakim duruma gelinmese dahi piyasadaki rekabeti
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onemli olcide azaltabilecek devralma islemleri
yasaklanmaktadir.  Yapilan dedisiklikle, birlesme
devralma izinlerinin daha derin ekonomik analizler
gerektirecedi, bu nedenle basvuru sureglerinin
uzayacadi ongorulmektedir.

Cerekgede, bu duzenlemeyle, Avrupa Birligi
mevzuatiyla da uyumlu olan etkin rekabetin énemli
Olcide azaltilmasi testine gegilerek, birlesme
ve devralma islemlerinin ortaya ¢ikaracagi tek
tarafli etkilerin ve is birlidi etkilerinin daha saglikli
dederlendirilebilmesinin mumkan kilindid
belirtilmektedir.

3. Olasi ihlallerin Ele Alinis Bigimi ve
Sonrasinda Rekabet Kurulu Tarafindan
Getirilebilecek Yaptirimlar

Cetirilen en muhim degisikliklerden bir digeri ise,
Kurulu tarafindan 4054 sayili Kanun'un 4, 6 ve 7.
maddelerinin ihlalinin tespiti halinde tesebbusler/
tesebbus birlikleri hakkinda davranissal ve vyapisal
tedbirlere karar verebilmesidir.

Bu dedisiklik ile Kurul, yuritulen sorusturmalar
neticesinde tesebbuslere bazi davranislara yonelik
yapma/yapmama  karari  (davranissal  tedbir)
alabilecedi gibi bu tedbirlerin sonu¢ vermemesi
halinde tesebbuslerin  belirli  faaliyetlerine son
vermesi, ortaklk paylarini veya malvarliklarini
devretmesi  (yapisal tedbir) gibi tedbirler de
uygulayabilecektir.

Anilan duzenlemede 1/2003 sayili AB Konsey
TuzUugu'nun7. maddesinde yer alan “yapisal tedbirler”
(structural remedies) dizenlemesi drnek alinmistir.

Kurum tarafindan yapisal tedbirlere iliskin getirilen
venilik hakkinda; “Fiili durumda bir sorusturmanin
ortalama 1,5 'yl surdigd, ik sorusturmada
dogrudan yapisal tedbir éngérilemeyecedi, ikinci
sorusturmanin sonunda yine ayni ihlal riskinin ilgili
tesebblstin mevcut yapilanmasindan kaynakli olarak
devam ettigi sonucuna ulasilmasi halinde bu tedbirin
gundeme gelebilecedi, bu durumda dahi yapisal

tedbirin yalnizca zorunluluk arz eden kisimlarla ilgili
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and concerted actions between enterprises and
decisions of associations of undertakings from the
application of the provisions of Article 4 if all the
conditions stipulated in Article 4 are met. As a result
of the amendment, the discretionary power of the
Board regarding exemption was abolished and the
"self-assessment” method was strengthened, by
stating that Article 4 would not be applied in the
presence of conditions and, undertakings will be
able to self-assess without making any application to
the Board in order to benefit from the exemption.
However, with the additional sentence brought to
Article S, it is regulated that the relevant enterprises
or associations of undertakings can apply to the
Authority in order to determine that they meet
the exemption requirements of the agreements,
concerted actions or decisions within the scope of
Article 4 of the Law No. 4054. Thus, undertakings
and / or associations of undertakings may apply to
the Authority in case of any hesitation in relation to
exemption.

Althoughitis stated inthe justification that itis aimed
to increase the legal certainty of the exemption
regime and to clarify the "self-assessment" method;
with the ‘self-assessment” method, a concern
emerges that it usually will not be possible for the
enterprises to make judgments in accordance with
the Law No. 4054. The approach of the Authority on
this issue in the following days is important in order
for clarifying such issue.

2. Criterion for “Significant Impediment
Effective Competition” in the Mergers and
Acquisitions Regime

With the amendment made in Article 7 of the Law
No. 4054, instead of the “dominant position test”
applied by the Board in applications regarding
merger and acquisition transactions, the limits of the
Board's discretionary power have been expanded by
foreseeing the “significant reduction of effective
competition test” in parallel with the provisions
of the Council Regulation No. 139/2004 of the
European Union.

With the expressions added to the article, the
possibility of creating a dominant position or
strengthening the existing dominant position as
a result of the concentration process is expanded,
and even if the dominant position is not reached,
takeover transactions that can significantly reduce
the competitionin the market are prohibited and it is
anticipated that the merger and acquisition permits
will require deeper economic analysis and therefore
the application processes will be extended.

In the justification of the law, it is stated that with
this regulation, it becomes possible to evaluate
the unilateral effects and cooperation effects that
will arise from mergers and acquisitions by passing
into the test of significant impediment effective
competition, which is also in line with the European
Union legislation.

3. How Potential Violations are Handled and
the Sanctions That May Be Imposed by the
Competition Board

Another of the most important changes introduced
is that the Board can decide on behavioral and
structural measures for undertakings / associations
of undertakings in case of violation of Articles 4, 6
and 7 of the Law No. 4054,

With thisamendment, as a result of the investigations
carried out, the Board may take a decision
(behavioral remedy) for undertakings to do or not
to do some behavior, or if these measures fail, it
may also implement measures such as terminating
certain activities of the undertakings, transferring
partnership shares or assets (structural remedy).

In the aforementioned reqgulation, the “structural
remedies” reqgulation in Article 7 of the EU Council
Regulation No. 1/2003 was taken as an example.

With respect to the innovation brought by the
Authority regarding structural remedies; a public
statement was made on the website of the Authority
including those expressions, such as “in the current
situation, an investigation takes an average of 1.5
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ve ihlalle orantili dizeyde olacadi, yapisal tedbire
uyulmamasi halinde de el koyma, zorla sattirma gibi
bir yetkinin degil idari para cezasi yaptiriminin séz
konusu olacagr” seklindeki ifadeler ile Kurum’un
internet sitesi Uzerinden kamuoyu agiklamasi yapilmistir.

4. Rekabet ihlallerine Yénelik Sorusturmalarda
Taahhiit ve Uzlasma Mekanizmalan

43. maddede vapilan dedisiklik ile tesebbuslere
taahhtt  ve  uzlasma  imkanlari  taninmistir,
“Sorusturmaya Baslamasi” seklindeki madde bashd
degistirilerek “Sorusturmaya Baslanmasi, Taahhut ve
Uzlasma” sekline getirilmistir.

Duzenleme uvyarinca, rekabet hukuku bakimindan
adir ihlal olarak sayilan fiyat tespiti bolge ve
mUsteri paylasimi gibi davranislar disindaki ihlaller
icin tesebbuslere on arastirma ya da sorusturma
strecinde tashhUt sunulmasi imkani  veriliyor.
Boylece  tesebbusler rekabeti tehdit eden
durumlarin  giderilmesini tashhit edebilecek ve
Kurul tarafindan soz konusu taahhutlerin, rekabet
sorunlarini giderecedi kanaatine ulasilirsa taahhutler,
tesebbusler bakimindan badlayici hale getirilerek
sorusturma agilmamasina ya da yurGtdlmekte olan
sorusturmaya son verilmesine karar verilebilecektir.

Kararin alinmasina esas teskil eden bir hususta
degisiklik olmasi, taahhide aykir  davranilmasi
ve eksik/yanlis bilgi Uzerine karar verilmis olmasi
hallerinde ise Kurul tarafindan tekrar sorusturma
acilabilecektir.

43. madde kapsamindaki dedisiklikle taninan
uzlasma kurumunda ise Kurum tarafindan baslatilan
sorusturmalarda, tesebbuslere ihlalin  varlidini
ve kapsamini  kabul ettiklerine dair uzlasma
metni sunmalar icin belirli bir stre taninmasi
dizenlenmistir.

Belirlenen bu sure, sorusturma raporu hakkinda
sorusturma yirGtulen tesebbuse ulastigi anda sona
eriyor. Uzlasma metnini dederlendiren Kurul, ihlali
tespit ederek uygulayacadi para cezasinda %25%e
kadar indirim uygulayabilecek ancak idari para cezasi
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ve uzlasma metninde vyer alan hususlar uzlasmayi
kabul eden tesebbus tarafindan dava konusu
yapilamayacaktir.

Uzlasmaya iliskin diger usul ve esaslar Kurul tarafindan
¢ikarilan yonetmelik ile belirlenecektir.

5. de minimis Kurali: Rekabet Uzerindeki Etkisi
Hissedilmeyecek Kadar Az Olan, Cok Kiigiik
isletmeler Arasindaki Anlasmalarin Yasaklama
Disinda Tutulmasi

41. maddede vapilan degisiklik ile Kurul tarafindan
belirflenen ciro ve pazar payi esiklerini asmayan
rakipler arasindaki fiyat anlasmasi, bolge/musteri
paylasimive arzin kisitlanmasi gibi acik ve agir ihlaller
disindaki anlasma, uyumlu eylem ve tesebbus birligi
uygulamalari hakkinda Kurul tarafindan sorusturma
acilmayabilecektir. Bu dizenleme ile AB mevzuatina
uyum ile birlikte Kurum’un daha o6nemli ihlallere
odaklanmasi amaclanmaktadir. Kurum kaynaklarinin
oncelikli olarak onemli ihlallere yonlendirilmesi
amaclyla yapilan degisiklige iliskin nesnel kriterler
Kurul tarafindan ¢ikartilacak teblig ile belirlenecektir

6. Verilerin incelenmesi

Kurum’'un  vyerinde incelemelerde  alabilecedi
belgelerin sayildigi 15. maddenin (a) bendinde
degisiklik yapilmis ve boylece Kurum'un vyerinde
inceleme ve belge toplama kabiliyetinin sinirlari
ozellikle dijital veriler bakimindan genisletilmistir.
Rekabet uzmanlarina “fiziki ve elektronik ortam ile
bilisim sistemlerinde tutulan her tirlG veriyi” alma
imkani taninmistir.

Kurum’un internet sitesinden vapilan kamuoyu
aciklamasinda  da duzenlemeye iliskin  olarak;
“Oncelikle vurgulamak gerekir ki, Kanunun yerinde
inceleme yetkisine iliskin olarak 1994 tarihinden
beri ydardrlikte bulunan 15. maddesinde yerinde
inceleme yetkisinin tesebbuslere veya tesebbis
birliklerine ait bilgi, belge ve mal varligiyla sinirh
oldugu agik¢ca hukum altina alinmistir. Bu hikdm,
Kanun teklifi ile degismemektedir. Yerinde inceleme
sirasinda kisisel cep telefonlarina veya tabletlere el
konulacadi ve bunlarin incelenecedi bilgisi dogru
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years, a structural remedy cannot be envisaged
directly in the first investigation, at the end of the
second investigation, if it is concluded that the
same risk of violation continues due to the current
structuring of the enterprise, this measure may
come to the agenda, even in this case, the structural
remedy will only be related to the parts that are
necessary and proportional to the violation, seizure
also in case of failure to comply with structural
remedies, an administrative fine rather than an
authorization to forced sales.”

4.Commitmentand Reconciliation Mechanisms
in Investigations Against Competition
Violations

with the amendment made in Article 43,
undertakings have been given opportunities for
commitment and compromise. Thetitle of the article
named ‘Starting an Investigation” was changed to
“Initiation of an Investigation, Commitment and
Reconciliation”.

Under the regulation, undertakings are given the
opportunity to submit a commitment during the
preliminary investigation or investigation process
for violations other than price determination,
region and customer sharing, which are considered
as serious violations in terms of competition law.
Thus, undertakings will be able to undertake the
elimination of situations that threaten competition,
and if the Board concludes that such commitments
will  eliminate  competition  problems,  the
commitments may be made binding in terms of
undertakings, and it may be decided not to open
an investigation or to terminate the investigation in
progress.

In the event that there is a change in an issue that
constitutes the basis for the decision, violation of
the commitment and a decision has been made on
incomplete / incorrect information, an investigation
may be opened by the Board again.

In the concilistion body recognized by the
amendment within the scope of Article 43, a certain

period of time was arranged for undertakings to
submit a compromise text stating that they accept
the existence and scope of the violation in the
investigations initiated by the Authority.

This determined period ends when it reaches
the enterprise under investigation about the
investigation report. Evaluating the text of the
reconciliation, the Board may determine the
violation and apply a reduction of up to 25% in the
fines to be imposed, but the administrative fines and
the matters included in the text of the reconciliation
will not be subject to litigation by the undertaking
accepting the compromise.

Other procedures and principles regarding
reconciliation will be determined by the regulation
issued by the Board.

5. The de minimis Rule: the Exclusion of
Agreements between Very Small Businesses
with Undeniably Low Competitive Impact

With the amendment to Article 41, the Board
may not be able to open an investigation against
agreements, concerted actions and practices of
association of undertakings, except for obvious and
severe violations such as price agreement between
competitors that do not exceed the turnover and
market share thresholds determined by the Board,
region / customer sharing and restriction of supply.
With this requlation, it is aimed for the Authority to
focus on more important violations in harmony with
the EU legislation. Objective criteria regarding the
amendment made in order to direct the resources
of the Institution to important violations will be
determined by the communiqué to be issued by the
Board.

6. Analysis of Data

Sub-clause (a) of article 15, which counts the
documents that the Authority can take in on-site
inspections, has been amended and thus the limits
of the Authority's on-site inspection and document
collection capability have been expanded, especially
in terms of digital data. Competition experts have
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olmayip incelemeler eskiden oldugu gibi ilgili
tesebbuslere ait veri/belge/mal varliklariyla sinirl
olacaktir.” ifadelerine yer verilmistir

7. Diger Degisiklikler

45 maddede vapilan degisiklik ile sorusturma
heyetinin hakli gerekcelerinin bulunmasi halinde
sorusturmalarda hazirladiklar ek yazili gorusleri, 15
gunyerine 30 gtinde hazirlamalarina imkan taniniyor.
Tesebbdislerin hélihazirda gegerli olan savunma
strelerine yonelik ek stre hakki ise korunuyor.

Son olarak, dedisiklikler ile Kurum’un organizasyonel
yapisi  ve rekabet uzmanlidina iliskin  6nemli
degisiklikler yapilmistir. Baskan yardimciligi sayisi
ikiden Gce g¢ikarlirken Kurum’un personel sayisi
da vaklasik iki kat artinlmistir. Ayrica, rekabet
uzmanligi/meslek personeli bakimindan 6ngoérulen
duzenlemeler ile uzmanlik tezi yukumldligu
kaldirilmistir.

. SONUC

Ulusal ve uluslararasi dizeyde yasanan butin bu
gelismeler ve ortaya ¢ikan ihtiyaglar dogrultusunda
4054 sayili Kanun'da vapilan dedisikliklerle, hem
rekabet hukukunda caddas duzeyin yakalanmasi,
hem de Kurum'un piyasalarin ihtiyacini  daha
iyi karsilayabilecedi gerekli yapiya ve vasitalara
kavusturularak daha aktif ve dinamik hale getirilmesi
amaclanmistir. 4054 sayili Kanun’daki bu degisiklikler
Turkiye'nin Avrupa Birligi rekabet hukuku mevzuati
ile uyumlastirma strecinde de oldukca onemli
birer adimdir olarak gorilmektedir. Bunlar arasinda
Kurum’averilenyetkiyle uygulanacakyapisal tedbirler
ile muafiyet rejiminde mahkemelere yetki verilmesi
hususlari basta olmak Uzere bu dedisikliklerin
uygulamaya dogrudan etki ve yansimalariile bunlara
iliskin ikincil duzenlemelerin kapsam ve icerikleri ise
mevcut asamada netlestirilmesi gereken konularin
basinda gelmektedir.
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been given the opportunity to receive ‘all kinds of
data stored in physical and electronic media and
information systems”.

In the public announcement made on the website
of the Institution, the following statements were
made regarding the requlation; “First of all, it should
be emphasized that the 15th article of the Law, which
has been in force since 1994, clearly states that the
authority to inspect on site is limited to information,
documents and assets of enterprises or associations
of undertakings. This provision does not change
with the law proposal. During the on-site inspection,
the information that personal mobile phones or
tablets will be seized and examined is not correct
and the investigations will be limited to the data /
documents / assets of the relevant undertakings as
before.”

7. Other Changes

With the amendment made in Article 45, the
investigation team is given the opportunity to
prepare additional written opinions, which they
prepare in investigations, in 30 days instead of 15, if
they have justifiable grounds. The right of additional
time for the defense periods currently valid for
undertakings is preserved.

Finally, with the changes, important changes have
been made regarding the organizational structure
and competitiveness of the Authority. While the
number of vice presidencies was increased from two
to three, the number of personnel of the Authority
was doubled. In addition, with the regulations
foreseen in terms of competition expertise /
professional staff, the specialty thesis requirement
has been removed.

1. CONCLUSION

With all these developments at national and
international level and the changes made in the Law
No. 4054 in line with the emerging needs, it is aimed
to achieve the modern level in competition law and
to make it more active and dynamic by providing the

Authority with the necessary structure and means
to better meet the needs of the markets. . These
changes in Act No. 4054 on Turkey's harmonization
process with European Union competition law is
seen as the legislation is an important step. Among
these, the structural measures to be applied with
the authority given to the Authority and the issues
of authorizing the courts in the exemption regime,
the direct effects and reflections of these changes
on the implementation and the scope and contents
of the secondary regulations related to them are the
main issues that need to be clarified at the current
stage.
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Kitle turizminin talepler kapsaminda gelismesi
ve populer olmasi, paket turlara olan talebi
artirmis ve bu dogrultuda da paket turlar, turizm
sektorinde oldukga dnemli bir yere sahip olmustur.
Turizmin temelinde, seyahat etmek istek ve arzusu
yatmaktadir. Eskiden ltks ihtiyaclar sinifinda yer
alan turizm, gunumuzde zorunlu ihtivaclar sinifinda
gosterilmektedir. Calisma hayatinin  yuklemis
oldugu adir sorumluluktan ve gunlik yasamin
stresinden uzaklasabilmek icin milyonlarca insan,
her yil seyahat etmektedir. Ayni zamanda degisik
yerler gorerek, kultirinG ve bakis agisini gelistirmek
gibi amacglar da turizm olgusunun temelini
olusturmaktadir.  Gunumuzde tatil imkanlarinin,
refah dizeyinin artmasi, calisma hayatinin sinirlarinin
belirlenmesi, ulasim imkanlarinin gelismesi ve tlkeler
arasi sinirlarin azalmasi gibi sebepler, seyahat etme
arzusunu her gegen gun tetiklemektedir.

Ulusal ve uluslararasi bir kriz haline gelmis olan
koronavirtis (Covid-19) salgininin zarar verdidi en
onemli sektorlerden birisi de siphesiz ki turizm
sektoridur. Zira koronavirtsin kamu saghgini ciddi
derecede etkilemesi nedeniyle, seyahat o6zgurligu
elimizden alinmistir. Seyahat Hakki Anayasamizda
dahi givence altina alinan haklar olup tim bireylerin
yurt iginde ve disinda egitim, sadlik, gezi, turizm,
dini ziyaretler ve diger nedenlerle kullandiklari
vazgecilemez ve engellenemez bir temel insan
hakkidir. Anayasamiz ile glvence altina alinan bu
ozqurlik, Avrupa Insan Haklar  Sozlesmesinde
de duzenlenmistir. Bu haliyle seyahat hakkinin
devredilemez ve vazgecilemez bir hak oldudu gerek
ulusal gerekse uluslararasi hukuk kurallarinda hukiam
altina alinmustir.
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COVID SALGINININ PAKET TUR
SOZLESMELERINE ETKISI

AV. ESRA CIMEN
ecimen@egemenoglu.av.tr

Paket tur sozlesmelerinin var olabilmesiicin ulastirma
ve konaklama hizmetlerinin birlikte sunulmasi veya
bunlarin en az biri ile ve bu hizmetlerden bagimsiz
olan baska bir turizm hizmetlerinin bir araya gelmesi
gerekmektedir, ayrica sozlesme suresinin en az
yirmi dort saati gegmesi ya da gecelik konaklamayi
icermesi gerekmektedir. Tuketicinin  Korunmasi
Hakkinda Kanun'un (TKHK) 51. Maddesinde de bu
dodrultuda bir tanim yapilmistir. Hikme gore: Paket
tur sozlesmesi, paket tur dizenleyicileriveya aracilari
tarafindan ulastirma, konaklama, ulastirma ve
konaklama hizmetlerine bagli olmayan baska turizm
hizmetlerinden en az ikisinin birlikte, her seyin dahil
oldugu fiyatla satildidi veya satiminin vaat edildigi ve
hizmetin yirmi dort saatten uzun bir streyi kapsadidi
veya gecelik konaklamayi icerdigi so6zlesmelerdir.
Paket Tur Sozlesmeleri Yonetmeligi 4/f bendinde
de benzer sekilde bir tanim yapilmaktadir. Kanun
ve yonetmelikte yer alan tanim dikkate alindidinda,
Paket Tur sozlesmesinin  unsurlarin;  edimlerin
butunlugu, asli edimlerin birbiriyle birlesimi, fiyat ve
stre olarak siniflandirmak dogru olacaktir.

Paket Tur Sozlesmelerinin  taraflarin;,  seyahat
duzenleyenin  sunmus  oldudgu  hizmetlerden
yararlanan ve bu hizmetler karsiiginda da seyahat
duzenleyene belirli bir Gcret 6deme yukamlaloga
altina giren kimse ve kamu tuzel kisileri de dahil
olmak Uzere ticari veya mesleki amaclarla tiketiciye
hizmet sunan ya da hizmet sunanin adina ya da
hesabina hareket eden gercek veya tlzel kisiler
olusturmaktadir. Dolayisiyla paket tur sozlesmesinin
tarafini sadece gergek kisiler degil; bir mal veya
hizmeti, ticari veya mesleki olmayan amaclarla edinen,
kullananveyayararlanan tizel kisiler de olusturmaktadir.
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THE EFFECT OF COVID OUTBREAK ON
PACKAGE TOUR AGREEMENTS

The development and popularity of mass tourism
within the scope of demand has increased the
demand for package tours, and package tours have
gained a very important place in the tourism sector
in this direction. The will and desire to travel lies at
the root of tourism. Tourism, which used to be in
the luxury needs category, is now shown in the vital
needs category. Millions of people travel every year
to get away from the heavy responsibility imposed
by working life and stress of daily life. At the same
time, objectives such as improving the culture and
perspective by seeing different places constitute the
basis of the phenomenon of tourism. Nowadays, the
desire to travel is triggered day by day by reasons
such as the increase in vacation opportunities, the
increase in the welfare level, the determination of
the boundaries of the working life, the development
of transportation opportunities and the decrease of
the borders between countries.

One of the most important sectors damaged by the
coronavirus (Covid-19) epidemic, which has become
a national and international crisis, is undoubtedly the
tourism sector. Because the coronavirus seriously
affects public health, freedom of travel has been
taken away from us. The Right to Travel is the rights
guaranteed even in our Constitution, and it is an
indispensable and inescapable fundamental human
right that allindividuals use for education, health, travel,
tourism, religious visits and other reasons at home and
abroad. This freedom, guaranteed by our Constitution,
isalsoregulatedinthe European Convention on Human
Rights. As such, the right to travel is an inalienable and
indispensable right, which is governed by both national
and international provisions of law.

In order for package tour agreements to exist,
transportation and accommodation services must
be provided together or at least one of them and
another tourism services independent of these
services must be combined, and the contract
period must exceed at least twenty-four hours or
include overnight accommodation. A definition
has been made in this direction in Article 51 of
the Law on the Consumer Protection (Tuketicinin
Korunmasi Hakkinda Kanun, LCP). According to the
article:  Package tour agreements are contracts
where transportation, accommodation is sold or
promised to be sold by package tour organizers or
agents, at least two of the other tourism services not
connected to transportation and accommodation
services together, at an all-inclusive price and
the service covers more than twenty four hours
or includes overnight accommodation. A similar
definition is regulated in the sub-clause f of article
4 of the Package Tour Agreements Regulation.
Considering the definition in the law and the
requlation, it would be accurate to categorize
the elements of the Package Tour agreement as;
integrity of performances, combination of essential
performances, price and duration.

Person who benefit from the services provided by
the travel organizer and who are under an obligation
to pay a certain fee to the travel organizer in return
for these services and commercial real or legal
persons who provide services to the consumer for
professional purposes or act on behalf or account
of the service provider, including public entities,
constitute parties of Package Tour Agreements.
Therefore, the parties to the package tour
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Sozlesme, taraflarin karsilikli  irade  beyanlari
Paket Tur
sozlesmesinin kurulabilmesi icin; 6neri ve kabultn

ile kurulan bir hukuki islemdir.

yani iki tarafin iradelerinin karsilikli, birbirine
uygun olmasi gerekmektedir. Sozlesme ise;
sozlesme akdetme vetkisine sahip gercek ve
tizel kisilerce Sozlesme, taraflarin karsilikli irade
beyanlari ile kurulan bir hukuki islemdir. Paket Tur
sozlesmesinin kurulabilmesi icin; 6neri ve kabultn
yani iki tarafin iradelerinin karsilikli, birbirine uygun
olmasi gerekmektedir. Soézlesme ise; sozlesme
akdetme vetkisine sahip gergek ve tuzel kisilerce
duzenlenebilmekte, TKHK.'nun m. 4/1 bendine gore
ise yazil yapilabilmektedir. Paket Tur S6zlesmesinde;
taraflar, sozlesme 6zgurlidu cercevesinde yasaya
ve ahlaka aykir olmamak kaydiyla cesitli haklar
ve borclar belirleyebilirler. Seyahat duzenleyen;
sozlesmenin bir bitin olarak dizenlenmis olmasi
dolayisiyla bazi bireysel edimlerin ifasini yerine
getirerek borcundan kurtulamaz. Seyahat edimleri,
bir battn halinde ve birbirini tamamlar sekilde ifa
edilmelidir. Seyahate katilanin ise; birtakim esas
bor¢lari oldugu gibi yan borglari da mevcuttur. Yan
bor¢ kapsaminda katilanin sézlesmenin amacina
uygun davranmasi gerekmektedir. Seyahate katilanin
Uzerine disen yukumleri yerine getirmemesi
durumunda sorumluluklar  dogacaktir.  Seyahat
sozlesmesinde belirlenen esaslardan borclarin ve
borclarin yerine getirilme bicimlerinin neler oldugu
cikartilamiyorsa sartlarin tUmu iyi niyet kurallarina
gore belirlenecektir.

Paket Tur sozlesmelerinde iki taraf acisindan gecerli
olan fesih hakki ve sozlesmeyi kendiliginden
sona erdiren sebepler arasinda; mucbir sebep,
beklenmeyen hal ve olaganusty hal bulunmaktadir.
Burada onemli olan, bu kavramlardan ne
anlasilacagidir. TKHK'da  ve  Yonetmelikte,
Paket Tur sozlesmelerine 6zgli mucbir sebep
tanimlanmamissa da genel olarak mucbir sebebin
tanmimi su sekilde yapilmaktadir; “en yiksek derecede
6zenin gosterilmesi halinde bile énlenemeyecek,
oénceden kestirilemeyecek, dogadan veya Ugclncl
kisilerden yani disaridan kaynaklanan, bor¢lunun
isiyle ve isletmesiyle ilgisi olmayan, onun etki alaninin
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disindan kaynaklanan olay”. Bir olayin mucbir sebep
sayilabilmesi icin zorunlu ve/veya zorlayici bir olayin
gerceklesmis olmasi gerekmektedir. Bu olay, dodal,
sosyal, hukuki olabilecedi gibi insan faktorine badl
bir davranis da olabilir. Diger yandan, zarar veren
olay ile olayin meydana geldidi isletme arasinda bir
baglanti olmamali, mucbir sebep kacinilmaz olmali
ve mucbir sebep ile sozlesmenin ihlali arasinda
uygun illiyet bagi bulunmalidir.

COVID-19 SALGINI MUCBIR SEBEP
MIDIR?

Cin’de ortaya ¢ikan ve tim ddnyaya yayilan COVID-19
virGsu, tam anlamiyla bir global tehdit haline gelmis
ve Dunya Sadlik Orgitt (WHO) tarafindan salgin
olarak nitelendirilmistir. Bu nitelendirmenin sonucu
olarak ise yasanilan olagantsti durum, DUnya Sadlik
Orgutunce kamu saghginin tehdidi (pandemi) olarak
ilan edilmistir. TGum dinyada gindem haline gelen bu
salgin ile yalnizca gunlik hayatimiz dedil, uluslararasi
ticari hayat da etkilenmektedir. Salgin ile micadele
kapsaminda alinan onlemler uretim, lojistik ve
uluslararasi tedarik zincirleri yaninda turizmin de
ciddi derece etkilenmesine sebep olmustur.

Paket TurSozlesmeleri Yonetmeliginin14/1-c fikrasinda
muacbir sebep durumu, tuketiciyi  sorumluluktan
kurtaran sebepler arasinda sayilmakta, TKHK
tUketicinin  sagligini ve korunmasini  onceleyen
ama¢ ve kapsam duzenlemesinden de ayni
sonuca ulasilabilmektedir. Dolayisiyla Paket Tur
sozlesmelerinde; seyahat eden tuketiciler igin saglik
konusunda hakli bir ¢ekince dogmus olup birgok
tuketici, koronaviris salgini sebebiyle yurt disi ve
yurt iginde yapmis oldugu seyahat planlarini iptal
etmeye calismaktadir. Celinen nokta ve salginin
ciddi etkileri karsisinda, havayolu sirketleri ve
konaklama tesisleri iptal konusunda gerekli esnekligi
tuketicilere gostermekte, Paket Turu iptal etmek
ya da ileri bir tarihe ertelemek igin ise tuketiciye
secimlik hak taninmaktadir. Zira, icinde bulunulan
stre¢ sadece pandemi olarak kalmamakta Anayasa
ile koruma altina alinan ulasim ve seyahat gibi
haklarin dahi sinirlandirildigi olagantstid bir streg
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agreement are not only natural persons but also
legal persons who acquire, use or benefit from a
good or service for commercial or non-professional
purposes.

Agreement is a legal transaction established by
mutual declaration of intention of the parties. In
order to establish a Package Tour agreement; the
intention of the two parties, whichisthe proposal and
acceptance, must be mutual and consentaneous.
The agreement can be arranged by real and legal
persons authorized to make an agreement, and can
be made in writing according to the sub-clause 1 of
article 4 of the LCP.

In the Package Tour Agreement, the parties may
determine various rights and obligations within the
framework of the freedom of contract, provided that
they are not contrary to the law and morality. Since
the agreement is arranged as a whole, the organizer
of the travel cannot get rid of its debt by fulfilling
some individual acts. Travel performances should
be performed as a whole and complementing each
other. The participant to the travel has some main
debts as well as accessory debts. Within the scope
of the accessory debt, the participant must act in
accordance with the purpose of the agreement.
Responsibilities will arise if participants does not
fulfill their obligations. If it cannot be deduced from
the principles set forth in the travel agreement, what
are the debts and the fulfilled ways of the debts are,
all the conditions will be determined according to
the rules of good faith.

InPackage Touragreements, there are force majeure,
unexpected and extraordinary situations among the
termination right for both parties and the reasons
that terminate the agreement automatically. What
is important here is what can be understood from
these concepts. Although force majeure specific to
Package Tour agreements is not defined in the LCP
and the Regulation, the definition of force majeure is
generally made as follows: 'An event that it cannot be
prevented or predicted even if the highest degree of
care is shown; or originating from nature, unrelated

to the business and operation of the debtor, outside
its sphere of influence”. In order for an event to be
considered as force majeure, a compulsory and/or
compelling event must have occurred. This event
may be natural, social, legal or a behavior dependent
on human factor. On the other hand, there shall not
be a connection between the damaging event and
the enterprise where the event occurred, force
majeure should be inevitable and there should be
a suitable causal connection between the force
majeure and the breach of the agreement.

IS THE COVID-19 OUTBREAK A FORCE
MAJEURE?

The COVID-19 virus, which is appeared in China
and spread all over the world, has become a global
threat and has been qualified as an epidemic by the
World Health Organization (WHO). As a result of this
qualification, the case of emergency experienced
was declared as a threat to public health (pandemic)
by the World Health Organization. With this
epidemic which has become an agenda all over the
world, not only our daily life but also international
business life is affected. The measures taken within
the scope of the fight against the epidemic have
seriously affected the production, logistics and
international supply chains as well as tourism.

In the sub-clause 1-c of article 14 of the Package
Tour Agreements Regqulation, the force majeure
situation is counted among the reasons that relieve
the consumer from responsibility, and the same
result can be obtained from the purpose and
scope arrangement of the LCP, which prioritizes
the health and protection of the consumer.
Therefore, a justified reservation has arisen in terms
of health for traveling consumers in Package Tour
agreements and many consumers are trying to
cancel their travel plans abroad and domestically
due to the coronavirus epidemic. At the stage of
the serious effects of the current situation and the
epidemic, airlines and accommodation facilities
show the necessary flexibility to the consumers in
cancellation, and the consumer is given the right
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olarak tarihe gegmektedir. Belirtilenler kapsaminda
ise, Covid-19 salgininin; hem hukuki dizenlemeler
hem de ge¢mis vyillarda gergeklesen diger salgin
hastaliklar zamaninda alinan yargi kararlari dikkate
alinarak, sozlesme konusu edimlerin ifasinin
imkansiz hale gelmesi sebebiyle mucbir sebep
olarak degerlendirilmesi dogru olacaktir.

COVID-19 SALGINI KAPSAMINDA
PAKET TUR SOZLESMELERI NASIL
FESHEDILIR?

Turk Borglar Kanunu'nun 136. Maddesine gore;
taraflarin, aralarinda kurmus olduklari hukuki iliskinin
sartlarina uygun olarak borglarini ifa etmeleri
gerekmektedir. Bu kapsamda borcunu ifa etmeyerek
alacaklinin zararina sebep olan borg¢lu, bu zarari
gidermekle yukumludir. Bir borcun imkansiz hale
gelmesinde ise belirtilen kurala bir istisna yaratilarak,
bor¢clunun ifanin kendisine yuiklenemeyecek bir
sebepleyerinegetirilemeyecediniispatlamasihalinde
alacakliya olan tazminat borcundan kurtulacadi ve
sozlesmenin sona erecedi dizenlenmektedir

Dunya Saglik Orguti’niin koronavirtst kiresel salgin
olarak ilan etmesi ve tim dunyayi etkisi altina almasi,
idare tarafindan yapilan bildirilerde halka zorunlu
olmadik¢a sokaga cikilmamasinin tavsiye edilmesi,
bircok Ulkeyle sinirlarin kapatilmasi, karantina
uygulamalarinin getirilmesi gibi sebepler birlikte
dederlendirildiginde, paket tur sozlesmelerinde,
borcunifasinin strekliolarak imkansiz hale geldiginin
kabult gerekir. Bu kapsamda da TBK 136. maddesi
geredince paket tur sozlesmeleri kendiliginden sona
erecektir.

Salgininyaratmis oldudu magduriyet tuketiciler kadar
seyahat dizenleyenleri de maddur etmis ve Ticaret
Bakanhgrnin paket tur sozlesmesi yonetmelidine
gegici madde eklemek suretiyle yaptigi dedisiklik, 15
Mayis 2020 tarihi ile Resmi Cazete de yayimlanarak
yurdrluge  girmistir.  Yonetmelikte  vyapilan  bu
dedisiklikle birlikte, Yonetmelige gegici maddeler
ekleyen Ticaret Bakanlql, sozlesmelerin feshinden
dodan bedel iadelerinin 14 gun igerisinde yapilmasi
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kuralina istisna tanimistir. Bu kapsamda; Covid-19
salgini nedeniyle 05/02/2020 tarihinden itibaren ifas
dngorulen ve hava yolu ile ulastirma iceren paket tur
sozlesmelerine iliskin bedel iadelerinde tuketicilere;
o6demis oldudu bedelin, 6denmesi zorunlu vergi,
har¢ ve benzeri vasal yukimluliklerden dogdan
masraflar hari¢c olmak Uzere fesih bildiriminin paket
tur dlzenleyicisi veya aracisina ulasmasindan
itibaren on dort gun igerisinde veya katiimcilarin
bilgilendirilmesi  ve agik onaylarinin  alinmasi
kosuluyla ugus yasadi kalktiktan sonraki altmisinc
qunu izleyen on dort gun igerisinde 6édenmesine
iliskin secme hakki taninmistir. Gegici 1. madde
kapsaminda tiketicilere taninanis bu segme hakkinin
hangisinin tercih edildigine iliskin yazili olarak veya
kalici veri saklayicisi ile bilgilendirilmesi ve onayinin
alinmasinda ispat yukunun paket tur dizenleyicisi
veya aracising ait oldugu da madde devaminda yer
almaktadir.

COVID SALGINININ PAKET TUR SOZLESMELERINE ETKISI
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of choice to cancel the Package Tour or postpone
it to a later date. Forasmuch as the current process
is not only a pandemic, but goes down in history as
an extraordinary process in which even the rights
under the Constitution, such as transportation
and travel, are restricted. Within the scope of the
stated, it would be correct to consider the Covid-19
epidemic as force majeure, considering both the
legal requlations and the judicial decisions taken in
time for other epidemic diseases in the past years,
since the execution of the contractual acts becomes
impossible.

HOW CAN PACKAGE TOUR
AGREEMENTS BE TERMINATED UNDER
THE COVID-19 OUTBREAK?

According to Article 136 of the Turkish Code of
Obligations; parties are required to perform their
debts in accordance with the terms of the legal
relationship they have established between them.
In this context, the debtor who causes damage to
the creditor by not performing his debt is obliged
to compensate for this loss. In the event that a debt
becomes impossible, by creating an exception to
the specified rule, it is requlated that if the debtor
proves that the performance cannot be fulfilled
due to a reason that cannot be attributed and will
be released from the debt to the creditor and the
agreement will be terminated.

When the reasons such as the World Health
Organization declaring the coronavirus as a global
epidemic and affecting the whole world, considering
the reasons such as advising the public not to go
out on the streets, closing the borders with many
countries and introducing quarantine practices
in the declarations made by the administration, it
should be accepted that the fulfillment of the debt is
constantly impossible in package tour agreements.

The agreement caused by the epidemic has
suffered not only the consumers but also the
travel organizers, and the amendment made by
the Ministry of Commerce by adding a temporary

article to the package tour agreement regulation
was entered into force by publishing on the Official
Cazette on May 15, 2020. With this amendment
made in the Regulation, the Ministry of Commerce,
which added temporary articles to the Regulation,
made an exception to the rule that the refund
arising from the termination of agreements within 14
days. In this context, due to the Covid-19 epidemic,
about refunds for package tour agreements which
are foreseen to be executed as of 05/02/2020 and
include air transportation, the consumer is entitled
to choose to receive refund excluding the costs
arising from the compulsory taxes, fees and similar
legal obligations is paid within fourteen days from
the date that termination notification received by
tour organizer or intermediary of it, or to receive
refund paid to the consumer, excluding compulsory
taxes, duties and expenses arising from similar
legal obligations, shall be returned within 14 days
following the 60th day after the flight restraint is
ceased, provided that the consumer is informed
and it’s explicitly consent is given. It is also stated
in the continuation of the article that the burden
of proof regarding informing the consumer about
which of the above mentioned ways to be preferred
in writing or with the fixed data keeper and getting
consumer’s approval is belonged to the package
tour organizer or its agent within the scope of the
temporary article 1.
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6098 sayili Tark Borclar Kanunu’nda (“Kanun”) kira
sozlesmesi, kirayaverenin birseyinkullanilmasiniveya
kullanmayla birlikte ondan yararlaniimasini kiraciya
birakmayi, kiracinin da buna karsilik kararlastirilan
kira bedelini 6demeyi Ustlendigi sozlesme olarak
tanimlanmistir. Kanun'daki kira sozlesmesi tanimi
esasinda bir Ust kavram olup Kanun’da yer alan ve
ozel olarak duzenlenmis olan sézlesmenin zayif tarafi
kiracinin korumasinin hedeflendigi konut ve catili
isyeri kira sozlesmelerinin sona erme sebeplerini bu
yazimizda degderlendirecediz.

. GENEL OLARAK KONUT VE CATILI
ISYERI KIRALARI VE UYGULAMA
ALANI

Konut ve ¢atili isyeri kiralarina iliskin hukumler
Kanun’da madde 339 ve devaminda dizenlenmis
olup “Konut” ve “Catili Isyeri” kavramlar Kanun'da
agik¢a dizenlenmemistir. Ancak konut ve ¢atili isyeri
kiralarina iliskin hukdmlerin  uygulanma alaninin
tespiti bakimindan bu tanimlar dnem arz etmektedir.
En vyalin hali ile kiracinin; oturma, yatma ve barinma
gibi konaklama ihtiyacini karsilayabildigi ve disariya
karsi korunmaya elverisli vapilari konut olarak
tanimlayabiliriz. Yine bir meslegdin yahut sanatin icra
edildigi, her turlu ticari ve sinai nitelikli ekonomik
faalivetlerin yurttulmesine 6zgilenmis Gzeri 6rtula
olan vyapilari da catili isyeri olarak tanimlayabiliriz.
Catili isyeri kavraminda ozellikle dikkat edilmesi
gereken husus ise ilgili yapinin Gzerinin 6rtali olmasi
gerektigidir. Keza Uzeri ortilu olmayan vyapilar ¢atili
isyeri olarak degerlendirimemektedir.  Ornedin,
acik otoparklar veya vazlik sinemalar bakimindan
Kanun'un konut ve catili isyeri kira hikumleri
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uygulama alani bulamayacaktir.

Sonolarak konutve ¢atiliisyerikira hukamleri, nitelidi
geredi gecici kullanima ozgulenmis tasinmazlarin
alti ay ve daha kisa sure ile kiralanmalari durumunda
da uygulama alani bulmayacaktir. Ornegin otel,
pansiyon ve yazlik gibi yerlerin niteligi geredi gegici
olarak kullanima 6zgllenmesi sebebiyle konut ve
catili isyeri hukimleri uygulanmayacaktir. Ancak
belirtmeliyiz ki bu yerlerin alti aydan uzun bir sire
bakimindan kiralanmasi halinde yine konut ve ¢atili
isyeri htkumleri uygulama alani bulacaktir.

[l. KONUT VE CATILI ISYERI
KIRALARINA OZGU SONA ERME
HALLERI

Konut ve ¢atiliisyeri kiralarinin sona erme hallerini
bildirim yolu ve dava yolu olmak Gzere iki ana baslik
altinda inceleyebiliriz.

A. Bildirim Yoluyla

Kira sozlesmesinin taraflari, asagida ayrintili olarak
belirttigimiz stre kosulunun sadlanmasi  sarti
ile herhangi bir sebep gostermeksizin bildirim
yoluyla kira sozlesmesini sona erdirebilirler. Bu
fesih bildiriminin gegerliligi ise vyazili sekil sartina
baglanmustir.

(i) Belirli Siireli Konut ve Catili isyeri Kiralari
Bakimindan

Kanun'un 347/1 maddesi geregince belirli sureli
konut ve cati isyeri kira sozlesmelerinde, sozlesme
sUresinin  bitiminden en az on bes gin once
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TERMINATION OF THE HOUSING AND
ROOFED WORKPLACE RENTAL CONTRACTS

According to the Turkish Code of Obligations
(“Code”) numbered 6098 lease agreement is
defined as, where the lessor undertakes to leave
the use of something or the use of it together with
the tenant and the lessee to pay the agreed rental
value. The definition of the lease contract in the
Code is essentially a top concept, and in this article
we will evaluate the reasons for the termination of
the housing and roofed workplace rental contracts,
which are intended to protect the tenant who is the
weak side of the contract and specifically requlated
in the Code.

. HOUSING AND ROOFED
WORKPLACE RENTS IN GENERAL AND
SCOPE OF APPLICATION

TThe provisions regarding housing and roofed
workplace rents are requlated in the article 339 and
the continuation of the Code, and the concepts of
"Housing" and "Roofed Workplace" are not clearly
reqgulated in the Code. However, these definitions
are important in determining the area of application
of the provisions regarding housing and roofed
workplace rents. In its simplest form, we can
define housing as; the buildings that can meet the
accommodation needs of the tenant such as living,
sleeping and sheltering and which are suitable for
protection against the outside. Again, we can define
the covered buildings, where a profession or art is
performed, which are dedicated to the execution
of all kinds of commercial and industrial economic
activities, as a roofed workplace. Particulary, this
should be taken into consideration that in the

concept of a workplace there must be a building
covered with a roof. Likewise, structures that are not
covered are not considered as roofed workplaces.
For example, the Code’s housing and roofed
workplace rental provisions will not be applicable in
terms of open car parks or summer cinemas.

Finally, housing and roofed workplace rental
provisions will not be applicable if immovables
reserved for temporary use due to their nature are
rented fora period of sixmonths or less. Forexample,
because of the temporary use of places such as
hotels, pensions and cottages, the provisions of
housing and roofed workplaces will not be applied.
However, we should state that if these places are
rented for a period of more than six months, the
provisions of housing and roofed workplaces will
again find application.

[I. TERMINATION CONDITIONS
SPECIFIC TO HOUSING AND ROOFED
WORKPLACE RENTALS

We can examine the termination of housing and
roofed workplace rents under two main headings as
notification and litigation.

A. Through Notification

The parties to the lease contract may terminate the
lease contract without giving any reason, provided
that the time condition detailed below is met. The
validity of this termination notice is depends on the
written form.
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bildirimde bulunmak suretiyle kiraci, herhangi bir
sebep gostermeksizin sozlesmeyi sona erdirebilir.
Kiraci bu sekilde fesih bildiriminde bulunmaz ise
sozlesme ayni kosullarla bir yil icin uzatilmis sayilir.
Belirtmis oldudgumuz on bes gunlik sire nispi
emredici nitelikte olup kanun koyucu tarafindan
kiracinin -~ korunmasi  hedeflenmistir. ~ Taraflarin
anlasmasi ile kiraciyararina bu stirenin azaltilabilmesi
mUmkUndar. Bu noktada 6nem arz eden bir diger
husus ise, kiraci tarafindan gergeklestirilen fesih
bildiriminin kira sozlesmesi stresinin bitiminden en
az on bes gin once kiraya verene ulasmis olmasi
gerektigidir.  Aksi halde yapilan fesih  bildirimi
gecersiz olacaktir,

Kiraya veren ise kiraci ile ayni imkana sahip
olmayip sozlesme siresinin bitimine dayanarak
kira sozlesmesini feshedemeyecektir. Ancak kiraya
veren, on villik uzama suresinin sonunda, uzama
yilinin bitiminden en az U¢ ay 6nce vazili olarak
kiraclya bildirimde bulunmak sartiyla herhangi
bir sebep gostermeksizin kira sozlesmesini sona
erdirebilecektir. Kiraya verene bildirim yolu ile
saglanan fesih hakkini dizenleyen hukim emredici
nitelikte olup taraflar sézlesme ile bunun aksini
belirleyemeyeceklerdir. Yine fesih bildiriminin on
yillik uzama stresinin bitiminden en az Ug ay 6nce
kiraciya ulasmis olmasi gerekmektedir.

(ii) Belirli Siireli Konut ve Gatili isyeri Kiralari
Bakimindan

Belirsiz streli konut ve catili isyeri kira sozlesmesinin
sona ermesi hususu ise Kanun'un 347/2 maddesinde
duzenlenmistir. Bu dizenleme uyarinca, belirsiz
sUreli konut ve catili isyeri kira sozlesmelerini kiracl
her zaman, kiraya veren ise kiranin baslangicindan
on yil gegtikten sonra genel hukumlere gére

fesih bildiriminde bulunmak suretiyle herhangi bir
sebep gostermeksizin sona erdirebilir. Kanun'un
347/2 maddesinde genel hikimlere yapilan atif ile
Kanun'un 328. ve 329. maddeleri uygulama alani
bulacaktir. Kanun'un 329. maddesi ise “Taraflardan
her biri, bir tasinmaza veya tasinir bir yapiya

iliskin kira sézlesmesini yerel 4dette belirlenen

kira déneminin sonu icin veya boyle bir ddetin
bulunmamasi durumunda, alti aylik kira déneminin
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sonu icin, U¢ aylik fesih bildirim siresine uyarak
feshedebilir.” seklindedir.

Yukarida belirtmis oldugumuz sureleri bir 6rnek
ile somutlastiracak olursak; 01.01.2010 baslangi¢
tarihli belirsiz streli bir kira sozlesmesinin, kiraya
veren tarafindan 01.01.2020 tarihinden sonra, alti
aylik donem sonu olan 30.06.2020 tarihinde sona
erdirilmesi icin en ge¢ 30.03.2020 tarihine kadar
yazili fesih bildiriminde bulunulmasi gerekmektedir.
Yapilacak fesih bildiriminin bu tarihe kadar kiraciya
ulasmasi gerekmekte olup aksi durumda fesih
bildiriminin bir sonraki donem icin gegerli oldugu
kabul edilecektir.

B. Dava Yoluyla

Konut ve ¢atili isyeri kira sozlesmesinin dava
yolu ile son erdirilme sebepleri Kanun’'da sinirli
olarak belirtilmis olup kira sozlesmesinin  dava
yoluyla sona erdirilmesine iliskin huktumlerin kiraci
aleyhine dedistirilmesi mumkdn dedildir. Kanun'un
sistematidine uygun olarak konut ve ¢atili isyeri kira
sozlesmelerinin dava yolu ile sona erme hallerini iki
ana baslik altinda degerlendiriyor olacadiz.

(i) Kira S6zlesmesinin Kiraya Verenden
Kaynaklanan Sebeplerle Sona Ermesi:

a) Kiraya Verenin veya Yakinlarinin Kiralanana
Duydugu Gereksinim Nedeniyle S6zlesmenin
Sona Ermesi

Kanun'un 350. maddesi geredince kiraya veren,
kiralanani kendisi, esi, altsoyu, Gstsoyu veya kanun
geredi bakmakla yukimlu oldugu dider kisiler igin
konut ya da isyeri olarak kullanma gereksinimi
mevcut ise belirli streli sozlesmelerde strenin
sonunda, belirsiz sureli sozlesmelerde kiraya iliskin
genel hukumler geredi fesih doénemi ve fesih
bildirimi icin éngorulen streye gore belirlenecek
tarihten baslayarak bir ay icinde acacadi dava ile kira
sozlesmesini sona erdirebilir.

Burada onemle belirtmeliyiz ki gereksinim gergek,
samimi ve zorunlu olmalidir. Ornedin, kiraya verenin
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(i) Housing and Roofed Workplace Rents of
Definite Term

In accordance with Article 347/1 of the Code, the
tenant may terminate the contract without giving
any reason, by notifying at least fifteen days before
the end of the contract period, in definite-term
housing and roof workplace lease contracts. If the
tenant does not make such a notice of termination,
the contract is deemed to be extended for one year
under the same conditions. The period of fifteen
days we have stated is relatively imperative and
the lawmaker aims to protect the tenant. With the
agreement of the parties, it is possible to reduce
this period for the benefit of the tenant. Another
important issue at this point is that the termination
notice made by the tenant must have reached the
lessor at least fifteen days before the end of the
lease contract. Otherwise, the termination notice
will be invalid.

The lessor, on the other hand, does not have the
same opportunity as the tenant and will not be
able to terminate the lease based on the end of the
contract period. However, the lessor may terminate
the lease contract without any reason at the end
of the ten-year extension period, provided that it
notifies the tenant in writing at least three months
before the end of the extension year. The provision
reqgulating the termination right provided to the
lessor by way of notification is imperative and the
parties will not be able to determine otherwise with
the contract. The termination notice must have
reached the tenant at least three months before the
end of the ten-year extension period.

(ii) Housing and Roofed Workplace Rents of
Indefinite Term

The termination of the indefinite-term residence
and roofed workplace lease is regulated in Article
347/2 of the Code. Pursuant to this regulation, the
tenant can terminate the indefinite-term housing
and roofed workplace lease agreements at any
time, and the lessor can terminate the ten years
after the beginning of the lease by making a notice
of termination in accordance with the general

provisions, without any reason. With reference to
general provisions in the article 347/2 of the Code,
articles 328 and 329 of the Code will find application.
Article 329 of the Code states, “Each of the parties
may terminate the lease agreement for a immovable
or a movable building for the end of the lease period
determined in local custom or, in the absence of such
a customn, for the end of the six-month rental period
by complying with the three-month termination
notice period. "in the form.

If we concretize the periods we have mentioned
above with an example; In order to be terminated
of an indefinite-term lease with a starting date
of 01.01.2010 by the lessor, after 01.01.2020, on
30.06.2020 which is the end of the six-month
period, a written termination notice must be made
by 30.03.2020 at the latest The termination notice
must reach the tenant until this date, otherwise the
termination notice will be deemed valid for the next
period.

B. Through litigation

The reasons for the termination of the housing
and roofed workplace lease contract by litigation
are limited in the Code, and it is not possible to
change the provisions regarding the termination of
the lease contract by lawsuit against the tenant. In
accordance with the systematic of the Code, we will
be evaluating the termination of housing and roofed
workplace lease contracts under two main headings.

(i) Termination of Lease Contract Due to
Reasons Resulting from Lessor:

a) Termination of the Contract Due to
the Requirement of the Lessor or Her/His
Relatives to the Rented Place

Pursuant to Article 350 of the Code, if there is a
requirement to use the housing or workplace
of lessor for himself/herself, his/her spouse,
descendant, ancestor or other dependents
according to the Code, at the end of the term
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kira bedelini artirmak, kiracidan kurtulmak, konutu
daha rahat satabilmek gibi maksatlarla tahliye
isteminde bulundugu hallerde, gergek bir konut
gereksiniminin bulunmadidi kabul edilecektir. Ancak
hastalik veya yaslilik sebepleriyle asansorsiz binada
st katta oturan kisinin daha alt kattaki kiralanana;
cocuklari olan veya buylyen kisinin daha buyk olan
kiralanana; sobali evde oturan kisinin kaloriferli olan
kiralanana gercek anlamda ihtiyacinin varlidi kabul
edilmektedir.

Son olarak gereksinim amaciyla kiralananin
bosaltiimasi sadladiginda, kiralanan Gg yil gegmeden
hakli bir neden olmaksizin baskalarina kiralanamaz.

b) Kiraya Verenin Kira Sozlesmesini,
Kiralanani Yeniden insasi veya imari Amaciyla
Sona Erdirmesi

Kanun'un 350. maddesi geredince; kiralananin
yeniden insasi veya imari amaciyla esasli onarimi,
genisletilmesi ya da dedistirilmesi gerekli ve bu isler
sirasinda kiralananin kullanimi imkansiz ise kiraya
veren, kira sozlesmesini belirli streli sozlesmelerde
sGrenin sonunda, belirsiz streli sozlesmelerde kiraya
iliskin genel hukumlere gore fesih donemine ve fesih
bildirimi igin ongorilen surelere gore belirlenecek
tarihten baslayarak bir ay icinde acacadi dava ile kira
sozlesmesini sona erdirebilir.

Yeniden insa ve imar amaciyla kiralananin
bosaltilmasi sagdlandidinda, ilgili binalarin insaat
ve imar isi yapllmadan eski hali ile hakli bir neden
olmaksizin G¢ yil gegmeden baskalarina kiralanamaz

¢) Yeni Malikin veya Yakinlarinin Gereksinimi
Sebebiyle S6zlesmenin Sona Ermesi.

Kiraci ile kiraya veren arasindaki kira sozlesmesi
devam etmekte iken kiraya veren kira sozlesmesine
konu konutu yahut ¢atili isyerini G¢lincl bir kisiye
satabilir. Boyle bir durum igin esasinda Kanun'un
kiractyl  koruyor olmasi sebebiyle kural olarak
kiracinin kiralanani kullanmaya devam edebilecedini
belirtebiliriz. Ancak budurumunistisnasiise Kanun'un
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351. maddesinde duzenlenmektedir. Kanun'un 351.
maddesi geredince, kiralanani sonradan edinen yeni
malikin kendisi, esi, altsoyu, Ustsoyu veya kanun
geregi bakmakla yukiumlt oldugu dider kisiler igin
konut veya isyeri gereksinimi sebebiyle kiralanani
kullanma zorunlulugu mevcut ise, yeni malik agacagi
tahliye davasi ile kira sozlesmesini sona erdirebilir. Bu
noktada yeni malik, mulkiyeti edindikten sonra bir ay
icerisinde gereksinimini kiraciya bildirilmesi onemarz
etmektedir. Eger yeni malik bir aylik bildirim stresine
uymaz ise Kanun'un 351. maddesinden dodan tahliye
davasi agma hakkini kaybeder. Yeni malikin bir aylk
bildirim stresine uygun olarak bildirimde bulunmasi
halinde en erken edinim tarihinden alti ay sonra
acacad tahliye davasi ile kira sozlesmesinin feshini
ve kiralananin tahliyesini sadlayabilecektir.

Son olarak kiralanani sonradan edinen yeni malik,
dilerse gereksinim sebebiyle kira soézlesmesini,
sozlesme suresinin bitiminden baslayarak bir ay
icerisinde acacagi tahliye davasi ile de sona erdirme
hakkina sahiptir.

(ii) Kira S6zlesmesinin Kiracidan Kaynaklanan
Sebeplerle Sona Ermesi:

a) Tahliye Taahhiidi Sebebiyle

Kanun'un 352/1 maddesi geregince kiraci, kiralananin
teslim edilmesinden sonra, kiraya verene Karsi,
kiralanani belli bir tarihte bosaltmayi yazili olarak
Ustlendigi halde bosaltmamissa kiraya veren, kira
sozlesmesini bu tarihten baslayarak bir ay icerisinde
icraya basvurmak veya dava acmak suretiyle sona
erdirebilir. Bu yolun kullanilmasi Kanun'da birtakim
sartlara  baglanmis  olmakla  birlikte,  Yargitay
tarafindan da kiracinin  6zgur iradesiyle tahliye
taahhidu vermis olmasi aranmaktadir.

Kiraci tarafindan verilen tahliye taahhddundn
gecerli olmasi 6ncelikli olarak yazili sekilde verilmis
olmasina baghdir. ikinci olarak tahliye taahhidinde
tahlive tarihinin belirtilmis olmasi gerekmektedir.
Tarih agikga gun-ay-yil seklinde belirtilebilecegi gibi
bilinen bir tarih olarak da belirtilebilir. Son olarak
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in definite-term contracts, in indefinite-term
contracts, in accordance with the general provisions
regarding lease, lease contract may be terminated
by a lawsuit to be filed within one month, starting
from the date to be determined according to the
termination period and the period prescribed for
the termination notice.

We must emphasize here that the requirement must
be real, sincere and necessary. For example, in cases
where the lessor asks to evacuate for purposes such
as increasing the rent, getting rid of the tenant, and
selling the house more easily, it will be accepted
that there is no real need for housing. However, it
is accepted that there is a real need for the person
who lives upstairs in the building without elevator
due to illness or old age wants to be rented to the
lower floor; the person who has children or grows
up wants to be rented to bigger place; the person
who lives in a house with stove wants to be rented to
place which includes radiator.

Finally, when the leased property evacuated for
requirement, the leased cannot be rented to others
without a just cause until three years have passed.

b) Lessor's Termination of the Lease Contract
for Reconstructions of the Leased Property

In accordance with article 350 of the Code; if the
substantial repair, expansion or replacement of the
leased property is necessary for the purpose of
reconstruction and it is impossible to use the leased
one during these works, the lessor shall terminate
definite-term conracts at the end of the term, in
indefinite-term contracts, in accordance with the
general provisions regarding lease, lease contract
may be terminated by a lawsuit to be filed within
one month, starting from the date to be determined
according to the termination period and the period
prescribed for the termination notice.

When the leased property is evacuated for
reconstruction and zoning purposes, the relevant
buildings cannot be rented to others without a

justified reason before three years have passed
without the construction and zoning work.

c) Termination of the Contract Due to the
Requirement of the New Owner or His / Her
Relatives

While the lease agreement between the tenant and
the lessor is still in progress, the lessor may sell the
house or roofed workplace subject to the lease to a
third party. For such a situation, we can state that the
tenant can continue to use the leased property as a
rule, as the Code protects the tenant. However, the
exception to this situation is regulated in article 351
ofthe Code. Pursuant to Article 351 of the Code, if the
new ownerwho acquiresthe leased lateris obliged to
use the leased property for himself/herself, his/her
spouse, descendant, ancestor or other dependents
due to the law, the new owner may terminate the
lease contract by filing an eviction suit. At this point,
itisimportant that the new owner inform the tenant
of their needs within one month after acquiring the
property. If the new owner does not comply with
the one-month notification period, he/she loses
his/her right to file an eviction action arising from
Article 351 of the Code. If the new owner notifies in
accordance with the one-month notification period,
she/he will be able to provide the termination of the
lease contract and the evacuation of the leased with
an evacuation lawsuit to be opened six months after
the acquisition date at the earliest.

Finally, the new owner, who subsequently acquires
the leased property, has the right to terminate the
lease contract, starting from the end of the contract,
within one month, with an eviction suit to be filed.

(ii) Termination of the Lease Contract Due to
Reasons Resulting from the Tenant:

a) Due to Evacuation Pledge
Pursuant to Article 352/1 of the Code, if the tenant

has not emptied the lease in writing against the
lessor after the delivery of the leased property on
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tahliye taahhtdanun, kiracr tarafindan; kiralananin
teslim edilmesinden ve kira  sozlesmesinin
yapilmasindan sonra verilmis olmasi  gerekir.
Sozlesmenin yapildigi sirada veya daha dnce verilmis
olan tahlive taahhudu gecerli degildir. Bunun sebebi
ise kiracinin sozlesme vapilirken kiraya verenin
baskisi altinda olmasi, kiralananin kendisine kiraya
verilmeyebilecedi endisesi tasimasidir.

b) iki Hakh ihtar Sebebiyle

Kanun'un 352/2 maddesi geregince kiraci, bir yildan
kisa sureli kira sozlesmelerinde kira stresi icinde;
bir yil ve daha uzun sureli kira sozlesmelerinde ise
bir kira yili veya bir kira yilini asan sire iginde kira
bedelini 6demedigi icin kendisine yazili olarak iki
hakli ihtarda bulunulmasina sebep olmussa kiraya
veren, kira stresinin ve bir yildan uzun streli kiralarda
ihtarlarin yapildigi kira yilinin bitiminden baslayarak
bir ay i¢inde, dava yoluyla kira sozlesmesini sona
erdirebilir.

Kiraya veren tarafindan kiraciya gonderilecek
ihtarlarin hakli ve vazili olmalari gerekmektedir.
Bedeli muaccel olmadan gonderilen ihtarin hakl
oldugu kabul edilmemektedir. Birikmis aylara
iliskin ayri ayri ihtarlar gonderilmesi iki hakli ihtar
olusturmamaktadir.  Yine oénemle belirtmeliyiz
ki kiraya veren, kiraciya gonderdigi her ihtarda
oddenmeyen kiranin ayini ve bunun miktarini agik¢a
belirtmelidir. ki hakliihtarin gonderilmesinden sonra
kiraya veren kira sozlesmesinin feshi ve kiralananin
tahliyesi icin, bir yildan kisa sozlesmelerde kira
sUresinin, bir yildan uzun sureli s6zlesmelerde ise
ihtarin yapildigi kira yilinin bitiminden baslayarak bir
ay icerisinde tahliye davasi acmalidir.

c) Kiracinin veya Esinin Mevcut Konutu
Sebebiyle

Kanun'un 352/3 maddesi geredince kiracinin
veya birlikte yasadigi esinin ayni ilce veya belde
belediye sinirlari icinde oturmaya elverisli  bir
konutu bulunmasi durumunda kiraya veren, kira
sozlesmesinin kurulmasi sirasinda bunu bilmiyorsa,
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sozlesmenin bitiminden baslayarak bir ay icinde
sozlesmeyi dava yoluyla sona erdirebilir.

Bu dizenleme wuyarinca kira  sozlesmesinin
feshedilmesi  esasinda U¢ sarta baglanmistir.
Bunlardan ilki kiracinin konut olarak kullanildigi
tasinmazin bulundudu il veya belde belediye sinirlari
icerisinde kiracinin veya birlikte yasadigr esinin bir
tasinmaza sahip olmasidir. ikincisi; kiraya verenin kira
sozlesmesi kurulurken kiracinin veya birlikte yasadigi
esinin konut olarak oturmaya elverisli bir yerinin
oldugunu bilmemesidir. Son olarak ise s6zlesmenin
bitiminden itibaren bir ay icerisinde tahliye davasi
acilmasidir. Bu duzenleme geredi tahliye davasinin
acilmasi icin  kiraya verenin yahut vyakinlarinin
kiralanani konut olarak kullanmak icin gereksinimi
olmalarina gerek yoktur. Sartlar mevcut ise kiraya
veren dodrudan tahliye davasini ikame edebilir.
Onemle belirtmeliyiz ki bu duzenleme vyalnizca
konut olarak kullanilan yerler bakimindan gecerli
olup catili isyerlerleri icin bu diuzenleme uygulama
alani bulmamaktadir.
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a certain date, the lessor may terminate the lease
contract by applying for execution or filing a lawsuit
within one month starting from this date. Although
the use of this way is subject to certain conditions in
the Code, it is also required by the Court of Appeals
that the tenant has made a commitment to evacuate
with his/her free will.

The validity of the evacuation commitment made
by the tenant depends primarily on the fact that
it has been given in writing. Secondly, the date of
evacuation must be specified in the commitment
to evacuate. The date can either be specified as
day-month-year or as a known date. Finally, the
commitment to evacuate by the tenant; It must
have been given after the leased property has
been delivered and the lease agreement has been
made. The commitment to evacuate at the time
of conclusion of the contract or previously is not
valid. The reason for this is that the tenant is under
the pressure of the lessor while the contract is
concluded, and the rented one is concerned that it
may not be rented to him.

b) For Two Justified Notifications

In accordance with Article 352/2 of the Code, the
tenant, within the lease termin lease contracts of less
than one year; in the lease contracts of one year or
more, if the lessor has caused two justified warnings
in writing for not paying the rental fee within a lease
year or more than alease year, the lessor will be able
to make a payment starting from the end of the
lease term and the lease year in which notices are
made for rents longer than one year, within a month,
can terminate the lease through lawsuits.

Notices sent by the lessor to the tenant must be
justified and in writing. It is not accepted that a
notification sent without due payment is justified.
Sending separate notification for the accumulated
months does not constitute two justified warnings.
Again, we should emphasize that the lessor must
clearly state the month and the amount of the
unpaid rent in each notice sent to the tenant. After

two justified warnings are sent, the lessor must file
an action for eviction within one month, starting
from the end of the lease term for contracts shorter
than one year, and for contracts longer than one
year, for the termination of the lease contract and
the evacuation of the lease.

c) Dueto the Tenant's or Spouse's Current
Housing

In accordance with Article 352/3 of the Code, if
the tenant or his/her spouse lives with a suitable
residence within the boundaries of the same district
or town municipality, if the lessor does not know this
during the establishment of the lease, the contract
may be terminated through litigation within one
month starting from the end of the contract.

In accordance with this reqgulation, termination of
the lease contract is subject to three conditions.
The first of these is that the tenant or his/her
spouse with whom he/she lives together owns a
property within the boundaries of the city or town
municipality where the immovable property is used
as a residence. Secondly; the lessor does not know
that the tenant or his/her partner living with him
/ her has a suitable place to live while the tenancy
agreement is being established. Finally, within one
month of the end of the contract, an evacuation
case is filed. According to this regulation, the lessor
or his/her relatives do not need to be required to use
the rented property as a house in order to open the
evacuation case. If the conditions exist, the lessor
can directly substitute the action for eviction. We
should emphasize that this regulation is valid only for
the places used as housing and this regulation does
not apply to workplaces with roofs.
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I. GIRIS: COVID-19 VE ONLINE
EGLENCE KULTURU

Covid-19 salgin hastaligi ¢atisi altinda sekillenen yeni
dunyaduizeni“yeninormal”olarak adlandirnilmaktadir.
Yeni normal, kisilerin fiziksel alanda bir araya
gelmeden ayni ofisi paylasmalari, sinemaya gitmek
yerine online platformlar Uzerinden film izlemeleri,
konser salonlarinin, muzelerin, katiphanelerin
online izleyici ve ziyaretci kabul etmeleri gibi gunluk
hayatimizin fiziksel alanda mesafeli ve ancak, dijital
dunyada daha yakin olmasi anlamina gelmektedir.

Covid-19 salgininin ortaya ¢ikmasi ve ¢ok kisa bir
sire icerisinde tim dunyayi etkisi altina alarak ciddi
sayilarda olumlere yol agmasi, bireylerin toplumsal
yasamdan ev yasamina gegisi ile sonuglanmistir

Ev yasamina gecis de online edlence kulturinun
cesitlenmesine ve bu kultird yayan platformlarin
Uye sayilarinin rekor sekilde katlanmasina neden
olmustur. lletisim araclarinda yasanan gelismelerden
once bireyler eglence ortamlarina erisebilmek
icin eglencenin gergeklestigi ortamlara gitmek
zorunda kalirken, sinema ve televizyon gibi kitle
iletisim araclarinda yasanan gelismeler sonucunda
bulunduklariyerlerden eglenceye erisebilme olanadi
bulmuslardir. Ozellikle internet ile birlikte edlence
kuresel bir koy icerisinde evrensel bir boyutta genis
kitlelere yayilabilmektedir.

Mizik dinleme kultirt plak ve CD’lerden siyrilarak
uzun stredir dijital platformda firtinalar estiriyordu.
Bu cercevede belirtmek gerekir ki dijital muzik
platformlari Gye sayisini 2019 yili itibariyle 358 milyon
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aboneye c¢ikarmistir. Bu artis bir dnceki seneye
nazaran %32’lik buyume anlamina gelmektedir. Bu
rakamin pandemi ile birlikte 700 milyon aboneye
ulasacadi tahmin edilmektedir. Abonelik sayilarina
baktigimizda sektorlideri %35'lik oranile “spotify”’dir.
Onu %19’luk payi ile “Apple Music” izlerken “Amazon
Music” ise (¢Uni sirada gelmektedir.

Ote vandan Netflix, kullanici sayisini  artirarak
pandemi sUrecinde rekor buyime kaydetmis ve
abone sayisini 182,9 milyon aboneye ¢ikarmistir.

Buna ek olarak tilkemizde bir ilk olarak 2020 Istanbul
Film Festivali pandemi nedeniyle online yapilmustir.

Sanal turlarin dizenlenmesive artarak devam etmesi
ile de yerel ve uluslararasi kitiphanelere, muzelere,
sergisalonlarina evde ulasmak olanakli hale gelmistir.

Yine tim bunlara ek olarak herhangi bir yapim
sirketine bagli olmadan bireylerin kendi hazirladiklari
eglence formatlar da Instagram ve YouTube gibi
sosyal medya mecralarinda genis seyirci kitlelerine
ulasma firsati bulmustur

II. DIJITAL PLATFORMLARDA TELIF
HAKLARI MESELESI

Dijital platformlarin  hakimiyetini ginden gune
arttirmasi telif haklarinin korunmasi sorununun da
yeniden degerlendirilmesine neden olmaktadir.
Dolayisiyla eser sahipleri ile yapimcilar arasinda
imzalanan eser sozlesmesi huktumlerinin de gelecek
yillarda daha da buyuyecek olan dijital platformlar
baz alinarak insa edilmesi buytk 6nem tasimaktadir.
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ONLINE ENTERTAINMENT CULTURE
AND COPYRIGHT ISSUE IN THE

NEW WORLD ORDER

. INTRODUCTION: COVID-19 AND
ONLINE ENTERTAINMENT CULTURE

The new world order shaped under the umbrella of
the Covid-19 epidemic is called the "new normal”.
The new normal means that sharing the same office
without meeting in the physically, watching movies
on online platforms instead of going to the cinema,
online audience or visitor acceptance of concert
halls, museums, libraries, and that our daily life is
distant in the physical field and closer in the digital
world.

The emergence of the Covid-19 epidemic and the
fact that it affected the whole world in a very short
time and caused serious deaths, resulted in the
transition of individuals from social life to home life.

The transition to home life has also caused the
diversification of online entertainment culture
and the number of members of the platforms
that spread this culture to multiply in a record
way. While individuals had to go to entertainment
environments in order to access those before the
developments in communication tools, as a result of
the developments in mass media such as cinema and
television, the people have found the opportunity
to access entertainment from their own places.
Especially with the internet, entertainment can
spread to a wide audience in a global village.

The culture of listening music has been taking
digital platforms by storm for a long time after
being stripped of records and CDs. In this context,
it should be noted that the number of members

of digital music platforms has increased to 358
million subscribers as of 2019. This increase means
32% growth compared to the previous year. It is
estimated that this number is going to reach 700
million subscribers with the pandemic. When we
look at the subscription numbers, the industry
leader is "spotify" with a rate of 35%. It is followed
by "Apple Music" with a share of 19%, followed by
"Amazon Music" in the third place.

On the other hand, Netflix increased its number of
users and recorded record high growth during the
pandemic and increased the number of subscribers
t0182.9 million subscribers.

In addition, 2020 Istanbul Film Festival has been held
online for the first time in our country due to the
pandemic.

With the organization of virtual tours and its
increasingly continuing, it has become possible to
reach local and international libraries, museums and
exhibition halls from your home.

In addition to all these, the entertainment formats
prepared by individuals without being affiliated
with any production company have also had the
opportunity to reach large audiences in social media
such as Instagram and YouTube.

II. COPYRIGHT ISSUES IN DIGITAL
PLATFORMS

Increasing the dominance of digital platforms day
by day causes the issue of copyright protection to




Gerek eser sahipleri gerekse yapimcilar bakimindan
mali hak devir konusu edilen eserlerin dijital
platformlar bakimindan hak devir konusu edilen
eserlerin  dijital platformlar bakimindan cizilen
sinirlari yeniden gézden gegirilmelidir.

Ornegin, malihak devir muvafakatinin sadece Turkiye
Cumbhuriyeti sinirlari icerisinde yayima izin verecek
sekilde dizenlenmesi halinde ayni muvafakatname
ile Ulke sinirlari disina ¢ikmanin mimkun olmayacadi
godzden uzak tutulmamalidir,

Diger vyandan eserin sadece belirli dillerde
yayimlanmasina izin verilmesi halinde o diller
disinda kalan bir baska dtnya dili bakimindan online
platformlarda yayim mamkan olmayacaktir.

Yine benzer bicimde eserin tim haklar tek seferde
devredilerek kag tane izleyici ve/veya dinleyici
sayisina ulastigl yonunde siniflama getirilmiyor ise
o eserin rekor sekilde izleyiciye ulasma halinde mali
hak elde edilemeyecektir.

Dijital yayimin getirdidi global olgekte “takipgiye”
ulasma sansi eser sahiplerinin farkli Glkelerde farkli
kitlelere ulasma olasiligini  artirrken  yapimcilar
bakimindan da global 6lcekte satis pazarlarinin
dodmasina neden olacaktir.

Ornedin pandemisirasinda Turk dizleri Glke sinirlarini
asarak Amerika Birlesik Devletleri’ne kadar ulasmis ve
orada yasayan kisilerden yeni boltimlerinin cekilmesi
yonunde teklif dahi almistir. Dolayisiyla eserlerin
dijital platformlar Gzerinden yurt disinda izlenmesi
halinde elde edilecek telif gelirleri bakimindan
sanatcl ile yapimci arasinda nasil bir telif geliri
ortakligi saglanacagi Uzerinde dustnulmesi gereken
konulardan biridir,

Telif sézlesmeleri bakimindan temel hukuki metin olan
5846 sayili Fikirve Sanat Eserleri Kanunu basli basina dijital
platformlari duzenleyen bir madde icermemektedir.
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Kanunun 1951 kabul tarihli olmasi g6z nune alindiginda
56z konusu bu durum oldukg¢a da dodaldir.

Ancak unutulmamalidir ki Yasanin “d) isaret, ses ve/
veya gorintU nakline yarayan araglarla umuma iletim
hakki” baslidini tasiyan 25.maddesi “Bir eserin aslini
veya ¢ogaltilmis nishalarini, radyo-televizyon,
uydu ve kablo gibi telli veya telsiz yayin yapan
kuruluslar vasitasiyla veya dijital iletim de dahil
olmak lzere isaret, ses ve/veya gériinti nakline
yarayan araglarla yayinlanmasi ve yayinlanan
eserlerin bu kuruluglarin yayinlarindan alinarak
baska yayin kuruluslari tarafindan yeniden
yayinlanmasi suretiyle umuma iletilmesi hakki
miinhasiran eser sahibine aittir. Eser sahibi,
eserinin asli ya da ¢ogaltilmis nishalarinin telli
veya telsiz araglarla satisi veya diger bicimlerde
umuma dagitilmasina veya sunulmasina ve
gercek kisilerin segtikleri yer ve zamanda eserine
erisimini saglamak suretiyle umuma iletimine
izin vermek veya yasaklamak hakkina da sahiptir.
Bu madde ile diizenlenen umuma iletim yoluyla
eserlerin dagitim ve sunumu eser sahibinin
yayma hakkini ihlal etmez.” seklindedir.

Madde metninden yola cikarak sunu soylemek
muUmkandur ki yasa koyucu dijital mecralarda eserin
yayimlanmasi hakki bakimindan tek vetkili kisinin
eser sahibi oldugunu agik sekilde hikme badlamistir.
Dolayisiyla gelisen teknolojik alt yapi kapsaminda
cesitlenecek dijital vyayimlarda ik ve oncelikli
hak sahibinin eser sahibi oldudu godzden uzak
tutulmamali ve telif sozlesmeleri de bu noktadan
yola ¢ikilarak sekillenmelidir.

. SONUC

Buraya kadar vyapmis oldugumuz tespitler
kapsaminda yeni dinya duzeninin online eglence
kaltirine olan talebi rekor seviyede artirmis
oldugunu goriyoruz. Bu nedenle de pandemi sireci
ile birlikte sekillenecek telif sozlesmelerinin ana
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be re-evaluated. Therefore, it is of great importance
that the provisions of the work agreement signed
between the authors and producers to be built on
the basis of digital platforms which will be growing
even more in the coming years. The borders
drawn in terms of digital platforms regarding the
works subject to financial right transfer should be
reconsidered for both authors and producers.

For example, if the transfer of financial rights is
regulated to giving consent regarding publication of
the work only in Turkey, it should be kept in mind
that it is not possible to publish outside from here.

On the other hand, if the work is only allowed to
be published in certain languages, it is not going to
be possible to publish in terms of any other world
language on online platforms other than those
which are allowed.

Likewise, if all rights of the work are transferred at
once and there is no restriction on the amount of
the audience the work reaches, any financial right
will not be obtained even if the work reaches a
record audience.

While the chance of reaching "followers" on a global
scale brought by digital broadcasting increase
the possibility of the authors to reach different
audiences in different countries, it is going to lead
to the emergence of sales markets on a global scale
for producers.

Forexample, during the pandemic, Turkish TV shows
reached The United States of America by crossing the
borders of the country and even received proposals
from people living there to shoot new episodes.
Therefore, one of the issues to be considered is
what kind of copyright income partnership will be
ensured between the author and the producer in
terms of the incomes to be obtained if the work is
viewed abroad on digital platforms.

Law No. 5846 on Intellectual and Artistic Works,

which is the main legal text in terms of copyright
agreements, does not contain an article that
regulates digital platforms in itself. Considering
the fact that the law has been adopted in 1951, this
situation is quite natural.

However, it should not be forgotten that the Article
25 of the Law titled '(e) Right to Communicate a
Work to Public by Devices Enabling the Transmission
of Signs, Sounds and/or Images:” is requlated as:

“The author shall have the exclusive right
to communicate the original of a work or its
copies to public by way of broadcasting by
organizations that broadcast by wire or wireless
means such as radio and television, satellite or
cable, or by devices enabling the transmission
of signs, sounds and/or images including digital
transmission, or by way of re-broadcasting by
other broadcasting organizations that obtain
the work from such broadcasts. The author
has the right to permit or prohibit the sale or
other distribution or supply of the work or its
reproduced copies to the public by wire or
wireless devices and the communication of the
work to the public by providing access to it at a
time and place chosen by natural persons. The
distribution and supply of works by means of
communication to the public as regulated under
this article, shall not prejudice the author’s right
of distribution.”

Based on the text of the article, it is possible to say
that the legislator has clearly ruled that the only
authorized person in terms of the right to publish
the work in digital media is the owner of the work.
Therefore, in digital publications that will diversify
within the scope of developing technological
infrastructure, it should not be overlooked that the
priority right owner is the owner of the work and
copyright contracts should be shaped from this
point.

1. CONCLUSION

ONLINE ENTERTAINMENT CULTURE AND COPYRIGHT ISSUE IN THE NEW WORLD ORDER




odagdi bundan sonra tartismasiz sekilde dijital yayim
haklari olacaktir.

Bu haklari tamimlarken hangi Glkeleri kapsayacadi
kadar hangi mecralarda gecerli olacadi da buyuk
onem tasimaktadir. Haklarin sinirlari cizilirken dil,
izleyici sayisi, yayim saati ve gqunU gibi hususlardan
bir sinir cizilip cizilmeyecedi yoninde de ihtiyac
duyulan dizenlemeler yapilmalidir.

Digeryandan, eser sozlesmelerinde devredilen dijital
haklar bakimindan telif gelirlerinin nasil ve ne sekilde
paylasilacadini iliskin - duzenlemelerin  yeniden
sekillendirilmesi elzemdir. Unutulmamalidir ki yeni
dunya duzeninde sinema salonlarinin yerini online
filmplatformlarikonsersalonlarininyeriniise YouTube
ve instagram canl vayinlari almis bulunmaktadir.
Dolasiyla bu mecralardan elde edilecek telif
gelirlerinin nasil ve ne sekilde paylasilacagi da
pandemi strecinin telif sézlesmelerine onemli bir
etkisi olarak ortaya ¢ikmaktadir.
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Within the scope of the findings we have made so
far, we see that the new world order has increased
the demand for online entertainment culture at
a record level. For this reason, the main focus of
copyright agreements that will take shape with the
pandemic process will be digital publication rights
from now on.

When defining these rights, it is of great importance
which platforms these rights will be valid in as well as
which countries they will cover. While drawing the
borders of these rights, necessary arrangements
should be made to determine whether a border to
be drawn in terms of language, audience number,
broadcast time and date.

On the other hand, it is essential to reshape the
requlations on how and in what way the copyright
incomes will be shared in terms of digital rights
transferred in work contracts. It should not be
forgotten that in the new world order, movie
theaters have been replaced by online movie
platforms, concert halls have been replaced by
YouTube and Instagram live broadcasts. Therefore,
how and in what way the copyrights incomes from
these channels will be shared appear as an important
effect of the pandemic process on copyright
agreements.

ONLINE ENTERTAINMENT CULTURE AND COPYRIGHT ISSUE IN THE NEW WORLD ORDER




A-GIRIS

Basit yargilama usult, ceza muhakemesine Ekim 2019
yilinda yapilan dedisiklikle dahil edilmis bir yargilama
usult olup 5271 Sayili Ceza Muhakemesi Kanununun
251 ve 252. maddelerinde dizenlenmistir. Basit
yargilama usult dedigimiz yargilama usulinin temel
amaci adindan da anlasilacagr Uzere ceza yaptirim
adirhdgr nispeten daha hafif olan suclar yoniunden
yurutulen yargilamalari kisaltabilmek ve daha hizli
ancak hukuka ve hakkaniyete uygun kararlar ile
streci neticelendirebilmektir.

Bu dogrultuda, ceza davalarinin  takip ve
yuruttlmesine iliskin  usulleri  duzenleyen Ceza
Muhakemesi Kanununda yapilan dedisiklikle bir
kisim suglar yonunden basit yargilama usulinin
uygulanmasi kararlastirnlmis ve bu dogrultuda ilgili
davalarda basit yargilama usult uygulanirken bazi
usull islemlerin ve adimlarin atlanmasi, tayin edilen
birtakim strelerin kisaltiimasi htuktm altina alinmistir.

B- BASIT YARGILAMA USULUNUN
GETIRILIS GAYESI VE TEMEL
HAKLARA ETKISI

Basit yargllama usult getiriimeden o6nce Tuark
Hukukunda her su¢ tipi bakimindan ayni yargilama
usult uygulanmaktaydi. Bu durum haliyle niteligi
itibariyle kovusturulmasi daha kolay ve éngérilen
yaptirimlari daha hafif olan bir kisim suglar yéninden
vargilamalarin gereksiz yere uzamasina ve ceza
mahkemelerinin belirli durumlarda fazladan emek
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ve mesai harcamasina sebep olmaktaydi. Onemle
belirtmek gerekir ki bir yargilamada asil olan maddi
gercedin ortaya cikariimasi ve hakkin tespiti, tesisi ve
korunmasidir. Bu hedef dogrultusunda yargilamanin
sresi esasen bu amaca nazaran az da olsa daha geri
plandadir. Fakat diger taraftan uzayan yargilamalar
hem hakkin 6zine zarar vererek dava sonunda elde
edilecek menfaati kismen ya da tamamen ortadan
kaldirabilmekte yahut dedersiz hale getirebilmekte
hem de vargilamanin taraflarini uzunca bir sire
belirsizlik hatta kimi zaman caresizlik icerisinde
birakabilmektedir. Bu durumu aslinda dillerde
pelesenk olmus “Ce¢ gelen adalet adalet dedildir.”
sozlyle de kisaca aciklayabiliriz. Nitekim tarihteki
ilk Anayasa ya da ilk anayasal faaliyetlerden birisi
olarak kabul edilen Magna Carta’da da “Adalet
geciktirilemez” ifadesi yer bulmustur.

Bu noktada belirtmek gerekir ki bir yargilamada asil
olan maddi gercedin objektif olarak ongoralebilecek
enmakulsirede hakkin 6zine zararvermeden ortaya
cikarilmasi ve bu dogrultuda hakkin tespit temin
ve tescil edilmesidir. Bu prensibin yargilamadaki
karsilidi, temelde “Hak Arama Hurriyetidir”. “Adil
Yargilanma Hakki” ise hak arama hurriyetinin sag
ayaklarindan birisidir. Buna bagli olarak yargilamalarin
makul sirede tamamlanmasi da adil yargilanma
hakkinin en énemli yansimalarindan birisi olup bu
anlamda bireyler yonunden mutlak bir haktir. Diger
taraftan sanik yoninden “Lekelenmeme Hakki” ve
“Masumiyet Karinesi” de adil yargilanma hakkinin
baska bir suretidir. Bu dodrultuda kimi suglar
bakimindan vyillarca stren ve lekelenmeme hakki
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SIMPLIFIED PROCEDURE IN
CRIMINAL PROCEDURE LAW

A- INTRODUCTION

The simplified procedure has been included in the
amendment made in October 2019 in the criminal
procedure and is requlated in Articles 251 and 252
of the Criminal Procedure Code No. 5271. The
main purpose of the simplified procedure, as it is
understood from its name, is to shorten the trial
carried out in terms of crimes with relatively lighter
penal sanctions and to conclude the process with
faster but legal and fair decisions.

Accordingly, with the amendment made in the
Criminal Procedure Law, which regulates the
procedures for the follow-up and execution of
criminal cases, it has been decided to implement the
simplified procedure in terms of certain crimes, and
in this direction it has been requlated to skip some
procedures and steps and to shorten certain periods
which are assigned.

B- THE OBJECTIVES OF THE
SIMPLIFIED PROCEDURE AND
THE EFFECT OF THE SIMPLIFIED
PROCEDURE ON FUNDAMENTAL
RIGHTS

Before the simplified procedure has been requlated,
the same trial procedure has been applied in terms
of each type of crime in Turkish Law. This situation
caused the trials to be unnecessarily prolonged
and the criminal courts to spend extra labor and
time in certain situations in terms of some crimes
that were easier to prosecute due to those nature
and lighter sanctions. It should be emphasized that

the essential thing in a trial is to reveal the material
truth and to determine, establish and protect the
right. In line with this aim, the duration of the trial is
slightly less a matter of concern. On the other hand,
prolonged trials can both partially or completely
eliminate the benefit to be obtained at the end of
the trial or render them worthless by damaging the
essence of the right, and leave the parties of the
trial in uncertainty or even despair for a long time.
This situation is explained briefly with the common
saying that "Justice delayed is justice denied". As a
matter of fact, in Magna Carta, which is accepted as
the first Constitution or one of the first constitutional
activities in history includes the statement: To no
one will we deny or delay right or justice".

At this point, it should be noted that the essential
thinginatrialisto reveal the material truthin the most
reasonable time that can be objectively foreseen,
without harming the essence of the right, and
accordingly, the determination, the establishment
and registration of the right. The equivalent of
this principle in the trial is basically "Freedom to
Seek Rights". The "Right to a Fair Trial" is one of the
pillars of the freedom to seek justice. Accordingly,
the completion of the trials in a reasonable time is
one of the most important reflections of the right
to a fair trial, and in this sense, it is an absolute
right for individuals. On the other hand, in terms of
the defendant, the "Right not to be Spotted" and
"Presumption of Innocence" are another reflection
of the right to a fair trial. In this respect, a trial that
has lasted for years and dragged the accused who
has the right not to be tainted in a maelstrom of
uncertainty for years, sometimes results in a heavier




olan sanidi yillarca belirsizlik girdabinda surtkleyen
bir yargilama bazen ilgili su¢ igin dngorilen en Ust
yaptirimdan bile daha agir bir yaptinm gibi sonug
dogurmaktadir. Benzer durum hak arama harriyeti
kapsaminda vargisal yollara basvuran ve adaletin
tesisii¢in sabirla bekleyen magduryoninden de kimi
zaman ilgili sucun kendisi Uzerinde ortaya cikardig
zarardan daha fazla zarara, daha fazla madduriyete
sebep olmaktadir.

Ancak bir de ceza hukukunda yine hak arama
hurriyeti ve adil yargilanma hakki ¢atisi altinda
bulunan, “Meram Anlatma Ilkesi” ve “Dogrudan
Dogruyalik Ilkesi” vardir ki bu ilkeler de ¢zinde,
taraflarin dodrudan iddia, savunma ve vargilama
makamlarinin - karsisina  cikmasini,  iddialarini,
savunmalarini ve taleplerini, muhataplarina, halet-i
ruhiyeleriile birlikte bizzat ve 6zgurceiletebilmelerini
ve tartisabilmelerini temel almaktadir. S6z konusu
bu iki ilke de vargllama suresinin belli oranda
uzamasl pahasina, esasinda yargilamanin durusmal
yapilmasinin  maddi gercedin tespiti ve hakkin
tesisindeki 6nemine vurgu yapmaktadir. Iste adil bir
yargilama, hukuka ve hakkaniyete uygun bir sonug
ancak butun bu ilkelerin dengeli bir sekilde temin
edilmesiyle mumkandir. Bu agiklamalar 1siginda
basit yargilama usultnu ele alalim.

C- BASIT YARGILAMA USULUNUN
UYGULANISI

Ceza Muhakemeleri Kanunu Madde 251 fikra T'de
ongoruldigu tzere “Adli para cezasini ve/veya Ust
sinirtikiyilveya dahaazsurelihapis cezasinigerektiren
suglarda” basit yargilama usulinin uygulanmasina
karar verilebilir. Basit yargilama usulinin sorusturma
asamasina herhangi bir etkisi yoktur. Basit yargilama
usult kovusturma asamasina gegildikten yani dava
acildiktan sonra uygulanmaktadir. Zaten ismi de
bundan dolayr sorusturma asamasinda uygulanan
“Seri ‘Muhakeme”  Usulunden” farkli  olarak
“Basit ‘Yargilama’ Usuludir”  Ancak belirtmek
gerekir ki basit yargilama usulintn uyqulanip
uygulanmayacadina son tahlilde mahkeme karar
vermekte eder suca konu vakialar yontnden basit
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yargilama usull ile sonuca gidilebilecegi kanaatine
varirsa  basit yargilama usulini uygulamaktadir.
Basit yargilama usulinde normalden farkli olarak
sanik, maddur ve sikayet¢ci mahkeme huzurunda
dinlenmemektedir. iddianame
sanik, maddur ve sikayetciye teblig edilmekte ve
tebligden itibaren 15 gun icerisinde yazili beyan ve
savunmalarini mahkemeye sunmalari istenmektedir.
Taraflara gonderilen tebligatlarda da soz konusu
savunmalar alindiktan sonra gerek gorulurse hig

Dizenlenen

durusma yapilmaksizin dogrudan hukum verilecegi
belirtiimektedir. Digertaraftan bustre¢te toplanmasi
gereken deliller varsa mahkeme tarafindan ilgili
kurum ve kuruluslardan toplatiimaktadir. Burada
onemle belirtmek gerekir ki basit yargilama usult
uygulanirken mahkeme tarafindan cumhuriyet
savaisinin . gortst alinmamaktadir.  izah  edildigi
Uzere burada asil olan durusma acmaksizin taraflarin
iddia ve savunmalari ile delillerin 6ngorulen streler
icerisinde bir an evvel toplanmasi ve hikim
tesis edilmesidir ancak ilgili su¢ basit yargilama
kapsamina girebilecek nitelikte bir sug¢ olsa dahi
yargilamayi yapan mahkeme soz konusu davada
durusma agilmaksizin ve taraflar dogrudan dogruya
dinlenmeksizin yargilamayi yapamayacadi kanaatine
varirsa  basit vyargilama usulind  uygulamayabilir
yahut basta basit yargilama usull ile streci baslatmis
olsa dahi genel yargilama usuline gegerek durusma
acabilir.

Her ne kadar kovusturmaya konu sug basit yargilama
usulinUn uygulanabilecedi bir su¢ olsa da yas
kiguklugu, akil hastalidl, sagir ve dilsizlik hallerinin
bulundugu durumlarda yahut sorusturma veya
kovusturma yapilmasi izne ya da talebe bagl olan
suclarda basit yargilama usult uygulanamamaktadir.
Diger taraftan sanik tarafindan birden fazla sugun
birlikte islenmis olmasi halinde bu sug¢ ya da suclarin
bir kismi basit yargilama usuline tabiyken dider
bir su¢ ya da suclar basit yargilama usuline tabi
degilse buradaki suclarin tamami yoninden basit
yargilama usulU uygulanamayacaktir. Ayrica bilindigi
Uzere genel yargilama usulinde saniga s6z konusu
yargilama neticesinde “Hukmun  Aciklanmasinin
Ceriye Birakilmasini” isteyip istemedidi sorulmakta
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sanction than the highest sanction regulated for the
relevant crime. A similar situation sometimes causes
more damage and more aggrievement in terms of
the victim who applies to judicial remedies within
the scope of the freedom to seek justice and waits
patiently for the establishment of justice than the
damage caused by the relevant crime itself.

However, in the criminal law, there are also “the
Principle of Expression of Intent” and “the Principle
of Directness” under the umbrella of the freedom
to seek rights and the right to a fair trial which are
essentialforthe partiestodirectly goontrial, transmit
and discuss their claims, defenses directly and freely
to judicial authorities. Both of these two principles
emphasize the importance of conducting hearings
at the expense of prolonging the trial period, in
determining the material truth and establishing the
right. A fair trial, a lawful and equitable result is only
possible with a balanced establishment of all these
principles. We are going to discuss the simple trial
procedure in the light of these explanations.

C- IMPLEMENTATION OF THE
SIMPLIFIED PROCEDURE

As it is regulated in Article 251 paragraph 1 of the
Criminal Procedure Law, it can be decided to apply
the simplified procedure "in crimes that require a
judicial fine and/or a maximum imprisonment of two
years or less". The simplified procedure has no effect
ontheinvestigation phase. The simplified procedure
is applied after the prosecution phase, that is, after
the case is filed. That is why its name is "Simplified
Procedure’, different from the "Summary Procedure”
applied during the investigation phase. However,
it should be noted that, the court decides whether
the simplified procedure will be applied or not in
the final analysis, if the court comes to an opinion
that it is possible to reach a conclusion with the
simplified procedure in terms of the events subject
to the crime, it is decided to apply the simplified
procedure. In the simplified procedure, the accused,
the victim and the complainant are not heard
before the court, unlike the general procedure. The
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indictment is notified to the accused, the victim
and the complainant, and they are asked to submit
their written statements and defenses to the court
within 15 days from the date of notification. In the
notifications sent to the parties, it is stated that
after the aforesaid defenses are received, if deemed
necessary, a direct verdict will be made without
a hearing. On the other hand, if there is evidence
to be collected in this process, it is collected from
the relevant institutions and organizations by the
court. It should be emphasized here that the court
does not take the opinion of the public prosecutor
in the simplified procedure. As explained, what is
essential here is to make a decision by gathering
the arguments and defenses of the parties and the
evidence as soon as possible within the prescribed
time without conducting a hearing, however, even if
the relevant offense is a crime that may fall under the
scope of a simplified procedure, the court may not
apply the simplified procedure if it is of the opinion
that the court cannot conduct the trial without
hearing the parties directly or even if the process
is started with the simplified procedure, the court
is able to conduct a hearing by switching to the
general trial procedure.

Although the crime subject to prosecution is a crime
where the simplified procedure can be applied, the
simplified procedure cannot be applied in cases
where there are cases of underage, mental illness,
deaf muteness, or crimes whose investigation or
prosecution depends on permission or demand. On
the other hand, if more than one crime has been
committed by the accused together and some of
the crimes are subject to the simplified procedure,
while the rest are not none of the crimes here will be
subjected to the simplified procedure. In addition,
as it is known, in the general trial procedure, the
accused is asked if he/she wants a "Deferment Of
The Announcement Of The Verdict" and as a result
of the trial, if the objective and subjective conditions
of deferment of the announcement of the verdict
have occurred, the decision is made according
to the request of the accused. However, in the
simplified procedure, if the accused has not clearly




eger hukmun agiklanmasinin geriye birakilmasinin
objektif ve subjektif sartlar olusmussa sanigin
talebine gore karar verilmektedir. Ancak basit
yargilama usultnde sanik hukmun agiklanmasinin
geriye birakilmasini “istemedigini” yazili
savunmalarindayadakararverilinceye kadarsunacadi
yazili bir beyanla agik¢a belirtmemisse mahkeme
hiukman agiklanmasinin geriye birakilmasina karar
verebilmektedir. Bir de dnemle belirtmek gerekir
ki basit yargilama usulinin uygulandigi davalarda
mahkemece tespit edilen sonuc cezadan % indirim
yapilmaktadir.

D-BASIT YARGILAMA SONRASINDA
VERILEN KARARLARA ITIRAZ

Basit yargilama usulinin uygulandidi
yargllamalarda  verilen  kararlara  karsi  istinaf
kanun vyoluna gidilememekte sadece hukmi
veren mahkemeye itiraz edilebilmektedir. Suresi
icerisinde itiraz edilmemesi halinde ise verilen
karar kesinlesmektedir. itiraz  edilmesi halinde
hikmU veren mahkeme tarafindan durusma acilir
ve yargilamaya genel hukimlere gore devam edilir.
Bu sekilde durusma acilmasi halinde artik taraflar
durusmaya gelmese bile yargilamaya devam edilerek
hukum tesis edilebilecektir. Ancak durusma gunu
gelmeden once itiraz eden tarafin bu itirazdan
vazgecmesi halinde durusma yapilmaz ve itiraz
edilmemis sayilir. Bu noktada eder boyle bir itiraz
yapilmis ve durusma acilarak genel yargilama usull
ile yargilamaya devam edilmis ise artik mahkeme
daha 6nce basit yargilama usultine gore verdigi karar
ile bagl olmayacak sanigin daha lehine ya da daha
aleyhine yeni bir karar tesis edebilecektir. Ancak s6z
konusu itiraz sanik disindaki kisilerce yapilmissa basit
yargilama usulinde uygulanan %’ |tk takdiri indirim
burada tespit edilecek cezada da uygulanacaktir,

S6z konusu davada birden fazla sanik olmasi halinde
eder saniklarin tamami itiraz etmemis ve itiraz eden
sanik yoninden genel hikimlere gore devam
ettirilen vyargilama neticesinde daha az cezaya
hukmedilmisse itiraz etmeyen bu saniklar da itiraz
etmis gibi verilen karardan yararlanabilecektir.
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Basit yargilama usull neticesinde verilen kararlara
itiraz edilmesi halinde artik bu saatten sonra genel
yargilama usull ile yargilamaya devam edildigi igin
genel yargilama neticesinde verilen kararlara karsl
genelhikumlere gére kanunyollarina basvurabilmek
mUmkindur.
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stated "he/she does not want" deferment of the
announcement of the verdict in his written defense
orin awritten statement to submit until the decision
is made, the court may decide the deferment of
the announcement of the verdict. In addition it
should also be noted that in cases where simplified
procedure is applied, a reduction of one fourth is
made from the penalty determined by the court.

D-APPEAL TO DECISIONS MADE
AFTER SIMPLE TRIAL

The decisions in the trials in which the simplified
procedure is applied cannot be appealed, but only
can be objected to the court that gave the verdict.
If there is no objection within the legal period,
the decision becomes a final judgement. In case
of an objection, a hearing is opened by the court
which gave the verdict and the trial continues with
general procedures. If a hearing is opened in this
way, even if the parties do not come to the hearing,
the trial continue and a verdict is made. However,
if the objecting party relinquishes their objection
before the hearing day, the hearing is not held and
it is deemed as not objected. At this point, if such
an objection has been made, the trial is opened
and the proceedings continue with the general
trial procedure, the decision previously made
according to the simplified procedure will not be
binding for the court and the court is going to be
able to establish a new decision in favor or against
the accused. However, if the objection is made by
persons other than the accused, the discretionary
reduction of one fourth applied in the simplified
procedure will also be applied to the penalty to be
determined here.

If there is more than one accused in the case and
not all of them have objected, those accuseds who
do not object may also benefit from the decision
if less penalty has been ruled as a result of the trial
which is continued in general trial procedure after
the objection of the other accused.

SIMPLIFIED PROCEDURE IN CRIMINAL PROCEDURE LAW

In case of objection to the decision made according
to the simplified procedure, it is possible to apply for
legal remedies against the decision made after the
objection, since the proceedings continue with the
general procedure.




Bir Ulkenin kamu hizmetlerini yuritebilmek ve
kamusal gereksinimleri saglamak i¢in en buyuk
gelirlerinden birisi vergilerdir. T.C. Anayasa’sinin
73.maddesine gore herkes mali glct oraninda
kamu giderlerini karsilamak Gzere vergi 6demekle
yUkUumlGdur. Anayasada belirlenen bu vergi 6devinin
yerine getirilebilmesi adina vergi sorumlulari ve
mukellefleri farkli ve dedisik vergi kanunlarina gére
bir kisim vergi borcu altina girmektedir. Bu yazimizda
Kurumlar Vergisi Kanunu m13 de bahsi gecen,
gunluk hayatta da bircogumuzun duydugu ve
cokga karsimiza ¢ikan, ne oldugunu merak ettigimiz
kavramlardan birisi olan transfer fiyatlandirmasi ve
bu yolla 6rtult kazang dagitimindan bahsedecegiz.
Konu gergekten hem ulusal hem de uluslararasi
vergi hukuku bakimindan buyuk énem arz etmekte
ve Uzerinde sayfalarca inceleme yapilabilir bir konu
olmasina ragmen bu yazimizda kisaca en dnemli ve
temel noktalara deginmeye calisacadiz.

Transfer fiyatlandirmasi yoluyla 6rtult kazang hususu
gunumuzde uluslararast vergi hukukunda da en
onemli konulardan birisi haline gelmis vaziyettedir
ve blyuk onem arz etmektedir. Ozellikle cok uluslu
bazi sirketler, kazancglarini vergiyi daha az yahut
hi¢ 6demeyecekleri Ulkelere aktarmak istemekte,
bu da kazancin hangi Ulkede vergilendirilmesi
gerektigi hususunda uluslararasi bir hukuki sorun
haline  gelmektedirYine  uluslararasi  ticaretin
artmasi, ozellikle ayni sirketler grubuna bagli ve
fakat farkli Ulkelerde faaliyet gostere sirketlerin
birbirleri ile arasindaki ticaretin yodunlugu da bu
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konuyu uluslararasi vergi hukukunda tartisilan en Gst
konulardan biri haline getirmistir diyebiliriz.

Transfer fiyatlandirmasinin ne demek olduguna
geldigimizde ise, taniminin yapildigi 5520 sayili
Kurumlar  Vergisi  Kanununun  13/1.maddesine
gidiyoruz. ilgili maddede ; Kurumlar, iliskili kisilerle
emsallere uygunluk ilkesine aykiri olarak tespit
ettikleri bedel veya fiyat (zerinden mal veya hizmet
alim ya da satiminda bulunursa, kazang tamamen
veya kismen transfer fiyatlandirmasi yoluyla 6rtili
olarak dagitilmis sayilir, denilmektedir.

Maddeye baktigimizda emsallere uygunluk ilkesine
aykirilik ve iliskili kisi kavramindan bahsedildidi
goriulmektedir. Emsallere uygunluk ilkesi de bu konu
bashdi altindaki hukuki sorunlarda ¢okga karsimiza
¢ikan ve ¢okga duydugumuz bir kavramdir. Bu
kavramlarin da agiklamasinin ve taniminin yapilmasi
konunun daha iyi anlasiimasini  sadlamaktadir.
Nitekim madde metnine ve lafzina baktigimizda, bu
kavramlarin esasen transfer fiyatlandirmasi yoluyla
ortult kazancin gerceklesmesi icin gereken sartlar
oldugunu da anliyoruz. llgili 13. Gnct maddenin 2.
ve 3. fikrasinda bu kavramlarin tanimlari yapilmistir.
Soyle ki;

KVK m.13/ (2) iliskili kisi; kurumlarin kendi ortaklari,
kurumlarin veya ortaklarinin ilgili bulundugu gergek
kisi veya kurum ile idaresi, denetimi veya sermayesi
bakimindan dodrudan veya dolayli olarak bagli
bulundugu vya da nufuzu altinda bulundurdugu
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CONCEALED GAIN DISTRIBUTION
THROUGH TRANSFER PRICING

AND ITS LEGAL RESULTS

One of the biggest revenues of a country for running
its public services and providing public needs is taxes.
According to article 73" of the Constitution of the
Republic of Turkey, everyone is obliged to pay taxes
in accordance with their financial strength to meet
public expenditures. In order to fulfill this tax duty
determined in the Constitution, tax responsible and
tax payers are under some tax liability according to
different and variegated tax laws. In this article, we
will talk about transfer pricing and concealed gain
distribution in this way, which is one of the concepts
mentioned in the 13th article of the Corporate Tax
Law, which many of us have heard and frequently
encountered in daily life. Although the subject is
of great importance in terms of both national and
international tax law and can be examined over pages,
we will try to briefly touch on the most important and
basic points in this article.

The issue of concealed gain through transfer pricing
has become one of the most important issues in
international tax law today and is of great importance.
Especially some multinational companies want to
transfer their earnings to countries where they will not
pay the tax less or no, which becomes an international
legal problem in which country the earnings should
be taxed. We can also say that the increase in
international trade, especially the intensity of trade
between companies affiliated to the same group of
companies but operating in different countries, has
made this issue one of the top issues discussed in
international tax law.

When we come to what transfer pricing means,
we go to Article 13/1 of the Corporate Tax Law No.
5520, which is defined. It is called; If the institutions
purchase or sell goods or services at a price or
price determined against the arm's length principle,
the gain are deemed to have been distributed in a
concealed manner through transfer pricing, in part or
in whole. in the relevant article.

When we look at the article, it is seen that the
concept of arm's length principle and related person
is mentioned. The arm’s length principle is also a
concept that we come across and hear a lot in legal
problems under this topic. Explanation and definition
of these concepts provide a better understanding of
the subject. As a matter of fact, when we look at the
text and the wording of the article, we understand
that these concepts are essentially the conditions
for the realization of concealed gain through transfer
pricing. Definitions of these concepts are made in the
2" and 3" paragraphs of the relevant article 13. In such
away that;

CTL art. 13 / (2) Related person; refers to the real
person of institution to which the institutions or
partners are related, and the real person orinstitutions
that are directly or indirectly affiliated or under
their influence in terms of management, control or
capital. The spouses of the partners, the ancestors
and descendants of the partners or their spouses as
well as the third degree relatives and in-law relatives
are also considered as related persons. Considering




gercek kisi veya kurumlar ifade eder. Ortaklarin
esleri, ortaklarin veya eslerinin Gstsoy ve altsoyu
ile GgUncU derece dahil yansoy hisimlari ve kayin
hisimlari da iliskili kisi sayilir. Kazancin elde edildigi
Ulke vergi sisteminin, Turk vergi sisteminin yarattigi
vergilendirme kapasitesi ile ayni dizeyde bir
vergilendirme imkani saglayip sadlamadigi ve bilgi
dedisimi hususunun goéz onunde bulundurulmasi
suretiyle Bakanlar Kurulunca ilan edilen ulkelerde
veya bolgelerde bulunan kisilerle yapilmis tim
islemler, iliskili kisilerle yapilmis sayilir. . (Ek cimleler:
15/7/2016-6728/59 md) lliskinin dogrudan veya
dolayli olarak ortaklik kanaliyla olustugu durumlarin
ortalt kazang dagitimi kapsaminda sayilmasi igin en
az %10 oraninda ortaklik, oy veya kar payi hakkinin
olmasisartiaranir. Ortaklik iliskisi olmadan dogrudan
veya dolayli olarak en az %10 oraninda oy veya kar
payl hakkinin oldugu durumlarda da taraflar iliskili
kisi sayilir. Iliskili kisiler acisindan bu oranlar topluca
dikkate alinir.

llgili fikrayr yorumladigimizda ve lafzina dikkat
ettigimizde, iliskili kisilerin bir kisminin stbjektif bir
degerlendirme ile tespit edilebilecegini goriyoruz.
Kurum ortaklarinin sosyal, ekonomik acidan bir
sekilde ilgili oldudu kisileri tespit edebilmek somut
olayin ozelliklerine gére zaman zaman zorluk arz
edebilir.

(3) Emsallere uygunluk ilkesi ise; iliskili kisilerle
yapillan mal veya hizmet alim ya da satiminda
uygulanan fiyat veya bedelin, aralarinda boyle bir
iliskinin bulunmamasi durumunda olusacak fiyat
veya bedele uygun olmasini ifade eder. Emsallere
uygunluk ilkesi dogrultusunda tespit edilen fiyat
veya bedellere iliskin hesaplamalara ait kayit, cetvel
ve belgelerin ispat edici kaditlar olarak saklanmasi
zorunludur.

Emsallere  uygunluk ilkesi  uluslararasi  vergi
hukukunda ¢ok uzun vyillardan beri kullanilan bir
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tanim olmakla, bizim mevzuatimiza 5520 sayili
kanun ile girmistir. Emsallere uygunluk ilkesi bir satin
alma islemindeki objektif tutari ifade etmekle, iliskili
yahut iliskisiz kisileri bu alisveriste esit konumda
tutmayi hedefler. Bu ilkeye aykir hareket ederek
kanun maddesinde tanimlanmis bulunan iliskili
kisilere, iliskisiz kisilerin elde etmesi cok zor bir
menfaat saglandiginda transfer fivatlandirmasi yolu
ile ortult kazang dagitimi yapildigindan ve sartlarin
olustugundan, vergi matrahinin asindirildigindan
ve dolayisi ile hazinenin zarara udradidindan
bahsedebiliriz. Hazine zarari ise en basit tanimi ile
verginin eksik yada ge¢ tahakkuk ettirilmesidir.
Bu tanimi ve ifadeyi vergi ziyai kavrami ile de
benzetebiliriz. Madde kapsaminda belirlenen ilgili
kisi ve emsallere uygunluk ilkesine aykirilik sartlari bir
araya gelip de bunun dodal sonucu diyebilecedimiz
hazine zarari da olustugunda ortulu  kazang
dagitiminin meydana geldigini soyleyebiliriz.

Peki ortult kazang dadgitimi vuku buldugunda bunun
hukuki sonucu ve yaptirimi nedir, tespit edildiginde
ne gibiislemler yapilabilir?

1- DUZELTME MUESSESESI

Kurumlarvergisi, mukellefinveyavergisorumlusunun
beyani Gzerine tarh olunur ve beyanname, ilgili
bulundugu hesap déneminin sonuclarini icerir. Her
mukellef vergiye tabi kazancinin tamami icin bir
beyanname verir.

Transfer  fiyatlandirmasi  yoluyla  ortalt  kazang
dagitiminidizenleyen Kurumlar Vergisi Kanunu'nun13.
maddesinde duzeltme isleminden bahsedilmektedir.
Keza ortada vergi matrahinin ortili kazang dagitimi
yoluyla azaltilmasi s6z konusudur.

Ortult kazang dagiimi mevzusunda, hukuki bir
yorum olarak sunu soyleyebiliriz ki, ortada  bir
muvazaa soz konusudur. Bu muvazaa tespit
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whether the tax system of the country where the
gain is obtained provides a taxation opportunity at
the same level as the taxation capacity created by
the Turkish tax system and considering the issue of
information exchange, all transactions with persons
located in the countries or regions announced by
the Council of Ministers are deemed to have been
made with related persons. (Additional sentences:
15/7/2016-6728/59 md.) In order to count the
situations where the relationship is formed directly
orindirectly through partnership, within the scope of
ceased gain distribution, it is required to have at least
10% partnership, voting or share of profit right. Parties
are deemed to be related persons, even if they have
a voting or share of profit right of at least 10% directly
orindirectly without a partnership relationship. These
rates are taken into account collectively in terms of
related persons.

When we interpret the relevant paragraph and pay
attentiontoitswording, we seethatsome ofthe related
persons can be identified with a subjective evaluation.
Identifying the people with whom the partners of
the institution are socially and economically related
may be difficult from time to time depending on the
characteristics of the concrete event.

(3) The arm's length principle; means that the cost
or price applied in the purchase or sale of goods or
services with related parties is in line with the cost
or price that would occur in the absence of such
a relationship. It is obligatory to keep the records,
ruler and documents of the calculations regarding
the prices or prices determined in line with the arm's
length principle as evidentiary papers.

The arm's length principle has been a definition
used in international tax law for many vyears, and it
has entered our legislation with the law numbered
5520. The arm’s length principle, by expressing the
objective amount in a purchase, aims to keep related

orunrelated people in an equal position in this buying
and selling. Acting contrary to this principle, we can
mention that when a benefit that is very difficult
to obtain by unrelated persons, concealed gains
are distributed through transfer pricing and the
conditions are formed, the tax base is eroded and
therefore the treasury is damaged. Treasury loss, in its
simplest definition, is the incomplete or late accrual
of the tax. We can liken this definition and expression
with the concept of loss of tax. We can say that when
the conditions of non-compliance to the relevant
person and arm's length principle determined within
the scope of the article come together and the
treasury loss, which we can say as a natural result, the
concealed gain distribution occurs.

So, when the concealed gain distribution occurs,
what are the legal consequences and sanctions of
this, what can be done when it is detected?

1- CORRECTION INSTITUTION

Corporate tax s levied upon the declaration of the tax
payer or tax responsible and the declaration includes
the results of the relevant accounting period. Each
tax payer submits a return for all of his/her taxable
income.

The correction process is mentioned in Article 13 of
the Corporate Tax Law, which requlates concealed
gain distribution through transfer pricing. Likewise,
thereis a reduction in the tax base through concealed
gain distribution.

As alegal interpretation regarding the concealed gain
distribution issue, we can say that there is a collusion.
When this collusion is detected, the first thing to do is
to determine the precedent value by the tax auditors.
The Council of State has a number of criteria on how
to conduct a precedent research, and tax auditors
must comply with these in the precedent research.
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edildiginde de, ilk yapilacak sey, vergi denetgileri
tarafindan emsal bedelin arastirma ile tespit
edilmesidir. Danistayin emsal arastirmasinin nasil
yapilmasi gerektigi hususunda birtakim kriterleri
olmakla, vergi denetgilerinin emsal arastirmasinda
bunlara riayet etmesi gerekir. Bu kriterlerin en
onemlisi olarak, emsal arastirmasinin yalnizca sirket
icerisindeki fiyatlar baz alinarak yapilmamasidir. Bu
konudaki genel gorusu tek bir cimle ile ifade etmek
istersek; Emsal muesseseler 6lct alinmadan sirketin
kendi satis fiyati ile alis fiyatinin mukayesesi suretiyle
ortult  kazang saglandigi sonucuna ulasilamaz,
oldugudur.

Bu parantezimizden sonra devam edecek olursak,
yapilacak arastirma sonucu tespit edilecek emsal
bedel Uzerinden vergiye tabi gercek matrah
yeniden bulunur. Matrahta yapilan bu artirima birinci
duzeltme denilmektedir.

Mikellef kurum tarafindan islemin yapildigi gecici
vergi doneminde hesabin gerekli kildigi duzeltme
islemleri yapilir. Hesap donemi kapandiktan sonra
transfer fiyatlandirmasi  yoluyla  ortald  kazang
dagitimi yapan kurumun dizeltme talebi, vergi
idaresince VUK hukumlerine gore dederlendirilip
sonuclandirilir. Kurumun duzeltme talebinin, tarh
zamanasimi stresi icerisinde gergeklesmesi gerekir.
VUK 114. Maddesi uyarinca, tarh zamanasimi suresi
bes yildir  Bununla beraber Matrah artirimina
gidildiginde katma deder vergisinin de emsal bedele
gore tamamlanmasi gerekir.

2- CEZALAR

Emsallere uygunluk ilkesine aykiri hareket edip de
vergi matrahini azalttigi tespit edilen mukellefler igin
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Vergi Usul Kanununda belirtilen cezalar uygulanir.
Bunlar vergi ziyal cezasl, ozel usulstzlik cezasi ve
kacakcilik cezasidir.

Vergi Usul Kanunu m.359 da, kacakgilik suclari ve
cezalari  duzenlenmistir.  Transfer  fiyatlandirmasi
yoluyla 6rttlt kazang daditiminda hazine zarari s6z
konusu oldugundan bir kacakgciliktan bahsedilebilir.
Lakin  kacakciliktan  bahsedebilmek icin  tim
sartlarin yaninda ayrica mukellefin kasti da sucun
manevi unsuru olarak ispatlanmalidir.  Kacakgilik
suglarinda hem harriyeti baglayici cezalar, hem de
hazine zarar so6z konusu oldugundan para cezalari
uygulanabilecegdi hakam altina alinmistir. Fakat ifade
ettigimiz gibi burada kastin ispat edilmesi ve net
olarak ortaya konmasi gerekmektedir.

Yine verilecek olan cezalardan biri olan Vergi ziyaina
baktigimizda ise, en basit ve kisa tanim olarak
vergi 6demelerinin eksik ya da zamaninda yerine
getirilmemesiylztndenverginin zamaninda tahakkuk
ettirilememesi yahut eksik tahakkuk ettirilmesidir
diyebiliriz. Emsallere uygunluk ilkesine aykiri hareket
edildiginde ortaya bir vergi ziyai ¢ikacagi asikardir. Bu
sebepledir ki mukellefe vergi ziyar cezasi uygulanir.
Bu tutar, ziyaa ugratilan verginin bir kati tutarindadr.
Mukellef bu bir kat tutar kadar vergi ziyal cezasini da
ddeme yukamluligundedir.

Uctinct olarak ozel usulstzlik cezasina bakarsak;
fatura, gider pusulasi, serbest meslek makbuzy,
muhtahsil makbuzlarinin  verilmemesi, alinmamasi
veya duzenlenen bu belgelerde gergekten farkli
meblaglara yer verilmesi durumunda uygulanacak
olan, belgelere yazilmasi lazim gelen meblag farkinin
%10'u tutarinda 6zel usulsuzlik cezasina karar verilir.
Dolayisiile emsallere uygun olmayan fiyat ya da bedel
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The most important of these criteria is that the
precedent research is not based solely on the prices
within the company. If we want to express the general
opinion on this subject with a single sentence; it is not
possible to conclude that a concealed gain is obtained
by comparing the company's own sales price with its
purchase price without taking precedent institutions.

If we continue after this bracket, the actual taxable tax
assessment will be re-calculated over the precedent
amount to be determined as a result of the research.
This increase in tax assessment is called the first
correction.

Inthe temporary tax period in which the transaction is
made by the tax payerinstitution, corrections required
by the account are made. After the fiscal period is
closed, the correction request of the institution that
makes concealed gain distribution via transfer pricing
is evaluated and finalized by the tax administration
according to the provisions of the Tax Procedure
Law. The correction request of the institution must
be fulfilled within the deadline period. Pursuant to
Article 114 of the Tax Procedural Law, the lapse of time
for imposition is five years. However, when the tax
assessment is increased, the value added tax must be
completed according to the value of equal.

2- FINES

The penalties specified in the Tax Procedure Law
are applied for those tax payers who act against the
arm's length principle and are found to reduce the tax
assessment. These are tax loss fine, special irregularity
fine and smuggling fine.

In Article 359 of the Tax Procedure Law, smuggling
crimes and its fines are requlated. A smuggling can

be mentioned as there is treasury loss in concealed
gain distribution through transfer pricing. However,
in order to be able to talk about smuggling, besides
all the conditions, the intent of the tax payer must
also be proven as the moral element of the crime. It
is stipulated that fines can be imposed on smuggling
crimes because of both freedom binding fines and
treasury damage. However, as we have stated, the
wrongful intention must be proven and clearly stated
here.

Again, when we look at the Tax loss, which is one
of the fines to be given, we can say as the most
simple and short definition is that the tax cannot be
accrued on time or is accrued incompletely due to
the incompetent or not fulfilling the tax payments on
time. It is obvious that there will be a tax loss in case of
violation of the arm's length principle. For this reason,
tax loss fine is imposed on the tax payer. This amount
is a solid of the tax loss. The tax payer is obliged to pay
the tax loss fine as much as amount a solid.

Thirdly, if we look at the special irreqularity fine; in the
event that invoices, note of expenses, self-employed
invoice, producer receipts are not given or received,
or if different amounts are actually included in these
documents, a special irreqularity fine is decided of
10% of the difference of the amount required to be
written on the documents. Therefore, the fact that
an invoice is issued at a price or value that is not in
line with the precedent means that the documents
issued include amounts different from the actual
amounts, and requires a special irregularity fine on
the difference between the required amount and the
amount in the document. Again, in concealed gain
distribution through transfer pricing, tax payers are
required to prepare the transfer pricing and form in
addition to the declaration to be submitted to the tax
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Gzerinden fatura v.s. dizenlenmis olmasi, dizenlenen
belgelerde gercek meblaglardan farkli mebladlara
yer verilmesi demek olup, olmasi gereken tutar ile
belgede vyer alan tutar arasindaki fark Gzerinden
ozel usulstzlik cezasinin kesilmesini gerektirmektir.
Yine transfer fiyatlandirmasi yoluyla ortuli kazang
dagiiminda, mukelleflerin vergi dairesine verecekleri
beyannameye ek olarak transfer fiyatlandirmasi
ve formunu da duzenleyip zamaninda ilgili vergi
dairesine sunmalari  gerekmektedir.  Mukellefler
bu yukimlulige aykir hareket ederlerse 2. derece
usulstzluk cezasi ile karsi karsiya kalacaklardir. Bahsi
gegen 1. derece ya da 2. derece usulsizlik cezalari
bizzat 6zel usulsizlik cezasini dizenleyen Vergi Usul
Kanunu m.352 de karsilik bulmaktadir. Derece ayrimi
ise usulsuzlugun adirhdina gore yapilmaktadir.

Sonu¢ olarak  6zetlemek  gerekirse,  transfer
fiyatlandirmasl yoluyla ortilu kazang dagiiminda
bulunuldugunda ve emsallere uygunluk ilkesine riayet
edilmediginde bunu gergeklestiren mukelleflere
ek bir matrah ¢ikarilir ve bu ek vergi matrahina gore
mukellefe bir de vergi ziyal cezasi uygulanir. Nitekim
ortada eksik tahakkuk ettirilen, vergilendirilmeyen,
ortaklara yada diger ilgili kisilere aktarilan bir kazang
ve sonucunda da hazine zaran s6z konusudurKVK
m.13 Gn amaci, mukelleflerin gelirlerini tam ve dogru
olarak beyan etmesini sadlamak, vergi asindirilmasini
onlemektir.
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office and submit it to the relevant tax office on time. If
the tax payers act contrary to this obligation, they will
face 2" degree irreqularity fine. The aforementioned
1t degree or 2™ degree irregularity fines are met in
Article 352 of the Tax Procedure Law, which regulates
the special irreqularity fine. Degree distinction is
made according to the severity of the irreqularity.

To summarize as a conclusion, when a concealed gain
distribution is made through transfer pricing and the
arm's length principle is not respected, an additional
tax assessment is issued to the tax payers who do so,
and ataxloss fineis applied to the tax payer according
to this additional tax assessment. As a matter of fact,
there is a gain accrued incompletely, not taxed,
transferred to the partners or other relevant persons,
and consequently, there is a loss to the treasury. The
purpose of article 13 of CTL s to ensure that tax payers
declare their income completely and accurately and
to prevent tax erosion.




Miras hukuku, temelinde murisin terekesinin kime,
hangi oranda ve nasil bir siralamayla gegecegini,
diger bir ifade ile mirasin intikaline iliskin sorulari
cevaplamayi amaglayan bir hukuk dalidir. Muris
veya miras¢l yabanci bir Ulke vatandasiysa veya
ikametgahi veya mutat meskeni yabanci bir
Ulkedeyse veya olume badl tasarruf yabanci bir
Ulkede duzenlendiyse miras hakkina kavusulmasi
sirasinda birden fazla Glkenin hukukuna temas
edilecek ve bu noktada da hangi tlke hukukunun
uygulanacagina iliskin olarak milletlerarasi 6zel
hukuk kurallari devreye girecektir.

Ulkemizde yabancilik unsuruicereniliskilerde mirasin
intikali bakimindan hangi hukukun uygulanacagini
Milletlerarasi  Ozel Hukuk Kanunu (MOHUK)
20. Maddesi belirlemektedir.  Genel hukim
mahiyetindeki MOHUK 20. Madde uyarinca “Miras,
6lenin milli hukukuna tabidir.” Bu itibarla murise,
kimlerin hangi oranlar ile miras¢i olacaklari hususu
murisin kendi milli hukukuna gore belirlenmektedir.
Ancak ayni maddenin 2., 3. ve 4. fikralari 1. fikradaki
genel kuralin istisnalarini icermekte olup genel
kuralin - uygulama alanini bir  hayli daraltmis
bulunmaktadir.

Kanun ilk istinasini anilan  maddenin  birinci
fikrasinin ikinci cumlesi ile yabanci uyruklu murisin
Turkiye'de bulunan tasinmazlarina Turk Hukuku’nun
uygulanacagini duzenleyerek ortaya koymustur.
Turk Hukuku’nda, Turk Medeni Kanunu’nun (TMK)
599 maddesi uyarinca; mirasgilar, miras birakanin
tasinmazlar Gzerindeki zilyetliklerini ve ayni haklarin
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dogrudan  dogruya  kazanmaktadirlar.  Ancak
miras birakanin terekesinde vyer alan tasinmazin
mirascilarina intikal etmesi icin birtakim intikal
islemlerinin  yerine  getirilmesi  gerekmektedir.
Mirasin mirasgilara intikal etmesi i¢in yapilmasi
gereken ilk islem, mirasgilarin mirasgilik hak ve
sifatini kanitlamak icin Sulh Hukuk Mahkemesine
ya da Notere basvurmak suretiyle "veraset ilami/
mirascilik belgesi” almalaridir.

Mirascilik belgesi (veraset ilami); yasal ve atanmis
mirascilarin murisin terekesi Gzerinde mirascilik sifati
ve miras paylar oldugu yonunde karine yaratan bir
belgedir.

Miras  birakanin  terekesinde bulunan tasinir/
tasinmazin intikali, mirascilik belgesinde yazili olan
miras paylari oranina gore yapilacaktir.

Ancak yabanci Ulke vatandaslari agisindan durum
biraz daha farklidir. Soyle ki; yabanci tlke vatandaslar
tarafindan Turkiye'de bulunan terekeyi edinebilmek
icin gorevli ve yetkili Tirk Mahkemelerine mirascilik
belgesi almak adina basvuruldugunda belgenin
menkul mallara mi, gayrimenkul mallara mi veyahut
hem menkul hem de gayrimenkul mallara iliskin
olarak mi talep edildiginin belirtiimesi 6nem arz
etmektedir. Zira tasinir mallar hakkinda miras
birakanin - milli  hukuku; tasinmazlar yoninden
ise Turk Hukuku uygulandigindan menkuller ve
gayrimenkuller hakkinda iki ayri mirasgilik belgesi
duzenlenmesi gerekmektedir.
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INHERITANCE RIGHTS OF THE
INHERITORS OF FOREIGN NATIONAL

DECEASED IN TURKEY

Inheritance law is a law branch that aims to answer
the questions regarding to whom, in what proportion
and in what order the estate of deceased is going to
pass to inheritors. If the deceased or the inheritor is
a foreign country citizen or the residence or habitual
residence in a foreign country or the testamentary
disposition is executed in a foreign country, during
the acquisition of the right of inheritance, the law of
more than one country get involved and at this point,
international private law rules are going to come into
play regarding which country's law shall be applied.

In our country, Article 20 of the International Private
and Civil Procedure Law (MOHUK) determines which
country’s law shall be applied with respect to the
transition of the heritage in the relationships that
include foreign elements. Article 20 of MOHUK,
which is a general provision, states that “The national
law of the deceased shall govern inheritance”. In this
respect, the issue of determination of the inheritors
and the proportions of the inheritors are determined
according to the national law of the deceased.
However, paragraph 2, 3 and 4 of the same article
contain exceptions to the general rule in the first
paragraph. These exceptions has been narrowed the
application area of the general rule considerably.

Law has been introduced the first exception to
the general rule by stating that Turkish law shall be
applied to the immovable property located in Turkey
of the deceased in the second sentence of the first
paragraph of the aforementioned article. In Turkish
Law, as requlated in the Article 599 of the Turkish Civil

Code, inheritors shall gain the possession and real
rights regarding the immovable directly. However,
in order for the immovable in the heritage of the
deceased to be transferred to the inheritors, some
inheritance transfer procedures must be fulfilled.
The first transaction required for the heritage to be
transferred to the inheritors is obtaining a "certificate
of inheritance" by applying to the Civil Court of Peace
or the Notary Public to prove their inheritance right
and the heirship.

Certificate of inheritance is the document which
creates a presumption of law regarding the heirship
and inheritance shares of the legal and appointed
inheritors on the heritage of the deceased.

The transfer of the movable/immovable in the
heritage of the deceased is made according to the
ratio of inheritance shares written in the inheritance
certificate.

However, the situation is slightly different for foreign
citizens. Namely, it is important for a foreign country
citizen to specify whether it is demanded a certificate
of inheritance about immovable or movable property
of the deceased or both when it is applied to
competent and authorized Turkish Courts in order to
acquire the heritage which is located in Turkey. Since
national law of the foreign deceased shall be applied
for the certificate of inheritance about movables and
Turkish law shall be applied immovable property, two
different certificates of inheritance should be issued
for the movable and the immovable.




MOHUK 20. Maddenin ikinci fikrasi uyarinca ise
mirasin acilmasi, iktisabi ve taksimi islemleri, mirasa
uygulanacak hukuku gosteren genel kuralin bir
diger istisnasi olarak, terekenin bulundugu tlkemiz
hukukuna tabi kiinmistir. Bu nedenledir ki mirasin
agilmasi gibi bir 6n meselenin dederlendirmesi de
MOHUKun badlama kurallarinin yetkili kildigr tGlke
hukuku dogrultusunda yapilacaktir. Mirasin iktisabi
ve taksimi de bu degerlendirmelerin sonuclanmasi
akabinde dederlendirilecektir.

Tasinmaz tereke Turkiye’de bulunuyorsa bu
tasinmaz terekeye Turk Hukuku uygulanacaktir. Bir
diger yandan, yabanci Ulke vatandasi olan murisin
miras¢ilarinin Turkiye’de bulunan tasinmaz mali
Uzerindeki  miras hakkinin intikalinde oncelikle
murisin milli hukukuna goére mirascilik sifatlarini
haiz olup olmadiklar netlestirilecektir. Dider bir
ifade mirasciliga ehil olunup olmadigi, murisin &lam
anindakivatandaslikstatUsuile mirascilik belgesitalep
eden kisinin murisin vefat ettigi ve mirasin acildidi
gundeki hukuki statistne gore belirlenecektir.
Turk Medeni Kanunu'nda yabanci miras birakan
hakkinda mirasgilik belgesi verilmesini engelleyen
bir hukim bulunmamaktadir.  Ancak Noterler
tarafindan mirascilik belgesi dizenlenebilmesi igin
nufus kayitlarina tam ve dogru olarak erisilebilmesi
gerekmektedir. Yabanci uyruklu sahislarin yabanci
bir Glkede tutulmus nufus kayitlarinin tam ve dogru
oldugunun Noterler tarafindan tespit edilebilmesi
mumkin olmadigindan yabanci uyruklu kisiler icin
Noterliklerden mirascilik belgesi verilmemektedir.

Bu noktada degerlendirilmesi gereken bir diger
husus murisin vatandasi oldugu tlke mahkemeleri
veya nufus mudurligunce usuline uygun olarak
duzenlenmis, murisin mirasgisi olundugunu gosterir
ilam ya da nufus kayitlarinin tanmima ve tenfizinin
miumkin olup olmayacadidir.  MOHUK'da, hukuk
mahkemesi  kararlarinin  ve  c¢ekismesiz  yarg
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kararlarinin Glkemizde taninabilecedi duzenlenmistir.
Muris ile miras¢r oldugu iddiasinda bulunan kisiler
arasindaki badi gosteren, vatandasi olduklari Glke
Nufus Madurluklerince usuline uygun duzenlenmis
nufus kayitlari, mahkeme ilami ve/veya o etkiyi
yaratan bir belge vasfina haiz olmadigi ve bu konuda
verilmis mahkemeilamlariise niteligi geredi aksi sabit
oluncaya kadar gecerli belge niteliginde oldudu,
diger bir anlatim ile maddi manada kesin hukim
olusturmayan ¢ekismesiz yargl islemi oldugundan,
bu belgelerin  Turk Mahkemeleri'nde tanima
tenfizinin yapilmasi s6z konusu olmamaktadir.

Yabanci Ulke vatandaslarinin tlkemizde mirascilik
belgesi temin edebilmesi icin ise Mahkemeye
basvuru gerekmektedir. Bunun yaninda bu kisi
yabanci uyruklu murisin mirascisi olduguna dair Turk
mahkemeleri tarafindan dizenlenmis bir mirascilik
belgesine sahip olsa dahi tasinmazin kendisine
intikaliniistemesi durumunda kisinin Bakanlar Kurulu
tarafindan 2012 yilinda duzenlenen listede ver
alan 183 ulkeden birinin vatandasi olup olmadigina
bakilmaktadir. Listede yer alan 183 ulkeden birinin
vatandasl olan murisin mirasgisi Turkiye'de gegerli
mirascilik belgesine de sahip olduktan sonra, tapuda
da gerekliislemleritamamlamasiyla birlikte, tasinmaz
malin mulkiyetinin mirasgi kisi Uzerine gegisi kayitlar
Uzerinde de tamamlanmis olacaktir.

Ancak mirasci, bu listede yer almayan bir Glkenin
vatandas! ise miras kalan tasinmaz mal Gzerinde
mulkiyet hakkina sahip olamayacaktir. O halde,
yabanci  Glke vatandasi  murisin - mirascilarinin
Turkiye’de tasinmaz ediniminde karsiliklilik esasi
dedil, Bakanlar Kurulu’'nunlistesinin belirleyicioldugu
soylenebilir. Listede ver alan 183 Ulkede disinda
kalan ulkelerden birinin vatandasi olan murisin
miras¢ilarinin miras hakki; ancak ilgili tasinmazin
satilmasi neticesinde ortaya ¢ikan bedel Uzerinde
diger bir ifade ile tasinir Gzerinde olusacaktir.

YABANCI UYRUKLU MURISIN MIRASCILARININ TURKIYE'DEKI MIRAS HAKLARINA KAVUSMASI
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According to second paragraph of the Article 20 of
MOHUK, the opening, acquisition and distribution of
the inheritance, as another exception of the general
rule indicating the law, are subjected to the law of our
country where the estate is located. For this reason,
the evaluation of the preliminary issue as the opening
of the inheritance shall be made in accordance with
the authorized country’s law by the rules of MOHUK.
And the acquisition and distribution of the inheritance
is evaluated after the result of these preliminary
evaluation.

If the immovable heritage is located in Turkey,
applicable law is Turkish law. In the other hand, the
inheritors shall have the qualification of heirship
under deceased’s national law in order to successfully
acquire the inheritance rights over the foreign
deceased’s immovable which is located in Turkey.
In other words, the issue of being qualified for the
inheritance is determined according to the citizenship
status of the deceased at the time of death and the
legal status of the person requesting the inheritance
certificate on the day the deceased died and the
inheritance has been opened. There is no provision
in Turkish Civil Code that prevents giving certificate of
inheritance regarding a foreign deceased. However
the civil registry records have to be complete and
accurate in order for a certificate of inheritance
to be issued by Notaries. Since it is not possible for
the Notaries to determine whether the civil registry
records of foreign national person kept in a foreign
country are complete and accurate, an inheritance
certificate is not issued for foreign nationals from the
Notary Public.

Another issue that needs to be evaluated at this point
is whether the recognition and enforcement of the
verdict or the civil registry records, which shows the
inheritance relationship between the deceased and
the inheritors, issued by the courts or civil registry

offices of the country which the deceased is a citizen
of is possible or not. Itis requlated in MOHUK that the
decisions of the court of law and the uncontentious
judicial decisions can be recognized in our country.
Sincethecivil registry records showingthe connection
between the deceased and the persons claiming to
be heirs issued by the Civil Registry Offices of the
country which they are citizens of, does not qualify
3s a court order and / or document that creates that
effect, and the court verdicts given on this matter are
valid until the contrary is determined due to its nature,
in other words, since these are uncontentious judicial
process that does not constitute a definite judgment,
these documents are not possible to be subjected to
recognition or enforcement in Turkish Courts.

In order to request the certificate of inheritance in
our country is only possible by applying to the Court.
In addition Even if the person has an inheritance
certificate issued by the Turkish courts that showing
this person is the inheritor of the foreign deceased,
it should be checked whether the person is a citizen
of one of the 183 countries listed by the Council of
Ministers in 2012 if the person requests acquisition.
After the inheritor of the deceased who is a citizen
of one of the countries in the list, getting the
current certificate of inheritance together with the
completion of the necessary procedures in the land
registry, the transfer of property right of immovable is
going to be completed in the records too.

However, if the deceased is a citizen of a country
that is not included in the aforementioned list, the
inheritor will not be able to have the property right
over the inherited immovable. Then, for the inheritors
of a deceased who is a citizen of foreign country, in
terms of having ownership over the immovable of
the deceased, Council of Ministry’s list is determinant
instead of reciprocity principle. The inheritance
right of the inheritors of a deceased who is a foreign

INHERITANCE RIGHTS OF THE INHERITORS OF FOREIGN NATIONAL DECEASED IN TURKEY




Yabanci Ulke vatandasi olan murisin Turkiye'de
bulunan terekesindeki tasinir  mallar  (araba,
bankada para v.s.) hakkinda ise murisin milli hukuku
uyqgulanacaktir. Dava Turkiye’de acilsa dahi tasinir
mirasa iliskin meselelerde bu kisinin vatandasi oldugu
Ulke hukukuna gore hiokum kurulacaktir. Tasinir
terekenin intikalinde ise yine Ttrk Mahkemelerinden
temin edilen mirascilik belgesi, yabanci uyruklu
murisin mirascisinin TUrkiye’de mal Gzerindeki miras
hakkini edinmesi adina yeterli olacaktir.

Yabanci dlke vatandasinin mirascisinin olmamasi
halinde Ulkemizde bulunan terekesine ne olacad
ise MOHUK m.20/3 kapsaminda belirlenmis olup,
tereke Uzerinde Devletimiz hak sahibi olacaktir.
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country citizen other than the 183 countries included
in the list, occur over the price of the immovable
when the immovable is sold as movable.

For the movable property (car, cash in accounts..) in
the heritage located in Turkey the national law of the
deceased, who is a foreign citizen, shall be applied.
Even if the case is filed in Turkey, in matters relating
to movable inheritance, judgment is made according
to the law of this deceased’s country. Again, for
acquisition of the movable heritage, certificate of
inheritance taken from Turkish Courts is enough for
the inheritors of the foreign country citizen deceased.

In the event that the foreign citizen does not have an
inheritor, the issue of what is going to happen to the
heritage located in our country has been determined
within the scope of Article 20/3 of MOHUK by stating
that our State shall inherit estates situated in Turkey
that do not have any inheritors.
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ANONIM VE LIMITED SIRKETLERIN SERMAYESI

SIRKETLER HUKUKU NEDIR?

Ticaret hukuku bunyesinde vyer alan ve ticaret
sirketlerinin  kurulmasi,  birlesmesi,  balinmesi,
devredilmesi, tip dedistirmesi, tasfiyesi gibi konulara
dair normlari ihtiva eden ve ticaret sirketlerine iliskin
hukuki iliskileri inceleyen bir hukuk dalidir.

Sirketler hukuku, 6102 sayili Turk Ticaret Kanunu’nda
dizenlenmistir. Turk Ticaret Kanunu madde 124
hukmune gore:

Ticaret sirketleri;

*  Kollektif Sirket

e Komandit Sirket

e Anonim Sirket

e Limited Sirkett

* Kooperatif Sirketlerden ibarettir

Bu Kanunda, Kollektif ve Komandit sirketler Sahis
Sirketi olarak, Anonim Sirket, Limited Sirket ve
Sermayesi Paylara Bolinmus Komandit Sirketler ise
Sermaye Sirketi olarak nitelendirilmistir.

Sirketler gercek ve tazel kisiligine, ortaklarinin
yukumlulugune, sermaye vapisina, sorumluluklarina

gore ayri ayri siniflandiniimistir.

Bu makalemizde Anonim ve Limited Sirketlere
sermaye olarak getirilebilen tescilli markalarinin

? OLAN TESCILLI MARKASININ MUVAZAALI
OLARAK DEVIR ISLEMLERINE KONU
YAPILMASI VE HUKUKI YAPTIRIMLARI

AV. TULIN BASDEMIR
thasdemir@egemenoglu.av.tr

muvazaali islem tesis etmek suretiyle
devredilmelerine  ve  hukuki  yaptirimlarina
deginecegiz.

Oncelikle, sermaye sirketlerinden olan Anonim
Sirket ve Limited Sirketler en az bir veya
birden fazla gercek vya da tuzel kisi tarafindan
kurulabilmektedir. Sirketlerin sermaye yapisi, miktari
ve yiukumlaltklerine iliskin 6zel durumlar saklidir.
Anonim ve Limited Sirketler, sirkete sermaye olarak
sinirli ayni bir hak, haciz ve tedbir bulunmayan,
nakden degerlendirilebilen ve devrolunabilen, fikri
mulkiyet haklariile sanal ortamlar da dahil malvarhid
unsurlari getirebilirler.

Fikri Mulkiyet Haklari, 6769 Sayili Sinai Mulkiyet
Kanunu'nda duzenlenen marka, cografi isaret,
tasarim, patent, faydali model ile geleneksel Grin
adlari olarak belirlenmistir. Sermaye sirketlerine ayni
sermaye olarak getirilebilmeleri icin tescil edilmis
olmalari sarttir. Aksi takdirde ayni sermayeye konu
vapilamazlar.

Makalemizin konusu olan marka ise, sinai mulkiyet
alaninda ver alan marka hakki, ekonomik degerinin
artmasi ve isletmeden bagimsiz olmasi nedeniyle
cesitli hukuki islemlere konu olabilmektedir. Tescilli
bir marka, baskasina devir edilebilir, miras yolu ile
intikal edebilir, kullanma hakki lisans konusu olabilir,
rehin edilebilir ve haczedilebilir.

Dolayisiyla marka, Sinai Mulkiyet alaninda dnemli bir
yer edindigi gibi Tark Ticaret Kanunu kapsaminda
sermaye sirketleri icin de son derece dnem arz
etmekte ve ticariisletmeden bagimsiz ekonomik bir
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ASSIGNMENT OF REGISTERED TRADE-MARKS
WHICH ARE ASSETS TO JOINT STOCK AND
LIMITED COMPANIES BY ESTABLISHING A
COLLUSION TRANSACTION AND THE LEGAL

SANCTIONS

WHAT IS CORPORATE LAW?

Corporate Law is a law field within the scope of
commercial law that embodies norms regarding
the establishment, merger, division, acquisition,
conversion, and dissolution of a company and
examines the legal relations regarding commercial
companies.

Corporate Law is requlated under the Turkish
Commercial Code No. 6102. According to provision of
Article 124 of the Turkish Commercial Code No. 6102:
Commercial companies consist of;

* Unlimited Liability Company

* Commandite Company

* Joint-Stock Company

e Limited Company

e Cooperative Company.

In this Code, the Unlimited Liability Companies and
Commandite Companies are defined as Partnership
Company and Joint Stock Company, Limited
Company and Commandite Companies in which the
capital is divided into shares are defined as “Stock
Corporation”

Companies are separately classified in terms of their

real and legal personality, duty of their share-holders,
capital structure and liabilities.

In this article, we are going to mention the assignment
of registered trade-marks that can be brought as
assets to Joint Stock and Limited Companies by
establishing a collusion transaction and the legal
sanctions accordingly.

First of all, Joint-stock companies and Limited
companies, which are both capital companies, can
be established by at least one or more real or legal
persons. Exceptional cases regarding the capital
amount, capital structure and shareholder liabilities
of company are reserved. Joint-stock and Limited
companies may bring assets to the company
including limited real rights, intellectual property
rights and artificial environments which are valuable
and can be assigned and which are not subject to an
attachment or caution.

Intellectual property rights are regulated under
Industrial Property Code numbered 6769 and listed
as trade-marks, geographical indications, designs,
patents, utility models and traditional products.
In order to bring above-mentioned intellectual
properties as assets to the company, these must be
registered, otherwise they cannot be brought as
assets.

The trade-mark, which is the subject of our article,
can be subject to various legal transactions due to the
increase in the economic value of the trade-mark right
inthe field of industrial property and itsindependence
from commercial enterprises. Registered trade-mark
can be subject to the assignment, descending, license
of right of usage, pledge and attachment.




degere kavustugu gorilmektedir.

Ekonomik deder niteligini haiz tescilli bir marka,
ticari isletme ile birlikte devir edilebilecegi gibi ticari
isletmeden bagimsiz olarak ayrica devir edilmesi de
s6z konusu olabilir. Marka devir sozlesmesi istisnai
durumlar sakli kalmak kaydiyla yazili olarak yapilir ve
taraflarca imzalanarak, tescil ettirilir.

Sermaye  sirketlerinin  onemli  mal  varligi
unsurlarindan olan markasi, sirketin icini bosaltmak,
mal varlidini azaltmak veya ortaklarin birbirlerinden
mal  kagirmalarina  yol acacak sekilde hileli
davranislar cercevesinde muvazaali islemlere konu
yapilmaktadir.

MUVAZAALI ISLEMDEN KASIT NEDIR?

6098 Sayili Turk Bor¢lar Kanunu’nun 19. maddesinde
dizenlenmistir. Madde19 (1) Birsézlesmenin tirindn
ve iceriginin belirlenmesinde ve yorumlanmasinda,
taraflarin yanlslikla veya gercek amaglarini gizlemek
icin kullandiklari sézcuklere bakilmaksizin, gergek ve
ortak iradeleri esas alinir.

2) Borglu, yazili bir bor¢ tanimasina guvenerek
alacagi kazanmis olan Ggincd kisiye karsi, bu islemin
muvazaali oldugu savunmasinda bulunamaz”

Turk Hukuk Sistemimizde muvazaa; mutlak ve
nispi muvazaa olmak Uzere iki sekilde karsimiza
cikmaktadir. Mutlak Muvazaa bir hukuki iliskinin
taraflarinin, gergek iradelerine uymayan ve taraflari
baglamayacak sekilde yaptiklari gizlianlasmadir. Nispi
Muvazaa ise taraflar arasinda akdedilen sozlesmenin
saklanmasi  amaciyla  baska  bir  sozlesmenin
vapilmasidir. Su halde muvazaa, taraflarin aralarinda
anlasarak, gercekte yapmak istemedikleri bir
hukuki islemi Ggunct kisileri aldatmak maksadiyla
yaplyormus gibi gérinmeleridir.

Buradaki asil amag sirketin icini bosaltmak veya
malvarligi unsurunu azaltmak kasti ile kendisine
veya 3. Bir kisiye haksiz menfaat saglamaktir. Sirket
ortaklari muvazaali islemi isbirligi icerisinde sirketin
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alacakllarina  karsi  yapabilecekleri  gibi  kendi
aralarinda meydana gelen uyusmazlida iliskin olarak
daimzave temsil yetkilerinikotiye kullanarak sirketin
diger ortagindan/ortaklarindan mal kacirabilirler,
haksiz islem tesis edebilirler.

TESIS EDILEN MUVAZAALI ISLEMIN
HUKUKI YAPTIRIMI NEDIR?

Devredilen mal varligi unsuru sirketin tescilli bir
markasi ise Fikri ve Sinai Haklar cercevesinde marka
devir sozlesmesinin hikimsizIlugu istenebilir. Ancak
bu marka devir sozlesmesinin iptali icin basvurucu
tarafindan markanin taninmishk ve ayirt edicilik
duzeyi hakkinda ispata elverisli somut verilerin,
davanin agilmasindaki hukuki yararinin, muvazaali
islemi tesis eden ortadin veya borglunun niyetinin
kotd  oldugunun, sirketi veya 3. Kisileri zarara
ugratma kasti ile hareket ettiginin ispat edilmesi
gerekmektedir.

Bu sartlarin varligi halinde mahkeme marka devrinin
muvazaall olarak yapildigina kanaat getirir ise bu
marka devir sozlesmesinin hukumsuzligune, Tark
Patent ve Marka Kurumu'ndan terkinine karar
verebilir.

Konuya iliskin taraflarin tazminat ve cezai haklari
saklidir.

Yargitay 11. Hukuk Dairesinin 2010/9098 Esas —
2010/10255 Karar Sayili, 14.10.2010 tarihli ilaminda;

. Mahkemece, taraflar arasinda bircok uyusmazlik
ve davalar bulundugunun asikér oldugu, Ilhan
Adiloglu’nun davaya konu marka devir sbzlesmesi
tarihinde davaci sirketi minferiden temsil yetkisinin
bulundugu, bu yetkiyi kullanarak oglu Can‘a verdigi
genel vekdletnameyle davaya konu markanin
davali sirkete devredildigi, bu sézlesmede davali
sirketi de ilhan Adiloglu'nun temsil ettigi, davaci
sirketin amacinin belirtildigi ana sézlesmenin 3.
maddesinin marka alim satimini da icerir sekilde
yorumlanamayacadi aciktir. TT.K.nun 321 ve 443/2.
maddeleri uyarinca bu durumda yoénetim kurulu
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Therefore, trade-mark has an important place in the
field of industrial property and for capital companies
within the scope of Turkish Commercial Code and it
seems that it has gained economic value independent
of commercial enterprises.

A registered trade-mark, which has an economic
value, can be assigned together with the commercial
enterprise or separately. The trade-mark assignment
agreement shall be written, without prejudice to
exceptional circumstances, and shall be signed and
registered by parties.

The trade-mark which is an important asset for
the capital company, can be used for collusive
transactions within the framework of fraudulent
behaviors in a way which cause the company to be
stripped of or reduction in its assets or cause the
partners to deceive each other.

WHAT IS MEANT BY COLLUSIVE
TRANSACTIONS?

It is defined in the Article 19 of Turkish Code of
Obligations numbered 6098 as “The true and
common intention of the parties should be taken into
consideration in the assessment and interpretation
of the type or terms of an agreement, disregarding
any expression which may have been used either
mistakenly or so as to disquise true intention of the
parties.”

(2) Debtor cannot plea against a third party, who
has the right to claim depending on a written
recognition of debt, that the transaction is collusive.

There are two types of collusion within the scope
of Turkish Law as absolute and relative collusion.
Absolute collusion is a secret agreement that does not
comply with parties” wills and creating no obligation.
And relative collusion is executing another agreement
to keep the real agreement between the parties in
secret. In that case, collusion is that “the parties seem
to make a legal action that they do not really want to
do”, with the intention of deceiving third parties.

These two types of collusions are also used within
the scope of commercial law. The real purpose is
to provide unfair advantage to themselves or third
parties with the intention of stripping the company
of its assets or reducing its assets. Company share-
holders may conduct collusive transactions against
the creditors jointly, or against other share-holders
by abusing their signature and representative rights
to establish and unfair transaction to deceive other
party in relation to the dispute between them.

WHAT IS THE LEGAL SANCTION FOR
THE COLLUSIVE TRANSACTION?

If the assigned asset of the company is a registered
trade-mark, the invalidation of the trademark
assingment agreement may be requested within the
scope of Intellectual and Industrial Rights. However,
for the annulment of the trade-mark assignment, it
shall be proved by the applicant that the concrete
data suitable for proving the level of awareness and
distinctiveness of the trademark, the legal benefit in
filing the lawsuit, the bad faith of the share-holder or
debtor who initiated the collusive transaction, and
that they acted with the intention of damaging the
company or third parties.

In the presence of these requirements, if the court
is convinced that the assignment of the trade-
mark has been collusively made, it may decide on
the cancellation / invalidation of this trade-mark
assignment agreement and its deletion from the
Turkish Patent and Trademark Office.

The compensation and penalty rights of the parties
regarding the matter are reserved.

In the verdict of the 1th Civil Chamber of the
Supreme Court Case No. 2010/9098 - Decision No.
2010/10255, dated 14.10.2010;

“.. The decision of the Court regarding the annulment
of the assignment of trade-mark labeled “Eser insaat
ve Ticaret A.S. + Figure” and the deletion of the
registration from Turkish Patent Institute, given on the
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adina vyetki kullanan ilhanin davaci sirketin mal
ve hizmetlerini sunarken kullandigi markay: devir
yetkisinin olmayip bu yetkinin genel kurula ait
oldugu, zira davaya konu markanin davaci sirketin
ticaret unvanini da icerdigi ve sirketin varlidini
surdurebilmesiicin hayati Gneminin bulundugu, kaldi
ki her iki sirkette de yénetici olan ithan’in davacinin
anilan markasini davali sirkete devrini saglanmasinin
sadakat ve  ¢6zen  yukdmldlugane  uygun
sayilamayacagi gerekgesiyle davanin  kabuline,
“Eser Insaat ve Ticaret A.S. + Sekil” ibareli markanin
devrine dair islemin iptaline, TPE" deki devir tescilinin
terkinine dair verilen kararin davali vekilince temyizi
Uzerine karar dairemizce onanmistir.”

Sonu¢ olarak, Fikri ve Sinai Haklar Hukuk
Mahkemesi’nde vyapilan yargilamalar neticesinde
uyusmazlik  konulari  Yuksek  Mahkemelere
tasinmis ve ilgili mahkemeler tarafindan yapilan
incelemelerde  sirketin = 6nemli  malvarlidinin
genel kurul karar olmadan devredilemeyecedi,
genel kurulun izni veya onay olmadan islem tesis
edilemeyecedi, ilgili markanin Uglnct Kisilere
devredilemeyecedi, herhangi bir ticari is ve/veya
islem konusu edilemeyecedi agikga hukim altina
alinmistir.
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grounds that it is obvious according to Article 32T and
443/2 of Turkish Commercial Code, in this case, llhan,
who uses authority on behalf of the board of directors,
does not have the authority to transfer the trademark
used by the plaintiff company while providing its
goods and services, and that this authority belongs
to the general assembly. It is also decided accordingly
that the case is accepted because the trade-mark
subject to the case also includes the trade name of
the plaintiff company and has vital importance for
the existence of the company, moreover, the transfer
of the aforementioned trade-mark to the defendant
company cannot be deemed in accordance with
the obligation of loyalty and care of ilhan who is a
manager in both companies, has been approved
by our Chamber upon the appeal of defendant’s
attorney.”

In conclusion, as a result of the judgments made by
the Civil Court of Intellectual and Industrial Rights,
the disputes have been brought to the Supreme
Court and it is ensured that the important assets
of the company cannot be transferred without the
decision of the general assembly, and the relevant
trademark cannot be transferred to third parties or
be subjected to commercial transactions without
the consent or approval of the general assembly.

ASSIGNMENT OF REGISTERED TRADE-MARKS WHICH ARE ASSETS TO JOINT STOCK AND LIMITED
COMPANIES BY ESTABLISHING A COLLUSION TRANSACTION AND THE LEGAL SANCTIONS




Turk Icra Hukuku’nda ihtiyati haciz istemi alacaklinin
bir para alacadinin zamaninda 6denmesini garanti
altina almak icin, mahkeme karari ile borclunun
mallarina 6nceden gecici olarak el konulmasidir.
(B.Kuru, Icra ve iflas Hukuku, C.3, S.2495-Icra ve
Iflas Hukuku EI Kitabi, S.1033) Bir baska deyisle
ihtiyati haciz, para alacaklarina iliskin mevcut veya
mustakbel bir takibin sonucunun guvence altina
alinmasi icin mahkeme karari ile borclunun mal
varligina el konulmasini saglayan gecici bir hukuki
koruma (Muhammet Ozekes,icra Iflas Hukukunda
ihtiyati haciz, S.12) olarak tanimlanmistir. Mahkemece
verilecek ihtiyati haciz kararn almanin sartlar 1K
m.257’de su sekilde ele alinmistir:

[htiyati haciz sartlari;

Madde 257 — Rehinle temin edilmemis ve vadesi
gelmis bir para borcunun alacaklisi, bor¢lunun
yedinde veya UgUncy sahista olan tasinir ve tasinmaz
mallarini ve alacaklariyla diger haklarini ihtiyaten
haczettirebilir.

Vadesi gelmemis borgtan dolayr yalniz asagidaki
hallerde ihtiyati haciz istenebilir:

1— Borclunun muayyen yerlesim yeri yoksa

2— Borglu tashhdtlerinden  kurtulmak  maksadiyla
mallarini gizlemede, kagirmadga veya kendisi kagmaga
hazirlanir yahut kagar ya da bu maksatla alacaklinin
haklarini ihlal eden hileli islemlerde bulunursa;

Bu suretle ihtiyati haciz konulursa borg¢ yalniz borglu
hakkinda muaccaliyet kesbeder.
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lIK 257 maddesince ihtiyati haciz kararinin
verilebilmesinin sartlari sunlardir:

a) Alacakhya iligkin kosullar

* Ihtiyati haciz isteminde bulunan kisinin alacakl
sifati tasimasi gerekir.

* Kambiyo senedine dayanarak ihtiyati haciz
isteminde bulunan alacaklinin ticaret hukuku
bakimindan hakli ve mesru hamil olmasi veya
son hamil disinda senet bedelini ddeyen ciranta,
avalist, araya girme suretiyle 6deme bulunan
senet lgilisi sifatini tasimalidir. (T. Uyar, Icra
Hukukunda Kambiyo Senetleri,3. Basi, C.1, S.555
vd.- I[K serhi C.8, S.13421 vd.).

Yiksek Mahkeme (Yargitay 11.HD. 10.07.2013 Tarihli
15292/14571; 17.01.2011 Tarihli 14930/223) bu konuda
hamilin bonoyu tanzim eden kesideciye ve onun
lehine aval verene karsl ihtiyati haciz isteyebilmesi
icin bononun vadesinin gelmis olmasinin gerekli
ve vyeterli oldugunun ayrica protesto olmasinin
gerekmedigini ifade etmistir. Kambiyo senedine
dayanarak mahkemeden ihtiyati haciz karar
istenebilmesi icin senet asl, senet kaybedilmisse
mahkemedenalinmisolaniptal kararinin mahkemeye
sunulmasi  gerekmektedir.  Mahkeme, istemde
bulunan kisilerin alacakli sifatini tasiyip tasimadigini
re’sen inceleyerek, karar vermesi gerekmektedir.

* Alacakli medeni haklari kullanma ehliyetine
sahip  bir kisi olmasi gerekmektedir. Sulh
Mahkemesi'nce  bir meslek ve sanatin icrasi
icin izin verilen velayet altindaki c¢ocuklarla
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CONDITIONS OF
INJUNCTION

In Turkish Enforcement Law, injunction request is a
temporary confiscation of the debtor's property in
advance by a court decision to guarantee that the
creditor will receive money on time. (B.Kuru, Icra ve
iflasHukuku, C.3,5.2495-icra ve iflas Hukuku El Kitabi,
S.1033) In another words, injunction is a temporary
leqgal protection that allows the debtor's assets to be
confiscated by court order to secure the outcome
of an existing or future pursuit of money receivables.
(Muhammet Ozekes,icra iflas Hukukunda ihtiyati
haciz, P12) The terms of the injunction additional
orderto beissued by the court are Enforcement and
Bankruptcy Act 257 in the article are arranged.

Conditions of injunction;

Article 257 - The creditor of a money debt that has
not been pledged and has matured may have the
debtor's movable and immovable properties and her
receivables and other rights in the hands of a third
party cautiously seized.

Due to overdue debt, an injunction may be
requested only in the following cases:

1- If the debtor does not have a specific settlement;

2- If the debtor prepares to hide his assets or escape
himself in order to get rid of his debts, or if he runs
away or commits fraudulent transactions that violate
the rights of the creditor for this purpose;

Thus, if an injunction is placed, the debt falls due
only on the debtor.

The conditions of the injunction order in accordance
with Article 257 of the enforcement and bankruptcy law :

a) Conditions regarding the creditor

* A person who requests an injunction must bear
the adjective creditor.

* The creditor, who requests for injunction on the
basis of the bills of exchange, must be the rightful
and legitimate bearer in terms of commercial
law, or the endorser who pays the bill, except the
last bearer, the avalist, the person who has the
payment by intervening. (T. Uyar, Icra Hukukunda
Kambiyo Senetleri,3. Basi, C.1, S.555 vd.- [IK serhi
C.8,5.13421vd)

The High Court stated that it was necessary and
sufficient for the bond to be due in order for the
bearer to seek an injunction against the drawer
who issued the bond and the aval giver in his
favor, and that there was no need to be a protest.
(Supreme Court Tith Civil Chamber, 15292/14571,
dated 10.07.2013; 14930/223, 17.01.2077)In order to
request a precautionary attachment decision from
the court based on the bills of exchange, the original
bill, if the bill is lost, the annulment decision taken
from the court must be submitted to the court. The
court is required to examine personally whether
the claimants have the title of creditor and make a
decision.

* The creditor must be a person capable
of exercising civil rights. Children under




vesayet altindaki kimseler bu meslek ve sanatin
icrasindan dogan alacaklar icin ihtiyati haciz
isteminde bulunma hakkina sahiptir. Ihtiyati
haczin vekaletenistenmesi de mimkandur. Acele
hallerde teminat gosterilmisse vekaletname
gosterilmese dahi vekilin alacaklinin vekaletine
sahip olduguna iliskin beyani ile yetinilebilir.

Yabanci  uyruklu  alacaklilarda  ihtiyati  haciz
isteyebilirler.

* Alacaklinin bor¢lu hakkinda cebri icra talebinde
bulunma vetkisine sahip olmasi gerekir. Sarta
bagh alacaklar igin ihtiyati haciz istenemez.
(S.Onsun, Vadesiz Senetler Igin Ihtiyati Haciz
Karari \erilebilir Mi?, [ H.1948/33,5.508)

* Kamu idarelerinin kamu alacaklarina iliskin ihtiyati
haciz istekleri hakkinda 6zel bir yasa olan 6183
sayili kanunun hukamleri uygulanir,

 lhtiyati haciz istemlerine iliskin gemi ve yuk
alacaklilarimin ihtiyati haciz istemleri 11K 257/4-
S fikra huktmleri 6103 sayili kanunda yapilan
dedisiklik sonucunda yurarltkten kaldinlmistir.

Yeni TTK'nin 1464-1400 maddelerinin olusturdugu
Deniz ~ Takip  Hukuku'nun  temel  esaslan
duzenlenmistir. Bu kisimda gemilerin ihtiyati haczi,
gemi rehninin paraya gevrilmesi ve gemilerin cebri
icra islemlerine ne sekilde konu olacagi hakkinda
ozel hukumler sevkedilmistir. Bu kisimda hikim
bulunmayan hallerde genel icra Hukuku hukumleri
uygulama alani bulacaktir.

b) Alacagailiskin kosullar;

* Hakkinda ihtiyati haciz istenen alacak para(borg)
alacagi olmalidir. Yabanci para alacadi icin de
ihtiyati haciz kararn verilmesi istenebilir. Bu
durumda talep konusu yabanci para alacagi Turk
Parasina ¢evrilerek TUrk parasi karsiligricin ihtiyati
haciz karari verilmesi istenmedir.

e Alacadgin rehin ile temin edilmemis olmasi
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gerekir. Alacagi rehin ile temin edilmis alacakl
kural olarak ihtiyati haciz isteminde bulunamaz.
(Yargitay, 11.H.D. 09.10.2006 T, 8054/9887) liK m.
257/1 de gecen rehinle temin edilmemis alacak
tabiri ile rehinle karsilanmamis alacak seklinde
anlamak gerekir. Bu suretle alacagin rehni asan
kismi icin ihtiyati karari almak hukuken mumkin
olabilecektir. Asil borc¢ rehin ile temin edilmis olsa
bile kefiller hakkinda ihtiyati haciz karari verilebilir.
Ancak kefilin ipotek vermesi durumunda kefiller
hakkinda da ihtiyati haciz karari verilemez.
(A.Degnekli-M.Saldirim,S. 26, Ayrica bkz.
Yargitay, 19. H.D., 26.10.2007 T.,, 9019/9288)

Bu maddedeki rehin sézctgunin K. Md. 23 goz
ondne alinarak yorumlamak gerekir. Bu nedenle TiK.
257/1deki rehin terimi tasinir ve tasinmaz rehinleriyle
bu terimin ayni madde geredince kapsamina giren
diger haklar kapsar. Su halde, alacakli borglunun
mallari Gzerinde hapis hakkina sahipse bu hakta bir
rehin hakki sayildigindan ayrica bor¢lusu hakkinda
ihtiyati haciz isteminde bulunamaz.

Kural olarak; rehinle temin edilmis alacaklar icin
ihtiyati haciz isteminde bulunulamazsa da baz
hallerde rehine ragmen ihtiyati hacze izin verilmistir:

ik ®&nce rehinin paraya cevrilmesi yoluyla takip

yapmak zorunlulugu olmayan hallerde alacakli

borglu hakkinda ihtiyati haciz talebinde bulunabilir.

Ornek olarak;

1. Rehinin alacagi karsilayamayacagi muhakkak
olan hallerde acik kalan miktar icin ihtiyati haciz
istenebilir,

2. Rehinin alacagi karsilayamadidi hallerde,

3. Kambiyo senedine bagli alacaklarda,

4 Ipotekle temin edilmis faiz ve senelik taksit
alacaklarinda,

5. Rehinin yabanci bir memlekette bulundugu
hallerde,
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guardianship and persons under guardianship
who are permitted for the performance of a
profession and art have the right to request
injunction for the receivables arising from the
performance of this profession and art. It is
also possible that the injunction is requested
by proxy. If a guarantee is shown in haste, it can
be satisfied with the proxy's declaration that the
creditor has the power of attorney, even if the
power of attorney is not shown.

Foreign creditors may request the injunction.

* The creditor must have the authority to
demand enforcement action against the
debtor. The injunction cannot be requested
for contingent receivables. (S.Onsun, Vadesiz
Senetler icin ihtiyati Haciz Karari Verilebilir Mi?,
[.H.1948/33,5.508)

* The provisions of the law numbered 6183, which
is a special law, are applied on the injunction
requests of the public administrations regarding
public claims.

* As a result of the amendment made in the law
numbered 6103, the provisions of the provisions
of the clause 257 / 4-5 of the ship and cargo
creditors regarding the injunction requests were
abolished.

The basic principles of Maritime Tracking Law
are requlated in the articles no 1464-1400 of the
new Turkish Commercial Code. In this section,
there are special provisions on the injunction of
ships, the conversion of the ship's pledge to cash
and the manner in which ships will be subject to
enforcement proceedings. In cases where there are
no provisions in this section, the general provisions
of Enforcement Law will find application.

b) Conditions for receivables;

e The receivable about which the injunction is
requested should be money (debt) receivable.

CONDITIONS OF INJUNCTION

For foreign currency receivables, the injunction
decision may be requested. In this case, the
subject of the request is to convert the foreign
currency receivable into Turkish Lira and to give
the injunction decision for the Turkish currency.

* The receivable should not be pledged. As
a rule, the creditor who has been secured
with a pledge cannot make a request for the
injunction (Supreme Court, 11.H.D. 09.10.2006 T,
8054/9887)The term unpaid debt mentioned in
article 257/1 of the enforcement and bankruptcy
law should be understood as unpaid receivables.
In this way, it will be legally possible to take
a precautionary decision for the part of the
receivable exceeding the pledge. Even if the
original debt has been pledged, a precautionary
attachment decision can be made about the
guarantors. However, in case the surety grants a
mortgage, no injunction decision can be made
about the surety. (A.Dednekli-M.Saldirim,S.26,
Ayrica bkz. Yargitay, 19. H.D., 26.10.2007 T,
9019/9288)

The word pledge in this article should be interpreted
by considering article 23 of the Enforcement and
Bankruptcy Law. For this reason, the term pledge
in Enforcement and Bankruptcy Law 257/1 covers
movable and immovable pledges and other rights
covered by this term in accordance with the same
article. In this case, if the creditor has the right of
imprisonment on the property of the debtor, since
this right is considered a right of pledge, he cannot
request for injunction on the debtor.

As a rule; although the injunction cannot be
requested for pledged receivables, in some cases,
the injunction is allowed despite the pledge.

In cases where there is no obligation to pursue by
first converting the pledge into money, the creditor
may request the injunction on the debtor. For
example;

1. In cases where it is certain that the pledge will not




6. Alacakliya adi takip yoluyla rehinin paraya
cevrilmesiyolu arasinda secim hakki verilmis olan
hallerde,

/. Alacaklinin rehine ikinci derece basvuracadinin
kararlastirildigi hallerde,

8. Rehinin paraya cevrilmesi yoluyla takip sirasinda
alacakliya gegici rehin agidi belgesi verilmis
oldugu hallerde,

9. Rehin hakkinin ¢ekismeli bulundugu hallerde
alacakli rehnin  mevcut ve gecerli oldugu
iddiasinda srar etmekle beraber, ihtiyati haciz
isteminde bulunabilir.

10. Ticariisletme rehnialacaklisi, rehinle temin
edilmis alacadi igin ticari isletmenin veya onun
munferit unsurlarinin ihtiyaten haczini isteyebilir.

* Alacadin vadesinin gelmis olmasi

Kural olarak, vadesi gelinmis olan yani muaccel
olan alacaklar icin ihtiyati haciz istenebilir. Bu
kuralin istisnalari vardir:

Borcun muacceliyet ani borcun istenebilecedi yani
ifa edilebilecedi ani ifade eder. Cenellikle ihtiyati
haciz istemine konu edilen bonolarda muayyen
bir vade ongorilmis oldugundan mahkemenin
bononun vadesinin gelmis olup-olmadigina bakmasi
yeterlidir. Bor¢ igin bir vade ongorilmemisse o
zaman alacaklinin ihtari gerekir. Bonolara ‘bu bono
vadesinde 6denmedidi takdirde sonraki bonolarinda
muaccelolacagr seklinde konan muacceliyet kayitlari
gegersizdir. Dolasiyla vadesi gelmemis bonolar
hakkinda ihtiyati haciz karar verilmemelidir. Eder
ki taraflar aralarinda yaptiklari ayr bir s6zlesmede
‘duzenlenen senetlerden birinin 6dememesi halinde
digerlerinin de muaccel olacagi kararlastirmissa bu
sozlesme geregdince vadesi gelmemis senetler icin
kanaatimizce ihtiyati haciz karari istenebilir,

"Vadesi gelmemis bor¢tan dolayi ihtiyati haciz
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verilmesi ayrik olarak 6ngorulmus bir yoldur. Ancak
bazi hallerde muaccel olmayan bir borg igin ihtiyati
haciz istenebilir"

1. Borglunun belirli bir yerlesim yerinin
olmamasi

Bor¢lunun belirli bir yerlesim vyeri olmamasi
hicbir yerlesim vyeri bulunmamasi anlaminda
degil yerlesim yeri sik sik dedistirmesi ve sabit bir
yerlesim yeri edinmemesi seklinde anlasilmalidir.
Yabanci memlekette belirli bir vyerlesim veri
bulunan borglunun Turkiye’'de muayyen bir
yerlesim vyerinin olmadidi ileri strtlerek vadesi
gelmemis bor¢tan dolayi ihtiyati haciz istenemez.

2. Borglunun yiikiimliliiklerinden kurtulmak
maksadi

a) Mallarini gizlemesi,

D) Mallarini kagirmaya hazirlanmasi,
C) Kacmaya hazirlanmas,

d) Kacmasi,

e) Alacaklinin haklariniihlal eden hileli
islemlerde bulunmasi (Yargitay 11. HD. 14.05.2012
T. 5437/7665; Yargitay 15. HD. 19.11.2007 T.
6565/7260 — M. Ozekes s:155 vd.)

Faturaya Dayali Olarak ihtiyati Haciz Kararinda
ise;

Kanaatimizce faturalaricin alacagin varlidi ve muaccel
oldugu konusunda (yadaliK 'nun257/2 maddesindeki
kosullarin  gergeklesmis oldugu) vaklasik ispat
kuralina gore ihtiyati haciz isteminin kabultne karar
verilmesi gerekir. Yuksek mahkemenin bu konudaki
kararlari ise geliskilidir.

- “.sadece tek yanl dizenlenen faturalara

dayanmis olmasi nedeniyle salt bu faturalara gére
alacagin  varligindan séz edilemeyecedinden
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be able to cover the receivable, the injunction may
be requested for the amount remaining open,

2. In cases where the pledge cannot meet the
receivable,

3. Receivables based on bills of exchange,

4. In interest and annual installment receivables
provided by mortgage,

5. Where the hostage is in a foreign country,

6. In cases where the creditor has been given the
choice between converting the pledge into money
through ordinary pursuit,

7.1n cases where it is decided that the creditor will
apply for the pledge of second degree,

8. In cases where a temporary pledge deficit
document was given to the creditor during the
proceeding by converting the pledge into money,

9. In cases where the right of pledge is contested,
the creditor may request the injunction, although he
insists on the claim that the pledge is available and
valid.

10. The business enterprise pledge creditor may
seek the injunction of the business enterprise or its
individual elements for the pledged receivables.

e The receivable is due

As a rule, the injunction may be requested for
overdue receivables. There are exceptions to this
rule:

Maturity of the debt refers to the moment when
the debt can be requested, that is, it can be
performed. Since a certain maturity is stipulated
in bonds, which are generally subject to the
injunction request, it is sufficient for the court
to check whether the bond is due or not. If no

CONDITIONS OF INJUNCTION

maturity is set for the debt, then the creditor's
notice is required. Due records on the bills stating
that "if this bill is not paid on time, it will become
due in the next bills" is invalid. Therefore, no the
injunction decision should be made on undue
bonds. If the parties have decided in a separate
contract between them that one of the issued
bills is not paid, the others will be due as well,
in our opinion, the injunction decision may be
requested for undue bills in accordance with this
contract.

The injunction on debt that is due is a separate
way. However, in some cases, the injunction may
be requested for an outstanding debt:

1. The borrower does not have a specific
settlement

It should be understood that the borrower does
not have a specific settlement, not in the sense
that there is no settlement, but as a frequent
change of settlement and not a fixed settlement.
The debtor is located in a foreign country, a
particular place undue placement for a settlement
of the debt that is put forth that certain lien shall
not be required in Turkey.

2. Purpose of getting rid of the debtor's
obligations

a) Hiding its goods,

b) Preparing to smuggle their property,

C) Preparing to escape,

d) Escape,

e) The creditor's committing fraudulent
transactions violating her/his rights (Supreme
Court 11. HD. 14.05.2012 T. 5437/7665; Supreme

Court 15. HD. 19.11.2007 T. 6565/7260 - M.
Ozekes p: 155 et al.)




dolay;, IIK.  257/1 maddesindeki  sartlarin
gerceklesmedigini.”( Yargitay 19 HD. 03.06.2015
T.17502/8213)

- “.Mahkemece, faturanin tek basina muaccel bir
alacagin varligini ispata elverisli olmayip, ihtiyati
haciz isteyen tarafin alacagin varligi konusunda
kanaat olusturacak baska deliller sunmamasi
dikkate alinarak ihtiyati haciz isteminin reddine
karar verilmesi gerektigini."(Yargitay 19. HD.

23.01.2014 T. E:2013/18723, K:1804)

- “.Bor¢lu ¢alisaninin ifadesine gére borg¢lunun
mal  kagcirma  girisiminde  bulundugunun
anlasildigi, faturalar, sevk irsaliyeleri, bor¢lunun
resmi adresini bosalttigina dair tebligat islemleri
ve haciz tutanaklari dikkate alindiginda, vadesi
gelmemis borca iliskin ihtiyati haciz karari
verilmesi kosullarinin bulundugunu..”(Yargitay 19.
HD. 25.03.2014 T. 1917/5739)

- “.Ihtiyati haciz talebinde sunulan cekler ve
faturalarin temlik konusu alacagin borglusu olan
sirketin bor¢lu oldugunu gbstermedidini, bu
sirketin bor¢lu olduguna dair imzali bir belge de
ibraz edilmediginden, ihtiyati haciz isteminin
reddine karar verilmesine..” (Yargitay 19 HD.
07.01.2014 T. 18170/660)

Cenel itibariyle Ytksek Mahkemenin bir¢ok kararina
baktigimizda faturayi tek basina ihtiyati haciz karar
istenilmesinde yeterli gormemistir. Fakat ornek
vermek gerekirse faturaile beraber taraflarin iliskisini
acikea ikrar ettigi imzali hesap mutabakati gibi bir
belgenin varligi ihtiyati haciz karari istenilmesini
mumkun kilmistir. Yine baska bir ornekte fatura
ile beraber bor¢lunun mal kagirma girisiminin
oldudu kanaatine varilmasi halinde de ihtiyati haciz
karari istenilmesini mumkan kilmistir. Dolayisiyla
adirlikl olarak salt faturanin sunulmasi ihtiyati haciz
istenilmesinde yeterli gortilmezken fatura baskaca
destekleyecek unsurlarla beraber sunuldugunda
ihtiyati haciz karari verilebildigi gorulmektedir
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In the Injunction Decision Based on the
Invoice;

In the Injunction Decision Based on the Invoice;

In our opinion, the acceptance of the injunction
request should be made in accordance with the
approximate proof rule regarding the existence and
due date of the receivables for the invoices (or the
conditions in the article 257/2 of iK.). The decisions
of the high court on this issue are contradictory.

- .. since it is based only on unilateral invoices
and the existence of receivables cannot be
mentioned according to these invoices. That
the conditions in Article 257/1 are not fulfilled .
"(Supreme Court 19 HD. 03.06.2015 T. 17502/8213)

- " The court should decide on the rejection of
the request for the injunction, taking into account
that the invoice is not suitable for proving the
existence of a pending receivable alone, and that
the party requesting foreclosure does not present
any other evidence that will make an opinion
about the existence of the receivable " (Supreme
Court19. HD. 23.01.2014 T. M: 2013/18723, K: 1804

- " According to the statement of the debtor
employee, it is understood that the debtor has
attempted to kidnap property, the invoices,
delivery notes, the notifications regarding the
debtor's evacuation of his official address and
the lien minutes are taken into consideration,
there are conditions for giving a precautionary

attachment decision for the undue debt ..
(Supreme Court 19. HD. 25.03.2014 T. 1917/5739

- ". Since the checks and invoices submitted in
the request for precautionary attachment do
not show that the debtor of the debtor of the
receivable subject to assignment is indebted, and
asigned document indicating that this company is
indebted has not been submitted, the request for
precautionary attachment should be rejected.”
(Supreme Court 19 HD. 07.01.2014 T. 18170/660)

CONDITIONS OF INJUNCTION

In general, when we look at many decisions of the
Supreme Court, the invoice alone did not find
it sufficient to demand the injunction decision.
However, to give an example, the existence of a
document such as a signed account agreement
with the invoice, in which the parties explicitly
acknowledge the relationship, made it possible to
request the injunction decision. Again, in another
example, it has made it possible to request the
injunction decision in the event that the debtor
is deemed to have attempted to kidnap property
together with the invoice. Therefore, it is seen that
the submission of only the invoice is not sufficient
in demanding the injunction, but when the invoice
is presented with other supporting elements, the
injunction decision can be made.




Konkordato; 7101 sayili Kanun’da, vadesi geldidi
halde borglarini  6deyemeyen veya vadesinde
ddeyememe tehlikesi altinda bulunan bir bor¢lunun,
vade verilmek ve/veya tenzilat yapilmak suretiyle
bor¢larini 6deyebilmesi veya muhtemel bir iflastan
kurtulmasl icin basvurabilecedi bir kurum olarak
duzenlenmistir. Codunlukla bor¢ tasfiye kurumu
olarak gortlen  konkordatonun sadece borg
tasfiye kurumu olarak islev yerine getirmeyip, ayni
zamanda isletmenin yeniden yapilandirimasini da
saglayan “rehabilitasyon muessesesi fonksiyonunu”
gergeklestirdigi, Icravelflas Kanunu'nda dizenlenmis
en 6nemli iyilestirme ve yeniden yapilandirma araci
oldugu ifade edilmektedir.

Konkordato  kurumunun  amaclarindan biri,
borglunun  mal varliginin  basinda  bulunarak
isletmesiniyenidensadlambiryapiyakavusturmasidir.
Bu amaca ulasabilmesi icin alacaklilarin  takip
yapmasinin vyasaklanmasi zorunludur. Konkordato
muhleti verilmesinin en 6nemli sonucu, muhlet
kararinin verilmesiyle birlikte bor¢luya karsi takip
yapma yasaginin baslamasidir. Buna gore, muhlet
icinde borclu aleyhine 6183 sayill Amme Alacaklarinin
Tahsil Usult Hakkinda Kanun’a gore yapilan takipler
de dahil olmak Uzere hicbir takip yapilamaz ve
evvelce baslamis takipler durur (K d. 294/1).

Takip yasagi kapsamina giren alacaklar; konkordato
muhleti  veriimeden 6nce dodgan  alacaklar,
konkordato muhleti iginde komiserin onayi olmadan
dogan alacaklar ve kamu alacaklaridir. 1IK 308/c’de
badlayici hale gelen konkordatonun, konkordato
talebinden once veya komiserin izni olmaksizin
muhlet icinde dogan butin alacaklar igin mecburi
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oldugunu dizenlemistir.

Kanun koyucu sosyal dustncelerle ozel olarak
korunmasi gereken bazi alacaklari  paralarin
paylastinilmasi asamasinda imtiyazli alacak olarak
kabul etmis olup; bu imtiyazli alacaklilardan birinci
siradaki alacaklilarin konkordato muhleti iginde takip
yapmalarina ve yaptiklari takibi sonuglandirmalarina
engel yoktur.

Takip yasaginin istisnalari esas olarak 11K m.294, f2
ile m.308/c, f3 ve 4’te diuzenlenmistir. Buna gore
her seyden once konkordato muhleti icinde 206.
Maddenin birinci sirasinda yazili imtiyazl alacaklar icin
haciz yoluyla takip yapilabilecedi hukme baglanmistir.

IIK m.206 birinci sirasinda yazili alacaklar sunlardir:

- Iscilerin, is iliskisine dayanan ve iflasin agilmasindan
onceki bir yil icinde tahakkuk etmis ihbar ve kidem
tazminatlari dahil alacaklar ile iflas nedeniyle is
iliskisinin sona ermesi Uzerine hak etmis olduklari
ihbar ve kidem tazminatlari,

- Isverenlerin, isciler icin yardim sandiklari veya sair
yardim teskilati kurulmasi veya bunlarin yasatiimasi
maksadiyla meydana gelmis ve tizel kisilik kazanmis
bulunan tesislere veya derneklere olan borclar,

- Iflasin ac¢ilmasindan onceki son bir yil icinde
tahakkuk etmis olan ve nakden ifasi gereken aile
hukukundan dogan her turli nafaka alacaklar.

Ucret ve nafaka alacakllarinin yasamlarini devam
ettirmeleri i¢in gerekli olan parayl duzenli olarak
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RECEIVABLES NOT AFFECTED BY
CONCORDAT AND EXCEPTIONS TO
THE BAN ON THE PROCEEDINGS

Concordat, is regulated in the Law No. 7101 as an
institution which can be referred by a debtor who
failed to pay its debts which already became due or
under the risk of failing to pay its debts at their due
date,inordertoclearallhisdebtsortoavoidapossible
bankruptcy by giving maturity and/or deduction.
Even though concordat is mostly seen as a debt
settlement institution, it is stated that concordat
does not only function as a debt settlement but also
performs the 'rehabilitation institution function”
which provides the restructuring of the enterprise
and is the most important improvement and
restructuring tool requlated in the Enforcement and
Bankruptcy Law.

One of the purposes of the concordat institution is
to re-establish the enterprise as a solid structure by
managing the debtor's assets. In order to achieve
this goal, banning the creditors from initiating
execution proceedings is imperative. The most
important result of giving a “temporary respite”
decision is the commencement of the prohibition
of enforcement proceedings against the debtor
with this decision. Pursuant to that, no enforcement
proceedings or prosecutions can be made against
the debtor within this temporary respite, including
those in accordance with the Law No. 6183 on the
Procedure for the Collection of Public Receivables,
and also, the previously initiated proceedings would
be suspendend.(EBL Art. 294/1)

Receivables within the scope of the prohibition are
as follows: receivables arising before the temporary
respite, public receivables and receivables arising
without the approval of the commissioner within

the temporary respite. It is requlated in EBL 308/c
that, a concordat which is binding is compulsory
for the receivables arose before the temporary
respite decision and receivables arising without the
approval of the commissioner after the temporary
respite decision.

The legislator has accepted some receivables
that need to be specially protected with social
considerations as privileged receivables during the
distribution of money; there is no obstacle for the
creditors in the first rank among these privileged
creditors, to commence and finalize execution
proceedings within the temporary respite.

The exceptions to the prohibition of execution
proceedings are mainly regulated in the second
line of EBL Art. 294, and the third and fourth lines
of EBL Art. 208. Accordingly and first of all, it
has been stipulated that pursuing the privileged
receivables written in the first line of Article 206
within the concordat deadline can be done through
sequestration.

The receivables written in the first line of Art. 206 of
EBL are as follows:

- Workers' receivables, including the notice and
severance payments accrued within one year prior
to the opening of the bankruptcy, based on the
business relationship, and the notice and severance
payments they deserve upon the termination of the
business relationship due to bankruptcy,

- Employers' debts to facilities or associations that




almalarini saglamak icin, kanun koyucu bu alacaklari
takip yasadi kapsamina almamistir. Bu alacaklilar
muhlet karari icinde de alacaklari icin haciz yoluyla
takip yapabilirler.

Takip vyasadinin bir baska istisnasini, komiserin
onaylyla gerceklesen borclar olusturur. Bu durum 1iK
m.308/c, f.4, cVde su sekilde ifade edilmistir: “Kredi
kurumlari tarafindan verilen krediler de dahil olmak
Uzere mubhlet icinde komiserin izniyle akdedilmis
borglar, adi konkordato sartlarina tabi degildir;
malvarliginin terki suretiyle konkordatoda yahut
sonraki bir iflasta masa borcu sayilir”.

Komiser, hukuki islemleri onayladiginda, bor¢lunun
yukamlalukleri, muhtemel bir iflasta masa borcu
sayilacagindan, sozlesmelerin
onemli olctde tesvik edildigi vurgulanmistir. Bu
kapsamda, konkordato muhleti i¢inde komiserin
onaylyla meydana gelen alacaklar bakimindan
takip yasadi bulunmamakta olup, bu alacaklara
iliskin baslatilan icra takiplerinde muhafaza ve satis
islemleri yapilabilir; ayni zamanda bu alacaklar daha
sonra gergeklesebilecek iflas strecinde masa borcu

kurulmasinin

sayilacaktir.

Konut ve catili isyerleri bakimindan kiraci hakkinda
konkordato muhletiverilmesidurumundakiraalacag
nedeniyle ona karsi takip vyapilip yapilamayacad
belirlenirken kira alacaginin konkordato talebinde
bulunulmasindan 6nce dodgup dogmadidina goére
bir ayrim yapmak gerekir. Zira kural olarak sadece
konkordato talebinde bulunulmasindan 6nce dogdan
alacaklar konkordatoya tabidir. Bu itibarla bahsi
gegen tarihten once dodan alacaklar bakimindan
kiraci hakkinda takip yasadi gecerli olacak; buna
karsilik, konkordato talebinden sonra dogan
alacaklar icin kiraciya karsi takip yapilabilecektir.

Takip yasaginin bir diger énemli istisnasi ise rehnin
paraya cevrilmesi yoluyla takiptir. Rehin haklar,
sahibine alacagi 6denmedidi takdirde rehin konusu
esyayiveya hakki sattirarak kendialacadini dogrudan
ve oncelikle alma vetkisi veren sinirli ayni haktir.
Mihlet sirasinda alacagi rehinle guvence altina
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alinan alacaklilar, rehnin paraya gevrilmesi yoluyla
takip baslatabilir veya baslatilmis olan takiplere
devam edebilirler. Ancak bu takip nedeniyle
muhafaza tedbirleri alinamaz ve rehinli malin satisi
gerceklestirilemez (11K d.295).

Konkordato muhleti ve takip yasadinin, muisterek
bor¢lu ve kefiller bakimindan kural olarak bir etkisi
yoktur. Takip yasagl, musterek borglu ve kefilleri
kapsamadidi icin bor¢tan birlikte sorumlu olanlar
hakkinda takip yapilabilir  Borgluya konkordato
muhleti verilmis olmasi durumunda dogrudan
dogruya adi kefile basvurulabileceginden dolayi
(TBK m.585) adi kefile karsi da takip baslatilabilir; adi
kefil bu durumda énce asil borgluya basvurulmasi
yolundaki def’iyi ileri stremez. Kefalete iliskin
hukumler topluca degerlendirildiginde borgluya
konkordato miuhleti verilmesinin  kefil aleyhine
sonu¢ dogurdugunu soylemek yanlis olmayacaktir.

KONKORDATODAN ETKILENMEYEN ALACAKLAR VE TAKIP YASAGININ ISTISNALARI
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have occurred for the purpose of establishing or
maintaining aid funds or other aid organizations for
workers and have acquired legal personality,

- All kinds of alimony receivables arising from family
law that needs to be paid in cash and have accrued
in the last year before the bankruptcy was opened.

Thelegislatordid notincludethese receivables under
the prohibition of follow-up in order to ensure that
the wage and alimony creditors receive the money
they need to maintain their lives regularly. These
creditors can follow their receivables through the
sequestration process within the temporary respite.

Another exception to the prohibition is debts arising
with the approval of the commissioner. This situation
has been expressed in the first line of Art 308/c/4 as
follows: "Debts, including the loans granted by credit
institutions, concluded with the permission of the
commissioner are not subject to ordinary concordat
conditions; and will be deemed as desk debt
through the abandonment of assets in concordat or
in a subsequent bankruptey ".

It was emphasized that when the commissioner
approves the legal proceedings, the establishment
of contracts is significantly encouraged, as the
obligations of the debtor would be deemed as a
desk debt in a possible bankruptcy. In this context,
there is no prohibition of enforcement proceedings
in terms of receivables that occur with the approval
of the commissioner within the concordat period,
and preservation and sales transactions can be made
in the execution proceedings initisted for these
receivables; at the same time, these receivables will
be counted as desk debt in the bankruptcy process
that may occur later.

In terms of housing and workplaces, it is necessary
to make a distinction according to whether the rent
debt arose before or after the concordat request
is made when determining whether a follow-up
can be made against the tenant due to the rent.
Because, as a rule, only receivables arising before

the concordat request is subject to the concordat. In
this respect, the prohibition will apply to the tenant
for receivables arising before the aforementioned
date; on the other hand, proceedings can be made
against the tenant for the receivables arising after
the concordat request.

Another important exception to the prohibition
is follow-up through foreclosure of the pledged
property. Pledge rights are limited real rights that
give the owner the right to directly and primarily
to receive its own receivables through the sale of
the pledged item or right, if the receivable is not
paid. The creditors, whose receivables are secured
with the pledge they will take during the concordat
period, can initiate procedures by converting the
pledge to money or continue the proceedings
that have been initiated. However, due to these
proceedings, conservation measures cannot be
taken and pledged goods cannot be sold (Art 295
of EBL).

As a rule, the concordat period and the prohibition
does not affect the joint debtors and guarantors.
Since the prohibition of follow-up does not cover
joint debtors and guarantors, proceedings can
be made about those responsible for the debt. If
the debtor is given a concordat period, since the
application can be made to the ordinary guarantor
directly (Art. 585 of TCO), proceedings can be
started against the ordinary guarantor. In this case,
the ordinary guarantor cannot put forward the plea
to apply to the main debtor first. When the provisions
on bail are evaluated collectively, it would not be
wrong to say that giving a concordat deadline to the
debtor has consequences against the guarantor.

RECEIVABLES NOT AFFECTED BY CONCORDAT AND EXCEPTIONS TO THE BAN ON THE PROCEEDINGS
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Asil kural konkordato muhlet karari verilmesiyle
birlikte borglu  hakkinda icra takip islemleri
yapilamamasidir. Ancak  kanun koyucu bu kurala
istisna getirerek konkordato muhlet kararindan
etkilenmeyen ve takip yasagina tabi olmayan baz
alacak turleri belirlemistir. 11K 206. Maddenin birinci
sirasindayaziliimtiyazh alacaklar, konkordato muhleti
icinde komiserin onayiyla meydana gelen alacaklar
ve konkordato muhlet kararindan sonra dogan kira
alacaklari hakkinda icra takip islemleri yapilabilir.
Ayrica rehin alacaklisi, bor¢lu hakkinda rehnin paraya
cevrilmesi yoluyla takip baslatabilir veya baslatilmis
olan takiplere devam edebilir. Son olarak belirtmek
gerekir ki; asil bor¢lu hakkinda verilen konkordato
muhlet karari ve takip yasadi tedbiri, musterek
borclu ve kefilleri kapsamadigi icin borgtan birlikte
sorumlu olanlar hakkinda icra takip islemi yapilabilir.
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CONCLUSION

The main rule is that no enforcement proceedings
can be made against the debtor after the concordat
request is accepted. However, the legislator made an
exception to this rule and determined some types of
receivables that are not affected by the concordat
decision and are not subject to the prohibition of
proceedings. Execution proceedings can be carried
out on the privileged receivables written in the first
line of Article 206 of the EBL, the receivables that
occur with the approval of the commissioner within
the concordat period, and the rent receivables
arising after the concordat decision. In addition, the
pledge creditor may initiate proceedings against
the debtor by converting the pledge to money or
continue the proceedings that have been initiated.
Finally, it should be noted that; since the concordat
decision on the principal debtor and the prohibition
of proceedings does not include the joint debtors
and guarantors, enforcement proceedings can be
made for those who are responsible for the debt
together.




Icra hukukuna gore asil olan alacaklinin alacagina
kavusmasini saglamak olmasi nedeniyle kural olarak
borclunun ttm mal ve haklarinin haczi mumkindar.
Fakat bazi istisnai  hallerde; borclunun bazi
malvarliklarinin tamami veya bir kismi haczedilmez.
Borglunun malvarhiginin hangilerinin haczedilebilir
veya hangilerinin haczedilemez oldugu konusunda
ise yetki icra mudurundedir. 1IK md.82/son fikras
ile icra memuruna haczedilmezlik konusunda takdir
hakki verilmistir.

Her ne kadar Icra ve Iflas Kanunu'na gore icra
memuruna haczedilmezlik konusunda takdir hakki
verilmis olsa da; 6rnedin uygulamada tasinmaz
mallara iliskin alacaklinin haciz talebi ile birlikte icra
memuru tarafindan tapu mudurligane haciz yazisi
gonderilmekte ve hacze karsi borglu tarafindan
iddiasinda
Haczedilmezlik sikayeti bor¢clunun haczi égrendidi
tarihten itibaren 7 gUndUr. Bor¢lunun evinin
haczedilip haczedilemeyecedi konusunu da asadida
inceleyecediz.

haczedilmezlik bulunulmaktadir.

lcra ve Iflas Kanunu'nun “Haczi caiz olmayan
mallar ve haklar” madde bashdi ile 82.maddesinde
haczedilemeyen mal ve haklar dizenlenmistir. Fakat;
pek cok ozel yasada da haczedilemeyen mal ve
haklar hukum altina alinmis olup, gunluk yasamda
karsilasilan orneklerle bu konuya da asadida kisaca
dedinecegiz.
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TAMAMI HACZEDILEMEYEN MAL VE
HAKLAR

Maddi Hukuka G6re Bagkasina Devri Miimkiin
Sahsa siki sikiya badli olan haklar haczedilemezler. Bu
haklara 6rnek vermek gerekir ise; ana babanin gocuk
mallari Uzerindeki intifa hakki, dlinceye kadar bakma
alacaklisinin hakki devredilemeyen haklardan olup
devri mumkin olmadigiigin haczedilemezler.

Devlet Mallari
Genel ve ozel butceli kamu idaresi mallari
ozel mulkiyete tabi  bulunmamasi  nedeniyle
haczedilemez.

Ekonomik faaliyeti bedeni ¢calismasina
dayanan bor¢lunun meslegini siirdiirebilmesi
icin gerekli olan her tiirlii esyalar

2012 yilinda 6352 sayili yasayla yapilan degisiklikten
sonra; borglunun mesledini icra edebilmesi igin
gerekli her turld esyanin haczedilemeyecedi
duzenlenmistir. Ornedin; terzinin dikis makinesi
haczedilemez.  Fakat burada onemli  husus
sermayenin bedeni ¢alismanin 6nine gegmemesidir

Borglu ile ayni gati altinda yasayan aile
bireyleriigin lizumlu esyalar

Gunlik yasamda en ¢ok karsilasilabilecek hususlardan
olan borglu ile ayni evde yasayan aile bireyleri igin
gerekli esyalar haczedilemezler. Bu esyalar 6rnegin
koltuk, vatak, buzdolabi veya finn gibi esyalar
haczedilemezler. Fakat; ayni amagla kullanilan esya
birden fazla olmasi durumunda bunlardan biri haric
diger esyalar haczedilebilmektedir. Ornedin iki adet
buzdolabi bulunmasi halinde biriveya iki adet televizyon
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NON-FORECLOSED
GOODS AND RIGHTS

According to the enforcement law, it is possible
to seize all the goods and rights of the debtor in
order for the creditor to receive his/her receivables.
But in some exceptional cases, all or part of the
debtor's assets are not able to foreclosing. The
executive office has the authority to determine
which of the debtor's assets will be seized or not. In
the last paragraph of Article 82 of the Enforcement
and Bankruptcy Law, the bailiff has been given the
discretion of non-attachment.

There are some exceptions to the above mention
discretion. For example, with regard to immovable
properties, a letter of attachment is sent to the
land registry office by the bailiff with the creditor's
request for attachment and the debtor makes a
claim of non-seizability. The complaint of non-
seizability is 7 days from the date the debtor learned
about the attachment. We will also examine whether
the debtor's house can be seized or not.

Non-seizable property and rights are regulated
in Article 82 of the Enforcement and Bankruptcy
Law(this issue has been examined under the title
of Non-seizable Goods and Rights.) In addition to
these, in many special laws, the property and rights
that cannot be attached are stipulated. We will talk
about this briefly below.

ALL NON-FORECLOSED GOODS AND
RIGHTS

Property and Rights that Cannot be
Transferred to Others According to
Substantive Law

Rights that are firmly attached to the person cannot
be confiscated. Ifit is necessary to give an example
of these rights, the right of parents to usufruct on
children's property, the right of the creditor to care
until death are non-transferable rights and cannot
be confiscated because the transfer is not possible.

Goverment Property

Public administration goods with general and private
budgets cannot be confiscated because they are
not subject to private ownership.

All kinds of items necessary for the debtor

to continue his profession, whose economic
activity is based on his body's work

After the amendment to the law No. 6352 in 2012,
it was reqgulated that all kinds of goods necessary
for the debtor to perform his profession cannot
be confiscated. For example, the tailor's sewing
machine cannot be confiscated. But the important
point here is that capital does not prevent the body
from working.

Necessary items for family members living
under the same roof with the debtor

For family members living in the same house as
the debtor, which is one of the most common
considerations in daily life, the necessary items
cannot be confiscated. These items, such as seats,
beds, refrigerators or ovens, cannot be confiscated.
But; if there are more than one item used for the
same purpose, other items except one of them
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bulunmasi halinde biri haczedilebilir. Yine belirtmek
isteriz ki; para, kiymetli evrak, altin, gimus, dederli tas,
Piyano, Muzik seti ses sistemi, antika veya sus esyasi gibi
seyler haczedilebilir ve lGzumlu esya sinifina girmez.

Borglu ciftgi ise kendisinin ve ailesinin gegimi
icin zorunlu olan arazi ve hayvanlar ile nakil
araglari ve ziraat aletleri , Borglu giftgi degilse
sanat ve mesleki i¢in gerekli olan aletler,
kitaplari, arabaci kayik¢i hamal gibi kiigiik
nakliye erbabinin ge¢imini temin eden esyalar
haczedilemezler.

Ornedin bir eczacinin mesledini devam ettirebilmesi
icin ecza dolabinin bulunmasi zorunlu olup ; haczi
mumkan degildir,

Borg¢lunun haline miinasip evi

Yazinin basinda bahsettigimiz Uzere; borclunun
evinin  haczedilip  haczedilemeyecedi  veya
bor¢clunun birden fazla evi var ise nasi bir yol
izlenecedi hususu gunlik yasamimizda en ¢ok
merak edilen konulardandir. icra ve iflas Kanunu’'nun
82.maddesinin 1. fikrasinin 12 bendine gore
bor¢lunun haline munasip evi haczedilemez. Fakat
evin dederinin fazla olmasi durumunda bu bedelin
haline munasip bir kismi bor¢luya birakilarak
haczedilebilir.

Haline munasip ev kavraminin ne oldugu konusunda
ise Yargitay; borclunun kendisine yetecek olandan
daha gorkemli bir evde ikamet edemeyecedi
gorustindedir. Bor¢lunun  haline  munasip  evini
belirlerken bor¢lu ile ayni ¢ati altindaki bakmakla
yukimld oldugu kisilerin sosyal durum arastirmasi
yaptirilmaktadir. Bu arastirmada borclu ve bakmakla
yUkumlG oldugu kisilerin meslekleri, malvarliklari,
aylik kazanglari, hastaliklarinin bulunup bulunmadigi
gibihususlariincelenmektedir.Bu arastirmadan sonra
ise bilirkisi incelemesiyaptirimakta evin dederi tespit
edilmekte, sosyal durum arastirmasindaki sonuca
gore borglunun daha mutevazi semtlerde alabilecedi
haline munasip evin degeri belirlenmektedir. Eder
borglunun evinin dederi, daha mutevazi bir semtte
bir ev alabilecek haline munasip evin dederinden
az veya ayni ise o zaman haczedilmezlik sikayeti
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mahkemece kabul edilir ve haczin kaldirlmasina
karar verilir. Fakat bor¢lunun evinin dederi , haline
munasip ev dederinden vyiksek ise o zaman
mahkemece  meskeniyet  sikayetinin  kismen
kabuline hacizli tasinmazin satilarak borclunun
haline munasip ev almasi i¢in gerekli bedelin
kendisine, artanin da alacakliya 6denmesine ayrica
satisin borclunun haline minasip ev alabilecedi
miktardan az olmamasina karar verilmektedir.

Baska bir konu ise; birden fazla tasinmazin bulunmasi
halinde uygulamada meskeniyet sikayeti denilen
haczedilmezlik  iddiasinda  bulunma  hakkinin
olup olmadigi ile ilgilidir. Yargitay, birden fazla
tasinmazinin bulunmasinin borglunun meskeniyet
sikayetinde bulunmasina engel olmadigini fakat bu
tasinmazlardan hangisi icin meskeniyet sikayetinde
bulundugunun belirtiimesi gerektigi goristndedir.

Bor¢lunun meskeniyet sikayeti denilen
haczedilmezlik sikayetinde bulunmasi icin  ayni
zamanda bizzat o tasinmazda ikamet etmesi
gerekmemektedir. Tasinmazin kirada bulunmasinin
da meskeniyet sikayetine herhangi bir engeli
bulunmamaktadir.

Meskeniyet sikayeti ancak borglu tarafindan
yapilabilir ve haczin 6grenildigi tarihten itibaren
7 gun iginde Icra Hukuk Mahkemesinde sikayetin
yapllmasi gerekmektedir.

Icra ve iflas Kanununa gore asadida belirttigimiz mal
ve haklar da haczedilemezler;

Bor¢lu ve ailesinin geginmelerii¢in zorunlu ise bir st
veren mandasi veya inedi ya da Ug kegi veya koyunu
ve bunlarin G¢ aylik yemleri haczedilemez.

* Borglu ve ailesinin geginmeleriigin zorunlu ise bir
st veren mandasi veya inedi ya da U¢ kegi veya
koyunuve bunlarin Gg aylik yemleri haczedilemez.

* Borglu bag, bahce veya meyve sebze yetistiricisi
ise kendisinin ve ailesinin gecimiicin zorunlu bag

bahge ve gerekli aletler haczedilemez.

HACZEDILEMEYEN MAL VE HAKLAR
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can be confiscated. For example, if there are two
refrigerators, one or if there are two televisions, one
may be confiscated. We wish to emphasize again;
money, valuable documents, gold, silver, precious
stones, piano, stereo sound system, antiques or
ornaments, such as things can be confiscated and
are not included in the necessary goods class.

If the debtor is a farmer, the land and animals
that are mandatory for the livelihood of
himself and his family, as well as vehicles and
agricultural tools, if the debtor is not a farmer,
tools necessary for art and profession, books,
items that provide the livelihood of a small
transport expert, such as a coachman boatman
Porter, cannot be confiscated.

For example, finding a medicine cabinet so that
a pharmacist can continue his profession it is
mandatory; foreclosure is not possible.

Suitable house for the debtor's condition

As we mentioned at the beginning of the article,
whether the borrower's house can be foreclosed or
how to follow the path if the borrower has more than
one house is one of the most curious issues in our
daily lives. 82 of the enforcement and Bankruptcy
Code Article 1. paragraph 12. according to me, the
debtor's home cannot be foreclosed. But if the value
of the house is excessive, a suitable part of this price
can be foreclosed by leaving it to the borrower.

As for what is the concept of a suitable house, the
Supreme Court holds that the debtor cannot live
in a grander house than is sufficient for him. In
determining the appropriate home for the debtor,
the social situation of the dependents under the
same roof as the debtor is investigated. In this
study, the professions, assets, monthly earnings
of the debtor and his dependents, whether they
have diseases are examined.After this research , an
expert examination is carried out to determine the
value of the house, and according to the result of
the social situation survey, the value of the house
suitable for what the borrower can get in more
modest areas is determined. If the value of the
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borrower's House is less than or the same as the
value of the house suitable for being able to buy a
house in a more modest neighborhood, then the
complaint of foreclosure is accepted by the court
and it is decided to abolish the foreclosure. But if the
value of the debtor's House is higher than the value
of the appropriate house , then the court decides
that the cost necessary for the borrower to buy the
appropriate House by selling the foreclosed real
estate, and the increase is paid to the creditor, as
well as the sale is not less than the amount that the
borrower can buy the appropriate House.

Another issue is whether there is a right to claim
foreclosure, which is called a residence complaint in
practice, if there is more than one real estate. The
Supreme Court is of the opinion that the presence
of more than one property does not prevent the
debtor from filing a complaint against the residence,
but it should be stated which of these properties is
filing a complaint against the residence.

In order for the borrower to file a foreclosure
complaint called a residence complaint, it is also
not necessary to personally reside in this property.
The rental of the real estate also does not have any
obstacles to the complaint of housing.

The complaint of residence can only be made by
the debtor and the complaint must be made in the
Enforcement Law Court within 7 days from the date
of receipt of the foreclosure.

According to the law on enforcement and
Bankruptcy, the goods and rights mentioned below
cannot be confiscated;

* A milk-giving Buffalo or cow or three goats or
sheep and their three-month feed cannot be
confiscated if it is mandatory for the borrower
and his family to get along.

* If the debtor is a vineyard, garden or fruit and
vegetable grower, the necessary vineyard or
garden and the necessary tools cannot be seized
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e Ordu ve kolluk hizmetlerinden malul olanlara
badlanan emekli maaslar ile bir kisim maas,
tazminat ve ikramiyeler

* Bir yardimlasma sandidi veya dernegi tarafindan
hastalik, 6lum gibi durumlarda baglanan maaslar

e Tazminat olarak zarar gorene veya ailesine toptan
veya irat seklinde verilen veya verilmesi gereken
paralar

* Odrenci Burslari

BiR KISMI HACZEDILEMEYEN MAL VE
HAKLAR

Maas ve Ucretler

Borclunun maas ve Ucretinin bir kismi haczedilemez.
Haczolunacak miktar dortte birinden az olamaz.
Her ne kadar icra ve Iflas Kanunun'da borclunun
ve ailesinin geginmeleri igin icra mudurligince
lGzumlu olarak takdir edilen miktar c¢ikarildiktan
sonra haczolunabilir denilse de uygulamada maas ve
Ucretlerin dortte biri haczedilmektedir.

Icra mudurliga tarafindan isverene borglunun maas
ve Ucretinin dortte birinin haczedildigi ve borglunun
Gcret miktarinin ne oldugu vyazi ile bildirilir. Isveren
tarafindan borglunun Ucretinden kesinti yapilarak
icra mudurlugune yatirilir. Eder isveren tarafindan
yatirlmaz ise icra mudurligu tarafindan haczedilen
Gcret miktar 1IKna gore isverenden alinir. Maas
Uzerinde birden fazla haciz bulundugu takdirde
bunlarin siraya konulmasi gerekir.

Yine borcluyaddenen primve fazlamesai Gcretlerinin
tamami ile kidem tazminati, ihbar tazminati, emekli
ikramiyesi de tamami haczedilebilecek mallardandir.

Emekli Maaglari

Emekli maaslar da kismen hazcedilebilir. Yargitay
kararlarina gore; emekli maasinin haczedilebilmesi
icin bor¢clunun emekli maasinin haczedilmesine
muvafakati gereklidir. Muvafakatin  bulunmamasi
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halinde  icra  mudurluga  tarafindan  haciz
talebi  reddedilmektedir. Yine icra takibinin
kesinlesmesinden  once  alinan  muvafakatlar
gegersizdir. Takibin kesinlesmesinden sonra verilen
muvafakat halinde emekli maasinin dortte bir ‘den
daha fazlasinin haczedilmesi mumkandur.  Nafaka
borclarinda ise; aylik isleyen nafaka icin emekli
maasinin dorttte birinin, birikmis nafaka icin ise
tamaminin haczi mumkandur.

Asadida belirttigimiz mal ve haklarin da bir kismi
haczedilemezler;

* Intifa haklari ve hasilati
* llama bagl olmayan nafakalar

OZEL YASALARDA DUZENLENEN
HACZEDILEMEYEN MAL VE HAKLAR

icra Iflas Kanunu'nda dizenlenen haczedilemeyen
mal ve haklarin disinda da bazi 6zel yasalarla da
mal ve haklarin haczedilemeyecegi dizenlenmistir.
Bunlardan bazilarindan kisaca bahsedebiliriz.

3213 sayili Maden Kanunu’na gére ;

Kanunu’nun 40.maddesi ile; Madenin isletiimesine
gerekli kuyular, ocaklar ve galeriler ile makineler,
binalar, yer altinda ve yer Gstunde kullanilan her tarlu
nakil vasitalari madenin ¢ikarilmasi, temizlenmesi,
izabesi gibi cevherin kiymetlendiriimesine yarayan
alet ve tesisler ve bir senelik isletme malzemesinin
Gzerine haciz konulamaz. Fakat maden isletme
ruhsati bu kapsamda olmayip haczedilebilmektedir.

5199 sayili Hayvanlari Koruma Kanunu’na gore ;
Kanunun S.maddesi ile ; Ticari amag gudidlmeden
ev ve bahcesi icerisinde bakilan ev ve sis hayvanlari
sahiplerinin borcundan dolayi haczedilemezler.

6112 sayili Radyo ve Televizyonlarin Kurulus ve
Yayin Hizmetleri Hakkinda Kanun’a gore ;
Kanunun 34.maddesi ile Ust kurulun mallari devlet
mali htkminde olup, haczedilemezler.

HACZEDILEMEYEN MAL VE HAKLAR
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for the livelihood of herself and her family.

* Pensions and some salaries, compensation and
bonuses attributed to those who are disabled
from the army and law enforcement services.

» Salaries tied by a charity fund or association in
cases of illness or death

* Money given or required to be given in the form
of lump sum or income to the person who is
damaged as compensation or to his / her family.

» Student Scholarships

PROPERTY AND RIGHTS, PART OF
WHICH CANNOT BE SEIZED

Salary and Wages

A portion of the borrower's salary and wages cannot
be foreclosed. The amount to be confiscated can not
be less than a quarter. Although the enforcement
and Bankruptcy Act says that the amount required
by the Executive Directorate for the living of the
debtor and his family can be foreclosed after being
issued, in practice, a quarter of salaries and wages
are foreclosed.

By the Executive Directorate, the employer is
notified by writing that a quarter of the borrower's
salary and wage has been foreclosed and what the
borrower's salary amount is. It is credited to the
executive director by deducting the borrower's
salary by the employer. If it is not deposited by the
employer, the amount of wages confiscated by the
Executive Directorate is taken from the employer
according to IIK. If there is more than one lien on the
salary, they must be placed in the queue.

Again, all bonuses and overtime fees paid to
the borrower, as well as severance pay, notice
compensation, and pension benefits, are all items
that can be confiscated.

Retirement Pension

NON-FORECLOSED GOODS AND RIGHTS

Pensions can also be partially repaid. According to
the decisions of the Supreme Court, in order for the
pension to be foreclosed, the debtor's consent to
the foreclosure of the pension is required. If there is
no consent, the request for foreclosure is rejected by
the Executive Directorate. Again, consent obtained
before the completion of enforcement proceedings
is invalid. It is possible that more than a quarter
of the pension will be confiscated if the consent
given after the follow-up is completed. In alimony
debts ; it is possible to confiscate one-fourth of the
pension for monthly functioning alimony and all for
accumulated alimony.

Some of the goods and rights mentioned below
cannot be confiscated ;

* Inusufruct rights and revenue
* Naf non-binding alimony

NON-FORECLOSED GOODS AND
RIGHTS REGULATED BY SPECIAL
LAWS

In addition to non-foreclosed goods and rights
regulated by the executive bankruptcy law, it is regulated
that goods and rights cannot be foreclosed by some
special laws. We can briefly talk about some of them.

According to the Turkish Mining Law No. 3213;
40.material required to operate the mine, Wells,
galleries, quarries and machines, buildings, all kinds
of transport vehicles used above ground and under
ground mines removing, cleaning, and facilities for
smelting the ore and operating tools for a year's
worth of supplies to be valued shall be a lien on. But
the mine operating license is not in this context, but
can be confiscated.

According to the Turkish Animal Protection
Law No. 5199

5 of the act.a house that is looked after in a house
and garden without commercial purpose and
ornamental animals cannot be confiscated because




7179 sayili Askeralma Kanunu’na goére ;

Kanunun 47, maddesine  gore;  askerlik
yukamlaluguna yerine getirenlere, er ve erbaslara,
yedek subay ve astsubaylar igin 6lum ve sakatlanma
sebebiyle; odenlerin dul ve yetimlerine &denen
tazminatlar damga vergisi disinda herhangi bir vergi
kesintisi yapilmaz ve haczedilemez.

4632 sayili Bireysel Emeklilik Tasarruf ve
Yatirim Sistemi Kanunu’na gére;

Kanunun 17.maddesine ile; Bireysel emeklilik
hesabindaki fon paylarindan katiimcinin sistemde
bulundugu ay sayisi ile asgari UGcret tutarinin
carpimina karsilik gelen birikim tutar ve bireysel
emeklilik sisteminden emekli olanlara yapilan yillir
gelir sigortasi ¢demelerinin aylik 6demeye isabet
eden miktarinin nafaka borclari harici olmak tzere
asgari Ucret tutarina kadar olan kismi haczedilemez.

Yukarida kisaca bahsedildigi Uzere lIcra ve Iflas
Kanunundave pek cok 6zelyasada da haczedilemez
mal ve haklara iliskin haktamler bulunmaktadir.

Sonu¢ olarak; kanun koyucu temel hak ve
ozqurluklerin korunmasive insane yasam kosullarinin
devam ettirilmesi nedenleriyle pek ¢ok yasada
haczedilmezlik dizenlemelerine yer verilmistir.
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of the debt of their owners.

According to the Law No. 6112 on Radio and
Television Establishment and Broadcasting
Services;

34 of the act.in accordance with the article, the
property of the Supreme Council is in the financial
power of the state and cannot be confiscated.

According to the Military Service Act No. 7179 ;
47 of the act.according to the article, those who
have military service obligations, recruits, Reserve
Officers and NCOs due to injury and death; widows
and orphans of Oden claims will not be paid to any
tax except stamp duty and the deduction cannot be
confiscated.

According to the private pension savings and
investment System Law No. 4632;

17 of the act.according to the article, the amount of
savings corresponding to the multiplication of the
minimum wage amount with the number of months
in which the participant is in the system and the
amount of annual income insurance payments made
to retirees from the individual pension system up
to the minimum wage amount, excluding alimony
debts, cannot be confiscated.

As briefly mentioned above, there are provisions
in the law on enforcement and Bankruptcy and in
many special laws related to non-foreclosed goods
and rights.

As a result, the legislator has included
impoverishment regulations in many laws due to the
protection of fundamental rights and freedoms and
the maintenance of human living conditions.

NON-FORECLOSED GOODS AND RIGHTS




Calisma stresi kavrami Is Hukukunda uzun yillardir
tartismalara neden olan, giincel ve kendini yenileyen
bir konudur. 4857 sayili Is Kanunu madde 66'da
isginin ¢alisma stresinden sayilan haller siralanmustir.
Bu sayilan haller sinirli haller dedildir, yasa koyucu bu
maddede sayilan hallerin is¢inin ¢alisma stresinden
sayilacagini belirtmistir. Calisma slresinden sayilan
hallerin tespiti, ayni zamanda isginin fazla mesai
hesaplamasina da etki edecektir.

Maddede belirtilen ilk nokta madenlerde,
tasocaklarinda yahut her ne sekilde olursa olsun
yeraltinda veya su altinda calisilacak islerde iscilerin
kuyulara, dehlizlere veya asil calisma verlerine
inmeleriveya girmelerive bu yerlerden cikmalariicin
gereken surelerin ¢alisma stresinden sayilacagidir.
Zira vyeralti maden iskolunda iscilerin madene
inmeleriicin birtakim gtvenlik ve kontrol sirecinden
gecmeleri is saghdi ve glvenligi agisindan hayati bir
kuraldir. Teknik donanim ve kontrolden gecmemis
bir iscinin yeraltina inmesi tehlikelidir. Ayrica
yeraltinda faaliyet gosteren bir isverene bagl olarak
calisanisciler, isin dogasindan kaynakli belli bir streyi
yolda gecirmektedir. Yasa koyucu dogal olarak bu
strelerin de ¢alisma stresinden sayilmasi gerektidini
belirtmistir.

Iscilerin isveren tarafindan isyerlerinden baska
bir vyerde calistinlmak UGzere gonderilmeleri
halinde yolda gegen sireler de ¢alisma stresinden
sayilacaktir. Bazi iskollarinda gercekten de isi
yapabilmek i¢in onemli bir zaman dilimi yolda
gecebilmektedir. Tanitim ve satis alaninda ¢alisma
yapan personellerin yolda gecen sureleri maddede
belirtilen hallerin somut en iyi 6rnekleridir.

TR

ISCININ CALISMA SURESINDEN

SAYILAN HALLER

AV. AZIZ AYTAC
aaytac@egemenoglu.av.tr

Isin niteligi geredi bazen is¢ginin belirlenen mesai
saatleri arasinda fiilen strekli bir calismasi olmasa da
isi yapmak icin hazir olarak beklemesi gerekebilir.
Yasada bu nedenleiscininisinde ve heranis gormeye
hazir bir halde bulunmakla beraber ¢alistirilmaksizin
ve cikacak isi bekleyerek bos gegirdidi strelerin
calisma  sUrelerinden  sayilacagi  belirtilmistir.
Isyerinde 6zel sofér olarak calisan bir personelin
devamli araba kullanmasi mumkin olmadigindan,
araba kullanmaya hazir bir sekilde bekledigi zaman
dilimi calisma stresinden sayilacaktir.

Isverenin isciyle yaptidi is sozlesmesinde ve buna
bagli yapilan gérev taniminda her ne kadar isginin is
goérme borcu gergeve olarak ¢izilebilirse de, taraflarin
konsensusu ile isginin bazen kendi gorev alaninda
olmasa dahi birtakim isleri yaratmesi mumkan
olabilmektedir. Isverenin talebi ile isci, kendi isi
olmayan bir isi yaparsa bu isi gormede gecgen sireler
de calisma suresinden sayilacaktir. Kanun metninde
iscininisveren tarafindan baska bir yere génderilmesi
veya isveren evinde veya birosunda yahut isverenle
ilgili herhangi bir yerde mesqgul edilmesi suretiyle
asil isini yapmaksizin gegirdigi surelerin agik¢a
calisma suresinden sayilacagi belirtilmistir. Burada
onemli olan isverenin talebi ile isginin bu isi gormus
olmasidir. Iscinin  normal  zamanda isyerinde
ornedin - muhasebeci olarak ¢alisabilir, isveren
kisisel faturalarini 6demesi talebiyle isgiye talimat
verir ve is¢i bu isi gorlrse isginin isi gormesinde
gecen sUrelerin calisma sUresine dahil edilmesi
gerekmektedir.

Yasa koyucu kadin ¢alisanlaricin kanun metnine ozel
bir hukim koyma geredi gormustir. Anne sttinin
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SITUATIONS COUNTING
AS WORKING TIME OF
AN EMPLOYEE

TThe concept of “working hour” is an up-to-date
and self-renewing issue in Labor Law that has caused
debates for many vears. In article 66 of the Labor Law
numbered 4857 the situations that count as the working
time of the worker are listed. These situations are not
limited, the legislator has stated that these situations
listed in this article count as the working time of the
worker. Determining the situations which count as the
working time, also affects the calculation of overtime.

The first point stated in the article is that, in mines,
quarries or in any way underground or underwater
work, the time required for workers to descend or
enter and exit wells, corridors or main workplaces
countsasworkingtime. Becauseitisavital ruleinterms
of occupational health and safety that the workers
working in the underground mining profession
go through some security and control processes
in order to descend the mine. It is dangerous for a
worker who is not technically equipped and does not
go through the above mentioned control process to
go underground. In addition, workers working under
an employer, whose working place is in underground,
spend a certain amount of time onthe road due tothe
nature of the work. The legislator naturally states that
these periods should also count as the working period.

In case the workers are sent by the employer to work in
another place from theirworkplace, the time spent onthe
road will also count as working time. Considerable time is
spent on the road to do the job in some business lines.
The time spent on the road of the employee working in
the field of promotion and sales are the best concrete
examples of the situations specified in the article.

Duetothe nature of the job, sometimes the employee
may need to be ready to work even if he does not
actually work continuously during the determined
working hours. For this reason, it is stated by the law
that the time the worker is at work and ready to work
at any time, but is idle without working and waiting
for the next task counts as working hours. Since it is
not possible for an employee working as a private
driver in the workplace to drive a car continuously,
the period of time that he waits ready to drive counts
as the working time.

Although the employee's obligation to work can
be determined as a framework in the employment
contract made by the employer and the employee
and the job description made accordingly, with the
consensus of the parties, it may be possible for the
worker to do some work even if it is not in his field
of duty. At the request of the employer, if the worker
does a job that is not his own job, the time spent
while doing this job will also count as the working
time. The law states that the time spent by the
employee without doing his main job by being sent
to another place by the employer or by being kept
busy in the employer's home or office or any place
related to the employer shall count as the working
period. The important thing here is that the worker
does this job at the request of the employer. For
example, if the employer instructs the employee,
who works as an accountant at the workplace, to pay
his personal bills, and if the worker does this job, the
time spent while the worker is doing the job should
be included in the working time.




cocuk saghdi acisindan ne kadar 6nemli oldugu
bilimsel ¢calismalar ile ispatlandidi i¢in, ¢cocugu olan
kadinisgilere 6zgu bir dizenleme getirilmistir. Cocuk
emziren kadin iscilerin cocuklarina stt vermeleriicin
belirtilecek sureler ¢alisma stresinden sayilmalidir.
4857 Sayili Is Kanunu madde 66'da belirtilen bun
kurali yine Is Kanunumuzun 74 maddesi ile beraber
dustnmek gerekmektedir. Madde 74'te ‘Kadin
iscilere bir yasindan kicuk cocuklarini emzirmeleri
icin giinde toplam bir buguk saat st izni verilir. Bu
strenin hangi saatler arasinda ve kaga bolinerek
kullanilacagini is¢i kendisi belirler. Bu sdre gunlik
calisma suresinden sayilir.” Ifadesi ile sit izninin de
calisma strelerinden sayilmasi gerektigi belirtilmistir.

Demiryollari, karayollari ve koprilerin yapilmasi,
korunmasi ya da onarim ve tadili gibi, isgilerin
yerlesim verlerinden uzak bir mesafede bulunan
isyerlerine  hep birlikte getirilip goturtlmeleri
gereken her turld islerde bunlarin toplu ve dizenli
bir sekilde goturulip getirilmeleri  esnasinda
gegen surelerin ¢alisma surelerinden sayilacagi
yasa koyucunun madde metninde belirttigi son
orneklemedir.  Yargitay — 22.Hukuk  Dairesi’nin
2015/18417 E, 2015/32323 K. Sayili 26.11.2015 tarihli
kararinda yuksek mahkeme ‘Somut olayda, davacinin
sofor olarak ¢alistigi isyerinin hizli tren yolu yapimi
insaat sahasi oldugu anlasildigindan mahkemece,
4857 sayili Kanun'un 66. maddesine gore, davacinin
ise gidis gelislerinde serviste gecirdidi bir saatlik
strenin de calisma suresinden sayilarak fazla mesai
Ucret alacadr hesaplanmali ve simdiki gibi takdiri
indirim de uygulanarak hiktm altina alinmalidir’
ifadelerine yer vermistir. Burada 6nemle belirtmek
gerekir ki maddede iscilerin ¢alisma alanina ‘toplu
ve duzenli bir sekilde géturalip getirilmeleri” kistasi
duzenlenmistir,

Kanun koyucu madde metninin sonuna ‘isin
niteliginden dogmayip da isveren tarafindan sirf
sosyal yardim amaciyla isyerine goturilip getirilme
esnasinda araglarda gegen sure ¢alisma stresinden
sayilmaz.” kuralini ekleyerek, iscilere sosyal yardim
amacli servis imkani sagdlayan isverenin iscilerin
serviste gecen surelerinden kaynakli fazla mesai
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alacagindan sorumlu olmamasini saglamistir. Isci
ikameti ile isyeri arasinda gidip gelirken isveren
sosyal yardim olarak isciye servis tahsis edebilir.
Servis aracinda gegen bu sureler ¢alisma stresinden
sayllmayacaktir.

Sonug olarak yasa koyucu 4857 sayili is Kanunu’nda
belirttigi  ornekleri  simirli sayida  tutmamistir.
Calisma surelerinden sayilacak hallerin daha fazla
orneklendirilmesi  mumkandar.  Ornegdin,  acil
tip teknisyeninin hastanede hazirda bekleyerek
gegcirdigi sure, itfaiyecinin yangin halinde mudahale
etmeye hazir halde bekledigi sure, restoranda
calisan bir sefin isini isverenin evinde isverenin
istedi ile yaparken gecirdigi zaman ornek olarak
verilebilir. Ozellikle icinde bulundugumuz pandemi
kosullarinda evden ¢alisma gerceklestiren isgilerin
hangi durumlarda c¢alismis  hangi  durumlarda
calismamis sayilacagris hukukunda yeni tartismalara
neden olmaktadir. Ancak yasa koyucunun madde
metninde siklikla tekrarladidi isginin ediminin, ‘isin
niteliginden kaynakli” olmasi kistasi, is¢inin ¢alisma
stireleri hesabinda 6nem arz etmektedir.

ISCININ CALISMA SURESINDEN SAYILAN HALLER
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The legislature saw necessary to put a special provision
in the text of the law for female employees. Since the
importance of breast milk for baby health was proven
by scientific studies, a special regulation has been
made for women workers with babies. The periods
determined for female workers' breastfeeding should
count within the working period. It is necessary to
consider this rule stated in Article 66 of Labor Law No.
4857 together with Article 74 of Labor Law. Article 74
says breast-feeding leave should also count among
working periods by saying this: "Female workers are
given a total of one and a half hours of breastfeeding
leave per day to breastfeed their babies under the
age of one. Also it says the worker determines by
herself, between which hours and how many times
this period will be used and this period counts as in
the daily working time.”

In all kinds of works such as the construction,
protection or repair and modification of railways,
highways and bridges, where workers have to be
brought together to and from workplaces located
far from their settlements, and the time that passes
during their collective and orderly transportation
will count as working hours and this rule is the last
sampling which is specified by legislator in the text.
In the decision of the 22" Civil Chamber of the
Supreme Court of Appeals with the docket number
2015/18417 and the decision number 2015/32323 and
dated 26.11.2015, Supreme Court has decided: “In the
present case, since itis understood that the workplace
where the plaintiff works as a driver is a building
site allocated for high-speed railway construction,
according to Article 66 of Law No. 4857, the one-
hour time spent in the shuttle during commuting to
work should count as the working time and according
to this, overtime wages should be calculated and
discretionary reduction should be applied as now.” It
should be emphasized here that there is a criterion in
the article that the workers should be brought to the
workplace collectively and regularly.

At the end of the text of the article, legislator added a
rule and the rule says: "The time spent in the shuttles
while being brought to and from the workplace by
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the employer solely for social aid purposes, not due
to the nature of the work, does not count as working
time." By adding this rule, legislator ensured that
the employer providing shuttle to provide social
assistance to workers is not responsible for wage of
overtime due to the time spent in the shuttle. The
employer may provide a shuttle to the worker as
social assistance to get worker travel between the
place of his residence and his workplace. These times
spent in the shuttle do not count as working time.

As a result, the legislator did not keep the examples
specified in the Labor Law numbered 4857 in limited
numbers. It is possible to exemplify the situations
which count as working periods even more. For
example, the time spent by the emergency medical
technician standing ready in the hospital, the time
the firefighter standing ready to intervene in case of
a fire, the time spent by the chef, who works at the
restaurant, while doing his job at the employer's home
by employer's request, can be cited as examples.
Especially in the pandemic conditions we are in, the
issue of in which situations the workers working from
home are deemed as they are working or not working,
causes new discussions in labor law. However, the
criterion frequently repeated by the legislator in the
article and stating that the worker's action must stem
from the nature of the work isimportant in calculating
the worker's working hours.




Is iliskisinin taraflari olan isci ve isverenin kurduklari
is sozlesmesi kapsaminda yerine getirmeleri
gereken edimleri s6z konusudur. Isci kurulan
is sozlesmesi ile is gormeyi, isveren ise bunun
karsiliginda Gcret 6deme borcunu Ustlenmektedir.
Bu noktada, taraflardan isginin is gérme borcunu
yerine getirmekten kacinma hakki var midir, bu hak
hangi sartlarda kullanilabilir, sonuglari nelerdir gibi
sorularin cevaplarini is saghidi ve givenligi hukuku
zemininde cevaplayacadiz:

Calismaktan kacinma hakkinin hukuki temelinin,
sozlesmenin taraflarindan birinin borcunu yerine
getirmemesi halinde diger tarafin da kendi edimini
yerine getirmekten kaginmasina yonelik Borglar
Yasaninin 6demezlik defi dizenlemesine dayandidi
kabul edilmektedir. Isverenin is iliskisindeki
borglarindan biri olan is¢iyi koruma ve gdzetme
borcunu verine getirmemesi durumunda is¢inin
de calismaktan kacinma hakkini bu anlamda
kullanabilecedi degerlendirilmektedir.

Calisanlarin gtvenli ve sadlikli bir ortamda calisma
hakki aslen Anayasal bakimdan da glvence altina
alinmistir. Soyle ki; Anayasanin 17. Maddesi geredince
“Herkes, yasama, maddi ve manevi varlidini koruma
ve gelistirme hakkina sahiptir” Bu yonde ayrintili
duzenlemeler ise 6331 Sayili Is Saghdi ve Guvenlidi
Kanununda vyapilmis olup, ilgili kanunun 13"
Maddesinde de Iscinin Calismaktan Kacinma Hakki
duzenlenmistir.

Yasal duzenlemeye goére c¢alisanin  calismaktan
kacinma hakkini kullanabilmesi, oncelikle is saghgi
ve guvenligine yonelik ciddi ve yakin bir tehlikenin
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mevcut olmasi sartina baglanmistir. Ancak isyerinde
veya isin yuritimuande ciddi ve yakin bir tehlikenin
dogmus olmasi halinde, iscinin ¢alismaktan kaginma
hakkini derhal kullanmasi mumkun kilinmamistir.
Buna gore ciddi ve yakin tehlike ile karsilasan isgi
oncelikle Is Saghgr ve Glvenligi Kurulu bulunan
isyerlerinde Kurula, bulunmayan isyerlerinde ise
isverene basvurarak, igerisinde bulundugu durumun
tespit edilmesini ve gerekli tedbirlerin alinmasina
karar verilmesini talep edebilecektir. Isciden gelen
bu yonlu talebe kars, Kurula, acilen toplanmasi,
Kurul bulunmayan isyerlerinde ise isverene derhal
karar vererek durumu tutanak ile tespit etmesi
yukamlalugu yasa ile getirilmistir. Buna gore, Kurul
veya isveren is¢inin basvurusunu derhal gindeme
almali, isyerinde gerekli inceleme ve denetimleri
gerceklestirerek galisanin basvurusuna iliskin yapilan
degerlendirme neticesinde verilen karari ¢alisana
ve calisan temsilcisine vyazili olarak bildirmelidir.
Kurul veya isverence verilen karar iscinin talebi
dodrultusunda ise; is¢inin isyerindeki ciddi ve yakin
tehlike giderilene kadar calismaktan kaginabilecedi
yasada acikca hukim altina alinmistir. Bu noktada
iscinin calismaktan kacinma hakkini ne kadar stre ile
kullanabilecegine iliskin bir dizenleme yapilmamis
ise de; yasa hukminun duzenlenme amacindan bu
hakkin ciddive yakin tehlikenin ortadan kaldirilincaya
kadar kullanilabilecegi yorumlanmaktadir.

Calismaktan kacinma hakkinin kullanimina iliskin
ozel bir durum ise; is sadligi ve givenligine yonelik
ciddi ve vyakin tehlikenin 6nlenemez oldugu
durumlar agisindan  duzenlenmistir.  Buna gore
isyerinde veya isin yurutumuinde karsilasilan ciddi
ve yakin tehlike 6nlenemez nitelikte ise is¢i yukarida
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THE RIGHT OF THE EMPLOYEE TO
ABSTAIN FROM WORK UNDER THE
LAW OF OCCUPATIONAL HEALTH

AND SAFETY

There are actions that the employee and emplover,
who are parties to the employment relationship,
must fulfill within the scope of the employment
contract they have established. The employee
undertakes to work with the employment contract,
and the employer undertakes to pay wages in return.
At this point, we will answer the questions on the
basis of occupational health and safety law such as
have the workers right to refrain from fulfilling their
obligation to work, under which conditions this right
can be used, and what are the consequences:

Itisacceptedthatthelegalbasis of the right to abstain
from work is based on the anticipatory breach of
the Law of Obligations, which is aimed at avoiding
fulfillment of its own action by the other party if
one of the parties to the contract fails to fulfill its
obligations. It is considered that if the employer does
not fulfill her/his obligation to protect and supervise
the employee from her/his debts in the employment
relationship, the employee may also exercise her/his
right to refrain from working in this sense.

Employees' right to work in a safe and healthy

environment is essentially guaranteed
Constitutionally.  In accordance with Article 17 of
the Constitution “Everyone has the right to life and
the right to protect and develop her/his material
and spiritual entity” Detailed arrangements in this
direction have been made in the Occupational Health
and Safety Law No. 6331, and the Employee’s Right to

Abstain from Work is requlated in Article 13" of this law.

According to the legal regulation, the employee's
righttoabstainfromworkingis primarily conditioned

on the existence of a serious and imminent danger
to occupational health and safety. However, in the
event that a serious and imminent danger arises in
the workplace or in the execution of the work, it is
not possible for the employee to use her/his right to
abstain from working immediately. Accordingly, the
employee who faces serious and imminent danger
may first apply to the Committee in workplaces with
an Occupational Health and Safety Committee and
to the employer in workplaces that do not have it,
and request the determination of the situation and
take the necessary measures. Against this demand
from the employee, the obligation of the Committee
to convene urgently, and for workplaces where the
Committee is not available, the obligation of the
employer to immediately decide and determine the
situation with a report has been introduced with the
law. Accordingly, the Committee or the employer
should immediately take the employee's application
to the agenda, carry out the necessary examinations
and inspections in the workplace and notify the
employee and the employee representative
in writing of the decision made as a result of
the assessment made on the application of the
employee. If the decision made by the Committee
or the employer is at the request of the employee;
It is clearly stipulated in the law that the employee
can abstain from working until the serious and
imminent danger in the workplace is eliminated. At
this point, although there is no requlation regarding
how long the employee can exercise his/her right to
abstain from working; for the purpose of requlating the
provision of law, it is interpreted that this right can be
used until the serious and imminent danger is eliminated.




sO6zUnU  ettigimiz Kurula/isverene basvurma sarti
olmaksizin isyerini ve tehlikeli bolgeyi terk ederek
calismaktan kacinma hakkini kullanabilecektir. Gerek
yasal duzenleme, gerekse Kanun maddesinin “Ayrica
Avrupa Birliginin 89/391 EEC sayili Direktifine paralel
olarak ciddi ve yakin bir tehlikenin (¢alisanin bilgi
ve tecribesi dahilinde) 6nlenemez oldugu kanaati
olustugunda birinci fikradaki kurala badlh kalmaksizin
tehlikeli bélgeyi terk edebilecedine yer verilmistir”
seklinde ifade edilen gerekgesi dikkate alindiginda
tehlikenin onlenemezligine iliskin tespitin ¢alisana
birakilmis oldudu agiktir.

Is¢i tarafindan talep edilmesine ragmen var olan
tehlikeye iliskin gerekli 6nlemin alinmamasi ve
tehlikenin giderilmemesi halinde, iscinin is akdini
tabi oldugu kanunun hukumlerine gore hakl
nedenle sona erdirebilecedi 6331 sayili yasanin 13/4.
Maddesinde acikca hiukim altina alinmistir. 4857
sayill yasanin 24/1I-f bendinde “calisma sartlarinin
uygulanmamasi” hali is¢i agisindan hakli  fesih
nedeni olarak dizenlenmistir. Buna gore isyerinde
gerekli is saghgi ve guvenligi 6nlemlerinin alinmasi
ve is¢inin glven ortaminda ¢alismasinin teminine
iliskin ¢alisma sartlarinin saglanmamasi halinde,
isgi is akdini 6331 sayili Is Saghgi ve Guvenligi
Kanununun 13/4 maddesi gondermesi ile 4857 sayili
Is Kanunu 24/II-f bedenine gére hakli nedenle
feshedilebilecektir. Istanbul Bolge Adliye Mahkemesi
de 2017 yilinda verdidi “Bilirkisi heyeti raporundan
anlasildigr  Gzere davacinin, 6331 sayili yasanin
13/4. Maddesi delaletiyle, isveren yasal is sartlarini
uygulamamasi nedeniyle 4857 sayili yasanin 24/
II-f son maddesi geregince is akdini hakli olarak
feshettigi kanaatine varilmis, bu nedenle kidem
tazminatina hak kazanmustir.” ™ seklindeki karari ile,
isyerinde isci tarafindan talep edilmesine ragmen is
saghigi ve guvenligine dair tehlikeye karsi isverence
gerekli onlemin alinmamasi halini is¢i agisindan hakli
fesih nedeni olarak kabul etmistir.

Altini ¢cizmek gerekir ki; iscinin isyerinde calismaktan
kacinma hakki tehlikenin ortadan kaldirilmasina
iliskin tedbirlerin alinmasina kadar mevcuttur. Gerekli
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tedbirlerin alinarak tehlikenin giderilmesine veya
isyerinde ciddi ve yakin bir tehlike bulunmamasina
ragmen is¢inin ¢alismaktan kaginmasi durumunda,
isginin eylemine dayanak hukuka uygunluk sebebi
bulunmadigindan  ¢alisan  aleyhine  sonuclarla
karsilasabilecek,  calisanin  isten  kacinmasini
gerektirir bir durum yokken ise gelmemesi isverene
hakli/gecerli fesih yetkisi taniyabilecektir.

Isginin calismaktan kaginma hakkinikullanamayacad
“isin durdurulmasi” haline iliskin duzenleme ise
vasada acikca yer bulmustur. Soyle ki; 6331 sayili
yasanin 25. Maddesine gore “isyerindeki bina ve
eklentilerde, ¢alisma yéntem ve sekillerinde veya
is ekipmanlarinda ¢alisanlar icin hayati tehlike
olusturan bir husus tespit edildiginde; bu tehlike
giderilinceye kadar, hayati tehlikenin niteligi ve
bu tehlikeden dodabilecek riskin etkileyebilecedi
alan ile ¢alisanlar dikkate alinarak, isyerinin bir
bolimunde  veya tamaminda is durdurulur”
Bu kapsamda idari makamlarca uygulanan isin
durdurulmasi  yaptinminin - s6z  konusu  oldugu
isyerinde ve durdurulan iste calisan isci acisindan
calismaktan kacinma hakkina iliskin hukamlerin
uygulanmayacadi yasada net olarak belirtilmistir.”
Dolayisiyla isyerinde isin durdurulmasi s6z konusu
ise, iscinin calismaktan kacinma hakkini kullanmasi
s6z konusu olamayacaktir.

Iscinin isyeri veya calisma kosullarinda var olan
ciddi ve vakin tehlike nedeni ile c¢alismaktan
kacinma hakkini kullanmasi durumunda haklarinin
kisitlanamayacadi 6331 sayili Yasanin 13/3 bendinde
acikg¢a duzenlenmistir.  Buna gore ¢alismaktan
kacinan isciye bu strecte calissa idi 6denmesi
gereken Ucreti ve diger haklarinin  6denmesi
gerekmektedir. Yine yukarida dedindigimiz UGzere
isin durdurulmasi nedeniile isci calismaktan kacinma
hakkini kullanamayacak veya is akdini hakli nedenle
feshedemeyecek ise de; ilgili yonetmelik hikumleri
geredi, isin durdurulmasi nedeni ile issiz kalan
calisanlara isverence Ucretlerinin 6denmesi veya
Ucretinde azalma olmaksizin niteliklerine uygun farkli
biriste gorevlendirme yukumlaligu getirilmistir,
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A special case regarding the use of the right to
abstain from work has been regulated in terms of
situations where a serious and imminent danger
to occupational health and safety is inevitable.
Accordingly, if the serious and imminent danger
encountered in the workplace or in the execution
of the work is inevitable, the employee will be able
to use the right to abstain from working by leaving
the workplace and the dangerous area without the
condition of applying to the above-mentioned
Committee/ employer. Considering both the legal
regulation and the justification of the article of
the Law expressed as 'In addition, in parallel with
the European Union's 89/391 EEC Directive, it is
stated that when a serious and imminent danger
(within the knowledge and experience of the
employee) becomes unavoidable, he / she may
leave the dangerous area without being bound by
the rule in the first paragraph.’, it is obvious that the
determination of the inevitability of the danger is
left to the employee.

Itis clearly stated in paragraph 4 of Article 13 of Law
No. 6331 that if the necessary precautions are not
taken regarding the existing danger and the danger
is not eliminated despite the request of the worker,
the employee may terminate his/her employment
contract for justified reasons according to the
provisions of the law to which she/he is subject. In
the 24 / II-f clause of the Law numbered 4857, the
situation of "'not applying the working conditions"
is requlated as a justified termination reason for
the employee. Accordingly, in the event that
the necessary occupational health and safety
measures are taken at the workplace and the
working conditions are not met to ensure that the
worker works in a safe environment, the employee
can be terminated the employment contract for
justified reason in accordance with Article 24 / II-f
of Labor Law No. 4857 with reference of article 13/4
of Occupational Health and Safety Law No. 6331.
With its decision in the form of "As it is understood
from the report of the panel of experts, it was
concluded that the plaintiff has rightly terminated

the employment contract in accordance with the
last article 24/iI-f of the law numbered 4857 due
to the employer not applying the legal terms of
employment, and in accordance with the article
13/4 of the law numbered 6331, and therefore, s/he
was entitled to severance pay*" in 2017, the Istanbul
Regional Court of Justice accepted the failure of
the employer to take the necessary measures
against the danger of occupational health and safety
despite the demand of the worker at the workplace
as the rightful termination reason for the employee.

It should be underlined that; the employee's right
to abstain from working in the workplace exists
until measures are taken to eliminate the danger.
If the danger is eliminated by taking the necessary
precautions or if the employee abstains from
working despite the absence of a serious and
imminent danger in the workplace, the employee
may face consequences against the employee, as
there is no reason for compliance with the law, and
his/her failure to come to work without a situation
requiring the employee to abstain from work may
give the employer justified / valid termination
authority.

The regulation on "cease of work" in which the
employee cannot exercise her/his right to abstain
from working has clearly been included in the law.
According to Article 25 of Law No. 6331 “In case of
any situation found dangerous to employee’s life
in the premises, working methods or equipment,
operations shall be stopped in the premises or any
part of it, taking into account the nature of the
hazard and the part of the premises and the workers
to be affected by the hazard, until such hazard is
eliminated.” In this context, it is clearly stated in the
law that the provisions regarding the right to abstain
from working in the workplace and in the workplace
where the suspension of work sanction applied by
the administrative authorities is in question is not
applicable.® Therefore, if the work is ceased in the
workplace, it will not be possible for the employee to
exercise her/his right to abstain from working.
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Doktrinde var olan gortse gore de; ¢alisanin
calismaktan kaginma hakkini kullandigr durumda,
isveren Ucret ve calisma sartlarinda aleyhe bir
degisiklik olmamak kaydi ile ¢alismaktan kaginan
isciye is saghdi ve guvenligi agisindan tehlikeli
olmayan benzer bir iste calismasini dnerebilir. Isginin
ise bu oneriyi kabul etmemesi sadakat borcuna
aykirilik olusturacaktir. ?!

13 MADDE 13 - (1) Ciddi ve yakin tehlike ile karsi karsiya kalan calisanlar kurula, kurulun
bulunmadigiisyerlerinde ise isverene basvurarak durumun tespit edilmesini ve gerekli tedbirlerin
alinmasina karar verilmesini talep edebilir. Kurul acilen toplanarak, isveren ise derhal kararini
verir ve durumu tutanakla tespit eder. Karar, ¢alisana ve calisan temsilcisine yazili olarak bildirilir.
(2) Kurul veya isverenin calisanin talebi yonunde karar vermesi halinde alisan, gerekli tedbirler
alinincaya kadar ¢alismaktan kaginabilir. Calisanlarin calismaktan kagindigi donemdeki tcreti ile
kanunlardan ve is sézlesmesinden dogan diger haklari saklidir. (3) Calisanlar ciddive yakin tehlikenin
o6nlenemez oldugu durumlarda birinci fikradaki usule uymak zorunda olmaksizin isyerini veya
tehlikeli bolgeyi terk ederek belirlenen guvenli yere gider. Calisanlarin bu hareketlerinden dolay
haklari kisitlanamaz. 11654 (4) Is sozlesmesiyle calisanlar, talep etmelerine ragmen gereklitedbirlerin
alinmadigi durumlarda, tabi olduklar kanun hikimlerine gére is sozlesmelerini feshedebilir.
Toplu sozlesme veya toplu is sézlesmesi ile calisan kamu personeli, bu maddeye gore calismadigi
dénemde fillen galismis sayilir. (5) Bu Kanunun 25 inci maddesine gore isyerinde isin durdurulmasi
halinde, bu madde hukumleri uygulanmaz

15istanbul BAM, 28. Hukuk Dairesi, 2017/150E , 2017/357K., 29.03.2017 tarihli karari

176331 sayil Is Sagligi ve Govenligi Kanunu, 13/5 md; Bu Kanunun 25 inci maddesine gére isyerinde
isin durdurulmasi halinde, bu madde hukumleri uygulanmaz

19 30 Mart 2013 tarihli, 28603 sayili RG'de yayinlanan isyerinde isin Durdurulmasina Dair Yonetmelik,
md 13; Isveren, isin durdurulmasi sebebiyle issiz kalan calisanlara Gcretlerini 6demekle veya
Ucretlerinde bir dusukluk olmamak Gzere meslek veya durumlarina gére baska bir is vermekle
yokomlidor,

21 Sarper Sizek, Iscilerin Is Saghi ve Guvenligi Konusunda Haklari ve Yakomlalokleri, Legal Is
Hukuku ve Sosyal Gavenlik Hukuku Dergisi, 2005

25 Isciye bordro imzalatiimadigi halde, fazla calisma tcreti tahakkuklarini da iceren her ay degisik
miktarlarda tcret 6demelerinin banka kanaliyla yapiimasi durumunda, ihtirazi kayit ileri strtlmemis
olmasi, édenenin tzerinde fazla calisma yapildiginin yazili delille ispatlanmasi gerektigi sonucunu
dogurmaktadir. Bu durumda bordro veya banka yolu ile 6denen aylarin hesaplama disinda tutulmasi
gerekir. (Yargitay 9. HD. E. 2014/22643, K. 2015/36649, T. 2312.2015)
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Itis explicitly requlated in Article 13/3 of Law No. 6331
that the employee’s rights cannot be restricted if he
/ she uses his/her right to abstain from working due
to serious and imminent danger in the workplace or
working conditions. Accordingly, the employee who
abstains from working should be paid the wages and
other rights that should be paid if s/he worked in
this process. Again, as mentioned above, even if the
employee cannot use his / her right to abstain from
working or terminate the employment contract
for justified reasons due to the cessation of work;
In accordance with the provisions of the relevant
regulation , an obligation to assign employers to a
different job suitable for their qualifications without
paying their wages or decreasing their wages has
been imposed on employees who are unemployed
due to the suspension of their work.

According to the opinion existing in the doctrine;
In the event that the employee exercises his / her
right to abstain from working, the employer may
recommend the employee who abstains from
working in a similar job that is not dangerous in
terms of occupational health and safety, provided
that there is no unfavorable change in wages and
working conditions. If the employee does not
accept this proposal, it will be contrary to the duty
of loyalty.?

14 ARTICLE 13- (1) Employees exposed to serious and imminent danger shall file an application to
the committee or the employer in the absence of such a committee requesting and identification
of the present hazard and measures for emergency intervention. The committee shall convene
without delay and the employer shall make a decision immediately and write this decision down
The decision shall be communicated to the employee and employees’ representative in writing,
(2) In the event that the committee or the employer takes a decision that is supportive of the
request made by the employee, the employee may abstain from work until necessary measures
are put into practice. The employee shall be entitled to payment during this period of abstention
from work and his/her rights arising under the employment contracts and other laws shall be
reserved. (3) In the event of serious, imminent and unavoidable danger; employees shall leave their
Workstation or dangerous area and proceed to a place safety without any necessity to comply
with the requirements in the first paragraph. Employees may not be placed at any disadvantage
because of their action. (4) Where the necessary measures are not taken despite the requests by
the employees, employees under labour contract might terminate their employment contract in
accordance with the provisions of the law applicable to them. As for the employees under collective
bargaining agreement, the abstention period as defined in this article shall be deemed as actual
work time. (5) In compliance with the article 25 of this law, the provisions of this article shall not

apply in the event of cease of work in the enterprise

16 Istanbul Regional Courts of Justice ,28th Law Office, Basis 2017/150, Decision 2017/357, dated
29.03.2017

18 Occupational Health and Safety Law No. 6331, art. 13/5; In case of cease of work in the workplace
pursuant to Article 25 of this Law, the provisions of this article are not applied.

20 Regulation on Cessation of Work at Workplace published in OG 28603 dated 30 March 2013,
art. 13; The employer is obliged to pay the wages of the employees who are unemployed due to
the cessation of the work or to give another job according to their profession or status without
any decrease in wages.

22 Sarper Stizek, Iscilerin Is Sagligi ve Guvenligi Konusunda Haklar ve Yokomlalokleri, Legal Labor
Law and Social Security Law Journal, 2005
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4857 sayih Is Kanunun “Fazla Calisma Ucreti”
bashidini tasiyan 41. Maddesine gore Ulkenin genel
yararlari yahut isin niteligi veya Gretimin artirilmasi
gibi nedenlerle fazla ¢alisma yapilabilir. Yine ayni
maddede fazla galismanin tanimi yapilarak haftalik
45 saati asan g¢alismalarin fazla mesai oldugu
belirtilmektedir.

Bilindigi qibi fazla mesai vyapan isgilere bu
calismalarinin karsiligi normal Gcretlerine oranla
daha yiksek Gcret 6denerek verilmelidir. 4857 sayili
Is Kanunun 41. Maddesindeki ifadesi ile “her bir saat
fazla calisma icin verilecek Gcret normal calisma
Ucretinin saat basina didsen miktarinin yizde elli
yukseltilmesi suretiyle ddenir”

Fazla mesai Gcretinin 6denmemesi veya yasada
belirtilene gore daha dusik oranda odenmesi
basli basina fazla mesai alacadi davasinin konusu
olabildigi gibi, personellerin bu sebebe dayanarak
hakli nedenle is akitlerini feshetme ve bu dogrultuda
kidem tazminati talep etme haklarini dogurmaktadir.

Yargilama esaslari gercevesinde; fazla mesai yaptigini
iddia eden isci iddiasini ispat etmekle yikumladur.
Buna karsilik, isveren isginin fazla mesai yapmadigini
veya fazla mesai yapti ise Gcretlerinin 6dendigini
ispat etmekle yukumliduar. Isginin ¢alisma saatleri,
isveren tarafindan puantaj vb. yazili delil ile ispat
edilemedigi takdirde isgiler tarafindan fazla mesai
iddiasi her turlt delil ile ispatlanabilmektedir ki bu
delillerin basinda tanik anlatimlari gelmektedir.

Fazla mesai alacaginin hesaplanmasindaki temel
sorun ise fazla mesai tahakkuku bulunan bordrolar
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karsisinda iscinin daha fazla surelerle fazla mesai
yaptigini iddia etmesi durumunda yasanmaktadir.
Ornedin; 15 saatlik fazla mesai tahakkuku iceren
bordroya ve ilgili fazla mesai alacaginin banka kanali
ile 6dendigine iliskin kayitlara karsin, is¢i o ayda 30
saat fazla mesai yaptigini iddia edebilir ve dinlenen
taniklar 30 saatlik fazla galisma olgusunu teyit eder
sekilde beyanda bulunarak davacinin iddiasini
dodrulayabilir. Boyle bir durumda bordrolara ve
banka kayitlarina karsin tanik anlatimlarina itibar
edilmesi mimkin madur?

Yargitay'in ge¢mis yillardaki emsal kararlarinda®;
bordrolarda imza olup olmadidi ayirt edilmeksizin,
bordrolarda gorulen fazla mesai ticretinin 6dendidini
gosterir banka kayitlari varsa ve iscinin bordrolara
karsi herhangi bir ihtirazi kaydi s6z konusu dedilse;
iscinin daha fazla mesai yaptigi iddiasinin ancak
ve ancak vyazili belge ile ispatlayabilecedi, bu
konuda tanik anlatimlarina itibar edilemeyecedi
kabul edilmistir. Bu dodrultuda bordrolar imzali
olsun olmasin, tahakkuk bulunan ve karsiligi banka
kanali ile odenen aylar icin fazla mesai alacagi
hesaplanmayacadi, ilgili donemlerin hesaplamada
dislanmasi esasi benimsenerek karar verilmistir.
Dider bir ifade ile bordrolar imzasiz olsa da bordroyu
destekler banka kayitlari karsisindatanik beyanlarinin
dikkate alinmayacagdi gorust benimsenmistir.

Ne var ki, Yargitay'in gincel kararlarinda ilave bir
degerlendirmeilebordrolarinimzaliolupolmamasina
gore ayrima qidildigi gorulmektedir. Buna gore
son donem Yargitay kararlari geredi; bordrolarda
fazla mesai tahakkuku olsa ve 6demesinin yapildigi
banka kayitlari ile ispatlansa dahi sayet bordrolar
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PROOF ISSUES OF UNSIGNED

PAYROLLS INCLUDING
OVERTIME ACCRUAL

According to the Article 41 of Labor Law numbered
4857 whose title is “Overtime wage”, overtime
work may be performed for purposes such as the
country’s interest, the nature of the operation or the
need to increase output. Again, in the same article it
is stated that works which exceed forty five hours a
week defined as overtime work.

As is known, employees who work overtime should
be paid higher wages than their normal wages in
return for their works. Under the Article 41 of Labor
Law numbered 4857 this is stated as “Wages for each
hour of overtime shall be remunerated at one and a
half times the normal hourly rate.”

Failing to pay overtime wages or paying it at a lower
rate than specified in the law could be the subject
of a lawsuit about overtime claim on its own, and
this act creates a situation where the employees
have right to terminate their employment contract
for just cause and demanding severance payment
accordingly.*

within the framework of the judgment principles,
the employee who claims that he/she did overtime
work, is obliged to prove his/her claim. On the other
hand, the employer is obliged to prove against this
claim of the employee that overtime work has not
been done or overtime wage has been paid to the
employee for the employee’s overtime work. In the
case where working hours of the employee can not
be proved by employer with written evidence such
as payrolls, the claim of overtime work can be proved
by emplooyee with all kinds of evidence. Witness
statements come first among these evidences.

The main problem in calculating the overtime
payment is experienced when the employee claims
to work for longer periods of overtime which is
against payrolls including overtime accrual. For
example, despite the payroll that includes 15 hours
of overtime accrual and records that the related
overtime wages were paid through the bank, the
employee can claim that he/she worked 30 hours
overtime in that month and witnesses can confirm
this claim with their statements. In this case, is it
possible to rely on witness statements despite
payrolls and bank records?

In the precedent decisions of the Court of Appeals
in previous years®; regardless of whether there is a
signature on the payrolls or not, if there are bank
records showing that the overtime wage is paid
and the employee does not specify any mental
reservation against the payrolls; it is accepted that
the claim of employee about working overtime
can only be proved with a written document, and
witness statements on this issue can not be relied on.
Accordingly, it is decided that overtime payment will
not be calculated for the months accrued and paid
through the bank, whether the payrolls are signed or
not, and the exclusion of the relevant periods from
the calculation has been adopted. In other words,
even though payrolls are not signed, it has been
adopted the opinion that witness statements will
not be taken into account against bank records that
support payroll.

However, with an additional evaluation in the
current decisions of the Court of Appeals, it is seen
that there is a distinction according to whether the
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imzasiz ise tanik beyanlari esas alinarak hesaplama
yapilimali, bordrolarda gorulen ve banka kanali ile
odenen fazla mesai Gcretleri tanik beyanlarina gore
vapllacak bu hesaplamadan mahsup edilmelidir.
Bir ornek ile agiklamak gerekirse; iscinin herhangi
bir ay bordrosunda 15 saatlik fazla mesai tahakkuku
mevcut olup bu hak edisin 6dendigi banka kayitlari
ile ispatlansa dahi, bordro imzasiz ise taniklar
tarafindan davaci iddiasi dodrulanarak 30 saatlik
fazla mesai yapildigi beyan edildigi takdirde 30 saat
Uzerinden fazla mesai Ucreti alacagi hesaplanacak,
odenen 15 saatlik fazla mesai Gcreti bu hesaptan
mahsup edilecektir. Konuyla ilgili gtincel kararlardan
bazilarina asagida yer verilmektedir.

YARGITAY 9. HUKUK DAIRESI,
E. 2016/18064, K. 2020/6693, T.
30.6.2020

“Imzali dcret bordrolarinda fazla c¢alisma (creti
odendidi anlasiliyorsa, is¢i tarafindan gercekte daha
fazla calisma yaptiginin ileri surdlmesi mdmkan
degildir. Ancak, is¢inin fazla ¢alisma alacaginin daha
fazla oldugu yonundeki ihtirazi kaydinin bulunmasi
halinde, bordroda gérinenden daha fazla calismanin
ispati her turla delille yapilabilir. Bordrolarin imzali ve
ihtirazi kayitsiz olmasi durumunda, is¢inin bordroda
belirtilenden daha fazla c¢alismayi yazili belge ile
kanitlamasi gerekir.

isginin imzasini icermeyen bordrolarda fazla
¢alisma tahakkuku yer aldiginda ve tahakkukta
yer alan miktarlarin karsiligi banka hesabina
6dendiginde, tahakkuku asan fazla calismalar
her tirli delille ispatlanabilir. Tahakkuku asan
fazla ¢alisma hesaplandiginda, bordrolarda
yer alan fazla ¢alisma 6deme tutarlari mahsup
edilmelidir.”

YARGITAY 22. HUKUK DAIRESI, E.
2017/37115, K. 2020/8584,T. 2.7.2020

‘Dosyaya sunulan imzall ve imzasiz Gcret bordrolari
ve (cret hesap pusulalarinin bir kisminda fazla mesai
Ucreti tahakkuklari bulunmakta olup imzali lcret
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bordrolari ve hesap pusulalarinda fazla mesai
tahakkuku bulunan dénemler dislanmali, imzasiz
tcret bordrolari ve lcret hesap pusulalarinda
fazla mesai tahakkuku olan dénemlerin ise
banka kayitlari getirtilerek banka araciligiyla
6denip 6denmediginin tespitinden sonra banka
kayitlariyla uyumlu olmasi halinde o dénemlere
iliskin mahsup yoluna gidilmesi gerekir.”

Son olarak, bordrolar imzasiz oldudu halde ilgili
ayda gorulen fazla mesai tahakkuku banka kanali ile
o6denmisse iscinin daha fazla mesai yaptidi iddiasina
karsilik isverenin bordro tahakkukunu teyit eder
sekilde imzali puantaj sunmasi halinde tanik beyanlari
ile daha fazla mesai yapildiginin ispatlanamayacadi,
birbirini teyit eden (imzali) puantaj, bordro ve banka
kayitlarinin esas alinmasi gerektigi distntlmektedir.
Bunakarsilikimzaicermeyen puantajkayitlariyetersiz
kalacagi gibi, imza icermeyen giris-cikis saatlerini
gosterir kart okuma vb. kayitlar bakimindan da
iscinin kayitlarin gercediyansitmadidi veya kayitlarda
oynama yapildigiiddiasinin arastirilmasi ve sonucuna
gore karar verilmesi gerekecektir?

Gunumuzde, mikro oOlcekteki kicuk isletmelerde
bordrolarin duzenli olarak imzalatildigi gorilmekte
ise de ¢alisan sayisinin yuksek oldugu ve/veya farkli
ilcelerde, illerde isyerlerive galisanlari olan isverenler
acisindan  bordrolarin - duzenli  imzalatilmasinin
¢ok mumkin ve kolay olmadigi bilinmektedir.
Ozellikle gelisen teknolojinin  avantajlarindan  da
yararlanmak isteyen isverenlerin bordrolari e-mail
vb. yollarla calisanlarina ilettikleri bilinmektedir. Ne
var ki, Yargitay'in bu yazimizda aktardigimiz gtincel
kararlarinda bordrolarin imzali ve imzasiz olmasi
arasindaki fark agik¢a ortaya konmus olup buna gore;
fazla mesai tahakkuku iceren bordro imzaliysa ve
karsiligi banka kanali ile isciye 6dendiise isci kayitlari
asan fazla mesai iddiasini tanikla ispatlayamayacak,
ancak ve ancak esdeder vyazili bir belge ile bu
iddiasini ispatlayabilecektir. Buna karsilik bordrolarda
iscinin imzasi mevcut dedilse, is¢i daha uzun
surelerle fazla mesai yaptigini tanikla ispatlayabilme
imkanina sahip olacaktir. ictihatlar bu acidan dikkate
alindiginda, isverenler icin bordrolarin calisanlara
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payrolls are signed or not. In accordance with the
recent Court of Appeals decisions; Even if there is
an overtime accrual in payrolls and the payment is
proved by bank records, perchance the payrolls are
not signed, the calculation should be made based on
the witness statements, the overtime payments seen
on the payrolls and paid through the bank should be
deducted from this calculation. For instance, even
though there is an accrual of 15 hours overtime in
any month payroll of the employment, and it is
proven by bank records that this progress payment
is paid, if the payroll is unsigned and the claimant is
confirmed by the witnesses with stating 30 hours of
overtime, overtime wage will be calculated over 30
hours but the overtime payments over 15 hours will
be deducted from this account. Some of the current
decisions on the subject are given below.

COURT OF APPEALS 9TH CC.
30.06.2020 D., 2016/18064 P.,
2020/6693 D.

“If it is understood that overtime wage was paid on
signed payrolls, it is not possible to argue that the
employee actually did more work. However, if the
employee specified a mental reservation that he/
she receive more work, proof of more work than
appears on the payroll can be made with all kinds of
evidence. If the payrolls are signed and the employee
does not specify any mental reservation against the
payrolls, the employee must prove more work than
stated in the payroll with a written document.

When overtime is accrued on payrolls that do not
contain the signature of the employee and the
amountinthe accrual is paid to the bank account,
the overtime work can be proven by all kinds of
evidence. When the overtime work exceeding
the accrual is calculated, the overtime payment
amounts in the payrolls should be deducted. "

COURT OF APPEALS 22TH CC.
02.07.2020 D., 2017/37115 P,
2020/8584 D.

“In some signed and unsigned wage payrolls and
wage accounting rolls submitted to the case file
have accrued overtime wages and the periods in
which overtime is accrued on signed wage payrolls
and accounting rolls should be excluded, the
periods with overtime accrual in the unsigned wage
payrolls and accounting rolls should be confirmed
by bringing bank records. After the determination of
whether it has been paid through, if it is compatible
with the bank records, deducting should be applied
for those periods.”

Lastly, if the overtime accrual seen in the relevant
month is paid through the bank although the
payrolls are unsigned, if the employer provides
a signed payroll confirming the accrual against
overtime claim of the employee, witness statements
cannot prove overtime work and payrolls (signed) /
bank records which confirming each other should
be taken as basis. On the other hand, payroll records
that do not contain signature will be insufficient,
as well as in the terms of records such as reading
cards that show entry-exit times that do not
contain signature, it will be necessary to investigate
the allegation of the employee that the records
do not reflect the truth or that the records have
been changed and the decision should be made
according to the result?.

Nowadays, although it is seen that payrolls are
regularly signed in micro-scale small enterprises,
it is known that it is not very possible and easy
for employers when the number of employees
is high and employers who have workplaces and
employees in different districts and provinces to
have their payrolls signed regularly. It is known

PROOF ISSUES OF UNSIGNED PAYROLLS INCLUDING OVERTIME ACCRUAL
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duzenli olarak imzalatilmasi daha da onemli hale
gelmis gorunmektedir.

234857 Sayil Is Kanunu 24/11-e maddesi uyarinca isveren tarafindan iscinin dereti kanun hokamleri
veya sozlesme sartlarina uygun olarak hesap edilmez veya 6denmezse isci is sozlesmesini hakl
nedenle feshedebilir. 4857 Sayili Kanun'un 24/1i-e bendinde 5620 edilen tcret, genis anlamda tcret
olarak degerlendirilmelidir. Ikramive, primi, yakacak yardimi, givecek yardimi, fazla mesai, hafta
tatili, genel tatil gibi alacaklanin da 6denmemesi iscive hakli fesih imkani verir. (Yargitay 22. HD.
£.2018/796, K 2020/8269, T01.07.2020

25 Isciye bordro imzalatilmadigi halde, fazla calisma tcreti tahakkuklarini da iceren her ay
dedisik miktarlarda Gcret ¢demelerinin banka kanaliyla yapilmasi durumunda, ihtirazi kayit
ileri strilmemis olmasi, 6denenin tzerinde fazla ¢alisma yapildiginin yazili delille ispatlanmasi
gerektigi sonucunu dogurmaktadir. Bu durumda bordro veya banka yolu ile 6denen aylarin

hesaplama disinda tutulmasi gerekir. (Yargitay 9. HD. E. 2014/22643, K. 2015/36649, T. 2312.2015)

27 Yargitay Karari - 9. HD,, E. 2015/4899 K. 2016/20072 T.15.11.2016
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that especially, employers who want to benefit
from the advantages of developing technology,
transmit payrolls via e-mail etc. However, in the
current decisions of the Court of Appeals, which
we have presented in this article, the difference
between signed and non-signed payrolls has been
clearly revealed; if the payroll that includes overtime
accrual is signed and its wages are paid to the
employee through the bank, the employee will not
be able to prove the overtime claim with a witness,
but only with an equivalent written document. On
the other hand, if the employee's signature is not
present on the payrolls, the employee will have the
opportunity to prove with a witness that he/she has
worked overtime for longer periods. Considering
the case law from this point of view, it seems even
more important for employers to have employees
sign their payrolls reqularly.

24 Pursuant to the Article 24 /ll-e of Labor Law numbered 4857, if the employee's wage is not
calculated or paid by the employer in accordance with the provisions of the law or the contract,
the employee may terminate the employment contract for justified reasons. The wage mentioned
in the 24 /ll-e clause of the Law numbered 4857 should be considered as a wage in a broad sense.
Failing to pay the wages such as bonuses, fuel aid, clothing allowance, overtime work, rest day, and
national and public holidays gives the worker the right to terminate. (Court of Appeals 22th CC
01.07.2020 D., 2018/796 P, 2020/8269 D.)

26 In the case where the employee is not signed a payroll, and different amounts of wages are
paid every month including overtime wage accrual through the bank, the fact that no mental
reservation has been specified leads to the conclusion that it must be proved by written evidence.
In this case, the months paid by payroll or bank should be excluded from the calculation. (Court of
Appeals 9th CC.2312.2015 D., 2014/22643 P, 2015/36649 D.)

28 Decision of Court of Appeals- 9th CC.15.11.2016 D., 2015/4899 P, 2016/20072 D)
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Cecici is iliskisi 4857 sayili Yasanin 7 nci maddesinde
duzenlenen Gglu biris iliskisidir. Ancak, hukuka uygun
bir sekilde kurulmasi icin yasa maddesinde acikca
yer verilen ve asagida inceleyecedimiz sinirlamalara
uyulmasi gerekmektedir. Aksi halde, isveren taraflara
idari para cezasi yaptirimi uygulanmasi gindeme
gelebilecedi, gibi muvazaali bir iliskisinin hukuki
sonuclari da dodabilecektir. Yine yasada acikca
ongoruldigu Gzere, gegici iscinin yasada belirlen
strenin Gzerinde calistinlmasi halinde, bu strenin
sona erme tarihinden itibaren gegcici isveren ile
gegici is¢i arasinda belirsiz sureli is sozlesmesinin
kurulmus sayilacagr kabul edilmistir.

Gegici is iliskisi yasaya gore iki sekilde kurulabilir.
Bunlardan birincisi 6zel istihdam burolari araciligiyla
kurulan mesleki ve kazang amagh olan digeri
ise holding bunyesi iginde veya ayni sirketler
topluluguna bagli baska bir isyerinde gorevlendirme
seklinde kurulan is iliskisidir. Her iki duruma 6zqu ve
ortak uygulanacak hikimler yasada duzenlenmistir.

OZEL ISTIHDAM BUROSU
ARACILIGIYLA KURULAN GECICI
IS ILISKISI

Ozel istihdam burolari mesleki faaliyet olarak gegici
is iliskisi kurmaktadir. Yasada da agikga belirtildigi
gibi 6zel istihdam burosu araciligiyla gegici is iliskisi,
Turkiye Is Kurumunca izin verilen 6zel istihdam
bUrosununbirisverenlegegiciisgisaglamasozlesmesi
yaparak bir is¢isini gegici olarak bu isverene devri
suretiyle yapilmaktadir. Turkiye Is Kurumu Yasasinin
20/b maddesinde Kurumdan izin almamasina veya
yetkisi iptal edilmesine ragmen gecici is iliskisi
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duzenleyen gergek ve tuzel kisilere 2020 vili igin
uyqulanan para cezasi 90.131TL, fiilin tekrari halinde
180.263TL, bu kapsamda hizmet alan isverene ise
36.050TL idari para cezasi uygulanabilecektir.

Ozel istihdam burosu araciligiyla gegici is iliskisi,
gecici isci ile is sozlesmesi, gecici isci ¢alistiran
isveren ile gegici isci sadlama sozlesmesi yapmak
suretiyle yazili olarak kurulur.

Ozel istihdam burosuyla kurulan gegici is iliskisinde
isveren ozel istihdam birosudur. isci ile dzel istihdam
burosu arasindaki is sozlesmesi yasa geregdi yazili
olarak akdedilmektedir. Bu sozlesmeye, iscinin kayit
disi ¢alisabilecedi, sendikaya Uye olmasi veya Uye
olmamasi, asgari Gcretin altinda Ucretin ddenmesi
gibi hukumler konulamaz. Yasada oOzel istihdam
burosu ile gegici is¢i calistiran isveren arasinda
vapilacak vyazili gecici is¢i saglama sozlesmesinde;
sozlesmenin baslangic ve bitis tarihi, isin niteligi, ozel
istihdam blrosunun hizmet bedeli, varsa gecici isgi
calistiran isverenin ve 6zel istihdam burosunun 6zel
yukumluluklerinin duzenlenecedi belirtilmistir.

Cecici is¢inin Turkiye Is Kurumundan veya bir
baska ozel istihdam burosundan hizmet almasini
ya da is gorme edimini yerine getirdikten sonra
gegici is¢i olarak c¢alistigi isveren veya farkl bir
isverenin isyerinde ¢alismasinin engellenemeyecedi,
sozlesmeye bu yonde hikimler konulmayacadi
duzenlenmistir.  Boylelikle, isginin  6zel istihdam
blrosuna bu sekilde badlanmasini  sadlayacak
hukumler  konulamayacaktir.  Isginin - sozlesme
6zqurliguniun korunmakta oldugu da yasada hikim
altina alindigi anlasiimaktadir?’
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TEMPORARY BUSINESS
RELATIONSHIP

Temporary employment relationship is a tripartite
business relationship requlated in Article 7 of Labor
Law numbered 4857. However, in order for this
relationship to be established in accordance with
the law, it is necessary to comply with the limitations
clearly stated in the article of the law, which we will
examine below. Otherwise, administrative fines
may be imposed on employers who are parties to
the contract, or legal consequences of a collusive
relationship may occur. Again, as explicitly stipulated
in the law, if the temporary worker is employed
for more than the period specified in the law, it is
accepted that an indefinite-term employment
contract is established between the temporary
employer and the temporary worker as of the expiry
date of this period.

Temporary employment relationship can be
established in two ways according to the law.
The first of these is the employment relationship
established through private employment offices
for professional and profit purposes, and the other
is the employment relationship established through
assignment within the holding or in another
workplace affiliated to the same group of companies.
The provisions specific to both situations and to be
applied jointly are reqgulated in the law.

TEMPORARY BUSINESS
RELATIONSHIP ESTABLISHED
THROUGH PRIVATE EMPLOYMENT
OFFICE

Private employment offices establish temporary
employment relationships as a professional activity.

As clearly stated in the law, temporary employment
relationship is established by making a contract
about providing temporary workers between
Private Employment Office which is authorized by
Turkish Employment Agency, and employer and by
transferringanemployeetothisemployer. According
to article 20/b of the law of Turkish Employment
Agency, the fine imposed for year of 2020 for real
and legal persons whose authorization is revoked
or who arrange temporary business relationships
without permission of the Institution is 90,131 TL. In
case of repetition of this act, an administrative fine
of180.263 TL may be imposed, and an administrative
fine of 36.050 TL may be imposed on the employer
receiving service within this scope.

Through the private employment office, atemporary
employment relationship is established by signing
an employment contract with temporary worker
and also by signing a contract about providing
temporary worker with the employer employing
temporary worker and is established in writing.

In the temporary business relationship established
with the private employment agency, the employer
is the private employment office. The employment
contract between the worker and the Private
Employment Agency is made in writing according
to law. Provisions such as the employee's working
as unregistered, being or not being a member of
a union, paying a wage below the minimum wage
cannot be established in this contract. In the written
agreement about providing temporary worker to
be made between the private employment agency
and the employer employing temporary workers,
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[scinin Gcreti, isvereni olan &zel istihdam burosu
tarafindan 6denir. Ancak, gegiciis iliskisi kurulmasina
imkan saglayan ve asadida inceledidimiz isletmenin
ortalama mal ve hizmet Uretim kapasitesinin
gegici is iliskisi kurulmasini gerektirecek ¢lctde ve
ongorilemeyen sekilde artmasina badli kurulan
gecici is iliskisinde, yasa geredi gecici isci ¢alistiran
isveren isyerinde bir ayin Uzerinde ¢alisan gegici
isgilerin  Ucretlerinin -~ 6denip  6denmedigini,
calistigi stre boyunca her ay kontrol etmekle,
ozel istihdam burosu ise Ucretin  6dendidini
gosteren belgeleri aylik olarak gecici is¢i ¢alistiran
isverene ibraz etmekle yukimludar. Cecici isci
calistiran isveren, ddenmeyen Ucretler mevcut ise
bunlar 6denene kadar 6zel istihdam burosunun
alacagini odemeyerek, ozel istihdam burosunun
alacagindan mahsup etmek kaydiyla gecici iscilerin
en cok U¢ aya kadar olan Ucretlerini dogrudan
iscilerin banka hesabina vyatirir. Ucreti ddenmeyen
isciler ve o6denmeyen Ucret tutarlar gecici isgi
calistiran isveren tarafindan calisma ve is kurumu il
mudurlugune bildirilecektir.

Turkiye Is Kurumu Yasasina gore, Is Saglidi ve
Guvenligi Yasasi, Sosyal Sigortalar ve Genel Saglk
Sigortasi Yasas! ile Issizlik Sigortasi Yasasindan dogan
yukumlaluklerden isveren olarak 6zel istihdam
birosu sorumludur. Ancak Is Yasasi uyarinca, gegici
isverenin de gerek 633115 Sagligive Givenligi Yasasina
gore gerekli ISC dnemlerini alma ve egitimleri verme
yukimlulugu oldugu gibi, 5510 sayili Yasaya gore,
Is Kazasl ve meslek hastaligini bildirme zorunlulugu
da bulunmaktadir. Ayrica, 5510 sayili Yasaya gore,
gegici is iliskisi kurulan isverenin 5510 sayili Yasadan
dodan yukumluluklerden isverenle birlikte musterek
ve muteselsil sorumlu olduguna iliskin duzenleme
geredi gegici is¢inin “sosyal sigorta primlerinden”
sorumlulugu bulunmaktadir.*

Isci ile 6zel istihdam burosu arasindaki sozlesmede,
iscinin ne kadar sure icerisinde ise c¢agrilmazsa
hakli nedenle is sozlesmesini feshedebilecedi
sozlesmede belirlenmelidir. Ancak, bu stre ¢
ayl gecemeyecektir. Dolayisiyla, is¢i son gegici is
iliskisinin sona ermesinden itibaren 3 ay sureyle
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ozel istihdam burosunca ise ¢agrilmaz ise is¢i, is
sozlesmesini hakli nedenle feshedebilir ve en az
bir yillik kidemi varsa kidem tazminatini da talep
edebilir®'

GECICI IS ILISKISI KURULABILECEK
HALLER

Ozel istihdam burosu araciligiyla kurulacak gecici is
iliskisi belli hallerde ve belli islerde kurulabilecektir.
Yasada bu haller ve isler stre kaydi ile birlikte acikca
belirtilmistir.

[s Yasasinin 13. Uncl maddesinin 5 fikrasinda
belirtilen, ilkogretim ¢adina gelmemis ¢ocugu olan
ebeveynlerin kismi sureli calisma hakkini kullandigi
strede, Is Yasasinin 74 (ncl maddesinde belirtilen
analik izni, dodrum sonrasi yarim c¢alisma izni ve
Ucretsiz dodum iznine ayrildigi sirelerde iscinin
askerlik stresince is so6zlesmesinin askida oldudu
ve is sozlesmesinin askida oldugu dider hallerde ve
hallerinde devami boyunca,

* Mevsimlik tarim islerinde ve ev hizmetlerinde
stre sinirt olmaksizin,

* Isletmenin gunltukislerinden sayilmayan ve aralikli
olarak gorulen islerde veya is saghdi ve gavenligi
bakimindan acil olan islerde veya Gretimi dnemli
olctde etkileyen zorlayici (sel, yangin, ve benzeri
dodal afet durumunda veya teror olaylari gibi)
nedenlerin  ortaya c¢ikmasi veya Isletmenin
ortalama mal ve hizmet Uretim kapasitesinin
gegiciisiliskisi kurulmasini gerektirecek 6lgtide ve
ongorulemeyen sekilde artmasi veya mevsimlik
isler haric donemsellik arz eden is artislari
hallerinde en fazla 4 ay sure ile kurulabilir. Ancak
yasaya gore mevsimlik isler hari¢ donemsellik arz
eden is artislari hali hari¢ olmak Uzere bu sayilan
durumlarda 8 ayi gegmemek Uzere en fazla iki
defa yenilenebilecektir.

Goruldugu tzere, Turkiye Is Kurumundan izin almis
ozel istihdam burosu aracilidiyla gecici is iliskisi

kurulabilecek haller sinirli olarak sayilmakla birlikte
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it has been stated that the start and end date of
the contract, the nature of the work, the service
fee of the private employment agency, the special
obligations, if any, of the employer and the private
employment office will be regulated.

It is requlated that the temporary worker cannot
be prevented from receiving service from Turkish
Employment Institution or from another private
employment agency or after he/she fulfilled his
obligation, working within the employer where he
works as a temporary worker or in the workplace
of another employer and also it is regulated that
no provisions in this direction will be established
in the contract. Thus, provisions that will ensure
that the employee is occupied to the private
employment office in this way will not be arranged.
It is understood that the freedom of contract of the
worker is protected and it is requlated in the law®.

The wage of the worker is paid by the private
employment agency that is his employer. However,
in the temporary business relationship which is
examined below and established due to the an
unforeseen increase of the average production
capacity of goods and services to the extent that the
enterprise requires the establishment of atemporary
business relationship, the employer employing
temporary workers is obliged to check every month,
whether the wages of temporary workers who work
at the workplace for more than one month are paid
or not, and the private employment office is obliged
to submit documents showing that the wage is paid,
to the employer, who employs temporary workers,
on a monthly basis. If there are unpaid wages, the
employer employing temporary workers does not pay
the receivables of the private employment agency
until wages are paid, and directly deposits the wages of
temporary workers up to three months directly into the
workers' bank account, provided that they are deducted
from the receivables of the private employment agency.
Number of unpaid workers and unpaid wage amounts
will be notified to the labor institution and the provincial
directorate of the labor institution by the employer
employing temporary workers.

TEMPORARY BUSINESS RELATIONSHIP

According to the Law of Turkish Employment
Institution, private employment agencies are
responsible as employers for obligations arising
from the law of Occupational Health and Safety, law
of Social Insurance and Ceneral Health Insurance
and law of Unemployment Insurance. However,
in accordance with the Labor Law, the temporary
employer is obliged to take the necessary
occupational health and safety measures and to
provide training according to the Occupational
Health and Safety Law which is numbered 6331, as
well asto report the Work Accident and occupational
disease according to the Law which is numbered
5510. Also, according to the law numbered 5510, as
required by regulation that says the employer, whose
temporary business relationship is established, is
jointly and severally responsible with the employer
for the obligations arising from the law numbered
5510, the employer with whom a temporary business
relationship is established has the responsibility of
paying the "social security premiums"*.

In the contract between the employee and the
private employmentagency, it should be determined
in the contract that if the employee is not called to
work within what period of time does he have the
right to terminate with just cause. However, this
period cannot exceed three months. Therefore, if
the employee is not invited to work by the private
employment office for 3 months after the end of the
last temporary employment relationship, he may
terminate the employment contract for justified
reasons and request severance pay if he has at least
one year of seniority”.

CONDITIONS TO ESTABLISH
TEMPORARY BUSINESS
RELATIONSHIP

Temporary employment relationship to be
established through the private employment office
can be established in certain situations and in certain
jobs. In the law, these situations and jobs are clearly
stated together with the time record.
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stre kaydi da tasimaktadir. Sire sinir olmayan durum
mevsimlik tarim iscileri ve ev hizmetleri kapsaminda
kurulacak olan geciciis iliskisine 6zgulenmistir.

GECICIISCI CALISTIRMAYA GETIRILEN
SINIRLAMALAR:

Yasada kamu kurum ve kuruluslarinda ve yer altinda
maden cikarilanisyerlerinde gegiciis iliskisi kurulmasi
yasaklanmistir. Bunlardan baska Yasa uyarinca;

* s Yasasinin toplu isci cikarma hukmune tabi bir
topluisgi gikarma uygulamasi oldugu durumlarda,
8 ay stresince gegici is calistirilamaz.

e Gegici is¢i ¢alistiran isverenin, ayni is igin 6 ay
gecmeden yeniden geciciisci calistiramayacaktir,
Yasa ayni is i¢in 6 ay gecmedikge gecici isgi
calistirilmasini yasaklamistir.

Cegici is¢i ¢alistiran isveren, grev ve lokavtin
uygulanmasi sirasinda 18/10/2012 tarihli ve 6356 sayili
Sendikalar ve Toplu Is Sézlesmesi Yasasinin 65 inci
maddesinde ver verilen (hi¢bir surette Uretim veya
satisa yonelik olmamak kaydiyla niteligi bakimindan
strekli olmasinda teknik zorunluluk bulunan islerde
faaliyetin devamliliginiveyaisyeri gtvenligini, makine
ve demirbas esyalarinin, gereclerinin, hammadde,
yari mamul ve mamul maddelerin bozulmamasini
ya da hayvan ve bitkilerin korunmasini saglayacak
sayida isginin grev ve lokavt esnasinda calisacagina
iliskin) hukuamleri sakli kalmak kaydiyla gecici is
iliskisiyle isci calistiramaz.

Ceciciisci calistiran isveren, is sozlesmesi fesih edilen
isgisini fesih tarihinden itibaren 6 ay gegmedikge
gegiciis iliskisi kapsaminda ¢alistiramaz.

S6z konusu sinirlamalardan, toplu is¢i ¢ikarmaya,
grev ve lokavt esnasindaki sinirlama ile kamu kurum
ve kuruluslarinda ve ver altinda maden cikarilan
isyerlerineiliskinsinirlama gerek 6zelistindam burosu
gerekse holding bunyesi icinde veya ayni sirketler
topluluguna badli baska bir isyerinde gorevlendirme
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seklinde kurulan gegici is iliskisi icin de gegerlidir.

[sletmenin ortalama mal ve hizmet Uretim
kapasitesinin geciciis iliskisi kurulmasini gerektirecek
dlcide ve dngorulemeyen sekilde artmasi halinde
kurulacak geciciisiliskisi kapsaminda calistirilabilecek
isci sayisina da yasa koyucu sinir getirmistir. Boyle bir
durumda gegici is iliskisi kapsaminda ¢alistirilacak
isci sayisl, isyerinde calistirilan is¢i sayisinin dortte
birini gegemez. Ancak, on ve daha az is¢i ¢alistirilan
isyerlerinde bes isciye kadar gegici is iliskisi
kurulabilir. Isci sayisinin tespitinde, kismi streli is
sozlesmesine gore ¢alisanlar, calisma sureleri dikkate
alinarak tam sureli calismaya dondstartlir. Gegici
is¢i saglama sozlesmesi ile galisan isgi, engelli ve eski
hukumlo calistirma zorunlulugu uygulanmasinda
ozelistihdam burosu ve geciciisci calistiran isverenin
isci sayisina dahil edilmez.

OZEL ISTIHDAM BUROSU
ARACILIGIYLA KURULAN GECICI IS
ILISKISINDE TARAFLARIN HAK VE
YUKUMLULUKLERI

Ozel istihdam burosu araciidiyla kurulan gecici
is iliskisinde isveren 0Ozel istihdam burosudur.
Ancak, is¢inin gegici isverene karsi, isin geredi ve
gegici is¢i sadlama sozlesmesine uygun olarak
talimatlara uyma, ©zen, sadakat ve is gorme
borcu; gegici isverenin ise, isciyi gdzetme, esit
davranma borcu bulundugu kabul edilmektedir.
Bu hak ve yukumluluklerden sadakat yukamlulugo
dodrudan yasada dizenlenmemis olsa dahi sadakat
yukamlalagunan iliskin bir pargasi oldugu, isginin
sadakat yukumluluganian her iki isverene karsi da
devam ettigi kabul edilmelidir*. Yasaya gore, gegici
isgi, isyerine ve ise iliskin olmak kaydiyla kusuru ile
neden oldugu zarardan, gegiciis¢i ¢alistiran isverene
karsi sorumludur. Burada duzenlenen iscinin 6zen
borcudur. Gegici is¢i, gecici isverendeki hizmet
stresi boyunca, hizmetini 6zenle yerine getirmekle
yUkumltdar. Gegici isverenin talimat verme yetkisi
de yasada agikga 6n gorulmus ve dizenlemeye gore,
isin geredive geciciisci saglama sdzlesmesine uygun
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As stated in paragraph 5 of Article 13 of Labor
Law,During the period when parents with children
who have not reached primary school age exercise
their right to work part-time, during the maternity
leave specified in Article 74 of the Labor Law, during
the postnatal half-work leave period and unpaid
maternity leave, during the military service when
the employee's employment contract is suspended
and in other cases where the employment contract
is suspended and during the continuation of these
situations,

*  Without time limit for seasonal agricultural work
and domestic services,

* A contract can be established for a maximum
of 4 months in the jobs that are not considered
from the daily work of the enterprise and are
done intermittently or can be established
in the case of work that is urgent in terms of
occupational health and safety or in case of
compelling reasons (such as flood, fire, and
similar natural disasters or terrorist events) that
affect the production significantly or in the
case of an unforeseen increase in the average
production capacity of goods and services
that would require the establishment of a
temporary business relationship, or in case of
periodic business increases except for seasonal
jobs. However, according to the law, except for
seasonal job increases excluding seasonal jobs,
temporary working relationship can be renewed
twice at most, not exceeding 8 months in these
cases above.

As can be seen, situations like establishing
temporary employment relationship through private
employment agencies which received permission
from the Turkey Employment Institutions are limited
and limited to certain times. The situation which
there is no time limit is specific to the temporary work
relationship to be established within the scope of
seasonal agricultural workers and domestic services.

TEMPORARY BUSINESS RELATIONSHIP

RESTRICTIONS ON EMPLOYING
TEMPORARY WORKERS

In the law, it is prohibited to establish temporary
business relations in public institutions and
organizations and in workplaces where minerals
are extracted underground. Apart from these, in
accordance with the Law;

* In cases where there is a collective dismissal in
accordance with the provisions of the Labor Law,
temporary workers cannot be employed for 8
months.

* Theemployer employing temporary workers will
not be able to re-employ temporary workers for
the same job before 6 months have passed. The
law prohibits employing temporary workers for
the same job unless 6 months have passed.

The employer employing temporary workers
cannot employ temporary workers during the
implementation of the strike and lockout, without
prejudice to the provisions of Article 65 of the Law
No. 6356 on Trade Unions and Collective Labor
Agreement dated18/10/2012. (Article 65isa provision
that says number of workers can work during strikes
and lockouts for continuity of activity or workplace
safety in works that have technical obligations to be
continuous in terms of quality, provided that they
are not intended for production or sales in any way.
Also, it says that number of workers will work during
strikes and lockouts to ensure that machinery and
fixtures, equipment, raw materials, semi-finished
and finished products are not spoiled, animals and
plants are protected.)

The employer employing temporary workers cannot
employ the worker, whose employment contract
has been terminated, within the scope of temporary
work relationship unless 6 months have passed from
the date of termination.
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talimat verme yetkisi bulundugu kabul edilmistir.

Gegici isveren, gegici isciye karsi esit islem borcu
altindadir. Yasa geredi, gecici iscinin, gegici isgiyi
calistiran isverenin isyerindeki calisma suresince
temel calisma kosullari, bu iscilerin ayni isveren
tarafindan ayni is icin dogrudan istihdami halinde
saglanacak kosullarin altinda olamayacaktir. Ayni
sekilde gecici iscilerin  calistiklari  donemlerde,
isyerindeki sosyal hizmetlerden esit muamele
ilkesince vararlandirilacaklari da hukum  altina
alinmistir.

Esit islem borcuna aykirihidin yaptinmi agikga on
gorulmemis olsa dahi, Is Yasasinin 5 inci maddesinin
burada kiyasen uygulanabilecedi soylenebilir. Buna
gore, geciciiscinin, gegici isverenden gerek yoksun
kaldigi haklari gerekse ayrimcilik tazminatini talep
edebilecedi savunabilir *.

Ayrica, belirtmek gerekir ki gecici isciler,
calismadiklari  donemlerde ise  6zel istihdam
burosundaki editim ve ¢ocuk bakim hizmetlerinden
yararlanabileceklerdir.

Cegici isveren gegici iscinin is kazasi ve meslek
hastaligi hallerini 6zel istihdam burosuna derhal
bildirmelidir. ~ Ayni sekilde is kazasini  kolluk
kuvvetlerine derhal, Sosyal Sigortalar Kurumuna
3 isqunU iginde, meslek hastaligini da 6drenme
tarihinden itibaren yine 3 isginu icinde yine Sosyal
Sigortalar Kurumuna bildirmekle yukumludur.

Gegiciisveren, 6331sayiliIs Sagldive Guvenlidi Yasasi
geredi, Kanunun 17 nci maddesinin altinci fikrasinda
ongorilen is sadhidi guvenligi editimlerini vermekle
ve is sagligi ve guvenligi acisindan gereken tedbirleri
almakla, gecici is¢i de bu egitimlere katilmak
yukamlalugu altindadir.

Yasaya qore, gegici isveren isyerindeki acgik is
pozisyonlarini gegici isgisine bildirmek ve Turkiye Is
Kurumu tarafindan istenecek belgeleri belirlenen
sUrelerle saklamakla, isyerindeki gecici iscilerin
istihdam durumuna iliskin  bilgileri varsa isyeri
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sendika temsilcisine bildirmekle yukumladar.

Gegici isginin, gegici is¢i ¢alistiran isverenden, 6zel
istihdam burosunun hizmet bedeline mahsuben
avans veya borg¢ isteyemeyecedi de kabul edilmistir.

GECICI IS ILISKISININ SONA ERMESI

Cegici is¢i saglama sozlesmesinde 6n  gorilen
strenin sona ermesiyle birlikte, sézleme sona erer.
Ancak, sozlesmede belirtilen strenin dolmasina
ragmen gegici is iliskisinin devam etmesi halinde,
gegici isci galistiran isveren ile is¢i arasinda
sozlesmenin sona erme tarihinden itibaren belirsiz
streli is sozlesmesi kurulmus sayilir. Bu durumda
ozel istihdam burosu isginin gegici is iliskisinden
kaynaklanan Ucretinden, isciyi gozetme borcundan
ve sosyal sigorta primlerinden sozlesme suresiyle
sinirh olmak Uzere sorumludur. Bu noktada iscinin
stre sonunda ¢alismaya devam etmesi halinde 6zel
istihdam burosuyla sozlesmesinin de sona erdidinin
kabul edilmesi gerekir.

HOLDING BUNYESI ICINDE VEYA
AYNI SIRKETLER TOPLULUGUNA
BAGLI BASKA BIR ISYERINDE
GOREVLENDIRME SEKLINDE
KURULAN IS ILISKISI

Yasada ongorulen ikinci gegici is iliskisi, holding
bunyesi icinde veya ayni sirketler topluluguna
badli baska bir isyerinde is gorme edimini yerine
getirmek Uzere gegici olarak devretmesi seklinde
kurulmaktadir. Bu kapsamda kurulan gegici s
iliskisinde, devir aninda iscinin yazili onayinin
alinmasi yasal zorunluluktur. Yasa hikminde de
acikca Isverenin, devir sirasinda vyazili rizasini almak
suretiyle bir iscisini, holding bunyesi icinde veya
ayni sirketler topluluguna badli baska bir isyerinde is
gérme edimini yerine getirmek Gzere gegici olarak
devretmesi halinde de gecici is iliskisi kurulmus
olacagi kabul edilmistir.

Bu halde kurulan gecici is iliskisinde de sure siniri
bulunmaktadir. En fazla 6 aylik stre ile kurulabilecedi
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These limitations, which are on collective dismissal
during strikes and lockouts, and the limitation
on public institutions and organizations and the
limitation on workplaces where minerals are
extracted underground, are also valid for temporary
work relations, established in the form of assignment
in a private employment agency or holding or in
another workplace affiliated to the same group of
companies.

The legislator has imposed a limit on the number
of workers who can be employed within the scope
of a temporary business relationship if the average
production capacity of goods and services increases
in an unforeseen way that requires the establishment
of a temporary business relationship. In such a case,
the number of workers to be employed within the
scope of temporary work relationship cannot exceed
one fourth of the number of workers employed in
the workplace. However, in workplaces employing
ten or fewer workers, temporary employment
relationships can be established for up to five
workers. In determining the number of workers,
employees working on a part-time contract are
converted to full-time work, taking into account
their working hours. During the implementation of
the obligation to employ disabled and ex-convicts,
the employee working with a temporary worker
contract is notincluded of the number of employees
of the employer of the private employment agency
and the employer employing temporary workers.

RIGHTS AND OBLIGATIONS OF
PARTIES IN TEMPORARY BUSINESS
RELATIONSHIP ESTABLISHED
THROUGH PRIVATE EMPLOYMENT
AGENCY

In the temporary business relationship established
through the private employment agency, the
employer is a private employment office. However,
the worker has the obligation to the temporary
employertocomplywiththeinstructions,care,loyalty
and work in accordance with the job's requirement
and the contract for providing temporary workers.

TEMPORARY BUSINESS RELATIONSHIP

In addition, it is accepted that the temporary
employer is obligated to protect the worker and to
act worker equally. Even if the obligation of loyalty
among these rights and obligations is not directly
requlated in the law, it must be accepted that the
obligation of loyalty is a part of the relationship
and the employee's obligation of loyalty continues
towards both employers®. According to the law,
the temporary worker is liable for the damage
caused by his fault to the employer who employs
the temporary worker provided that it is related to
the workplace and the job. What is requlated here is
the worker's duty of care. The temporary worker is
obliged to perform his service with care during his
service at the temporary employer. The authority
of the temporary employer to give instructions is
also clearly stipulated in the law and according to
the reqgulation, it has been accepted that temporary
employer has the authority to give instructions in
accordance with the requirement of the job and the
contract for providing temporary workers.

The temporary employer is under equal treatment
debt against the temporary worker. According
to the law, the basic working conditions of the
temporary worker during the working period in
the employer who employs the temporary worker
cannot be below the conditions that would be
provided if these workers were directly employed by
the same employer for the same job. Likewise, it is
stipulated that temporary workers will benefit from
social services in the workplace on the basis of equal
treatment during the periods they work.

Even if the sanction of violation of equal treatment
debt is not explicitly stipulated, it can be said that
article 5 of the Labor Law can be applied here by
analogy. Accordingly, it can be argued that the
temporary worker can claim from the temporary
employer the rights which he is deprived of and the
compensation for discrimination®.

In addition, it should be noted that temporary
workers will be able to benefit from education and
childcare services which are exist in the private
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ve en fazla 2 defa yenilenebilecedi hukim altina
alinmistir. Stre siniri olmasina ragmen ozel istihdam

burosu aracilidiyla kurulan geciciis iliskide gibi, gegici
is iliskisi kurulacak haller ve durumlar bakimindan bir
sinirlama yoktur *.

Devreden isverenin Ucret 6deme borcu devam
edecedi gibi, gecici is iliskisi kurulan isveren,
isginin  kendisinde ¢alistigi strede odenmeyen
Ucretinden, isgiyi gbozetme borcundan ve sosyal
sigorta primlerinden, devreden isveren ile birlikte
sorumludur.

Bu sekilde kurulan gecici is iliskisinde de, ozel
istihdam buarosu araciligiyla  kurulan gecici s
iliskindeki gibi gecici isginin, gegici isciyi ¢alistiran
isverenin isyerindeki ¢alisma slresince temel
calisma kosullari, bu iscilerin ayni isveren tarafindan
ayni is icin dogrudan istihdami halinde saglanacak
kosullarin = altinda  olamayacaktir.  Yukarida da
belirttigimiz gibi, kamu kurum ve kuruluslarinda,
ver altinda maden cikartilan, toplu isci cikartilan
isyerlerinde 8 ay siresince, grev ve lokavt uygulamasi
sirasinda gegici is iliskisi kurulamayacagina iliskin
sinirlamalar bu sekilde kurulan gecici is iliskisinde de
gecerlidir. Ayrica, gegici isverenin, gegici isgilere esit
islem borcu, gegiciisverenin talimat verme yetkisi, is
saghgr guvenligi onlemlerini alma, egitim verme ve
iscinin de buna uyma yukiumluluga, gegici isgilerin
sosyal hizmetlerden yararlanmaya ve gecici iscinin
kusuruyla verdigi zararlardan sorumluluguna iliskin
duzenlemeler bu sekilde kurulan gecici is iliskisinde
de gegerlidir.
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employment agents when they are not working.

The temporary employer must immediately notify
the private employment agency of the temporary
worker's work accident and occupational disease.
Likewise, temporary employer is obliged to
notify the work accident immediately to the law
enforcement officers and to the Social Insurance
Institution within 3 working days, and to the Social
Insurance Institution within 3 working days from the
date of learning about the worker’s occupational
disease.

In accordance with the Occupational Health and
Safety Law No. 6331, the temporary employer is
obliged to provide the occupational health and
safety trainings stipulated in the sixth paragraph
of Article 17 of the Law and to take the necessary
measures in terms of occupational health and safety.
Also the temporary worker is obliged to participate
in these trainings.

According to the law, the temporary employer is
obliged to notify the vacant job positions in the
workplace to the temporary worker and to keep
the documents to be requested by the Turkish
Employment Agency for specified periods and to
inform the workplace union representative if there
is any information about the employment status of
temporary workers in the workplace.

It is accepted that the temporary worker cannot
request an advance or a loan from the employer,
who employs temporary workers, to be deducted
from the service fee of the private employment
agency.

END OF TEMPORARY EMPLOYMENT
RELATIONSHIP

The contract ends with the expiration of the
period stipulated in the contract of employing
temporary worker. However, if the temporary
employment relationship continues despite the
expiration of the period specified in the contract,

TEMPORARY BUSINESS RELATIONSHIP

an indefinite-term employment contract is deemed
to have been established between the employee
and the employer who employs temporary workers
as of the end date of the contract. In this case, the
private employment agency is responsible for the
wages of the worker arising from the temporary
work relationship, the obligation to take care of the
worker and the social security premiums, limited
to the duration of the contract. At this point, if
the employee continues to work at the end of the
duration, it must be accepted that his contract with
the private employment agency is also terminated.

A BUSINESS RELATIONSHIP
ESTABLISHED THROUGH AN
ASSIGNMENT WITHIN THE HOLDING
OR AT ANOTHER WORKPLACE
AFFILIATED WITH THE SAME GROUP
OF COMPANIES

The second temporary business relationship
stipulated in the law is established through
temporary transferring of the working relationship
to fulfill the duty of working within the holding
or at another workplace affiliated with the same
group of companies. In the temporary business
relationship established within this scope, it is a
legal obligation to obtain the written approval of the
employee at the time of transfer. It is acknowledged
by the law that, by obtaining the written consent
of the employee during the transfer, a temporary
business relationship can be established if the
employer temporarily transfers an employee to
perform the duty to work within the holding or at
another workplace affiliated with the same group of
companies.

In this case, there is also a time limit in the temporary
business relationship established. It is stipulated that it
can be established for a maximum of 6 months and can
be renewed 2 times at most. Although there is a time
limit, there is no limitation in terms of the conditions
andsituations where atemporary work relationship can
be established, as in the temporary work relationship
established through a private employment office®.
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The wage payment duty of the employer who
transfers the worker continues. Also, the employer
with whom a temporary business relationship
is established is responsible together with the
transferring employer for the unpaid wages of the
employee when employee works for transferee
employee, the duty of taking care of the worker and
the employee's social security premiums.

In this relationship, as in the temporary work
relationship  established through the private
employment office, the basic working conditions
of the temporary worker when working under
employer employing the temporary worker cannot
be below the conditions that would be provided
if these workers were directly employed by the
same employer for the same job. As it is mentioned
above, in public institutions and organizations, in
workplaces where mining is extracted underground,
throughout 8 months in workplaces that workers
are fired collectively, and also during strikes and
lockouts, the restrictions regarding not to establish
a temporary business relationship will also apply to
the temporary business relationship established in
this way. In addition, regulations which are about:
the temporary employer's duty of equal treatment
against temporary workers and the employer's duty
to give instructions, to take occupational health
safety measures and to provide training, and the
obligation of the worker to comply with this, and the
requlations which is about the temporary workers'
benefit from social services and liability for damages
caused by the temporary worker's fault, also applies
to temporary employment relationship established
in this way.

TEMPORARY BUSINESS RELATIONSHIP
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HUKUK BUROSU

Bu hukuk balteninin yayimlanma amaci okuyuculara Turkiye'deki hukuki gelismelere dair bilgi vermektir,
Hukuk bulteninin icindekiler herhangi dzel bir husus veya hukuki konuya dair goris veya danismanlik vermek
olarak yorumlanamaz. Hukuki gorts almak icin mutlaka bir avukata basvurunuz. Bulten ile ilgili ayrintili bilgi
icin lutfen Dilek Gursan ile irtibat geginiz.
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