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DEGERLI MUVEKKILLERIMIZ VE MESLEKTASLARIMIZ,

2023 yilina dair giincel hukuki gelismeleri paylastigimiz ve buyuk bir 6zenle hazirlanan
Newsletter'imizin 14. sayisinda bir araya gelmekten buyik bir memnuniyet duyuyoruz. Hukukun
farkli dallarinda uzmanlasmis avukatlarimizin kaleme aldigi makalelerle, 2024 yilinda da sizlere
hukuki alandaki onemli gelismeler konusunda detayli bir rehberlik sunmayi amacliyoruz.

Degerli avukatlarimiz tarafindan hazirlanan makaleler, uluslararasi arenada da takdir gormekte
olup, Mondaq, Westlaw ve Lexis Nexis gibi nemli platformlarda yayinlanmaktadir. Bugtine
kadar online platformlarda yayinlanan makalelerimiz biyuk okuyucu kitlelerine ulasmis olup,
ortalama 7.000 kisi tarafindan aktif olarak takip edilmekte ve toplamda da buglne kadar yaklasik
olarak 165.000 okuyucuya ulasmustir. Bu etkilesim, makalelerimize gosterdiginiz ilginin bizler icin
ne kadar anlamli oldudunu ve sizlerle aramizda kurdugumuz giclu iletisimin ne kadar dederli
oldugunu bir kez daha vurgulamaktadir.

Gecmis yillarda oldugu gibi bu yil da, hukukun cesitli alanlarinda elde ettigimiz basarilari sizinle
paylasmanin heyecanini yasiyoruz. 2023 yilinda LegalSO0 EMEA siralamalarinda Yeniden
Yapilandirma & Iflas, Sirket Birlesme ve Devralmalar, is Hukuku ve Uyusmazlik Cozimu olmak
Uzere 4 farkli alanda 6nct hukuk birolarindan biri olarak yer almaktan dolayi gurur duyuyoruz.

Sizlerin destek ve guveniyle, gecmis yillarda oldugu gibi bu yil da hukukun cesitli alanlarinda
onemli basarilar elde etmenin gururunu yasiyorum. Yilin sonlarina yaklastigimiz bu gtinlerde,
Egemenoglu Hukuk Burosu ailesi olarak bir kez daha sizlere en igten dileklerimizi iletiyor, sadlik,
mutluluk ve huzur dolu bir yeni yil gecirmenizi temenni ediyorum.

Saygllarimla,

Yunus Egemenoglu
Yonetici Ortak Avukat

DEAR CLIENTS AND COLLEAGUES,

We are pleased to present the 14" issue of our carefully crafted Newsletter, in which we
provide updates on the most recent legal developments for the year 2023. With articles
authored by our expert attorneys specializing in various branches of law, we aim to provide
you with a comprehensive quide to significant legal developments in the year 2024.

The writings authored by our experienced attorneys have garnered international acclaim and
have been published on prominent platforms including Mondag, Westlaw, and Lexis Nexis.

The pieces we have published online have garnered a wide readership, with an average of 7000
individuals actively following them. In total, we have reached nearly 165,000 readers to date.
This level of engagement underscores the significance of your interest in our articles and
highlights the value of the strong communication we have established with you.

Similar to past years, we are enthusiastic to present our achievements in several fields of law
with you this year. In 2023, we are proud to have been acknowledged as a top-tier law firm in
four distinct areas in the Legal500 EMEA rankings: Restructuring & Insolvency, Corporate
Mergers and Acquisitions, Employment Law, and Dispute Resolution.

With gratitude for your support and trust, we are pleased to have achieved notable milestones
in various practice areas, akin to our accomplishments in previous years. As the year draws to a
close, the Egemenodlu Law family extends its sincerest wishes to you for a new year abundant
in good health, joy, and peace.

Sincerely,

YUNUS EGEMENOGLU
Managing Partner
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1. GIRIS

Sermaye piyasalari, ekonomi sistemi igerisinde
ortakliklar ve tasarruf sahipleri ile kurumsal
yatirimcilarin birbirleriyle iliski icerisinde olmalarinda
aracl roll Ustlenir. Bu sebeple sermaye piyasalari,
parasal kaynaklarin; tasarruf sahipleri ile kurumsal
yatinmcilardan toplanarak finansman ihtiyaci olan
ortakliklara aktarilmasi hususunda onemli bir gorev
Ustlenmektedir!

Sermaye piyasalarinda halkin elindeki tasarruflarin
modern yontemlerle sisteme dahil edilmesi ve bu
kapsamda ticari ortakliklarin finansal ihtiyaclarinin
kolaylikla karsilanarak “sermayenin tabana yayilmasi”
amacinin  gergeklestirilmesi, sermaye  piyasasi
araclarinin halka arzi ile gergeklestirilir. Halka arz
yontemi ile, sirketlerin sermaye ihtiyacinin  dis
borglanmaya gitmeksizin  karsilanmasi,  “yastik
alt’”  birikimlerin  dederlendirilmesi ve sermaye
piyasalarinin derinlesmesi saglanmaktadir.

GlnUumuzde de bircok sirket, sermaye kazanimi,
sirketin ~ finansmani ve  blyime  getirilerini
planlayabilmek adina halka arz yontemine siklikla
basvurmakta ve tim bu amaglarin karsilanmasi icin
yeni egilimin halka arz oldugu gézlenmektedir. Isbu
calismada da (i) halka arzin getirileri, (i) 6362 Sayili
Sermaye Piyasasi Kanunu'nda (“Sermaye Piyasasi
Kanunu”) halka arzin ele alinis sekli; ve (iii) halka
arz asamasinda atilmasi gerekli hukuki adimlar ele
alinmistir.
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2. HALKA ARZ

Sermaye  piyasalarina  glven  duyulmasi  ve
yatinmcilarin gerekli bilgileri edinerek korunmasi
amaciyla tim dunya hukuk sistemlerinde oldugu
gibi Turk Hukuku'nda da birtakim duzenlemeler
mevcuttur. Bu anlamda, halka arz esas olarak bir satis
islemi olup, Sermaye Piyasasi Kanunu hikumlerine
tabiidir.

Halka arz yontemiise, bir ortakligin kaynak ihtiyacini
karsilamada basvurdugu alternatif bir finansman
yontemi olup Sermaye Piyasasi Kanunu'nun 3.
maddesinin (f) bendinde duzenlenmistir. Buna gore,
halka arz; “Sermaye piyasasi araclarinin satin alinmasi
icin her tarlt yoldan vyapilan genel bir ¢adriyi ve
bu ¢adri devaminda gergeklestirilen satisi” ifade
etmektedir.

3. HALKA ARZIN GETIRILERI

Genel olarak sirketler acisindan halka arz edilmenin
getirileri ise su sekilde listelenebilir:

a. Finansman kaynadi saglanmasi ve likidite
imkani: Halka arz yolu ile sirketler diger alternatif
finansman yontemlerine gore daha dusuk maliyetle
geri 6demesi olmayan bir kaynadi kullanmaktadirlar.
Ayrica, halka arz sonrasinda halka arz edilen paylarin,
piyasa arz ve talebine gore olusan fiyatlardan alim ve
satimina imkan sunularak mevcut ortaklara dnemli
bir likidite imkani saglamaktadir. Bu sayede sirket
ortaklari Borsa Istanbul A.S’de (“Borsa istanbul”)
islem goren paylari krediislemlerinde teminat olarak
da kullanabilmekte, atil duran bu varligi finansman
yaratma aracina donustirebilmektedirler’
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INITIAL PUBLIC OFFERING
IN CAPITAL MARKET LAW

1. INTRODUCTION

Capital markets play an intermediary role in the
relationship  between  companies, individual
investors and institutional investors within the
economic system. Henceforth, capital markets
assume a crucial role in aggregating financial
resources from both individual and institutional
investors, facilitating their transfer to companies
requiring funding ?

The inclusion of the savings held by the publicin the
capital markets through modern methods and the
realization of the objective of "spreading the capital
to the grassroots’ by easily meeting the financial
needs of commercial companies within this scope
is realized through initial public offerings of capital
market instruments. Through the utilization of the
initial public offering method, it is ensured that the
capital requirements of companies are met without
resorting to external borrowing. This approach
leverages "mattress savings' and contributes to the
deepening of capital markets.

Nowadays, many companies frequently resort to
the initial public offering method in order to plan
capital expansion, company financing and growth
returns, and it is observed that initial public offering
is the new trend to meet all foregoing objectives. In
this piece, (i) the profits of the initial public offering,
(ii) the way the initial public offering is addressed in
the Capital Markets Law numbered 6362 (“Capital
Market Law”) and (i) the legal steps to be taken
during the initial public offering phase are discussed.

2. INITIAL PUBLIC OFFERING

Toinject confidencein capital markets and safequard
investors by furnishing requisite information, specific
regulations are enacted in accordance with Turkish
Law, mirroring analogous legal frameworks globally.
In this respect, initial public offering is essentially a
sale transaction and is subject to the provisions of
the Capital Markets Law.

The initial public offering method is an alternative
financing method used by a company to meet its
financial needs and is requlated under Article 3,
paragraph (f) of the Capital Markets Law. Accordingly,
initial public offering is defined as "a general call for
the purchase of capital market instruments through
all kinds of means and the sale realized following
such call”.

3. PROFITS OF THE CAPITAL MARKET
LAW

In general, the advantages of initial public offering
for companies are as follows:

a. Ensuring a source of financing and liquidity:
Through initial public offerings, companies receive
funds which do not require repayment at a lower
cost than other alternative financing methods. In
addition, after the initial public offering, the shares
offered to the public can be bought and sold at the
prices formed according to the market supply and
demand, thus providing a liquidity opportunity to
the existing shareholders. Thus, shareholders of the
company have the opportunity to leverage shares




b. Tanminirhk®: Paylari Borsa Istanbul’da islem
goren sirketler hakkindaki cesitli bilgiler, kamunun
aydinlatilma ilkesi ve sermaye piyasasi mevzuatl
basta olmak Gzere, veri yayin kuruluslar vasitasiyla
yurt i¢i ve yurt disi yatinimcilara ulastirlmaktadir. Bu
durum guncel halka arzlarda da goruldigu tzere
sirketlerin ve sirket Grinlerinin hem yurt icinde hem
de yurt disinda taninmalarina yardimei olmaktadir.
Bu kapsamda yurtici ve yurtdisinda yerlesik ayni
sektorde faaliyet gosteren  sirketlerle isbirlidine
gidebilme, yatirim sadlama, ortak girisim olusturma
ve benzeri konularda calismalar yapilabilmesi imkani
olusmaktadir

c. Kurumsallasma: Halka agilan ve paylar Borsa
Istanbul’da islem goren sirketler, sermaye piyasas
mevzuati, uluslararasi piyasalarla etkilesim, yabanci
yatirimlar ve bilinclenen yatirimci etkileriyle birlikte
kurumsal yonetim sireclerini hizlandirmakta ve
profesyonel yonetim tekniklerine daha kisa strede
kavusabilmektedirler.

d. ikincil Halka Arz: Sirketler halka arzdan
sonra da, paylari islem gormekte iken yatirm ve
benzeri ihtiyaclari nedeniyle ortaya ¢ikan kaynak
gereksinimlerini,  mevcut  ortaklarinin - righan
haklarini kisitlamak suretiyle gergeklestirebilecekleri
"kincil  Halka Arz'lar ile karsilayarak yeniden
finansman imkani yaratabilirler.

e. Kiresellesme: Sirketlerin  paylarinin = Borsa
Istanbul’da islem gormeye baslamasi ile birlikte,
sirketler yabanci Ulkelerde de kolayca sermaye
piyasasi araci ihra¢c edebilir ve o Ulkede sermaye
piyasasi araglarini kote ettirerek islem gdérmesini
saglayabilirler”

f. Nitelikli is giicii: Borsa Istanbul’da islem goren
firmalarda nitelikli is guct temini, halka kapali
firmalara oranla daha hizli ve kolay bir sekilde
gergeklesir.

g. Ortakhktan ayrilma mekanizmasi: Halka
arzin bu islevini kullanmak isteyen s6z konusu
sirketler, ortaklar arasinda yapilan pay sahipleri
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sozlesmelerinde belirli sartlarin gergeklesmesi vya
da herhangi bir nedenle ortaklidin sona erdirilmek
istenmesi halinde, belirli zaman dilimleri icerisinde
paylarini halka arz ederek ortakliktan ayrilma ya da
ortaklikoraniniazaltmaimkaninidizenlemektedirler.
Boylelikle halka arz, bir ortakliktan ayrilma
mekanizmasi  olarak kullanilabilmektedir.  Ayrica
halka arzi takiben paylarin borsada islem gormesi
Uzerine, sirkette mutlu olmayan pay sahiplerinin
paylarini satabilecedi bir pazar olusmaktadir. Bu da
pay sahiplerinin ihtilafsiz sekilde sirketten ayrilmasini
saglamaktadir.

4, HUKUKI SUREC

Halka agik olmayan ortakliklarda, ortaklarin
paylarinin halka arzina iliskin sartlar (uygulamada
bu durum birincil halka arz olarak anilmaktadir),
Sermaye  Piyasasi  Kurulu  (“SPK”) tarafindan
yayimlanan VII-128 1 sayili Pay Tebligi (“Pay Tebligi”)
ile duzenlenmektedir. Halka arz sureclerinde
yapilmasi gerekenler ve izlenmesi gereken prosedur
gergeklestirilecek halka arz tiriine gore degiskenlik
arz etmektedir. Halka arz tUrlerine goére yapilmasi
gereken islemler ve hazirlanmasi gereken belgeler
Pay Tebligi'nin ilgili maddelerinde ve eklerinde
listelenmek suretiyle agiklanmaktadir. Halka arza
basvuru kapsamindaki islemler ise genel olarak
asadidaki sekilde 6zetlenebilir:

a. Araci Kurulus ile anlagma yapilmasi: Halka arzin
gerceklestiriimesi igin sirketin 6ncelikle bir araci
kurulus ile anlasmasi gerekmektedir. S6z konusu
araci kuruluslar  SPK  tarafindan  yetkilendirilmis
kuruluslardir. Araci kuruluslar halka arz strecinde
mevzuat tarafindan yiklenen gorevleri yiritmeyi
Gstlenirler. Bunun disinda, araci kurumun halka
arz edilecek paylari kismen veya tamamen alma
taahhidunun de bulunmasi mumkandur.

b. Bagimsiz Denetim yapilmasi: Halka agilmak
isteyen bir sirketin mali tablolarinin eksiksiz olmasi ve
kurallarauygunsekilde denetlenmesigerekmektedir.
Sirket s6z konusu finansal tablolari sermaye piyasasi
mevzuatina uygun sekilde hazirlamali ve vetkili
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traded on Borsa Istanbul A.S. ("Borsa Istanbul”) as
collateral in loan transactions, thereby transforming
this dormant asset into a viable financing instrument

b. Recognition®: Various information regarding
with the companies whose shares are traded on
the Borsa Istanbul is made available to domestic
and foreign investors through data broadcasting
organizations, in accordance with the principle of
public disclosure and capital markets legislation.
This assists companies and company products to be
recognized both domestically and internationally, as
seen in recent initial public offerings. In this context,
it is possible to cooperate with domestic and foreign
companies operating in the same market, to provide
investment, to create joint ventures and to work on
similar issues.

c. Institutionalization: Companies that go public
and whose shares are traded on the Borsa Istanbul
accelerate their corporate governance processes
and adopt professional management techniques
in a shorter period of time due to capital market
legislation, interaction with international markets,
foreign investments and increased investor
awareness.

d. Secondary Public Offering: Even after the initial
public offering, companies can create a refinancing
opportunity by meeting their resource requirements
arising from investment and similar needs while their
shares are being traded through "Secondary Public
Offerings" that can be realized by restricting the pre-
emptive rights of their existing shareholders.

e.Globalization: Withtheintroduction ofthetrading
of companies' shares on Borsa Istanbul, companies
can easily issue capital market instruments in foreign
countries and have their capital market instruments
listed and traded in that country.®

f. Highly Qualified Labour Force: In companies
which are traded on Borsa Istanbul, the attraction
of qualified labour force is realized more quickly and
easily than in unlisted companies.

INITIAL PUBLIC OFFERING IN CAPITAL MARKET LAW

g. Mechanism for exit from the company: In order
to utilize this function of the IPO, the companies in
question regulate in their shareholders' agreements
the possibility to leave the company or to reduce
the shareholding ratio by offering their shares to the
publicwithin certain time frames if certain conditions
are met or if the company is to be terminated for any
reason. Thus, initial public offerings may be used as
a mechanism to exit from the company. Moreover,
listing of shares in the stock exchange, which is the
subsequent step in an initial public offering, provides
a market for shareholders who are not happy in the
company. Availability of such a market allows some
shareholders to exit the company without facing
legal conflicts.

4. LEGAL PROCESS

The conditions regarding the initial public offering of
the shares of non-publicly traded companies (which
is referred to as initial public offering in practice) are
regulated by the Equity Communiqué numbered
VII-128.1 ("Equity Communiqué") published by the
Capital Markets Board ("CMB"). The procedures to
be performed and the documents to be prepared
according to the types of initial public offerings are
described in the relevant articles and annexes of the
Equity Communiqué. The procedures within the
scope of initial public offering application can be
briefly summarized as follows:

a. Making an agreement with an Intermediary
Institution: To realize the initial public offering,
the company must first make an agreement with
an intermediary institution These intermediary
institutions are the institutions that authorized by
the CMB. Intermediary institutions undertake to
carry out the duties imposed by the legislation
during the initial public offering process. In addition,
the intermediary institution may also undertake to
partially or fully purchase the shares to be offered
to public.




bagimsiz denetim sirketleri tarafindan denetime tabi
tutmalidir?

c. Esas sozlesme degisikligi yapilmasi ve genel
kurulun toplanmasi: Bu sdrec dahilinde, halka
kapali olan sirketlerin esas sozlesmeleri, sermaye
piyasasl ve sair mevzuat kapsaminda yeniden ele
alinir. Bu kapsamda yeniden duzenlenen esas
sozlesmenin sermaye piyasasl ve sair mevzuatina
uyum sadlayabilmesi igin oncelikle esas sozlesme
tadil tasarisi SPK'nin onayina sunulur.

So6z konusu esas sozlesme tadili, sirketin halka
acildiktan sonra yol haritasini olusturacadindan,
oldukga 6nem arz edecektir. Kar payi dagitimindan,
imtiyazlh pay olusumuna kadar finansal ve yénetimsel
anlamda bircok hususun temelleri esas sozlesme
tadili basvurusu asamasinda atiimaktadir.

d. izahnamenin onaylanmasi: Esas sozlesme
tadiline dair SPK onayinin alinmasi ile paralel olarak,
halka arza yonelik olarak hazirlanan izahname
sUreci baslar. SPK mevzuati uyarinca hazirlanan
izahnamenin onaylanmasi icin SPK’ya basvurulur.
Bu asamada ayni zamanda paylarin pazarda islem
goérmesiicinise ilgili mevzuatta talep edilen bagimsiz
hukukgu raporu dahil Borsa Istanbula da gerekli
dokumanlarile birlikte basvurular gerceklestirilir.

Tam bu islemlerin  gerceklesmesinin  akabinde,
sirketin  paylari SPK dlUzenlemeleri cergevesinde
halka arz edilir.

5. SONUC"

Halka arz ginumuz ekonomik kosullarinda sirketler
icin oldukca onemli bir finansman araci haline
gelmistir. Halka arz ile birlikte sirketlerin yapilanma
streclerinde olusan kurumsallasma ve sistematik
sirketlerin hem kendi faaliyet alanlarindaki is ve
islemlerinin profesyonellesmesini hem de sirketin
taninirhgint - artirmaktadir. Bununla  beraber,
paylarin halka arzinda belirli streclerin izlenmesi
gerekmektedir. Halka arza iliskin hazirlik sirecinde
yapilmasi  gerekenler ve izlenmesi gereken
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prosedurlerin yani sira yapilan aracilik soézlesmeleri
gibi sozlesmeler dahil olmak Gzere sermaye piyasasi
hukukuna hakim olunmasi, bu dénemde vyapilacak
hatalarin  giderilmesi gu¢ oldugundan oldukga
onemlidir. S6z konusu slregte, Sermaye Piyasasi
Kurulu gibi duzenleyici kurum ve kuruluslarin siki
takipleri, sirketlerin bu asamada hukuki destek
almalarini gerekli kilacak diger kalemlerden birini
olusturmaktadir. S6z konusu sureclerde hazirlanan
ve kurumlara sunulan belge ve bilgiler kapsaminda
sirket yetkililerinin hukuki ve cezai sorumluluklar
mevcuttur. Halka arzin planlanan takvim icerisinde,
kurallara uygun sekilde gerceklestirilmesi paylarin
satis fiyati ve marka dederi igin 6nem arz etmektedir.

1TMUTLU USAKLI, Senem, “Halka Arz Kavrami ve Halka Arzlarda Kullanilan Satis
Yontemleri’, Haziran 2010

3 Halka Arzin Faydalar ve Halka Arza Karar Verme, https://www.borsaistanbul
com/tr/sayfa/151/halka-arzin-faydalari-ve-halka-arza-karar-verme Erisim Tarihi
2111.2023

5Sermaye Piyasasi Kurulu, Halka Arz, 2022

7 Kocaeli Oda Vizyon Dergisi, Sadece Finansman Saglamanin Dedil,
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b. Performing an Independent Audit: The financial
statements of a company that willing to publicly
traded must be complete and audited in accordance
with the rules. The company must prepare these
financial statements in accordance with the capital
markets legislation and have them audited by
authorized independent audit companies.”

c. Amendment of the articles of association
and convening general assembly: As part of this
process, the articles of association of companies that
are not publicly traded are reviewed within the scope
of capital markets legislation and other regulations.
Accordingly, in order for the revised articles of
association to comply with capital market legislation
and other regulations, the draft amendment to the
articles of association is first submitted to the CMB
for approval.

This amendment to the articles of association will be
very important as it will constitute the quidance of
the company after it becomes a listed company. The
basis of many financial and operational issues, from
dividend distribution to the formation of privileged
shares, is established at the stage of application for
amendment of the articles of association.

d. Approval of the Prospectus: Once the CMB
approval for the amendment of the articles of
association is obtained, the prospectus process
for the initial public offering begins in parallel. An
application is made to the CMB for the approval
of the prospectus prepared in accordance with
the CMB legislation. At this stage, applications are
also made to Borsa Istanbul with the necessary
documents, including the independent legal expert
report required by the relevant legislation, for the
shares to be traded on the market.

Once all these transactions are completed, the

company's shares are offered to the public within
the framework of CMB regulations.

INITIAL PUBLIC OFFERING IN CAPITAL MARKET LAW

5. CONCLUSION'™

In  contemporary economic conditions, the
initial public offering has evolved into a highly
significant financing instrument for companies.
The institutionalization and systematization that
occurs in the structuring processes of companies
with initial public offerings increases both the
professionalization of the business and operations
of companies in their fields of activity and the
recognition of the company. However, certain
processes need to be followed in the initial public
offering of shares. Besides the things to be done and
procedures to be followed during the preparation
process for the initial public offering, it is very
important to have a good command of capital
market law, including contracts such as brokerage
agreements, as it is difficult to eliminate mistakes
to be made during this period. Within this process,
the strict compliance of regulatory authorities
and institutions such as the Capital Markets Board
constitutes one of the other items that will make
it necessary for companies to obtain legal support
at this stage. Authorized persons of the companies
have legal and criminal responsibilities within the
scope of the documents and information prepared
and submitted to the institutions in these processes.
It is important for the sales price and brand value
of the shares that the public offering is carried out
in accordance with the rules within the planned
timetable.
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Avrupa Komisyonu, gunimuzde hizla ilerleme
kaydeden ve farkli sektorlerde kullamimi gittikge
yayainlasan yapay zeka sistemlerinden kaynaklanan
riskleri tespit etmek ve yapay zeka sistemlerini
kullanan sirketlerin sorumluluklarini belirlemek adina
yapay zeka sistemlerini dizenleyen“Regulation Of
the European Parliament and of the Council Laying
Down Harmonised Rules On Artificial Intelligence”
(“Yapay Zeka Kanunu) (“Yapay Zeka Kanunu”)
teklifini, 21 Nisan 2021'de Avrupa Parlamentosu’na
sunmustur’  Avrupa  Parlamento’sunun  farkli
komiteleri tarafindan kanun teklifiyle ilgili goruslerin
ve degisiklik taleplerinin bildirilmesinin ardindan,
Avrupa Parlamentosu, 499 kabul, 28 red ve 93
cekimser oyla ilgili kanun teklifini kabul etmistir.?
9 Aralik 2023 tarihinde Avrupa Parlamentosu ile
Avrupa Konseyi Yapay Zeka Kanunu konusunda
anlasmaya varmistir® Bu anlasmaya gore, Yapay Zeka
Kanunu resmi olarak hem Avrupa Parlamentosu hem
de Avrupa Konseyi tarafindan kabul edildiginde yasal
olarak baglayici hale gelecektir* ilgili Kanun, Avrupa
Parlamentosu’nun vyapay zeka Uzerine daha once
kaleme aldigi ve kamuyla paylastigi metinlerden®
farkliolarak baglayicinitelikte olacaktir. Sonug olarak,
bu durumun sadece Avrupa Birligi Gye devletleri
Uzerinde dedil, ayni zamanda Avrupa Birligi Gyeligi
icin basvuruda bulunan Tuarkiye dahil olmak tzere ,
kuresel duzeyde de® bir etkisi olmasi beklenmektedir.
llgili Kanun dizenlemesinin icerigine bakildiginda
ise dikkat ¢eken en onemli nokta, yapay zeka
sistemlerinin risk faktort Gzerinden siniflandiriimasi
ve buna gore gesitli yukumlultklerin belirlenmesidir.

Risk faktorleri, getirdigi  sorumlulugun  adirhd
bakimindan ise sirasiyla: dustuk/minimal risk, limitli
risk, yuksek risk ve kabul edemez risk olarak dorde
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ayrilmaktadir. Risk faktort arttikga ilgili yapay
zeka sisteminin tabi oldudu yukumlulukler ve
sinirlamalarin da arttigi gézlenmektedir. Kanun,
gunumuzde en vyaygin sekilde kullanilan Gretken
yapay zeka sistemlerinden biri olan ChatCPT gibi
yapay zeka sistemleri icin de g¢esitli yukumlultkler
duzenlenmistir” Kanun'un 4. Bashidinda ongorilen
kurallara gore Uretken yapay zeka sistemlerinin
seffaflik ilkesine uygun bir sekilde hareket etmesi
gerekmektedir. Bu nedenle, bu tir sistemlerin
kullanicilarinin, ilgili islevleri kullanirken bir yapay
zeka sistemiyle etkilesimde bulunduklarinin farkinda
olmalar gerektigi belirtilmektedir. Ornegin, bir
yapay zeka sisteminin bir kisiye ait fotograflari
kullanarak bir video icerigi hazirlamasi halinde bu
konuda kullanicilari bilgilendirmelidir.®

KABUL EDILEMEZ RISK

Kanun'un 2. Bashginin, 5. maddesinde yasaklanmis
yapay zeka uygulamalarina yer verilmektedir. Yapay
zeka sistemlerinin belli gruba ait kisilerin yasi, fiziksel
veya bedensel engelleri nedeniyle sahip olduklar
hassasiyetlerdenyararlanarak, bu kisilere fiziksel veya
pskilojik zarar vermek amaciyla kullanilmasi hali ilgili
kanun teklifiyle yasaklanmistir. 5. Maddede toplum
icinde bulunan gergek kisilerin devlet makamlari
tarafindan  sosyal  puanlamasi icin  kullanilan
yapay zeka sistemleri de yasak kapsamindadir.
Ayrica gercek zamanl biyometrik kimlik tanima
sistemlerinin kovusturma amaciyla kamuya acik
yerlerde kullaniimasi acik¢a yasaklanmistir; ancak bu
durum igin cesitli istisnalara da yer verilmistir. Buna
gore, 6rnedin kayip bir ¢cocugun arama kurtarma
calismalari veya insan hayatina tehlike arz eden
bir terorizm olayinin engellemesi halinde, gergek
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EUROPEAN UNION ARTIFICIAL

INTELLIGENCE ACT

The European Commission published a proposal
on "The Regulation Of the European Parliament
and of the Council Laying Down Harmonised Rules
On Artificial Intelligence" (“Artificial Intelligence
Act") to the European Parliament on 21 April 2027,
which requlates artificial intelligence systems in
order to identify the risks arising from artificial
intelligence systems, which are rapidly advancing
today and are increasingly used in different sectors,
and to determine the responsibilities of companies
using artificial intelligence systems.! Following the
amendment requests and comments submitted by
various committees of the European Parliament, the
legislative proposal was adopted by the European
Parliament by a margin of 499 votes in favor and 28
votes against and 93 abstentions.” On December 9,
2023 the European Parliament reached a provisional
agreement with the Council of Europe on the The
Artificial Intelligence Act, it will become legally
binding once its formally adopted by both the
European Parliament and the Council of Europe’?
In contrast to the previously drafted and publicly
available texts on artificial intelligence by the
European Parliament, the pertinent Act possesses
legally binding force.* Consequently, it is anticipated
that it will have an impact not only on member states
of the European Union but also on a global scale’,
including Turkey, which is vying for membership in
the European Union. When examining the substance
of the pertinent legal regulation, the categorization
of artificial intelligence systems according to risk
factors and the corresponding imposition of various
obligations stands out as the most significant aspect.

Risk factors are categorised as low/minimal risk,
limited risk, high risk and unacceptable risk,

respectively, in terms of the weight of the liability.
It is observed that as the risk factor increases, the
obligations and limitations to which the relevant
artificial intelligence system is subject also increase.
The Act also regulates various obligations for
artificial intelligence systems such as ChatGPT,
which is one of the most widely used Generative Al
technologies today.® As perthe regulations outlined
in Title 4 of the legislation, Generative Al systems are
obligated to adhere to the principle of transparency.
Consequently, it is specified that users of such
systems should utilize the applicable functionalities
while maintaining cognizance of the fact that they
are engaging with an artificial intelligence system.
Forinstance, users should be notified wheneveran Al
system generates video content from photographs
of a person’’

UNACCEPTABLE RISK

Article 5 of Title 2 of the Act sets out the prohibited
artificial intelligence practices. The wuse of
artificial intelligence systems to cause physical or
psychological harm to certain groups of people by
taking advantage of their sensitivities due to their
age, physical or physical disabilities is prohibited
by the relevant Act. Article 5 also prohibits artificial
intelligence systems used by state authorities for
socialscoringofreal personsinsociety. Furthermore,
the use of real-time biometric identification systems
in public places for law enforcement purposes is
expressly prohibited; however, various exceptions
are provided for this situation. Accordingly, real-
time biometric identification systems may be used
in public places, for example, if used in search and
rescue operations for a missing child or to prevent




zamanl biyometrik kimlik tanima sistemi kamuya
acik vyerlerde kullanilabilir olacaktir” Bu durum
Covid zamaninda uygulanan kamuya agik alanlarda
yapilan asi karti uygulamasini hatirlatir niteliktedir.
Kamuya agik alanlarda kimlik tanima sisteminin
kullanilabilmesi, ancak bir mahkeme karariyla veya
bir idari makamin izniyle gerceklestirilebilecektir®
llgili iznin kimlik tanimanin yapildigi Gye Devlet’in
yetkili bir mahkemesi veya idari makami tarafindan
alinacagl duzenlenmisti. Bu durumda 6rnedin
Almanya’da Berlin kentinde kamuya acik bir alanda
kimlik tanima sisteminin kullanima baslanmasindan
once Almanya’da yetkili bir idari makamdan veya
mahkemeden izin almak gerekecektir.

YUKSEK RISK

Kanun'un 3. Bashdinda (6. Madde) yUksek risk taslyan
yapay zeka sistemlerine uygulanacak kurallara
yer verilmistir. Bir yapay zeka sisteminin yuksek
riskli olup olmadidina karar verilirken, yapay zeka
sisteminin kullanim amacina bakilmakla birlikte insan
hayatina herhangi bir tehlike arz edip etmedigi ve/
veya herhangi bir insan hakki ihlaline sebep olup
olmadigina bakilmaktadir." Kanun Ek-3'de ise yuksek
risk iceren yapay zeka sistemlerine 6rnek olarak
yer verilmistir. Bunlar arasinda bireylerin biyometrik
olarak taninmasina saglayan sistemler, 6grencilerin
egitimi sirasinda  degerlendirilmesine  yarayan
sistemler, isverenler tarafindan kullanilan ve iscilerin
ise alinirken  dederlendirilmelerinde  kullanilan
sistemleri drnek gosterilebilir?

Yiksek risk  kategorisine giren yapay zeka
sistemleri igin uyulmasi gereken kurallar 2. Baslikta
belirlenmistir. Ozunde, ilgili yapay zeka sistemi
gelistiricilerinin kapsamli bir risk yonetim sistemi
kurmalar gerekmektedir. Egitim, dogrulama ve test
icin kullanilan veriler belirlenen kalite standartlarinda
olmalidir (6rnedin: hatasiz, eksiksiz, yapay zeka
sisteminin  konuslandirilacadi  codrafyaya uygun,
vb.) Ayrica, gelistiriciler teknik belgeleri Ulkedeki
yetkili kurumlarla paylasmali ve yapay zeka sistemi
kullanima acilmadan 6nce bu belgeler giincel olarak
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tutulmalidir. Buna ek olarak, yapay zeka sistemlerinin
kullanimi boyunca bir kayit tutulmal ve seffafligi
saglamak icin kullanicilara dogru kullanim igin agik
talimatlar verilmelidir. Ayrica, yapay zeka sistemi bir
insan tarafindan denetlenmeli ve siber guvenligi
saglamak icin gerekli onlemler alinmalidir®

LIMITLI RISK VE MINIMAL RISK

Limitli risk kategorisinde yer alan sistemler arasinda,
chatbot, deepfake ve his tanima sistemlerine 6rnek
olarak yer verilmistir.* Limitli risk kategorisinde yer
alan yapay zeka sistemleriigin ise Gretken yapay zeka
sistemlerinde oldugu gibi yine seffaflik prensibine
uymalar gerektiginden bahsedilmektedir. Seffaflik
prensibine uyum saglamada chatbot 6rnegdine
yer verilmistir, buna goére, kullanici bir chatbot ile
iletisim kurdugunun bilincinde olmasi icin yapay
zeka Ureticisi ona gerekli bilgilendirmeyi yapmalidir®
Bunlarin disinda kalan sistemler ise minimal/ distk
riskli yapay zeka sistemleridir. Kanun’un 9. Baslidina
gore ise ilgili yapay zeka sistemlerinin Is Etigi
Kurallarina yer verilmesinden bahsedilmistir'®

PARA CEZASI

Kanun'un 71. Maddesinde, Avrupa Birligi Uyesi
devletlere idari para cezalari belirleme hakki
taninmistir. Ayrica madde de belirtildigi Gzere
Kanun'un 5. veya 10. Maddesine aykiri davranan
bir sirket, 30.000.000 Euro’ya kadar olan veya
yillik toplam gelirinin %6'sina esit olan bir miktari,
bunlardan hangisi daha yiksekse, idari para cezasi
olarak 6demekle yikumli olacaktir” Kanun'un 72.
Maddesinde, bir Avrupa Birligi kurumu veya organi
tarafindan  yukamlaluklere  aykiri  davranimasi
halinde uygulanacak idari para cezalarina vyer
verilmistir. Buna gore idari para cezalari Avrupa
Veri Koruma Denetgisi tarafindan uygulanacak
olup, kabul edilemez risk teskil eden ve 5. Madde
uyarinca vasaklanmis olan yapay zeka sistemleri
icin uyqulanacak idari para cezasi miktari 500.000
Euro'ya kadar ¢ikabilmektedir®

AVRUPA BIRLIGI YAPAY ZEKA KANUNU
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an act of terrorism that poses a threat to human life.®
This situation is reminiscent of the vaccination card
application in public places implemented during
the Covid era. The use of the identification system
in public places can only be authorised by a court
decision or with the permission of an administrative
authority. The authorisation will be granted by a
competent judicial or administrative authority of the
Member State in which the identification is carried
out”In this case, for example, before the use of
an identification system in a public place in Berlin,
Cermany, it will be necessary to obtain authorisation
from a competent administrative authority or court
in Germany.

HIGH RISK

Title 3 (Article 6) of the Act contains the regulations
that govern artificial intelligence systems with
a high risk profile. When determining the high-
risk status of an artificial intelligence system, the
intended application of the system, in addition to
the presence of any harm or threat to human life and
potential human rights violations, are factors that
are taken into consideration.” In Annex-3 of the Act,
a list of Al systems which are considered as high-risk
have been provided. Some of these are, systems that
enable biometric recognition of individuals, systems
for evaluating students throughout their education,
and systems used by employers to evaluate workers
during the recruitment process.”

The requlations governing artificial intelligence
systems classified as high-risk, as delineated in
Chapter 2, necessitate adherence to specific
quidelines. In essence, the relevant artificial
intelligence system developers are required to
establish a comprehensive risk management system.
The data used for training, verification and testing
must meet specified quality standards (e.g: error-
free, complete, suitable for the geography where
the artificial intelligence system will be deployed,
etc). Furthermore, developers must furnish
technical documents with authorised institutions

EUROPEAN UNION ARTIFICIAL INTELLIGENCE ACT

in the country and keep the documentation up-to-
date prior to artificial intelligence system is put into
use. Additionally, a recod must be kept throughout
the use the artificial intelligence systems, and
users should be provided with clear instructions
for proper use to ensure trasnparency. Morever,
the system should be supervised by a human, and
necessary measures must be implement to address
cybersecurity concerns.”

LIMITED RISK AND MINIMAL RISK

Examples of systems categorized as limited
risk include chatbots, deepfakes, and emotion
recognition  systems”  Artificial  intelligence
systems classified as limited risk must adhere to the
transperency rule, similar to Generative Al systems.
Forinstance, the developerofanartificialintelligence
system, which is a chatbot, should furnish the
user with the requisite information to ensure their
awareness that they are engaging with a chatbot.
The systems other than these can be categorised
as minimal / low-risk artificial intelligence systems.
According to Title 9 of the Act, creation of a Code of
Conduct is encouraged for individual providers of
artificial intelligence systems™

PENALTIES

Article 71 of the Act grants the European Union
Member States the right to set administrative fines.
In addition, as stated in the Article, a company in
breach of Article 5 or 10 of the Law shall be liable to
pay an administrative fine of up to EUR 30.000.000
or an amount equal to 6% of its total annual revenue,
whichever is higher.® Article 72 of the Act sets out
the administrative fines to be imposed in case
of breach of obligations by a European Union
institution or body. Accordingly, administrative fines
will be imposed by the European Data Protection
Supervisor, and the amount of administrative fines
to be imposed for artificial intelligence systems that
pose an unacceptable risk and are prohibited under
Article 5 may be up to EUR 500,000.




UYUM SURECINDE KANUNA [LISKIN
ELESTIRILER

Kanuna lliskin yapilan elestirilerden oenmli biri
de Kanuna uyum sUrecinde yapay zeka Uretici
sirketlerin  masraflarinin yaklasik olarak 30.000"
euroyu bulabilmesidir, bu durum Cevresel, Sosyal ve
Kurumsal Risk Yonetimi ve Uyum sireci kapsaminda
Corporate Sustainability Reporting Directive (CSRD)
( (“Kurumsal Surduralebilirlik Raporlama Direktifi”)
uyarinca Avrupa Birlidi icerisinde faaliyet gosteren
sirketlerin ugrayacadi toplam masraflardan?® miktar
olarak epey dusuk oldugu degerlendirilse de yapay
zeka Ureticilerinin teknoloji gelistirmelerinde éntne
bir engel teskil edecedi dne strilmektedir.
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CRITICISMS OF THE ACT DURING THE
COMPLIANCE PROCESS

Animportant criticisms of the Act is that the costs for
artificial intelligence developer companie to comply
with the Act can amount to approximately 30,000
euros'®, which is considerably lower than the total
costs'” to be incurred by companies operating in the
European Union in accordance with the Corporate
Sustainability Reporting Directive (CSRD) within
the scope of Environmental, Social and Corporate
Risk Management and Compliance process, but
it is argued that these costs may hinder artificial
intelligence developers from engaging in further
technological development.

REFERENCES

1. https://eur-lex.europa.eu/legal-content/EN/
TXT/?uri=CELEX%3A52021PC0206

2. https://www.europarl.europa.eu/
RegData/etudes/BRIE/2021/698792/
EPRS_BRI(2021)698792_EN.pdf

3. https://www.europarl.europa.eu/news/
en/headlines/society/202306015TO93804/
eu-ai-act-first-regulation-on-artificial-intelligence

4 https://artificialintelligenceact.eu/the-act/

5. https://www.weforum.org/agenda/2023/06/
european-union-ai-act-explained/

6. https://www.wired.com/story/
fight-to-define-when-ai-is-high-risk/

7. https://digital-strategy.ec.europa.eu/en/policies/
regulatory-framework-ai

8. https://www.futrproof.io/insights/new-eu-
reporting-rules-to-impact-us-companies-
sustainability-disclosures

9. https://www.brookings.edu/articles/the-eu-
ai-act-will-have-global-impact-but-a-limited-
brussels-effect/

1 https://artificialintelligenceact.eu/developments/

2 https://artificialintelligenceact.eu/developments/

3 https://www.europarl.europa.eu/news/en/headlines/

society/202306015TO93804/eu-ai-act-first-regulation-on-artificial-intelligence

4 https://www.europarl.europa.eu/RegData/etudes/BRIE/2021/698792/
EPRS_BRI(2021)698792_EN.pdf (For Example:White paper on Artificial
Intellifence, Ethics Guidelines for Trustworthy Al ve Policy and Investment

Recommendations)

5 https://www.brookings.edu/articles/
the-eu-ai-act-will-have-global-impact-but-a-limited-brussels-effect/

6 https://www.europarl.europa.eu/news/en/headlines/
society/202306015TO93804/eu-ai-act-first-regulation-on-artificial-intelligence

7 https://www.europarl.europa.eu/news/en/headlines/

society/202306015TO93804/eu-ai-act-first-regulation-on-artificial-intelligence

8 https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A52021PC0206

9 https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A52021PC0206

10 https://www.europarl.europa.eu/RegData/etudes/BRIE/2021/698792/
EPRS_BRI(2021)698792_EN .pdf

1 https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A52021PC0206

12 https://eur-lex.europa.eu/legal-content/EN/
TXT/?uri=celex%3A52021PC0206

13 https://eur-lex.europa.eu/legal-content/EN/
TXT/?uri=celex%3A52021PCO206

14 https://digital-strategy.ec.europa.eu/en/policies/regulatory-framework-ai

15 https://eur-lex.europa.eu/legal-content/EN/
TXT/?uri=celex%3A52021PC0206

16 https://eur-lex.europa.eu/legal-content/EN/
TXT/?uri=celex%3A52021PC0206

17https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A52021PC0206
18 https://www.wired.com/story/fight-to-define-when-ai-is-high-risk/
19 https://www.futrproof.io/insights/new-eu-reporting-rules-to-impact-us-

companies-sustainability-disclosures (approximately between 3,6 billion euros

and 8,8 billion euros)



I. GIRIS

Rekabet inkar edilemez bir sekilde ticari ilerlemeyi
koruklese de rekabet hakkinin kotiye kullaniimasi
da mumkundur. Bu nedenle mevzuatimizda rekabet
etme 0zqUrligunun  sinirlarinin - ¢izilmesi adina
getirilen bir¢ok sayida duzenleme bulunmaktadir. Bu
calismaile yonetim kurulu Gyelerinin gorev yaptiklari
sirketleriyle rekabet eden faaliyetlerde bulunmalarini
kural olarak vyasaklayan 6102 sayili Turk Ticaret
Kanunu’nun (“TTK”) 396. Maddesi ele alinacaktir.

. HUKMUN AMACI VE EMREDICILIK
BAKIMINDAN NITELIGI

Turk sirketler hukukunda, adil uygulamalari ve
seffafligi saglamak ve c¢ikar ¢atismalarini dnlemek
amaciyla anonim sirketlerde yonetim  kurulu
Gyelerinin davranislarina iliskin 6zel duzenlemeler
bulunmaktadir. Bu o©zel duzenlemelerden belki
de en onemlisi, aslen TTK'nin 369. Maddesi ile
yonetim kurulu Gyelerine getirilen sadakat ve 6zen
yUkumlUlugunun ozel bir gorinimi olan ve asadida
metni de ayrica sunulan 396. Madde ile 6ngorilen
rekabet yasagidir.

“VII - Rekabet yasadi

MADDE 396- (1) Yénetim kurulu Gyelerinden
biri, genel kurulun iznini almaksizin, sirketin
isletme konusuna giren ticari is tiirinden
bir islemi kendi veya baskasi hesabina
yapamayacadi gibi, ayni tir ticari islerle
ugrasan bir sirkete sorumlulugu sinirsiz ortak
sifatiyla' da giremez. Bu hukme aykiri harekette
bulunan yoénetim kurulu Oyelerinden  sirket
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tazminat istemekte veya tazminat yerine yapilan
islemi sirket adina yapilmis saymakta ve Gcinci
kisiler hesabina yapilan sézlesmelerden dodgan
menfaatlerin sirkete ait oldugunu dava etmekte
serbesttir.

(2) Bu haklardan birinin secilmesi birinci fikra
hikmune aykiri  harekette bulunan  Gyenin
disindaki Gyelere aittir.

(3) Bu haklar, séz konusu ticari islemlerin
yapildigini veya yonetim kurulu Gyesinin diger
bir sirkete girdigini, diger Uyelerin 6grendikleri
tarihten itibaren (¢ ay ve herhdlde bunlarin
gerceklesmesinden itibaren bir yil gegince
zamanasimina ugrar.

(4) Yénetim kurulu Uyelerinin sorumluluklariyla
ilgili hikamler sakhdir.”

TUrk Ticaret Kanunu'nun 396. maddesiyle 6ngorilen
rekabet yasaginin amaci, yonetim kurulu Gyelerinin,
sirketin yonetimi ve isleyisi, musteri cevresi ve is
potansiyeli gibi 6nemli konular hakkinda bilgi ve
ticari sirlara sahip olmalari nedeniyle, bu bilgilerden
kendileriveya Uctincu taraflar lehine faydalanmalarini
ve boylece sirkete zarar vermelerini yahut
sirketin elde edebilecedi bir menfaatten mahrum
birakilmasini engellemektir. ~ HUkmUn  amaci,
yonetim kurulu Uyelerinin rekabet 6zqurligund
sinirlamak dedil, sirketin menfaatini ve genel olarak
ticari duzeni korumaktir.?

Madde lafzindan da anlasilabilecedi lGzere, rekabet
yasagl kapsamina giren bir eylemin genel kurul
izniyle gergeklestirilmesi mimkdn olup bu nedenle
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PROHIBITION OF BOARD MEMBERS
IN JOINT STOCK COMPANIES FROM
COMPETING WITH THE COMPANY

[. INTRODUCTION

Although competition undeniably fuels commercial
progress, the misuse and abuse of the right to
compete is nevertheless possible. Therefore, there
are numerous regulations in our legislation that are
introduced in order to draw the limits of the freedom
of competition. This study analyses Article 396 of
the Turkish Commercial Code No. 6102 ("TCC"),
which prohibits board members from engaging in
activities that compete with their companies.

II. PURPOSE OF THE PROVISION AND
ITS NATURE IN TERMS OF BEING
MANDATORY

In Turkish corporate law, there are special regulations
regarding the behaviour of the members of the
board of directors of joint stock companies in
order to ensure fair practices and transparency
and to prevent conflicts of interest. Perhaps the
most important of these special regulations is the
prohibition of competition stipulated under Article
396 of the TCC, the text of which is presented
separately below, which is a special view of the
obligation of loyalty and diligence imposed on the
members of the board of directors by Article 369 of
the TCC.

“VII - Prohibition of competition

ARTICLE 396- (1) Without obtaining the
authorisation of the general assembly, a
member of the board of directors may not
engage in a commercial business that falls
within the company's field of activity on his

own account or on behalf of another person,

nor may he enter into a company engaged

in _the same type of commercial business
as a partner with unlimited liability.! The

company is free to demand compensation from
the members of the board of directors who
act in violation of this provision or, instead of
compensation, to deem the transaction as made
on behalf of the company and to claim that the
benefits arising from the contracts made on
behalf of third parties belong to the company.

(2) The selection of one of these rights belongs
to the members other than the member who
has acted contrary to the provision of the first
paragraph.

(3) These rights shall expire after three months
from the date on which the other members
of the board of directors have learnt that the
commercial transactions in question have been
carried out or that the member of the board of
directors has entered into another company as a
partner, and in any case after one year from the
date of their realisation.

(4) Provisions regarding the responsibilities
of the members of the Board of Directors are
reserved.”

The purpose of the prohibition of competition
stipulated under Article 396 of the Turkish
Commercial Code is to prevent the members of
the board of directors from benefiting from the
information and trade secrets on important issues
such as the management and operation of the
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396. Madde’nin  doktrinde “emredici  hikum”
olmadigi, yedek nitelikte oldugu, bu nedenle yasagin
kapsaminin daraltilabilecedi, genisletilebilecegi ve
hatta yasadin tamamen ortadan kaldirilabilecegi
kabul edilmektedir. **

. REKABET YASAGININ KAPSAMI

Anayasa'nin 167. maddesine gore, Turk ekonomisi
serbest  rekabet  ilkesine  dayanmaktayken,
Anayasa'nin 48, maddesi ise herkesin tercih
ettikleri alanlarda calisma, sozlesme yapma ve ozel
tesebbusler kurma 06zgurligunt garanti  altina
almaktadir. Dolayisiyla, rekabet etme hakki veya
rekabet 6zqurligu anayasal bir hak olarak karsimiza
¢tkmakta olup, rekabet yasagina iliskin hukumler
bu ilkelere istisna olusturmaktadir. Bu nedenle,
doktrinde istisnai nitelik taslyan rekabet vyasadi
hukumlerinin dar cercevede yorumlanmasi gerektigi
kabul gormektedir® Bu kapsamda TTK'nin 396.
Maddesi ile 6ngorilen rekabet yasaginin da asagida
aciklandigi tzere konu, stre, yer ve kisi bakimindan
sinirlamalari bulunmaktadir®:

i. Konu Bakimindan: TTK'nin 396. maddesi, yonetim
kurulu Gyelerinin (i) sirketin faaliyet alanina giren
belirli ticari islemleri kendi veya baskasi adina
yapmasini ve (i) ayni tUr ticari islerle mesqul bir
sirkete sinirsiz ortak olarak girmesini yasaklar.
Doktrinde, sirketin isletme konusuna giren ticari
islemler teriminin, sirketin ana sozlesmesinde
belirtilen islerden ziyade, sirketin fillen udrastigi isleri
kapsadidi gortsi benimsenmektedir. Dolayisiyla,
ana sozlesmede isletme konusu olarak sayilmakla
birlikte fiili olarak sirketin faaliyet gostermedidi isler
yasak kapsami disinda degerlendirilirken, isletme
konusunda yer almasa da sirketin fiillen ugrastigi isler
yasak kapsaminda dederlendirilmektedir.’

ii. Stire Bakimindan: TTK 396 ile 6ngérilen rekabet
yasadi suresiz olarak gegerli olmayip, yonetim
kurulu Gyeliginin kazanilmasiyla baslar ve bu sifatin
kaybedilmesiyle sona erer. Bununla birlikte, yasadin
devamliolarak veya Uyeligin kaybindan sonra belli bir
sreyle devam etmesi "sdzlesmesel rekabet yasagi"
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kapsaminda ilgili Gye ile sirket arasinda rekabet
yasadi konulu bir sézlesme yapilmasi veya yonetim
kurulu Gyesiyle gorevinin ifasi amaciyla imzalanan
sozlesmeye bu yonde bir hukum eklenmesi ile
muUmkandur. Bu durumda, yasaga uymayan bir Gye,
Tark Ticaret Kanunu'nun 396. maddesi uyarinca
degil, yapilan sozlesmeye gore sorumlu tutulabilir.

iii. Yer Balamindan: TTK 396 ile 6ngorilen rekabet
yasadinin yer agisindan sinirlandiriimasi da mimkan
olup, bu kapsamda vyasadin ancak sirketin islerini
yUrittigu konum ve musteri cevresi bakimindan
gegerli oldugu savunulmaktadir. Bir baska deyisle,
yonetim kurulu Gyelerinin aslen yasak kapsaminda
dederlendirilen bir isi gorevli oldugu sirketin faaliyet
gosterdigi yer ve musteri cevresi disinda yiratmesi
yasak kapsami disinda degerlendirilmektedir.

iv. Kisi Bakimindan: TTK 396 ile 6ngorilen rekabet
yasadl sadakat ve ozen yukimlulugunin ozel bir
gorunimu olup, kural olarak yalnizca yonetim kurulu
Uyelerini baglamaktadir. Nitekim doktrinde, yeni
TTK déneminde anonim sirketlerde pay sahipleri
bakimindan rekabet vyasadi 6ngoérilemeyecedi
tartismasiz olarak kabul edilmektedir®  Ancak
yasadin kisiler agisindan kapsamina iliskin olarak
asagidaki konularin da ozellikle irdelenmesi faydali
olabilecektir;

- Murahhas liye ve murahhas midirler bakimindan:
Anonim sirketlerde yonetim kurullar, TTK'nin 367.
maddesinin 1. Fikrasi uyarinca, ana sozlesmede de bu
yonde hiuktm bulunmasi halinde, yonetimi kismen

veyatamamen birveyabirkagyonetim kurulu Gyesine
(murahhas Gye) veya Gcuncl kisive (murahhas
mudur) devredebilir. TTK 396 ile 6ngorilen rekabet
yasadi, yonetim kurulunun yonetim yetkilerinin devri
acisindan dederlendirildiginde murahhas Gyelerin
yonetim kurulu Gyesi olmalari dolayisiyla yasaga tabi
oldugu hususu tartismasiz olmakla birlikte, kendisine
yonetim ve temsil yetkisi devredilen Ggincd kisilerin
yani murahhas mudurlerin yasak kapsaminda
olup olmadigi hususu tartismalidir. Bu kapsamda
doktrindeki bir gorus, murahhas mudurlerin de TTK
m. 396 kapsaminda dederlendiriimesi gerektigini
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SIRKETLE REKABET ETME YASAGI
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company, its customer environment and business
potential, in favour of themselves or third parties,
and thereby causing damage to the company or
depriving the company of any benefit it may obtain.
The purpose of the provision is not to limit the
freedom of competition of the members of the
board of directors, but to protect the interests of
the company and the commercial order in general ?

As can be understood from the wording of the
article, it is possible to perform an act falling within
the scope of the prohibition of competition with
the authorisation of the general assembly, and
therefore, it is accepted in the doctrine that Article
396. For this reason, it is accepted in the doctrine
that Article 396 is not a "mandatory provision" and
is of a substitute nature, and therefore, the scope of
the prohibition may be narrowed, expanded, and
even the prohibition may be completely abolished **

l1l. SCOPE OF THE PROHIBITION OF
COMPETITION

According to Article 167 of the Constitution, the
Turkish economy is based on the principle of free
competition, while Article 48 of the Constitution
guarantees the freedom of everyone to work,
contract and establish private enterprises in the
fields of their choice. Therefore, the right to
compete or freedom to compete is a constitutional
right, and the provisions regarding the prohibition
of competition constitute an exception to these
principles. For this reason, it is accepted in the
doctrine that exceptional non-competition clauses
should be interpreted narrowly.” In this respect, the
prohibition of competition stipulated under Article
396 of the TCC also should be interpreted according
to the following limitations in terms of subject, term,
location and individuals®:

i. Subject: Article 396 of the TCC prohibits the
members of the board of directors from (i) engaging
in certain commercial transactions falling within
the company's field of activity on their own behalf
or on behalf of others, and (ii) entering into a

PROHIBITION OF BOARD MEMBERS IN JOINT STOCK
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company engaged in the same type of commercial
transactions as a partner with unlimited liability.
The doctrine adopts the view that the term
"commercial transactions falling within the scope of
the company's field of activity" covers the business
that the company is actually engaged in, rather than
the business specified in the articles of association
of the company. Therefore, the transactions that
are listed in the articles of association as the subject
matter of the company's business but are not
actually carried out by the company are considered
outside the scope of the prohibition, whereas the
transactions that the company is actually engaged
in, even though they are not listed in the articles of
association, are considered within the scope of the
prohibition.”

ii. Term: The prohibition of competition stipulated
under TCC 396 is not valid indefinitely; it starts with
the acquisition of the board membership and ends
with the loss of thistitle. However, itis possible forthe
prohibition to continue permanently or for a certain
period of time after the loss of the membership,
within the scope of 'contractual non-competition’,
by concluding an agreement on non-competition
between the relevant member and the company, or
by adding a provision to this effect to the agreement
signed with the member of the board of directors
for the performance of his/her duties. In this case,
a member who fails to comply with the prohibition
may be held liable according to the agreement, not
pursuant to Article 396 of the Turkish Commercial
Code.

iii. Location: It is also possible to limit the prohibition
of competition stipulated under TCC 396 in terms
of location, and in this regard, it is argued that the
prohibition is valid only in terms of the location and
customer circle where the company conducts its
business. In other words, it is considered outside
the scope of the prohibition for the members of
the board of directors to carry out a business,
which is originally considered within the scope of
the prohibition, outside the location and customer
circle of the company.




savunmaktadir. Ancak doktrindeki bir dider goruse
gore bu kisiler TTK 39¢'dan ziyade ticari temsilci,
ticari vekil ve diger tacir yardimcilari bakimindan
6098 sayili Turk Borglar Kanunu’nun (“TBK”) 553.
Maddesiile 6ngorilen rekabet yasadina tabidir” TTK
m. 369’da yonetimle gorevli GglncU kisiler de tipki
yonetim kurulu Gyeleri gibi sadakat yakumlaligune
tabi kilindigindan ve murahhas mudurlerin murahhas
Uyelerle yetki kullanim sekli ve sirketin isleyisi ile
onemli bilgi ve belgelere erisim agisindan bir fark
bulunmadigindan, murahhas mudurlerin de TTK
369 ile 6ngorulen yasada tabi oldugu kanaatindeyiz.
Ancak murahhas mudurlerin TTK 369 ile 6ngorilen
yasaga tabi olmadigi kabul edilse dahi, TBK'nin
553. Maddesinde tacir yardimcilari igin getirilen
rekabet yasagi daha dar kapsamli da olsa bu kisiler
icin gecerli olacaktir. TBK’nin 553. Maddesiyle
‘ortak olmak” yasak kapsamina alinmadigindan bu
kisilerin murahhas mudur olduklari sirketle ayni isle
ugrasan bir sirkete ortak olarak girmesi mumkin
olsa bile, rekabet yasadina giren bir islemi, sirketin
temsile yetkili ortagi veya yonetim kurulu Gyesi veya
sirket mudury sifatiyla gergeklestirmeleri mumkun
olmayacaktir©

- Tizel kisi yénetim kurulu Uyeleri ve gercek kisi
temsilcileri_bakimindan: TTK'nin 359. Maddesinin
2. Fikrasi uyarinca tuzel kisiler de yonetim kurulu
Uyeligine  secilebilmektedirler.  Dolayisiyla hem
yonetim kurulu Gyeligine segilen tizel kisi hem de
tzel kisi adina hareket eden gergek kisi temsilcisi
TTK'nin 369. Maddesiile 6ngorilen rekabet yasagina
tabidir. "

- Gecici y6netim kurulu Gyeleri bakimindan: TTK
363. Madde uyarinca yonetim kurulunda bir Gyeligin

istifa, 6lum vb. nedenlerle bosalmasi halinde yonetim
kurulu tarafindan gegici olarak Gye secilip genel
kurulun onayina sunulmaktadir. Doktrinde kabul
edilen gorise gore, gegici olarak secilen yonetim
kurulu Uyeleri de gecici olarak gorev yaptiklar
sire boyunca, genel kurul tarafindan uyelikleri
onaylanmasa dahi, TTK 369 ile 6ngorilen rekabet
yasagina tabidir”
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IV. YONETIM KURULU UYELERINE
REKABET EDILMESINE ILISKIN iZIN
VERILMESI

Doktrinde ve uygulamada, vyonetim  kurulu
Uyelerine sirketle rekabet etmelerine (i) ana
sozlesme igerisinde veya (i) genel kurul karariyla
izin verilebilecegi kabul edilmektedir. Bu kapsamda
verilecek izin  tim yonetim  kurulu  Gyelerini
kapsayabilecedi gibi, munferit bir Gyeye iliskin olarak
da verilebilir. Bunun yani sira verilecek iznin somut
bir is / eylem bakimindan ozellestirilerek verilmesi,
yani vyasadin tamamen kaldirnlmamakla birlikte
kapsaminin daraltiimasi da mumkundur. Ancak genel
kurul ile verilecek izinler bakimindan, TTK 436/7de
yer alan oydan yoksunluk duzenlemesine de dikkat
edilmelidir. Bir baska deyisle, ilgili yonetim kurulu
Uyesinin kendisinin veya TTK'nin 436/1.maddesinde
sayilan yakinlarinin sirkette pay sahibi olmasi halinde,
ilgili kisilerin s6z konusu Gyenin izin muzakeresinde
oy kullanmamasi gereklidir” Bununla birlikte dikkat
cekmek gerekir ki, Yargitay kararlarinda kabul edildigi
Uzere, oydan vyoksunluk sadece kendisine veya
kanunda belirtilen vyakinlarina rekabet izni verilen
yonetim kurulu Gyeleri bakimindan séz konusudur™
Bu bakimdan hukam, tim yonetim kurulu Gyelerine
ibra kararlarinda oydan yoksunluk getiren TTK'nin
436/2. Maddesinden ayrismaktadir.

V. REKABET YASAGINA AYKIRILIK
HALINDE UYGULANAN YAPTIRIMLAR

i. Yaptirim Kapsami

Rekabet yasagina aykiri davranislarla ilgili yaptirimlar
TTK 369. Maddesinin 1. Fikrasi ile 6ngordlmis ve
yasada avykiri davranis halinde sirkete asadidaki
secimlik haklar taninmistir:

a) Zararin tazminini talep etmek,

b) islem Uye tarafindan kendi hesabina yapilmis ise,
vapllan islemin sirket namina yapimis sayilmasini
istemek,

©) Islem Gclincy kisi hesabina yapilmissa, bundan
dogan menfaatlerin sirkete devrini talep etmek,
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iv. Individuals: The prohibition of competition
stipulated under Article 396 of the TCC is a special
form ofthe duty of loyalty and diligence, and asarule,
binds only the members of the board of directors. As
a matter of fact, the doctrine unequivocally accepts
that the prohibition of competition cannot be
stipulated for shareholders in joint stock companies
under the TCC.® However, it may be useful to
examine the following issues regarding the scope of
the prohibition in terms of individuals;

- In terms of executive directors (murahhas Gye)
and _managing directors (murahhas _muddr):
Pursuant to Paragraph 1 of Article 367 of the TCC,
boards of directors of joint stock companies may

delegate the management partially or wholly to
one or more members of the board of directors
(executive director/murahhas Uye) or to a third
party  (managing director/murahhas  muaduar),
provided that the articles of association contain
a provision to this effect. When the prohibition of
competition stipulated under Article 396 of the
TCC is evaluated in terms of the delegation of the
management powers of the board of directors,
although it is undisputed that the managing
directors are subject to the prohibition due to their
status as a member of the board of directors, it is
controversial whether the third parties, namely the
managing directors, to whom the management
and representation powers are delegated, are
within the scope of the prohibition. In this context,
a doctrinal opinion argues that managing directors
should also be considered within the scope of Art.
396 TCC. However, according to another opinion
in the doctrine, these individuals are subject to the
prohibition of competition stipulated under Article
553 of the Turkish Code of Obligations No. 6098
("TCO") for commercial representatives, commercial
agents and other merchant assistants, rather than
Article 396 of the TCC? Since Article 369 of the TCC
subjects third parties in charge of management
to the duty of loyalty, just like the members of the
board of directors, and since there is no difference
between the executive directors and the managing
directors in terms of the manner of exercise of

PROHIBITION OF BOARD MEMBERS IN JOINT STOCK
COMPANIES FROM COMPETING WITH THE COMPANY

authority and access to important information and
documents regarding the operation of the company,
we are of the opinion that the executive directors
are also subject to the prohibition stipulated under
Article 369 of the TCC. However, evenifitis accepted
that the managing directors are not subject to the
prohibition stipulated under Article 369 of the TCC,
the prohibition of competition introduced for the
assistant merchants under Article 553 of the TCO
shall apply to these individuals, albeit in a narrower
scope. Since "being a partner” is not included within
the scope of the prohibition under Article 553 of
the TCO, even if it is possible for such individuals
to become a partner in a company engaged in the
same business as the company of which they are
managing directors, it will not be possible for them to
carry out a transaction falling within the scope of the
prohibition of competition as a partner authorised
to represent the company or as a member of the
board of directors or as a director of the company.”®

- In terms of legal entity board members and
their real person representatives: Pursuant to
Article 359, Paragraph 2 of the TCC, legal entities
may also be elected as members of the board of

directors. Therefore, both the legal entity elected
as a member of the board of directors and the real
person representative acting on behalf of the legal
entity are subject to the prohibition of competition
stipulated under Article 369 of the TCC."

- In terms of temporary board members: Pursuant
to Article 363 of the TCC, in the event of a vacancy
in the board of directors due to resignation, death,
etc, a temporary member is elected by the board
of directors and submitted to the approval of

the general assembly. According to the opinion
accepted in the doctrine, the temporarily elected
members of the board of directors are also subject
to the prohibition of competition stipulated under
Article 369 of the TCC, even if their membership is
not approved by the general assembly, during their
temporary term of office.”?




d) Aykiri islem ayni konu ile ugrasan baska bir
ortakliga sinirsiz sorumlu ortak olarak girilmesiyse,
ilgili yonetim kurulu Uyesinden bu ortakliktan
¢tkmasiniveya bu ortakliktan elde ettigi menfaatlerin
sirkete devrini talep etmek.”

Yukaridakilere ek olarak TTK 369. Maddeye aykiri
hareket eden bir yonetim kurulu Gyesinin genel
kurul tarafindan hakli sebeple azlinin de mumkin
oldugunu belirtmek gerekir'

TTK Madde 369un 2. Fikrasi uyarinca yukarida
sayilan segimlik haklardan hangisinin kullanilacagina,
aykiri harekette bulunmayan diger Gyeler karar
vermektedir. Fakat yasagi ihlal eden Gye sayisinin
fazlaligi nedeniyle yonetim kurulu vyeter sayiyi
saglayamadigindan  karar alamiyorsa, alternatif
haklardan hangisinin kullanilacagina iliskin secim
yetkisi genel kurula ait olacaktir.” Haklarin kullaniima
sekli ise zamanasimi sdresini kesmesi icin dava
yoluyla olmalidir'®

Son olarak, yukarida da aktarildigi Gzere TTK 369.
Maddesinin 4. Fikrasi “Yonetim kurulu dyelerinin
sorumluluklariyla ilgili hakamler sakhidir” seklinde
okunmaktadir. ilgili fikra ile rekabet yasadina aykiri
hareket eden vyonetim kurulu Gyelerinin kanuna
aykir hareketlerinden dogan zararlar bakimindan,
pay sahiplerinin ve sirket alacaklilarinin TTK 553.
Madde kapsaminda ilgili Gyeye karsi sorumluluk
davasi acabilecedine vurgulama yapilarak 6762 sayili
eski Turk Ticaret Kanunu donemindeki tartismalar
sona erdirilmistir.”

ii. Zamanasimi

TTK'nin 369. maddesinin 3. fikrasi geredince, sirketin
rekabet yasadi ihlali gibi durumlarda sahip oldugu ve
yukarida sayilan alternatif haklar, yonetim kurulunun
diger Uyelerince bu ihlalin fark edildigi tarihten
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itibaren 3 ay icinde veya ihlal gergceklesmesinden
itibaren 1 il gecgtikten sonra zamanasimina
ugramaktadir.

VI. SONUC

Rekabet, ticari ilerlemenin temel itici guglerinden
biri olmakla birlikte, rekabet etme hakkinin kotuye
kullanmasini  engellemek amaciyla gesitli  yasal
duzenlemeler getirilmistir. Bunlardan biri olan Turk
Ticaret Kanunu'nun 396. maddesi, yonetim kurulu
Uyelerinin sirketleri aleyhine rekabetci faaliyetlerde
bulunmalarini  agikca yasaklamaktadir.  Rekabet
yasaginin kapsami, konu, sure, yer ve kisi bakimindan
belirli sinirlamalar icermektedir. Ozellikle, yasagin
yalnizca sirketin fiili olarak faaliyet gosterdigi islerle
sinirl oldugu ve tim isletme konusunda bir sinirlama
getirilmedigi ve yonetim kurulu Gyelerinin sirketin
faaliyet gosterdigi konum ve musteri cevresi disinda
rekabetci faaliyetlerde bulunmasi yasak kapsami
disinda degerlendirilmektedir. TTK 369. madde
yasadin ihlal edilmesi durumunda kendi igerisinde
cesitli yaptinmlar da 6ngérmektedir. Bu kapsamda
yasagin ihlali halinde aykirilida ugrayan sirketin
zararin tazmini, islemlerin sirket adina yapilmis
sayilmasi, yapilan islemlerden dodan menfaatlerin
sirkete devri gibi segimlik haklari mevcut olup bu
haklarikullanma yetkisiaslen ihlali gerceklestirmeyen
yonetim kurulu Uyelerine aittir. Bununla birlikte
onemle not etmek gerekir ki, bu segimlik haklar
yonetim kurulunun diger Gyelerince bu ihlalin fark
edildigi tarihten itibaren 3 ay icinde ve her haltkarda
ihlalin gerceklestidi tarihten itibaren 1 yil gegtikten
sonra zamanasimina ugramaktadir.

ANONIM SIRKETLERDE YONETIM KURULU UYELERININ
SIRKETLE REKABET ETME YASAGI
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V. AUTHORISATION GRANTED TO
THE MEMBERS OF THE BOARD OF
DIRECTORS TO COMPETE

In doctrine and practice, it is accepted that
the members of the board of directors may be
authorised to compete with the company (i) within
the articles of association or (i) by a resolution of the
general assembly. The authorisation to be granted
within this scope may cover all members of the board
of directors, or may be granted in relation to an
individual member. In addition, it is also possible that
the permission to be granted may be customised in
terms of a concrete work/action, in other words, the
scope of the prohibition may be narrowed, although
it is not completely abolished. However, in terms
of the authorisations to be granted by the general
assembly, attention should also be paid to the non-
voting shares provision under Article 436/1 of the
TCC. In other words, if the relevant board member
himself/herself or his/her relatives listed in Article
436/1 of the TCC hold shares in the company, these
individuals should not vote in the authorisation
discussion of the relevant member”® However, it
should be noted that, as recognised in the decisions
of the Court of Cassation, the deprivation of voting
rights is only applicable to the members of the board
of directors who have been granted a competition
authorisation for themselves or their relatives
specified in the law. In this respect, the provision
differs from Article 436/2 of the TCC, which provides
that all members of the board of directors are
deprived of voting rights in release resolutions.

V. SANCTIONS FOR BREACH OF
NON-COMPETITION

i. Scope of Sanctions

The sanctions for breaches of the prohibition of
competition are stipulated in Article 369, Paragraph
1 of the TCC and the following optional rights are
granted to the company in case of breach of the
prohibition:

PROHIBITION OF BOARD MEMBERS IN JOINT STOCK
COMPANIES FROM COMPETING WITH THE COMPANY

a) To demand compensation for the damage,

b) If the transaction is made by the member on
his/her own account, to request the transaction
to be deemed to have been made on behalf of the
company,

¢) If the transaction is made on behalf of a third
party, to request the transfer of the benefits arising
therefrom to the company,

d) Ifthe violationis entering into another partnership
dealing with the same subject matter as an unlimited
liability partner, to request the relevant member of
the board of directors to exit from this partnership
or to transfer the benefits obtained from this
partnership to the company.”

In addition to the above, it should be noted that
a member of the board of directors who acts in
violation of Article 369 of the TCC may be dismissed
by the general assembly for just cause.”

Pursuant to Article 369, Paragraph 2 of the TCC, the
other members who do not violate the prohibition
shall decide which of the above-mentioned
alternative rights shall be exercised. However, if
the board of directors is unable to take a decision
due to the excessive number of members violating
the prohibition, the general assembly shall be
authorised to choose which of the alternative rights
shall be exercised.” The way of exercising the rights
must be through litigation in order to interrupt the
statute of limitations.”

Finally, as mentioned above, Paragraph 4 of Article
369 of the TCC reads as "Provisions regarding the
liability of the members of the board of directors
are reserved." With the relevant paragraph, it is
emphasised that the shareholders and company
creditors may file a liability lawsuit against the
relevant member within the scope of Article 553
of the TCC in respect of the damages arising from
the unlawful acts of the members of the board of
directors who act in violation of the prohibition of
competition, thus ending the debates during the
former Turkish Commercial Code No. 67627
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2 Asik, P. (2017, 5. 167). Anonim Sirketlerde Rekabet Yasadi (TTK m.396). Ankara
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Ozel Hukuk Anabilim Dali), s. 204-206

5 Asik, P (2017, 5.169)
6 Asik, P.(2017,5.170)
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Yasagini dizenleyen maddeler cercevesinde yetki verilmesine dair maddenin,
Uyenin kullandigi oyun sayilmamasi nedeniyle genel kurul karar yeter sayisi
saglanamadigindan, oydan yoksunluk maddesini duzenleyen TTK'min 436
maddesi cercevesinde iptali gerektigi belirtilmistir.

14 Ornek olarak Yargitay 11. HD. E: 2014 / 4613 K: 2014 / 12296 sayili 27.06.2014
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E:2019 /689 K: 2019 / 7655 sayili 02.12.2019 tarihli karar.

17 Pulash, H. (2014, 5.1170).
18 Asik, P. (2017, 5.196)

19 Bkz. Bakirkdy 4. Asliye Ticaret Mahkemesi, 2019/599 E., 2019/1010 K. sayili ve
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ii. Statute of limitations

Pursuant to paragraph 3 of Article 369 of the TCC, the
aforementioned alternative rights of the company in
cases such as breach of non-competition are time-
barred within 3 months after the other members of
the board of directors become aware of the breach,
orafter 1year has elapsed since the breach occurred.

VI. CONCLUSION

Although competition is one of the main driving
forces of commercial progress, various legal
reqgulations have been introduced to prevent the
abuse of the right to compete. Article 396 of the
Turkish Commercial Code explicitly prohibits board
members from engaging in competitive activities
againsttheircompanies. The scope of the prohibition
of competition includes certain limitations in terms
of subject, duration, location and individuals. In
particular, the prohibition is limited only to the
businesses in which the company is actually active,
and a prohibition of competition is not imposed on
the entire business, and the competitive activities of
the members of the board of directors outside the
location and customer circle in which the company
operates are considered outside the scope of the
prohibition. Article 369 of the TCC also stipulates
various sanctions in case of violation of the
prohibition. In this regard, in the event of a breach of
the prohibition, the breached company has optional
rights such as compensation for damages, deeming
the transactions to have been made on behalf of the
company, transferring the benefits arising from the
transactions to the company, and the authority to
exercise these rights belongs to the members of the
board of directors who did not commit the breach.
However, it is important to note that these optional
rights are time-barred within 3 months from the date
of realisation of the breach by the other members of
the board of directors, and in any case, after 1 year
from the date of the breach.
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companies as partners, into limited partnership companies as limited partners,
and into cooperatives as partners with personal and unlimited liability.
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14 For example, see the decision of the 1th Civil Chamber of the Court of
Cassation dated 27.06.2014 with the Merits No. 2014 / 4613 and Decision No. 2014
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15 Pulasli, H. (2014, p. 1170). Corporate Law Commentary, Volume | (2nd Edition).
Ankara, Turkey: Adalet Publishing House
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prohibition of competition is a just cause for dismissal, has allowed the dismissal
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members of the board of directors. See also "Article 396 of the TCC grants the
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competition clause exclusively to the damaged shareholder. Therefore, the
shareholders do not have the right to file a lawsuit based on this article.” (11th
Civil Chamber of the Court of Cassation, 2017/420 Merits and 2018/6137 Decision)




1. TUZEL KISILIK KAVRAMI

Hukuk Duzeni, gercek kisiler disinda birtakim
organizasyonlara da kisi sifatini tamimistir. Tazel
kisiler, gercek kisilerin disinda, kisi sifatina sahip olan
organizasyonlari ifade eder. Boylece hukuk duzeni,
gercek kisilerin yaninda tuzel kisilerin de hukuk
sUjesi olarak hak ehliyetine, yani hak kazanma ve
borg altina girme yetenedine sahip oldugunu kabul
etmistir.

Turk Medeni Kanunu’'nun “tuzel kisilik” bashkl 47
maddesinde tuzel kisilik kavrami; “Basli basina bir
varligr olmak (zere &rgdtlenmis kisi topluluklari
ve belli bir amaca 6zgulenmis olan bagimsiz mal
topluluklari, kendileriile ilgili 6zel hukamler uyarinca
tizel kisilik kazanirlar” seklinde tanimlanmistir.
Tazel kisilik taninmasinin dnemli bir sonucu, kendini
olusturan kisilerden ve organlarin  Uyelerinden
ayri ve bagimsiz bir yapiya sahip olmasidir. Bunun
sonucunda, tizel kisiligin kurucular yahut Gyeleri
ile tuzel kisiligin borglari arasinda bir ayrim ortaya
cikmaktadir.

Tuzel kisilik perdesinin aralanmasi? kavrami ise bazi
sartlarinvarligi halinde tuzel kisilik dikkate alinmadan,
tuzel kisiligin arkasina saklanan kimsenin borgtan
sorumlu tutulmasidir.? Bu noktada tuzel kisilik perdesi
ancak mahkeme karari ile kaldinlabilmektedir ve
tuzel kisilik perdesinin kaldirilmasindan sonra tuzel
kisiligin malvarligindan tahsil edilemeyecek borglar
veya cezai sorumluluk bakimindan tizel kisiden ayri
bir kisinin sorumluluguna gidilmektedir.
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Tuzel kisilik perdesinin aralanmasi kavramina iliskin
olarak Turk Hukuk Sistemi'nde 6zel bir dizenleme
bulunmamaktadir. Ogretide tlzel kisilik perdesinin
kaldirilmasi kavrami, adirlikli olarak hakkin kotuye
kullanilmasi yasaginin duzenlendigi Tark Medeni
Kanunu'nun 2. maddesine dayandirimaktadir.?
Yargitay kararlari da tuzel kisilik perdesinin
aralanmasini, hakkin kotiye kullanilmasi yasagina
dayandirmaktadir® Biz calismamizda tuzel kisilik
perdesinin aralanmasi kavraminin 6zel gorinim
bicimlerini ele alacadiz.

2. TUZEL KISILIK PERDESININ
KALDIRILABILECEGI OZEL
DURUMLAR

2.1. Ozkaynak Yetersizligi: Sirketin sermayesi,
sirketin ticari faaliyeti ve bundan dogabilmesi
muhtemel  risklerle  karsilastinldiginda  yeterli
olmalidir. Aksi takdirde, bu ortaklidin paravan oldugu
ve hakkin kotuye kullanilmasi amaciyla kuruldugu
varsayilabilmektedir

2.2. Tiizel Kisi Uzerinde Belirli Kisi Ya da Grubun
Hakimiyet Kurmasi: Burada bir ortakhidin gergek
veya tuzel kisi olan herhangi bir ortadinin gucu
nedeniyle ona olan bagimliliginin bir sonucu olarak
ortakliga hakim olmasi ve bu kisinin ortakhigin
cikarlari ile celisen kendi ozel ¢ikarlarini gozeterek
bu cikarlara Ustunluk taninmasi sonucunda ortakhdin
faaliyetlerini  kendi ¢ikarlarina  hizmet edecek
sekilde yonlendirilmesi  halinde hakim ortagin
sorumluluguna tizel kisilik perdesinin kaldirilarak
gidilebilecedi kabul edilmektedir’
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THE CONCEPT OF PIERCING

THE CORPORATE VEIL

1. CONCEPT OF LEGAL ENTITY

In addition to natural persons, the legal framework
also recognizes certain organizations as persons.
Legal persons pertain to organizations distinct
from natural persons, bestowed with the status of
personhood. Consequently, the legal framework
acknowledges that legal entities, in addition to
natural persons, possess the capacity to acquire
rights and incur obligations as subjects of law.'

Article 47 of the Turkish Civil Code, entitled "legal
personality’, defines the concept of legal personality
as follows: "Communities of persons organized to
have an independent existence and independent
property communities dedicated to a specific
purpose acquire legal personality in accordance
with the special provisions relating to them." An
important consequence of the recognition of legal
personality is the establishment of a distinct and
independent structure apart from the individuals
and corporate organs that constituting it. As a
corollary, a distinction emerges between the
founders or members of the legal entity and the
obligations of the legal entity.

The concept of piercing the corporate veil* is that in
the presence of certain conditions, the person hiding
behind the legal entity may be held responsible for
the debt without considering the legal entity. At this
point, the piercing of the corporate veil can only be
effectuated through a court decision, and after the
piercing of the corporate veil, an individual separate
from the legal entity becomes liable for debts that

remain uncollectible from the assets of the legal
entity or incurs criminal liability.

There is no specific regulation in the Turkish
Legal System regarding the concept of piercing
the corporate veil. In legal doctrine, the concept
of piercing the corporate veil is mainly relies on
Article 2 of the Turkish Civil Code, which regulates
the prohibition of abuse of rights.* The decisions of
the Court of Cassation also base the piercing of the
corporate veil on the prohibition of abuse of right.®
In this study, we will examine the special forms of the
concept of piercing the corporate veil.

2. SPECIAL CIRCUMSTANCES WHERE
THE CORPORATE VEIL MAY BE LIFTED

2.1. Inadequacy of Equity: The company's capital
should be adequate compared to the company's
business activity and the associated risks. Otherwise,
it may be assumed that this partnership is a shell
company and established for the purpose of abuse
of right.®

2.2.Dominance of a Certain Person or Group over
a Legal Entity: In situations where a shareholder,
whether a natural or legal person, exerts dominance
over a partnership due to dependence resulting
from their influence, and directs the partnership's
activities to serve their personal interests in
disregard of the partnership's interests, lifting
the corporate veil is deemed permissible. In such
instances, the liability of the controlling shareholder
may be addressed through this measure .’
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2.3. Malvarliklarinin ya da Alanlarin Birbirine
Karismasi:  Tuzel kisilik perdesinin aralanacadi
konusunda doktrinde mutabik kalinan en onemli
durum, tazel kisilik ile ortaklarin malvarliklari ile
faaliyet alanlarinin birbirine ayirt edilemeyecek
sekilde karistirilmasi halidir.  Malvarliklarinin
birbirine karismasi, genel olarak bir malin kimin
malvarligina ait oldugunun tutulan defterlerden
tespit edilememesi halidir® Kural olarak anonim
sirketin  malvarligi, ortaklarinin malvarligindan
ayridir. Ancak tUlkemizde de ¢ok sik rastlandigi Uzere
tacirler, sermaye sirketlerini sahsi malvarligiymis
gibi istedidi sekilde kullanmakta ve kendi sahsi
malvarligi ile sirketin malvarligi arasinda herhangi
bir ayrim yapmamaktadir. Buna bagli olarak da tuzel
kisi malvarligi ile ortak malvarligi ayrilamaz sekilde
karismaktadir. Bu durumda, tuzel kisilik perdesinin
kaldirilmasinin sartlari ortaya ¢ikabilmektedir.

2.4. Yabanci Yonetim: Perdenin aralanmasini
gerektiren bir diger baslik ise yabanci yonetimdir.
Yabanci yonetim; sirket faaliyetlerinin sirket cikarlari
yerine ona yabanci ¢ikarlar lehine yonlendirilmesini
ifade eder.

2.5. Kurumsal Koétiye Kullanma: Ortaklar
tarafindan sirketin tuzel kisiliginin alacaklilara zarar
verme kastiyla yani bilingli olarak kullaniimasi halinde
kurumsal bir kotuye kullanma hali s6z konusudur.
Kurumsal kotiye kullanma  haline  tuketicileri
dolandirmak amaciyla kurulmus olan e-ticaret
firmalarini &rnek gosterebiliriz”

3. TEORININ GORUNUM BICIMLERI

Bir butun olmakla birlikte tizel kisilik perdesinin
aralanmasi teorisi, farkl sekillerde uygulanarak
perdenin  arkasindaki  kisilerin  sorumluluguna
gidilebilmesi  mumkandar.  Ogretide  cesitli
adlandirmalar kullanilsa da ¢alismamiz kapsaminda
somut olayin &zelliklerine gore duz, ters, vyatay,
capraz veya katmerli olmak Uzere bes farkl sekilde
perdenin aralanmasindan bahsedilecektir.
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3.1. Tuzel Kisilik Perdesinin Diiz Aralanmasi:
Tuzel kisilik perdesinin diz aralanmasi, alacaklilara
karsi sadece kendi malvarligi ile sorumlu olan tuzel
kisiligin sorumluluk alaninin, perdenin arkasindaki
ortaklari da kapsayacak sekilde genisletiimesidir.
Bu durumda, tizel kisinin alacaklilar, tuzel kisilik
perdesinin arkasindaki ortaklara da basvurma
imkani kazanmaktadir.  Tuzel kisilik perdesinin
duz aralanmasi, VYargitay tarafindan da kabul
edilmektedir'®

3.2. Tizel Kisilik Perdesinin Ters Aralanmasi:
Tuzel kisilik perdesinin bir sonucu olarak, ortadin
alacakllarin dodrudan tuzel kisinin  malvarligina
basvurmasi mumkian  degildir. Bir tuzel kisinin
Uyelerinin - veya ortaklaninin  sahsi  alacaklilar;
alacaklarini, tazel kisiligin  malvarligindan ancak
“dolayl” bir sekilde tahsil edebilmektedir. Ornedin;
bir sirket ortadinin sahsi alacaklisi, ortadin sirketteki
payinin haczedilmesi vyoluyla alacagini, aslinda
sirketin malvarlidindan “dolayl” bir sekilde tahsil
edebilmektedir.  Tazel kisilik  perdesinin  ters
aralanmasi durumunda ise, ortaklarin veya Gyelerin
sahsi borglarindan oturt “dogrudan” tuzel kisiligin
malvarlidina muracaat edilebilmektedir." Tuzel kisilik
perdesinin ters aralanmasi da Yargitay kararlarina
yansimistir.”?

3.3. Tizel Kisilik Perdesinin Capraz Aralanmasi:
Tuzel kisilik perdesinin ¢apraz aralanmasi, ayni hakim
sirketin, bagli sirketleri (kardes sirketler) arasindaki
perdenin aralanmasi halini ifade etmektedir.
Perdenin capraz aralanmasi, sirasi ile tlzel kisilik
perdesinin &nce ‘ters aralanmasi’ daha sonra da ‘duz
aralanmasi’ ile gergeklesmektedir. Soyle ki; dncelikle
bagl sirket hakkindaki bir meseleden dolayi tizel
kisilik perdesi aralanarak hakim sirkete ulasiimakta
(duz aralama), sonra da hakim sirket ile diger bir bagl
sirket arasindaki perdenin aralanmasi (ters aralama)
sonucu diger badli sirkete ulasilmaktadir.®

3.4. Tiizel Kisilik Perdesinin Yatay Aralanmasi:

Hakim bir sirkete bagl olmayan ancak ayni ortak
veya yoneticilerden olusan iki farkli sirketten birisinin
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2.3. Commingling of Assets or Fields of Activity:
A widely recognized scenario by legal doctrine
warranting the piercing of the corporate veil is
the commingling of assets and fields of activity
between the legal entity and its shareholders to
an extent where they become indistinguishable.
Asset confusion typically occurs when it becomes
challenging to ascertain ownership of specific assets
from the financial records.® As a rule, the assets of
a joint stock company are separate from the assets
of its shareholders. However, as it is very common
practice in our country, merchants treat capital
companies as if they were their personal assets and
do not make any distinction between their personal
assets and the assets of the company. Accordingly,
the assets of the legal entity and the assets of the
shareholders are inextricably intertwined. In this
case, the conditions for piercing the corporate veil
may aris.

2.4. Foreign Management: Another topic that
requires the piercing of the corporate veil is foreign
management. Foreign management refers to the
direction of company activities in favor of foreign
interests instead of company interests.

2.5. Corporate Abuse: Corporate misappropriation
occurs when shareholders purposefully exploit the
legal personality of the company with the intention
of harming the creditors. Examples of corporate
misuse include establishment of e-commerce
companies to defraud consumers”’

3. FORMS OF THEORY

While the theory of piercing the corporate veil
represents a unified concept, it manifests in
various forms, allowing for different approaches
to holding individuals behind the veil accountable.
Within the scope of this study, five different ways of
piercing the veil will be discussed: straight, reverse,
horizontal, diagonal, or layered, depending on the
characteristics of the specific case.
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3.1. Vertical Piercing of the Corporate Veil: A
vertical piercing of the corporate veil is the extension
of the area of liability of a legal entity, which is liable
to creditors only with its own assets, to include
the shareholders behind the veil. In this case, the
creditors of the legal entity may also apply to the
shareholders behind the veil of the legal entity. The
concept of vertical piercing of the corporate vell is
also acknowledged by the Court of Cassation."”

3.2. Reverse Piercing of the Corporate Veil: As
a result of the corporate vell, it is not possible for
the shareholder's creditors to directly access the
assets of the legal entity. The personal creditors of
the members or partners of a legal entity can only
collect their claims "indirectly" from the assets of
the legal entity. Forinstance, a personal creditor of a
shareholder of a company can collect its receivables
"indirectly" from the assets of the company through
the seizure of the shareholder's share in the
company. In the case of a reverse piercing of the
corporate veil, the assets of the legal entity can be
applied "directly" to satisfy the personal debts of the
shareholders or members” The concept of reverse
piercing of the corporate veil is also recognized in
decisions by the Court of Cassation.”

3.3. Cross Piercing the Corporate Veil: Cross-
breaking of the corporate veil refers to the cross-
breaking of the veil between the subsidiaries (sister
companies) of the same parent company. The cross
piercing of the veil is realized by first 'cross-breaking'
and then 'straight-breaking’ of the legal personality
veil. Initially, the corporate veil is pierced concerning
a matter related to the subsidiary company,
reaching the parent company (straight piercing).
Subsequently, the veil between the parent company
and another subsidiary company is pierced, reaching
the second subsidiary company (reverse piercing).”

3.4. Horizontal Piercing of the Corporate Veil:
Horizontal parting of the veil involves attempts
by creditors of one of two distinct companies,
not affiliated with a dominant parent company




alacaklilarinin, diger sirketin malvarligina ulasmasina
yonelik olarak yapilan girisimlerdir. Boylece tek bir
idare altinda bulunan aslinda hukuken birbirinden
bagimsiz sirketler, sartlarin olusmasi halinde bir
butin olarak bor¢lardan sorumlu tutulabilecektir.
Mahkeme kararlarinda da yatay aralanma kavramina
atif yapilmaktadir.™

3.5. Tuzel Kisilik Perdesinin Katmerli Aralanmasi:
Uygulamada sik karsilasiimamakla birlikte, bir de
tuzel kisilik perdesinin katmerli aralanmasi ihtimali
vardir. Dolayli pay sahipligi veya dolayli hakimiyetin
oldugu durumlarda tizel kisilik perdesinin aralanmasi
gerekiyorsa bu durumda birden fazla kez yukari
veya asadl yonde tuzel kisilik perdesinin aralanmasi
gerekecektir.

4. SONUC

Tuzel kisiler, kendisini  olusturan gercek Kkisi
ortaklarindan bagimsiz olarak kendi nam ve
hesabina hak ve borg¢lara sahip olabilmektedirler. Bu
nedenle tuzel kisilerin alacakllari da, bu borclardan
oturd  Uyelerin - veya ortaklarin malvarligina
ulasamamakta, vyalnizca tuzel kisinin malvarligina
basvurulabilmektedir Bu durum, tizel kisilerin
sinirh - sorumluluk ilkesinin bir sonucudur. Sinirh
sorumluluk ilkesi kapsaminda pay sahibinin ortakliga
karsi tek bir borcu bulunmakta, ortaklik alacaklarina
karsi sorumluludu bulunmamaktadir. Yani ortaklik
borglarindan dolayi ortaklidin  kendi malvarligi
ile sorumlulugu bulunmaktadir. Ancak bu ilkenin
uygulanmasi mutlak bir zorunluluk dedildir: Tuzel
kisilik perdesinin aralanmasi vyahut kaldirilmasi
olarak da tarif edilen kavram, tuzel kisilerin sinirli
sorumluluk ilkesinin istisnasini  olusturmaktadir.
Yukarida yapilan agiklamalar kapsaminda, tuzel kisilik
perdesinin  kaldinlmasinin Yargitay tarafindan da
kabul edilen en belirgin dort sekli bulunmaktadir.
Bunlar; duz kaldirma, ters kaldirma, ¢apraz kaldirma
ve yatay kaldirmadir. Tum bu hallerde, tuzel kisilige
ait sermayenin aralanarak, tlzel kisiligi olusturan
kisilere yahut tuzel kisiler ile badlantili sirketlere
gidilebilmektedir. Bu noktada onemle belirtmek
istedigimiz husus sudur ki, tizel kisilik perdesinin
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aralanmasi hali sinirl sorumluluk ilkesinin bir istisnasi
olup “istisnalar dar yorumlanir” ilkesi kapsaminda
degerlendirilmesi gerekmektedir.
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but sharing the same shareholders or managers,
to access the assets of the other company. In this
manner, legally independent companies under a
single management may collectively be held liable
for debts, if specific conditions are met. The concept
of horizontal spacing is also referred to in court
decisions.”

3.5. The Layered Piercing of the Corporate Veil:
Although not frequently encountered in practice,
thereis also the possibility of multiple piercing of the
corporate veil. In cases of indirect shareholding or
indirect control, if the necessity arises to pierce the
corporate veil, then it may be required to pierce the
veil multiple times, either upwards or downwards.

4. CONCLUSION

Legalentities may have rightsand obligations ontheir
own behalf and account, independently of their real
person shareholders. Consequently, the creditors of
legal entities are precluded from accessing the assets
of the members or shareholders to satisfy debts and
can only apply to the assets of the legal entity. This
is a consequence of the principle of limited liability
governing legal entities. Within this framework, a
shareholderis obligated solely to the partnershipand
is not personally liable for the partnership’s debts. In
other words, the shareholders’ liability is confined
to their own assets. However, the application of
this principle is not an absolute obligation: The
concept, which is also defined as piercing or lifting
of the corporate veil, constitutes an exception to the
principle of limited liability of legal entities. Within
the scope of the explanations provided above,
four predominant forms of lifting the veil of legal
personality emerge, which are all recognized by the
Court of Cassation. These are straight lifting, reverse
lifting, diagonal lifting, and horizontal lifting. In all
these cases, the capital belonging to the legal entity
may be exposed and the persons constituting the
legal entity, or the companies affiliated with legal
entities may be held accountable. At this point, we
would like to emphasize that the lifting of the veil of
legal personality is an exception to the principle of
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limited liability and should be interpreted narrowly,
adhering to the principle that "exceptions are
construed restrictively”.
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l. GIRIS

6098 sayili Turk Borclar Kanunu “Kanun”299. Madde
uyarinca ‘Kira Sézlesmesi” kiraya verenin bir seyin
kullanilmasini veya kullanmayla  birlikte ondan
yararlanilmasini kiractya birakmayi, kiracinin  da
buna karsilik kararlastirilan kira bedelini ¢demeyi
Ustlendidgi sézlesme olarak tamimlanmistir. Is bu
yazimizda qunUmiz sartlarinda kira kosullarinin
her gecen qgun dedisiklik gostermesi nedeni ile
uzun slredir devam eden kira sozlesmelerinde
kira bedelinin belirlenmesine iliskin temel esaslar
degerlendirilecektir.

Taraflarca kira sozlesmesi kurulurken kira bedeli
serbestce belirlenebilir. Bundan bahisle baslangicta
taraflarca belirlenen kira bedeline hukuk duzeni
mudahale etmez. Ne var ki, kira toplumun genelini
ilgilendiren bir sézlesme oldugundan kanun koyucu
bazi kanuni hiktmlerle gerek kira artis orani
sinirlamalari gerek kira bedelinin tespiti ile ilgili dava
acmaimkaniile yargi midahalesini dizenlemektedir.
Nitekim vyasanan donemde Ulkemizdeki yiksek
enflasyon nedeniyle taraflarin baslangigta 6zgur
iradeleriyle belirledikleri kira bedeliilerleyen strecte
uyusmazlik konusu haline gelebilmektedir.

6098 sayili Turk Borg¢lar Kanunu’nun 347. maddesi
kapsaminda kira sozlesmelerinin bildirimyolu ile sona
ermesi dizenlenmistir. Maddenin birinci fikrasi belirli
streli konut ve ¢atili isyeri kiralarinin sona ermesine
iliskin olup; madde “kiraci, belirli sireli sézlesmelerin
suresinin bitiminden enazon bes giin dnce bildirimde
bulunmadikga, sézlesme ayni kosullarla bir yvil icin
uzatilmis sayilir. Kiraya veren, sézlesme stresinin
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bitimine dayanarak sézlesmeyi sona erdiremez.
Ancak, on yillik uzama sdresi sonunda kiraya veren,
bu sdreyi izleyen her uzama yilinin bitiminden en az
U¢ ay 6nce bildirimde bulunmak kosuluyla, herhangi
bir sebep géstermeksizin sézlesmeye son verebilir.”
seklinde kaleme alinmustir. Bu baglamda belirli streli
kira sozlesmelerinde sozlesmeyi kural olarak bildirim
yoluyla sona erdirme hakki valnizca kiraciya aittir.
Kiraya veren ancak on yillik uzama stresi sonrasinda
kanunun belirttigi sartlara uyarak kira sozlesmesini
bildirim yolu ile sona erdirebilecektir.

Nitekim yerlesik Yargitay i¢tihatlari da bu dogrultuda
olup; bir kararda da agik¢a vurgulandigi Gzere 6098
Sayili Turk Bor¢lar Kanunu'nun 347/1.maddesi
hdkmane gére konut ve catili isyeri kiralarinda
kiraya veren sézlesme suresinin bitimine dayanarak
sézlesmeyi sona erdiremez. Ancak, on yillik uzama
stresi sonunda kiraya veren, bu slreyi izleyen
her uzama yilinin bitiminde en az U¢ ay 6nce
bildirimde bulunmak kosuluyla herhangi bir sebep
gostermeksizin sézlesmeye son verebilir.”’

Tum bunlar ile birlikte s6z konusu dizenlemenin
yaninda bir de konut kiralari yontunden 7456 Sayili
Kanun m. 23 ile getirilen “Konut kiralari bakimindan
2/7/2023 ild 1/7/2024 (bu tarihler dahil) tarihleri
arasinda yenilenen kira dénemlerinde uygulanacak
kira bedeline iliskin anlasmalar, bir énceki kira yilina
ait kira bedelinin yizde yirmi besini gegcmemek
kosuluyla gecerlidir. Bir énceki kira yilinin tuketici
fiyat endeksindeki oniki aylik ortalamalara gore
degisim oraninin yizde yirmi besin altinda kalmasi
halinde degisim orani gecerlidir. Bu kural, bir yildan
daha uzun sdreli kira sézlesmelerinde de uygulanir.
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DETERMINATION OF THE RENTAL PRICE IN
FIXED-TERM RESIDENTIAL AND ROOFED
WORKPLACE LEASE AGREEMENTS

[. INTRODUCTION

Inaccordance with Article 299 of the Turkish Code of
Obligations numbered 6098, a "Lease Agreement” is
described as a contract wherein the lessor commits
to granting the use of an item or both its use and
advantages to the lessee, who, in turn, agrees to pay
the predetermined rental fee. This provision aims
to examine the fundamental guidelines concerning
the determination of rental fees in enduring lease
agreements, acknowledging the fluctuating nature
of rental terms in contemporary conditions.

The involved parties hold the liberty to mutually
establish the rent within the lease agreement.
Nevertheless, given the public nature of lease
contracts, legal provisions curtail judicialinvolvement
by imposing constraints on rent escalation rates
and permitting legal action for rent determination.
Presently, the prevailing high inflation in our nation
may lead to disagreements concerning the initially
agreed rental price, potentially resulting in disputes
over time.

Article 347 of Turkish Code of Obligations No.
6098 governs the termination of lease agreements
through notification. The initial paragraph of this
article pertains to the conclusion of fixed-term leases
for residential and roofed workplace properties. It
stipulates that unless the lessee provides a minimum
of fifteen days' notice before the fixed term's
conclusion, the contract automatically extends
for one year under the same terms. The lessor is
prohibited from terminating the contract solely
due to its expiration. However, post the ten-year

extension period, the lessor may terminate the
agreement without specifying a reason, provided
a minimum of three months' notice is given before
the end of each subsequent extension vyear. In
fixed-term lease agreements, the termination right
typically rests with the lessee. The lessor's ability
to terminate the lease via notice only becomes
viable following the ten-year extension, subject to
compliance with the specified legal conditions.

Indeed, the established legal interpretation by
the Court of Cassation aligns with this principle.
As explicitly highlighted in a ruling, "In accordance
with Article 347/1 of the Turkish Code of Obligations
No. 6098, the lessor is prohibited from terminating
residential and roofed workplace leases solely due
to contract expiration. However, post the ten-year
extension period, the lessor may terminate the
contract without specifying a reason, contingent
upon issuing a minimum three-month notice before
the conclusion of each subsequent extension year
following this period.

Furthermore, alongside the previously mentioned
regulations, Article 23 of Law No. 7456, specifically
addressing residential rents, stipulates: "Agreements
dictating the rental price for lease periods renewed
between 2/7/2023 and 1/7/2024 (inclusive of
these dates) concerning residential rents remain
valid if they do not surpass twenty-five percent of
the previous lease year's rental price. Should the
consumer price index's twelve-month average
change rate in the previous lease year fall below
twenty-five percent, that rate shall apply. This
criterion extends to lease agreements exceeding a




Bu oranlar gegecek sekilde yapilan sézlesmeler,
fazla miktar yonunden gegersizdir. Bu fikra hikmd,
344 (nct maddenin ikinci fikrasi uyarinca hakim
tarafindan  verilecek  kararlar  bakimindan  da
uygulanir.”seklindeki 6098 sayili Kanun Gegici Madde
2 ile belirlenen sinirli yasal artis orani uyusmazliklari
en Ust noktaya tasimistir.

Bu durumda kira iliskisi kiraya verenin arzusu olmasa
dahi uzun yillar boyu strebilecek ve fakat kira bedeli
enflasyon olgusu ve yasal sinirlama sebebi ile kiraya
verenin taleplerini karsilamaktan uzak kalacak ve
dodal olarak kira bedelinin belirflenmesi sorunu
ortaya ¢ikacaktir. Bu durumda ise kira bedelinin
yeniden belirlenmesi sorunu ortaya ¢ikacaktir. Bu
sorunun ¢6zUmU ise 6098 sayili -ne kadar tatmin
edici olduklari uygulamada tartisilir olan- Turk
Bor¢lar Kanunu 344 ve 345 Maddeleri kapsaminda
buyuk olctde Yargitay'in yerlesik uygulamalari esas
alinarak cozimlenmistir.>?

Il. KONUT VE CATILI ISYERI
KIRALARINDA KIRA BEDELININ
BELIRLENMESINE DAIR TEMEL
ESASLAR

TBK m. 344/ uyarinca taraflarin yenilenen kira
sozlesmesinde kira bedelinde vapilacak artisa
iliskin anlasma yapmalari mumkindar.  Nitekim
hukmun ilk fikrasina gore; “Taraflarin yenilenen kira
donemlerinde uygulanacak kira bedeline iliskin
anlasmalari, bir onceki kira yilinda tuketici fiyat
endeksindeki oniki aylik ortalamalara gore dedisim
oranini gegmemek kosuluyla gegerlidir. Bu kural,
bir yildan daha uzun sureli kira sozlesmelerinde
de uygulanir”.  Hukimde duzenlendigi  Uzere
bu anlasmalar sadece ilk uzama yili igin dedil,
taraflar arasindaki kira iliskisi devam ettidi strece
uygulanacaktir*

Ancak TBK m. 344/| uyarinca taraflarin kira bedeli
artisi konusunda Ust sinir getirilmis ve taraflarin kira
bedelinin artisina iliskin anlasmalarinin ancak bir
onceki kira yilinda tiketici fiyat endeksindeki on iki
aylik ortalamalara gore degisim oranini gegmemek
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kosuluyla gegerli olacagi ifade edilmistir. Bunun ile
birlikte 7409 Sayili Kanun m. 4 ile getirilen dedisiklik
ile birlikte Konut kiralari bakimindan 2/7/2023
i1a 1/7/2024 (bu tarihler dahil) tarihleri arasinda
yenilenen kira donemlerinde uygulanacak kira
bedeline iliskin anlasmalar, bir 6nceki kira yilina
ait kira bedelinin yizde vyirmi besini gecmemek
kosuluyla gecerli olacak sekilde sinirlandirilmistir.
Dolayisiyla TBK m. 344/ f. 1 gunimuzde 6zellikle ¢atili
isyeri kiralari bakimindan uygulama alani bulacaktir.

TBK. m. 344 f. 3 su sekildedir: “Taraflarca bu konuda
bir anlasma yapilip yapilmadigina bakilmaksizin, bes
yildan uzun sdreli veya bes yildan sonra yenilenen
kira sézlesmelerinde ve bundan sonraki her bes
yiin sonunda, yeni kira yilinda uygulanacak kira
bedeli, hakim tarafindan uretici fiyat endeksindeki
artis orani, kiralananin durumu ve emsal kira
bedelleri gbz énunde tutularak hakkaniyete uygun
bicimde belirlenir”. Bu dizenleme cercevesinde
acilacak dava teknik anlamiyla kira tespit davasidir
ve vyargigtan venilik doduran bir kararla rayice
uygun kira bedelini belirlemesi istenecektir. TBK.
m. 344 f 3 belirli donemlerde rayice uygun tespit
yapilmasini  saglayarak, kiraya veren agisindan
rayicin altinda kalan bir kira bedelini kabullenme
zorunlulugunu  kaldiracaktir.  Rayice gore kira
bedelinin belirlenebilmesi icin beser yillik donemler
ongorulmustur. TBK. m. 344 f. 3’e gore rayice uygun
kira bedelinin belirlenmesi bakimindan su olasiliklar
goz onunde tutulmalidir: Baslangicta yapilan kira
sozlesmesinin stresi dolmus, TBK. m. 347 uyarinca
kira sozlesmesi birer yillik donemler halinde uzamis
ve ilk kira sozlesmesinin yapilmasindan itibaren bes
kira yili gecmis olabilir. Sozgelimi bir yil igin yapilan
bir kira so6zlesmesi, TBK. m. 347 uyarinca birer yillik
dénemler hélinde uzamis ve dort uzama yilinin
gecmesiyle birlikte, baslangictan itibaren bes kira
yili tamamlanmis olabilir. Bu olasilikta altinci kira yili
(besinci uzama dénemi) icin kira bedelinin TBK. m.
344 f 3 uyarinca tespit edilmesi istenebilir. Bunun
gibi, iki yillik kira s6zlesmesinin birer yillik donemler
halinde U¢ yil uzamasi, baslangictan itibaren bes kira
yilinin gecmesi demektir. Bundan boyle, uzayan yeni
donem (altinci kira yil) icin TBK. m. 344 f 3’e gore
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one-year term. Any agreements surpassing these
rates are deemed invalid concerning the excessive
amount. This paragraph's provision similarly extends
to judgments made by the judge per the second
paragraph of Article 344" The restricted legal
increase rate established by Provisional Article 2 of
Law No. 6098 has significantly escalated disputes in
this regard.

In such scenarios, the lease arrangement might
persist for several years against the lessor's wishes.
However, the rental fee, constrained by inflation
and legal limitations, may fall significantly short
of the lessor's expectations. Consequently,
determining an appropriate rental fee becomes a
prominent issue. Addressing this challenge involves
the redetermination of the rental price, tackled
within the purview of Articles 344 and 345 of the
Turkish Code of Obligations numbered 6098. The
effectiveness of these articles, subject to debate
regarding their adequacy in practical application,
primarily relies on precedents set by the Court of
Cassation.

II. BASIC PRINCIPLES REGARDING
THE DETERMINATION OF RENTAL
FEES IN RESIDENTIAL AND ROOFED
WORKPLACE LEASES

In line with Article 344/1 of the TCO, parties have
the option to reach an agreement concerning the
increment of the rental price in a renewed lease
agreement. Specifically, the first paragraph of this
provision states, 'Agreements between parties
pertaining to the rental price for subsequent lease
periods remain valid, provided they do not surpass
the rate of change in the consumer price index
based on twelve-month averages from the previous
lease year. This requlation is applicable even to
lease agreements extending beyond one year in
duration." As stipulated, these agreements are not
limited to the first extension year but persist for the
duration of the ongoing lease relationship between
the involved parties.

DETERMINATION OF THE RENTAL PRICE IN FIXED-TERM
RESIDENTIAL AND ROOFED WORKPLACE LEASE AGREEMENTS

According to Art. 344/1 of the TCO, a cap has been
set on the increase in the rental price. It specifies
that agreements between parties concerning the
rental price increase will only be valid if they do not
surpass the rate of change in the consumer price
index based on twelve-month averages from the
previous lease year. Moreover, with the amendment
introduced by Article 4 of Law No. 7409, agreements
governing rental prices for lease periods renewed
between 2/7/2023 and 1/7/2024 (inclusive of
these dates) for residential leases are restricted
to be valid only if they do not exceed twenty-five
percent of the rental price from the previous lease
year. Consequently, Art. 344/f 1 of the TCO will
notably apply today, particularly concerning roofed
workplace leases.

Article 344 f 3 of the TCO delineates that in lease
agreements extending beyond five years or renewed
after five years and subsequently at the end of each
subsequent five-year span, the determination of
rent for the new lease term will be adjudicated by
the judge in an equitable manner. This process,
technically termed a rent determination lawsuit,
entails the judge's innovative decision to establish
a fair rental price, considering factors like the
producer price index's increase rate, the leased
property's condition, and comparable rental rates.
This provision alleviates the lessor's obligation to
accept a rent below market standards by ensuring
that the rent aligns with prevailing market rates
during specific intervals, structured in five-year
periods. Article 344 f 3 ofthe TCO introduces several
circumstances to consider in determining the fair
rental price: expiration of the initial lease agreement,
extensions in one-year periods under Article 347 of
the TCO, and the passage of five lease years since
the agreement's inception. For instance, if an initial
one-year lease agreement extended in one-year
increments as per Article 347 of the TCO and, after
the expiration of four extension years, a total of five
lease years has transpired since the agreement's
commencement, the rent for the sixth lease year
(Afth extension period) may be established in
accordance with Article 344 f. 3 of the TCO.
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kira bedelinin tespitinin istenmesi mumkundur.
Baslangicta vyapilan bes vyillik kira soézlesmesinin
stresinin dolmasi Gzerine, ilk uzama yilinda (yine
altinci kira yilinda) uygulanacak kira bedelinin de
TBK. m. 344 f. 3 uyarinca tespiti istenebilir.®

[Il. DAVA ACMA SURESI VE KARARIN
ETKISI

TBK. m. 345. Maddesi su sekildedir: “Kira bedelinin
belirlenmesine iliskin dava her zaman acilabilir.
Ancak, bu dava, yeni dénemin baslangicindan en
ge¢ otuz gun 6nceki bir tarihte agildigr ya da kiraya
veren tarafindan bu sire icinde kira bedelinin
artirlacagina iliskin olarak kiraciya yazili bildirimde
bulunulmus olmasi kosuluyla, izleyen vyeni kira
dénemi sonuna kadar acildigi takdirde, mahkemece
belirlenecek kira bedeli, bu yeni kira déneminin
baslangicindan itibaren kiracryr baglar. S6zlesmede
veni kira déneminde kira bedelinin artirilacagina
iliskin bir hikam varsa, yeni kira déneminin sonuna
kadar acilacak davada mahkemece belirlenecek
kira bedeli de, bu yeni dénemin baslangicindan
itibaren gecgerli olur.” Bu halde davanin agilma
zamanina iliskin  belirleme kira sozlesmesinde
artis  hikmuandn bulunup  bulunmadigina gore
degisiklik  gostermektedir.  Sayet  sozlesme
icerisinde artis maddesi duzenlenmis ise bu halde
yeni kira doneminin sonuna kadar acilacak davada
mahkemece belirlenecek kira bedeli de, bu yeni
donemin baslangicindan itibaren gegerli olacaktir.

V. SONUC VE DEGERLENDIRME

6098 sayili TBK 344. Madde 3. fikra kapsaminda bes
yildan uzun sureli veya bes yildan sonra yenilenen
kira sozlesmelerinde kira iliskisinin kiraya verenin
arzusu hilafina uzun yillar sirmesi olasiligr karsisinda
kira tespit davasi ikame edilerek kira bedeli
mahkeme eli ile rayic bedele uygun sekilde tekrar
belirlenebilecektir.

TR

1YARGITAY 3. Hukuk Dairesi Esas: 2017 / 4136 Karar: 2017 /10537 Karar Tarihi
20.06.2017

2 Yargitay 3. HD., E. 2018/2245 K. 2018/5591 T. 22.5.2018
3Yargitay 3. HD., E. 2017/8926 K. 2019/3435 T.16.4.2019

4 inceodlu, s.128; Yavuz, s. 635; Ozen s. 2037; Aydogdu/Kahveci, s. 596; Gormez,
s.76. OZEN'e gore, TBK m. 344/1 uyarinca, taraflar boyle bir anlasmayi, sadece
yenilenen ilk donem igin degil, yenilenen her donem icin yapabileceklerdir.
6098 sayili Turk Borglar Kanunu’'nun yurtrlugunden énceki Yargitay uygulamasi,
kira bedeli artisina iliskin anlasmayi sadece yenilenen ilk dénem igin gegerli
sayma edilimindeydi. Bu nedenle TBK m. 344 te taraflara taninan olanak bir
“yenilik” olarak nitelendirilebilir; Ozen, s. 2037.

5OZEN 5.2054, 2055

BELIRLI SURELI KONUT VE CATILI ISYERI KIRA
SOZLESMELERINDE KIRA BEDELININ BELIRLENMESI

ENG

lll. THE STATUTE OF LIMITATIONS FOR
INITIATING LEGAL PROCEDDINGS AND
THE IMPACT OF THE VERDICT

Article 345 of the TCO specifies the conditions for
filing a lawsuit to determine the rent. This lawsuit
can be initiated at any time. However, its timing
impacts its binding effect on the lessee. If the lawsuit
is filed either within thirty days before the start of
the new lease period or within the subsequent
new lease period's duration, and the lessor has
provided written notification to the lessee about
an impending rent increase within this period, the
court's determined rent becomes binding for the
lessee from the commencement of this new lease
period. Moreover, if the lease agreement includes
a provision about a rent increase for the new lease
period, any court-determined rent from a lawsuit
filed until the end of this new lease period will also
be valid from the beginning of this new period. The
timing of filing the lawsuit depends on whether an
increase clause exists in the lease agreement. If such
a clause is present, the court-determined rent from
a lawsuit filed until the new lease period's end will
apply from the start of this new period.

V. CONCLUSION

Within the scope of Article 344, paragraph 3 of TCO
No. 6098, in cases where lease agreements extend
beyond five years or are renewed after a five-year
period, if the lease persists against the lessor's wishes
for an extended duration, a rent determination
lawsuit can be initiated. Through this legal action,
the court has the authority to re-evaluate and
establish the rent based on a fair assessment of its
value.

DETERMINATION OF THE RENTAL PRICE IN FIXED-TERM
RESIDENTIAL AND ROOFED WORKPLACE LEASE AGREEMENTS




l. GIRIS

Ceza hukuku kapsaminda alternatif ¢ozum
yollarindan bir tanesi de 6nédeme kurumudur. Tark
Ceza Kanununun “Dava ve Cezanin Duasurilmesi”
baslikli Dordinci Bolima’nde yer alan ve 6nddeme,
kanun ile belirlenmis suclara istinaden, sorusturma
sonucunda hakkinda kamu davasi acilacak failin
islenen sucun cezasiyla baglantili olarak belirlenen
parayl 6demesi halinde, fail hakkinda kamu davasi
acilmamasi ya da aclmis dava varsa davanin
dusmesidir. Suglarin degisik nedenlerden dolayi asiri
artisi sonucunda, mahkemelerin is yikina azaltmak
ve zamandan tasarruf gibi amaglarla 6nodeme
kurumu birgok tlke tarafindan uygulanmaktadir.

I[I. ONODEMENIN TARIHSEL GELISIMI

Onédeme kurumu ilk olarak Norvec hukukunda
kabul edilmis ve 1887 tarihli Ceza Muhakemeleri
Usull Kanunu’'nun 287 ile 289. maddeleri arasinda
yer almistir. Sonrasinda 1889 tarihli Italyan Ceza
Kanununda kabul edilmis ve 765 sayili Turk Ceza
Kanunu 119, maddesiyle de hukuk sistemimize
girmistir. Halihazirda ise 5237 sayili Turk Ceza
Kanunu’nun 75. maddesinde dizenlenmektedir.

1. ONODEME’'NIN KAPSAMI

Belirtmek isteriz ki uzlasma kapsaminda olan suglar
hakkinda o©noédeme uygulanamamaktadir.  Sug,
sadece adli para cezasini veya kanunda 6ngorilen
hapis cezasinin Ust siniri 6 ayl gecmeyen suclardan
olsa bile, uzlastirma kapsaminda ise, faile 6nodeme
Onerisi yapilamamaktadir. Bu nedenle sikayete bagl
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suclarin neredeyse timu, uzlastirma kapsaminda
oldugundan, énédemenin uygulama alani disinda
bulunmaktadir. Ayrica, 5237 sayili Kanunun 75.
maddesinin altinci fikrasina goére bir kisim suglar,
ceza miktarlari dikkate alinmaksizin 6nodemeye tabi
olarak belirlenmistir.

5237 Sayili Tark Ceza Kanunu’nun 75. maddesine
gore sadece adli para cezasini gerektiren veya
kanun maddesinde 6ngorilen hapis cezasinin st
sinifl 6 ayl asmayan hapis cezasi gerektiren suglara
istinaden, belli bir miktar paranin supheli/sanik
tarafindan kendisine verilen sirede odenmesi
durumunda, sorusturma asamasinda kamu davasinin
acilmayacak vya da iddianame hazirlanip davasi
acilmissa, acilmis olan kamu davasi dustrilecektir.
765 sayili Turk Ceza Kanununda ise Ust siniri 3 ayi
asmayan suglara iliskin olarak énddeme muessesi
uygulanabilmekteydi. Hukukumuzda gerek 6n
ddemeye konu sugun miktari gerekse sug tiplerinin
sayisinin genisletilmesi ile mahkemelerin is yikinde
azaltilmaya gidilmektedir.

V. ONODEMEDE USUL

Sorusturma  evresinde  Cumhuriyet  Savcisinin
kamu davasinin  agilmasi igin vyeterli sGpheye
ulasmasi durumunda, Cumhuriyet savcisi tarafindan
sipheliye 6nddeme emri seklinde bir tebligat
gonderilmektedir.  Tebligatta suphelinin - devlet
hazinesine 6denmesi gereken bedel ve édemenin
hangi slre icinde nereye vapilacag, odeme
vapllmazsa sonuclar ayrintili olarak belirtiimelidir.
Suphelinin  talebi durumunda odeme 3 taksit
halinde saglanabilmektedir. Sayet taksitlerden birisi
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PREPAYMENT IN

TURKISH CRIMINAL CODE

[. INTRODUCTION

An alternative recourse within criminal law is
Prepayment, detailed in the Fourth Chapter of the
Turkish Criminal Code named "Dismissal of Lawsuits
and Punishment." Prepayment involves dismissing a
public case against an offender or the ongoing case
itself if already initiated, on the condition that the
perpetrator, against whom a public case is pending
due to an investigation, pays the predetermined
fine associated with the committed crime, as per
legally designated offenses. Due to a significant
surge in criminal activities for various reasons,
many countries employ the prepayment institution
to alleviate the courts' burden and expedite legal
proceedings.

II. HISTORICAL EVOLUTION OF
PREPAYMENT

Prepayment was initially incorporated into
Norwegian law and found within Articles 287 to 289
of the Code of Criminal Procedure dating back to
1887. Subsequently, it was integrated into the Italian
Criminal Code establishedin1889, and it became part
of our legal framework through Article 119 of Turkish
Criminal Code No. 765. Presently, its provisions are
outlined in Article 75 of Turkish Criminal Code No.
5237.

I1l. SCOPE OF PREPAYMENT
It's important to note that prepayment cannot

be applied to crimes falling within the scope of
reconciliation. Evenifthe offenseis punishable solely

by a judicial fine or the maximum imprisonment
term prescribed by law does not exceed 6 months,
if it falls within the reconciliation scope, prepayment
cannot be offered to the perpetrator. As a result,
nearly all complaint-related crimes are beyond the
purview of prepayment due to their inclusion in the
reconciliation scope. Furthermore, as per the sixth
paragraph of Article 75 of Law No. 5237, specific
crimes are designated for prepayment regardless of
the penalty amount.

Under Article 75 of Turkish Criminal Code No. 5237,
if a certain sum is paid by the suspect/defendant
within the specified period, the initiation of a public
case during the investigation phase is precluded, or
if an indictment is prepared and the case is initiated,
the public case will be dismissed. Under Turkish
Penal Code No. 765, prepayment applied to offenses
with a maximum penalty not exceeding 3 months.
However, in our current legislation, both the range
of offenses eligible for prepayment and the variety
of crime types have been expanded to alleviate the
courts' workload.

V. PREPAYMENT PROCEDURE

During the investigation phase, if the public
prosecutor holds substantial suspicion to initiate
a public case, they issue a notification to the
suspect in the form of a prepayment order. This
notification must meticulously outline the specified
amount the suspect is required to remit to the
state treasury, the timeframe within which the
payment must be completed, and the repercussions
of non-compliance. Upon the suspect's request,
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d6denmez ise sorusturma kaldigi yerden devam eder
ve vyeterli sipheyi edinmis olan Cumhuriyet savcisi
tarafindan muhtemelen iddianame hazirlanarak
kamu davasi acllir.

Ozel kanun hukumleri geregince davanin dodrudan
mahkemeye intikal etmesi halinde de sanik, hakim
tarafindan vyapilacak bildirim Uzerine bu madde
hukumlerine gore belirlenecek miktardaki parayi
yargilama giderleriyle birlikte 6dedidinde kamu
davasi dismektedir. Cumhuriyet savciliginca madde
kapsamina giren su¢ nedeniyle 6nddeme islemi
yapilmadan dava agilmasi veya dava konusu fiilin
niteliginin degismesi suretiyle madde kapsamina
giren bir suga donusmesi halinde de onodeme
uygulanmaktadir. Bu kanun maddesinden de
anlasiimaktadir ki, sorusturma asamasinda kendisine
onodeme teklif edilen stpheli, dava sonra dava
aclldigindatekraronodemedenyararlanamayacaktir.

Odemede bulunulmasi tizerine verilen kovusturmaya
yer olmadigina dair kararlar ile disme kararlar,
bunlara mahsus bir sisteme kaydedilmektedir. Bu
kayitlar, ancak bir sorusturma veya kovusturmayla
baglantili olarak Cumhuriyet savcis, hakim veya
mahkeme tarafindan istenmesi halinde, bu maddede
belirtilen amac i¢in kullanilabilmektedir.

V. TURKIYEDE ONODEME KURUMU

Alternatif Cozimler Daire Baskanlhiginin 2022 yilina
liskin onodeme kurumu istatistikleri incelendiginde,
s6z konusu doénemde onddeme ile sonucglanan
toplam sorusturma sayisinin 32884, 6nodemeye
uyulmamasi sonucu kamu davasi acilan dosya
sayisinin 8925 oldudu, 25.646 dosyada ise dnddeme
islemlerinin devam ettigi gortulmektedir. Onédeme
ile sonuglanan dosyalardaki su¢ tiplerinin ise
sirasiyla ve 5809 sayili Elektronik Haberlesme
Kanunu’'na muhalefet suclari (9162 dosya), karsiliksiz
yararlanma (6715 dosya), 6222 sayili Sporda Siddet
ve Duzensizligin Onlenmesi  Hakkinda Kanun’a
muhalefet (6453 dosya), genel guvenligin taksirle
tehlikeye sokulmasi (5603 dosya), 6136 sayili Kanuna
muhalefet (1820) oldugu gortlmektedir. Onédeme
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ile sonuclanan sorusturma dosyalarindaki iller ise
siraslyla, Istanbul (7816 dosya), Izmir (1988 dosya),
Ankara (1741 dosya), Adana (1616 dosya) ve Antalya
(1361) olmustur.

VI. SONUC

Onodeme kurumuyla ceza miktari az olan bazi
suclarda, failin belli bir miktar para cezasini
yargilanmaksizin, dnceden 6demeyi kabul etmesiyle
kamu davasi acilmamasi veya davanin distrilmesini
sadlayarak yarginin isini azaltma, sugluyu cezaevi
ortamindan uzak tutarak sucun  bulasiciligini
giderme, bu sayede hem bireysel hem de kamusal
acidan yarar elde etme fonksiyonlari yetine getirilir
ve failin suc¢lu olarak damgalanmasini da onune
gecilmis olur. Bizce dogru ve yerinde bir kurum olan
onodemenin kapsaminin genisletilmesi ve yurttasin
ceza mevzuatl ve uygulamalari hakkinda daha ¢ok
bilinglendirilmesi yerinde olacaktir.

ENG

the payment can be made in three installments.
However, failure to fulfill any installment results in
the resumption of the investigation. Subsequently,
the public prosecutor, possessing substantial
suspicion, will likely proceed to draft an indictment
and initiate a public case.

If a case is directly transferred to court in line with
the provisions of specific laws, the public case
is closed upon the defendant's payment of the
specified sum, as determined in accordance with this
article, along with trial expenses, subsequent to the
judge's notification. Prepayment is also applicable
if the public prosecutor's office initiates a lawsuit
for an offense covered by this article without prior
prepayment or if the nature of the act subject to the
lawsuit changes and aligns with an offense covered
by this article.

Thislegal provisionindicatesthatasuspect previously
offered prepayment during the investigation phase
won't be eligible for prepayment if the case is later
prosecuted.

Decisions of non-prosecution and dismissals upon
payment are documented within a dedicated
system. These records may solely be accessed for
the purpose outlined in this article upon request by
the public prosecutor, judge, or court pertaining to
an investigation or prosecution.

V. PREPAYMENT STATISTICS IN TURKEY

Upon reviewing the prepayment institution statistics
of the Department of Alternative Remedies for the
year 2022, the data reveals:

The total number of investigations concluded
with prepayment during the mentioned period
amounted to 32,884. Within this period, 8,925
cases resulted in the initiation of public cases due
to non-compliance with prepayment. Currently,
prepayment procedures continue in 25,646 cases.

PREPAYMENT IN TURKISH CRIMINAL CODE

The breakdown of crimes leading to prepayment in
the files includes:

- Offenses against the Electronic Communication
Law No. 5809 (9,162 cases)

- Unrequited benefit (6,715 cases)

- Violation of Law No. 6222 on Prevention of Violence
and Irregularity in Sports (6,453 cases)

- Negligent endangerment of public security (5,603
cases)

- Violation of Law No. 6136 (1,820 cases)

The distribution of investigation files resulting in
preliminary payment across provinces was as follows:

- Istanbul (7,816 files)
« Izmir (1,988 files)

- Ankara (1,741 files)

- Adana (1,616 files)

- Antalya (1,361 files)

VI. CONCLUSION

The prepayment institution serves to alleviate the
judiciary's workload by enabling the prevention
of a public case initiation or its dismissal through
the perpetrator's upfront payment of a specified
fine without a trial. Additionally, it contributes to
diminishing the perpetuation of crime by keeping
offenders out of the prison environment, thereby
securing both individual and public advantages.
Moreover, it aids in preventing the stigmatization
of the offender as a criminal. We believe it would
be advisable to broaden the scope of prepayment,
considering its effectiveness and appropriateness
as an institution. Furthermore, enhancing public
awareness regarding criminal legislation and
practices would be beneficial.




Cegtigimiz iki yil icerisinde doviz kurlarinin geldigi
nokta ve gayrimenkul piyasasinda meydana gelen
fiyat artislarindan kaynakli olarak gayrimenkuller
eskiye gore ¢ok daha yiuksek bedellerle kiraci
bulmaya baslamis, bunun sonucunda da pek
¢ok gayrimenkulin mevcut kiracisi, muhitindeki
emsallerine gore duslk kira bedelleri ile kiralanan
gayrimenkulleri kullanir hale gelmistir. Bu nedenle,
mulk sahipleri tarafindan da mevcut kiracilarini
tahliye etme veya kira bedellerini revize etmenin
yollari aranmaya baslamis, Ulkemizde yillik bazda
daha once hi¢ olmadigi kadar ¢ok kira uyusmazhdi
dogmustur. Bu yazimizda, Turk Hukukunda konut
ve ¢atili is yeri kiralari bakimindan mulk sahiplerinin
emsallerinin altinda  kalan  kira  bedellerinin
hakkaniyete uygun bigimde yeniden tespitine karar
verilmesini talep etmesini saglayan kira bedelinin
tespiti davalari hakkinda bilgi verecegiz.

6098 sayili Turk Borglar Kanunu’nun (“Kanun”) 344.
maddesi 3. fikrasi uyarinca; taraflarca kira s6zlesmesi
iceriginde kira bedelindeki artis orani hakkinda bir
anlasma vyapilip yapilmadigina bakilmaksizin bes
yildan uzun sureli veya bes yildan sonra yenilenen
kira sozlesmelerinde ve bundan sonraki her bes yilin
sonunda, taraflardan birinin muracaati Gzerine, yeni
kirayilinda uygulanacak kira bedeli, hakim tarafindan
tiketici fiyat endeksindeki on iki aylik ortalamalara
gore dedisim orani, kiralananin durumu ve emsal
kira bedelleri g6z oninde tutularak hakkaniyete
uygun bicimde belirlenebilecektir. Hi¢ stiphe yok
ki bu muracaat, Hukuk Muhakemeleri Kanunu'nun
4. maddesi uyarinca kira uyusmazliklari bakimindan
gorevli mahkeme olan sulh hukuk mahkemesinde
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acilan kira bedeli tespiti davalari olarak karsimiza
cikmaktadir.

Her ne kadar kira sézlesmesinin basinda kira bedeli
taraflarin 6zgur iradeleri ile kararlastirilabilmekte
ise de vyukarida da belirtmis oldugumuz UGzere,
kimi zamanlarda s6zlesmede belirlenen kira bedeli
emsallerinin  oldukca altinda kalmakta ve mulk
sahipleri tarafindan kira bedellerinin emsallerine
uygun hale gelmesini talep etme mecburiyeti
dogmaktadir. Stphesiz kira bedeli tespit davasi
acma hakki, sozlesmenin her iki tarafi bakimindan
da kullanabilecek ise de uygulamada, kira bedelinin
disirtlmesi talebiyle agilan gorece istisnai dosyalar
haricinde, bu hakkin kira bedelinin emsallerinin
altinda kaldigindan bahisle yukseltilmesi talebiyle
kiraya veren tarafca kullanildigr goralmektedir.

KIRA BEDELININ TESPITI DAVAS|
HANGI KIRA SOZLESMELERI
BAKIMINDAN ACILABILIR?

Oncelikle, kanunun acik lafzindan da anlasilacad
Gzere kira bedelinin tespiti davasi agabilmek igin
ortada toplamda bes yildan uzun stredir devam
eden bir kira iliskisinin bulunmasi gerekmektedir.
Baska bir deyisle besinci yili dolmamis kira iliskileri
bakimindan kira bedelinin tespiti davasi ikame etmek
mumkin olmayacaktir. Yine, kanunun acik lafzindan
da anlasildigi Gzere, taraflar arasinda sozlesmede
kira artis orani  belirlenip  belirlenmedigine
de bakilmaksizin kira bedelinin tespiti davasi
acilabilecektir. Son olarak, kira bedelinin tespiti
davasl, konut ve catiliis yeri kiralarina iliskin kanunun
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LAWSUITS FOR DETERMINATION
OF THE RENTAL PRICE UNDER

THE TURKISH LAW

In the past two years, due to the point where
the exchange rates have reached and the price
increases in the real estate market, real estates
have started to find tenants at much higher prices
than before, and as a result, the existing tenants
of many real estates have started to use the real
estates rented at low rents compared to their peers
in their neighborhood. For this reason, property
owners have started to look for ways to evict their
existing tenants or to revise the rental prices, and
more rent disputes have arisen in our country on
an annual basis than ever before. In this article, we
will provide information about the lawsuits for the
determination of the rental price under the Turkish
Law, which enables the property owners to request
a decision to redetermine the rental prices that are
below their peersin an equitable mannerin terms of
residential and roofed workplace rents.

Pursuant to Article 344, paragraph 3 of the Turkish
Code of Obligations No. 6098 ("Code"); regardless
of whether the parties have made an agreement on
the rate of increase in the rental price in the content
of the lease agreement, in lease agreements for
more than five years or renewed after five years and
at the end of each subsequent five years, upon the
application of one of the parties, the rental price to
be applied in the new lease year may be determined
by the judge in an equitable manner, taking into
account the rate of change in the consumer price
index according to the twelve-month averages, the
condition ofthe leased propertyandthe comparable
rental prices. Undoubtedly, this application appears
as lawsuits for determination of the rental price filed
in the civil court of peace, which is the competent

court for rent disputes pursuant to Article 4 of the
Code of Civil Procedure.

Although the rental price may be agreed upon by
the free will of the parties at the beginning of the
lease agreement, as we have mentioned above,
sometimes the rental price determined in the
agreement is well below the arm's length prices and
the landlords are obliged to demand that the rental
prices be broughtinline with the arm's length prices.
Undoubtedly, although the right to file a rent price
determination lawsuit can be exercised by both
parties to the contract, in practice, it is seen that
this right is exercised by the lessor with the request
to increase the rental price on the grounds that
the rental price is below the peers, except for the
relatively exceptional cases filed with the request to
reduce the rental price.

FOR WHICH KIND OF LEASE
AGREEMENTS CAN A LAWSUIT FOR
DETERMINATION OF THE RENT BE
FILED?

First of all, as can be understood from the clear
wording of the law, in order to file a lawsuit for the
determination of the rental price, there must be a
lease relationship that has been continuing for more
than five years in total. In other words, it will not
be possible to file a lawsuit for the determination
of the rental price for lease relationships that
have not completed their fifth year. Again, as it is
understood from the clear wording of the law, a
lawsuit for the determination of the rental price can
be filed regardless of whether the rent increase rate
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ozel hukumlerinde dizenlenmis olup yalnizca konut
ve ¢atili is yeri kiralari bakimindan uygulama alani
bulabilecektir.

Belirsiz sureli kira sozlesmeleri bakimindan, kanunun
344. maddesinin 2. Fikrasinin uygulama alani bulup
bulamayacagi hususu doktrinde tartismali bir konu
olmakla beraber, belirsiz sureli kira sézlesmesinde de
sozlesmenin baslangicindan itibaren hesaplanacak
birer yillik kira donemlerinin sonunda kiraya verenin
TBK m. 344/l uyarinca bir artis yapimasini talep
etmesi mumkun olmasi gerektigi yonindedir.

KIRA BEDELININ TESPITI DAVAS|
ACMADAN ONCE KARSI TARAFA
BU YONDE BIR BILDIRIMDE
BULUNULMASI VEYA DAVAYI YENI
KIRA DONEMINDEN ONCE ACMASI
ZORUNLU MUDUR?

Kanunda, konut ve catili is yeri kiralarinda tahliyeye
iliskin hukamlerde kiraciyr korumak adina bildirim
yUkumlaligu ve dava agilmasi icin birtakim sureler
iceren kapsaml bir usul 6ngorulmustir. Buna
karsin, kira bedelinin tespiti davalari bakimindan,
kanunun “dava acma sdresi ve kararin etkisi” baslikl
345. maddesi uyarinca davanin her zaman acilmasi
mumkun kihnmistir.

Dolayisiyla, kiraya veren davayi kira sozlesmesinin
yenilendigi aydan itibaren belirli bir stre igerisinde
acmak zorunda olmayip dilerse davayi yeni kira
doéneminin ortasinda herhangi bir tarihte de
acabilecektir. Fakat, kanunun 345. maddesinin
devamindaki duzenleme geredi, sozlesmede yeni
kira donemlerinde kira bedelinin artacagina iliskin
bir htuktm bulunmayan hallerde, yenikira doneminin
baslangicindan otuz gin 6nce dava agmak veyahut
ayni stre icerisinde kira bedel artis talebi kiraciya
bildirilmesi halinde, mahkemece belirlenecek kira
bedeli yeni donemin basindan itibaren kiraclyi
baglayacaktir.
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Ancak, onemle belirtmek gerekir ki, uygulamada sik
karsilasildigi gibi kira sozlesmesinde kira bedelinin
yeni donemde artacadina iliskin bir artis hikmd
sozlesmede zaten mevcut ise kira bedeli bu yeni
donemin baslangicindan itibaren gegerli olacaktir.
Bir baska deyisle, sozlesmede bir artis hiukmu
mevcut ise kiraciya bir ihtarname gonderilmesine
veya davanin yeni donemden bir ay 6nce agilmasina
gerek kalmaksizin, yeni kira doénemin basindan
itibaren kiraciyr baglayacak sekilde geriye donik
bigimde tespiti istenebilecektir.

KIRA BEDELININ TESPITI
DAVALARINDA EMSAL KIRA
SOZLESMELERININ ROLU

Kira bedelinin tespiti davalarinda, yerlesik Yargitay
ictihatlari geregdi emsal kira bedellerinin mahkemece
arastirmasi yapilmasi gerekmektedir. Bu kapsamda,
uygulamada mahkemelerce kira bedelinin tespiti
davalarinda gayrimenkulin bulundugu yere gore
ilgili su ve kanalizasyon Idaresine, elektrik ve
dogalgaz dagitim sirketlerine, vergi dairelerine ve
il-ilce belediyelerine miuzekkere vyazilarak, dava
konusu gayrimenkulin bulundugu c¢evrede ve
emsal teskil edecek gayrimenkullere iliskin kira
sozlesmelerinin ornekleri istenmektedir. Bu sekilde,
cogunlukla abonelik agtirma islemleri veya vergisel
nedenlerle bu kurumlara Gg¢Uncy kisiler tarafindan
sunulan kira sozlesmeleri dava dosyasina girmekte
ve bilirkisi incelemesine esas teskil etmektedir.

Ayrica, taraflarca da GgUncU  kisiler arasinda
imzalanmis  kendi lehlerine olan emsal kira
sozlesmelerinin - dosyaya sunulabilmesi  mamkin
olup uygulamada genellikle mahkemelerce taraflara
bu yonde stre verildigi de gorulmektedir. Ayrica,
gayrimenkul degerleme uzmani bilirkisi marifetiyle
vapilan kesif sirasinda, taraflara emsal gosterdikleri
kira sozlesmelerine konu gayrimenkulleri de hazir
bulundurmalari beklenmekte olup bu sekilde emsal
gayrimenkuller de bilirkisilerce incelenebilmektedir.
Kira bedelinin  tespiti  davalarinda  bilirkisiler,
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is determined in the contract between the parties.
Finally, the lawsuit for the determination of the
rental price is regulated in the special provisions of
the law on residential and roofed workplace leases
and will only be applicable to residential and roofed
workplace leases.

Although itis a controversial issue in the doctrine as
to whether Article 344, Paragraph 2 of the Law can
be applied to indefinite-term lease agreements, the
doctrine is of the opinion that it should be possible
for the lessor to request an increase in accordance
with Article 344/11 of the TCO at the end of the
one-year lease periods to be calculated from the
beginning of the agreement.

IS IT MANDATORY TO NOTIFY THE
OTHER PARTY BEFORE FILING A
LAWSUIT FOR THE DETERMINATION
OF THE RENT OR TO FILE THE
LAWSUIT BEFORE THE NEW LEASE
TERM?

In order to protect the tenant, the Code provides
a comprehensive procedure for the eviction of
residential and roofed workplace leases, including
the obligation to notify and certain time limits for
filing a lawsuit. On the other hand, for the cases
regarding the determination of the rental value, it
is possible to file a lawsuit at any time pursuant to
Article 345 of the Code titled "the period for filing a
lawsuit and the effect of the decision”.

Therefore, the lessor is not obliged to file the lawsuit
within a certain period of time starting from the
month in which the lease agreement is renewed,
and may file the lawsuit on any date in the middle
of the new lease period. However, pursuant to the
regulation in the continuation of Article 345 of the
Code, in cases where there is no provision in the
contract regarding the increase in the rental price
in the new lease periods, in case of filing a lawsuit
thirty days before the beginning of the new lease

period or notifying the tenant of the rent increase
request within the same period, the rental price
to be determined by the court will bind the tenant
from the beginning of the new period.

However, it should be noted that, as it is frequently
encountered in practice, if there is already an
increase clause in the lease agreement stating that
the rent will increase in the new period, the rent
will be valid from the beginning of this new period.
In other words, if there is an increase clause in
the contract, a retroactive determination can be
requested to bind the tenant from the beginning
of the new lease period, without the need to send a
notice to the tenant or to file the lawsuit one month
before the new period.

THE ROLE OF PRECEDENT
LEASE AGREEMENTS IN RENT
DETERMINATION CASES

Inthe cases for determination of the rental price, the
court is required to investigate the precedent rental
prices in accordance with the established case law of
the Court of Cassation. In this context, in practice,
in the determination of the rental price cases,
the courts write a letter to the relevant water and
sewerage administration, electricity and natural gas
distribution companies, tax offices and provincial-
district municipalities, depending on the location
of the real estate, and request copies of the lease
agreements regarding the real estate in the vicinity
of the real estate subject to the lawsuit and the real
estate that will constitute a precedent. In this way,
lease agreements submitted to these institutions
by third parties, mostly for subscription opening
procedures or tax reasons, are included in the case
file and constitute the basis for expert examination.

In addition, itis also possible for the parties to submit
precedent lease agreements signed between third
parties in their favor to the file, and in practice, it
is generally seen that the courts usually give the

LAWSUITS FOR DETERMINATION OF THE RENTAL PRICE UNDER THE TURKISH LAW
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tasinmazin serbest sartlarda bos olarak kiraya
bildirdikleri
kira bedelinin tespiti konusunda mahkemece

verilmesi halinde getirecedini

gorevlendirilmektedirler.

Taraflarca emsal kira s6zlesmelerinin sunulamadigi
ve mahkemece de emsal kira sozlesmelerinin ilgili
muzekkereler vasitasiyla dosyaya celp edilmedigi
veya edilemedigi  uyusmazliklarda,  bilirkisiler
tarafindan ulusal ¢aptaki ilan yayinlamaya yarayan
internet sitelerinden alinan ilanlarin emsal kira
bedeli tespitine esas teskil edecek sekilde rapor
duzenlendigi  goralmektedir.  Kanaatimizce bu
sekilde emsal kira bedelinin tespiti saglkl sonug
vermevyecektir. Zira, ulusal capta ilan yayinlamaya
varayan internet sitelerinde, herkes tarafindan
kolaylikla ilan verilebilmekte olup bu sitelerde
maniplle edilmeye agik ve denetimden uzak
ilanlarin yer almasi mumkindir. Bu kapsamda,
bilirkisilerce emsal kira bedellerinin belirlenmesine
bu tur ilanlardan faydalanilmasi pek tabi mumkin
olabilecekse de boylesi ilanlarin emsal kira bedeli
tespitinin tek ve mutlak dayanadi olmasi halinde,
Yargitay'in  vyerlesik ictihatlarinda  6ngordlen
denetime elverisli bir bilirkisi raporu olmayacadi ve
hukme esas alinmasinin eksik inceleme ile hukim
kurulmasina neden olacagi kanaatindeyiz.

KIRA BEDELININ TESPITI
DAVALARINDA TALEP KONUSU
TUTAR BELIRLENIRKEN DIKKAT
EDILMESI GEREKENLER

Kira bedelinin tespiti davalari, Yargitay Hukuk
Genel Kurulu tarafindan; “kendine 6zql bir dava
olup insai davalar sonunda verilen kararlara yakin
bir niteliktedir. Bu davalarda sadece ilgili kira
doneminde gegerli olacak kira bedelinin tespiti
istenir ve kira bedelinin tespiti davasinin sinirli bir
konusu vardir” seklinde tanimlanmaktadir? Ayni
kararin devaminda, “Davanin bu niteligi geredince
kira bedelinin tespitine iliskin talep bolinemez ve
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kira bedeli davaci tarafindan bir seferde agik ve net
olarak istenilmesi gerekir. Diger bir anlatimla kira
bedelinin tespiti davalarinda fazlaya iliskin haklar

sakli tutulamaz ve sakli tutulan bu hakla ilgili olarak
1slah talebinde bulunulamaz.” denilmistir.

Yargitay Hukuk Genel Kurulu'nun bu gorist
uygulamada da benimsenmis olup kira bedel
tespit davalari bakimindan talep konusunun islahi
mumkun dedildir. Bir baska deyisle, tespiti talep
edilen kira bedelinin tamami agik bir sekilde davanin
acildigi sirada belirtiimek zorunda olup daha sonra
bilirkisi  incelemesiyle tasinmazin emsallerinin,
talepten daha yiksek ¢ikmasi halinde dahi taleple
badlilik ilkesi geredi talep miktari asilmaksizin kira
bedelinin tespitine karar verilecektir. Uygulamada,
Ulkemizdeki  mahkemelerin is  yogdunlugundan
kaynakli olarak yargilamalarin uzun strmesi ve son
yillarda gayrimenkul piyasasinda meydana gelen
hizl fiyat artislarindan kaynakli olarak, kira bedelinin
tespiti davasi sonuglanincaya kadar davanin agildigi
siradaki talep konusu kira bedeli de emsallerin
altinda  kalabilmektedir. Bu kapsamda, davanin
acildigi sirada talep edilecek kira bedelinin de dogru
belirlenmesi dikkat edilmesi gereken hususlardandir.

Ayrica, talep tutari belirlenirken g6z onunde
bulundurulmasigereken birdigerhusus mahkemece,
dava sonunda kira bedeli tespit edilirken kiracinin
gayrimenkulde uzun siredir kiraci olmasi g6z
onunde bulundurularak, hak ve nesafet ilkesi
kapsaminda hakkaniyete uygun miktarda takdiri
bir indirim uygulanacak olmasidir. Fakat, Yargitay'in
yerlesik uygulamasinda ; bilirkisilerce tespit edilen
kira bedelinin talep konusu tutari asmasi halinde hak
ve nesafetilkesiuyarincauygulanacakindirimin, talep
konusu tutar Gzerinden yapilmasi gerektidi ve daha
sonra bu tutar Uzerinden davacinin talebine badl
kalarak karar verilmesi gerektigi benimsenmistir.

TURK HUKUKUNDA KIRA BEDELININ TESPITI DAVALARI
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parties a deadline in this direction. Also, during the
discovery made by the real estate appraiser expert,
the parties are expected to have the real estates
subject to the lease agreements that they show
as precedents, and in this way, the precedent real
estates can also be examined by the experts. In
the cases for determination of the rental value, the
experts are assigned by the court to determine the
rentalvalue that they declare that the immovable will
bring if it is rented out empty under free conditions.

In disputes where the parties cannot submit the
precedent lease agreements and the court does
not or cannot subpoena the precedent lease
agreements to the file through the relevant
writings, it is seen that the experts prepare a report
in such a way that the advertisements taken from
national advertisement websites are the basis for
the determination of the precedent rent. In our
opinion, determining the imputed rent in this
way will not yield healthy results. Because, on the
websites that are used to publish advertisements
on a national scale, advertisements can be easily
placed by anyone, and it is possible that these
websites may contain advertisements that are open
to manipulation and far from control. In this context,
although it may of course be possible for experts
to utilize such advertisements in determining the
imputed rental values, we are of the opinion that
if such advertisements are the sole and absolute
basis for the determination of the imputed rental
value, it will not be an expert report suitable for the
audit envisaged in the established jurisprudence
of the Court of Cassation and taking it as the basis
for the judgment will lead to the establishment of a
judgment with incomplete examination.

THINGS TO CONSIDER WHEN
DETERMINING THE AMOUNT OF THE
CLAIM IN RENT DETERMINATION
CASES

The General Assembly of Civil Chambers of
the Court of Cassation defines the actions for
determination of the rental price as "a unique action
and is close to the decisions rendered at the end
of construction actions. In these cases, only the
determination of the rental price that will be valid
during the relevant lease period is requested and
the case for determination of the rental price has a
limited subject matter” In the continuation of the
same decision, "In accordance with this nature of the
case, the request for the determination of the rental
price cannot be divided and the rental price must be
requested by the plaintiff clearly and clearly at one
time. In other words, in cases for the determination
of the rental price, the rights regarding the surplus
cannot be reserved and the request for amendment
cannot be made regarding this reserved right."

This opinion of the General Assembly of the Court
of Cassation is also adopted in practice, and it is
not possible to amend the subject of the claim in
terms of rent price determination cases. In other
words, the full amount of the rent requested to be
determined must be clearly stated at the time of
filing the lawsuit, and even if the precedents of the
immovable are found to be higher than the demand
by the expert examination, the determination of the
rent will be decided without exceeding the amount
of the demand in accordance with the principle
of adherence to the demand. In practice, due to
the long duration of the proceedings due to the
workload of the courts in our country and the rapid
price increases in the real estate market in recent
years, the rental price at the time of the filing of
the lawsuit may remain below the precedents until
the determination of the rental price is concluded.

LAWSUITS FOR DETERMINATION OF THE RENTAL PRICE UNDER THE TURKISH LAW
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Sonug olarak, yazimiz igeriginde kira bedelinin
tespiti davasinin niteligi ve hukukumuzdaki yeri,
davanin uygulamadaki seyri ve dava agilirken dikkat
edilmesi gereken hususlar hakkinda bilgi verilmistir.
Fakat, onemle belirtmek gerekir ki bu bilgiler genel
nitelikte olup herkirailiskisininkendine has 6zellikleri,
sozlesmenin sartlari ve kira konusu gayrimenkultn
fiziki durumu gibi unsurlar, olasi bir kira bedelinin
tespiti davasinin mahiyetini ayrica etkileyebilecektir.
Bu nedenle, her uyusmazligin kendi o6zelinde
degerlendirme yapilmasi gerekecektir.

1OKTEM CEVIK, Seda. “TURK BORGLAR KANUNU M. 344 UYARINCA KIRA
BEDELININ BELIRLENMESINE ILISKIN TEMEL ESASLARIN DEGERLENDIRILMESI”
Dokuz Eylul Universitesi Hukuk Fakultesi Dergisi 24, sy. T(Mayis 2022): 39-77.
https://doi.org/10.33717/deuhfd.1089397.

2 Yargitay Hukuk Genel Kurulu’nun 2017/2792 E. ve 2021/267 K. sayili karari

3 Yargitay Hukuk Genel Kurulu'nun 2017/977 E. ve 2021/1168 K. sayili karari

TURK HUKUKUNDA KIRA BEDELININ TESPITI DAVA

TR

ARI

ENG

In this context, the correct determination of the
rental price to be requested at the time the lawsuit
is filed is one of the issues that should be taken into
consideration.

In addition, another issue that should be taken into
consideration while determining the amount of the
claim is that while determining the rent at the end
of the lawsuit, the court will apply a discretionary
discount in accordance with the principle of
fairness and equity, taking into account that the
tenant has been a tenant in the real estate for a
long time. However, in the established practice of
the Court of Cassation; it has been adopted that
if the rent determined by the experts exceeds the
amount of the claim, the discount to be applied in
accordance with the principle of fairness and equity
should be made over the amount of the claim and
then a decision should be made over this amount,
depending on the claimant's request.

CONCLUSION

In conclusion, this article provides information on
the nature of the action for determination of the
rental price and its place in our law, the course of
the case in practice and the issues to be considered
when filing a lawsuit. However, it should be noted
that this information is of a general nature and
factors such as the specific characteristics of each
lease relationship, the terms of the contract and the
physical condition of the leased real estate may also
affect the nature of a possible rent determination
case. Therefore, each dispute will need to be
evaluated on its own merits.

LAWSUITS FOR DETERMINATION OF THE RENTAL PRICE UNDER THE TURKISH LAW




ONALIM HAKKI VE KANUNDAKI YERI

Onalim hakki, payll mulkiyet htkamlerine tabi
tasinmazlarda bir paydasin payini kismen veya
tamamen Gglncl bir kisiye satmasi halinde diger
paydaslara bu satilan payi 6ncelikle satin alma
yetkisi veren bir haktir. Kanundan dogan bu n alim
hakki Turk Medeni Kanunu’nun (“TMK”) 732 ila 734.
Maddeleri arasinda diizenlenmistir.

TMK Madde 734 uyarinca; “Onalim hakki, aliciya kars
dava acilarak kullanilir. Onalim hakki sahibi, adina
payin tesciline karar verilmeden énce, satis bedeli
ile aliciya dusen tapu giderlerini, hdkim tarafindan
belirlenen sure icinde hdkimin belirleyecedi yere
nakden yatirmakla yakamladar”

ONALIM BEDELI HAKKINDA
GORUSLER

Yargitay'in 2004 yilina kadar kararlarinin bir kisminda
on alim bedeli, gayrimenkul satis sozlesmesinde
gosterilen satis bedeliile davalinin bu satim sebebiyle
tapuda 6dedigi har¢ ve masraflardan ibarettir. Ancak
gunun iktisadi kosullarinin degismesi neticesinde 2
farkli gorus dogmustur:

1- Payin tapudaki satis edeli ile tapu har¢ ve
masraflarinin toplami

2- Payin dava tarihindeki degeridir.
Ancak, bu iki goriste son derece adaletsiz sonuglara

neden olabilmektedir. Uygulamada vyargilamanin
uzun stre sdrmesi, enflasyonist ortam ve
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gayrimenkul degerlerinin yillar icinde 6ngorilemez
yukselisi davali aleyhine 6nalim hakki kullanilan taraf-
icin magduriyete neden olmaktadir. Dava tarihi
itibariyle satis bedeli depo edilip nemalandirilsa dahi
dosyanin cogunlukla sirasiyla yerel mahkeme, istinaf
ve Yargitay incelemelerine tabi olmasi davalinin satis
bedeline ulasmasini geciktirmektedir. Is bu davalar
gayrimenkulin aynina iliskin oldugundan karar
kesinlesmeden davanin kabull halinde davali 6n
alim bedeline ulasamamaktadir. O nedenle 6n alim
bedelini karara en yakin tarihteki gayrimenkulin
guncel bedelinin belirlenmesi ile tespiti en adil
uygulama olacakti. TMK m.2 uyarinca; “Herkes,
haklarini kullanirken ve borglarini yerine getirirken
durastlik kurallarina uymak zorundadir. Bir hakkin
actkca kétaye kullanilmasini hukuk dizeni korumaz”.
Aksi bir uygulama ile 6n alim hakki kullananin lehine,
davali aleyhine adaletsiz sonuglar dogabilir.

YARGITAY KARARI ISIGINDAN ONALIM
BEDEL]

Yargitay 6. Hukuk Dairesi’'nin 19.4.1994 giin ve
3887 — 4518 sayih kararinda; “Uyusmazlik, sufa
bedelinin satis tarihinden tapuda gosterilen bedel
mi, yoksa dava a¢ildigi tarihte saptanacak bedel mi
olacaginin tespitinde toplanmaktadir. Sufa bedelinin
saticr ile, davali arasindaki anlasmada kararlastirilan
bedel olmasi gerekecedine dair yasada bir agiklik
yoktur. Bu nedenle objektif olaylarin yarattigi
kiymet dedisikliklerinin, bir aylik hak ddstricd sare
gegirildikten sonra acilan Sufa davalarinda, davayi
acan paydasin 6deme borcuna yansitilmasi icap
eder. Bu itibarla davali yargilama sirasinda acikca
savunmamis olsa bile, hakimin kendiliginden bu
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FAIRNESS IN DETERMINING

THE PREEMPTION PRICE

THE RIGHT OF PRE-EMPTION AND ITS
LEGAL STATUS

The right of pre-emption is a right that authorizes
other joint owners to purchase a sold share in the
event that a joint owner sells his/her share partially
orcompletely toathird partyina property subject to
the provisions of joint ownership. This right to pre-
emption arising from the law is requlated between
articles 732 and 734 of the Turkish Civil Code (“TCC").

Pursuant to Article 734 of the TCC, "The pre-
emption right is exercised by filing a case against
the buyer. The owner of the pre-emption right is
obliged to deposit the sale price and the title deed
expenses incurred by the buyer in cash to the place
to be determined by the judge within the period
determined by the judge before the registration of
the share in his name is decided.”

OPINIONS ON THE PRE-EMPTION PRICE

In some of the decisions of the Court of Cassation
until 2004, the pre-emption price consists of the
sales price shown in the sales contract for the
real estate and the fees and expenses paid by the
defendant at the land registry due to this sale.
However, as a result of the change in the economic
conditions of the day, two different opinions have
emerged:

1- Total of the sale price of the property at the title
deed, the title deed fees and expenses

2- The value of the share as of the date of the lawsuit.

However, both of these opinions may lead to
extremely unfair results. In practice, the long
duration of the proceedings, the inflationary
environment and the unpredictable increase in real
estate values over the years cause unjust suffering
for the defendant the party against whom the
pre-emption right is used. Even if the sale price is
deposited and accrued interest as of the date of the
lawsuit, the fact that the file is mostly subject to local
court, regional court of appeal

and court of cassation examinations, respectively,
delays the defendant's access to the sale price. Since
these cases are related to the same real estate, the
defendant cannot reach the pre-emption price
in case the case is accepted before the decision is
finalized. Therefore, it would be the fairest practice
to determine the pre-emption price by determining
the current price of the real estate on the date
closest to the decision. According to Art. 2 of the
TCC; "Everyone is obliged to abide by the rules of
honesty when exercising their rights and fulfilling
their obligations. The legal order does not protect
the flagrant abuse of a right’. With a contrary
practice, unfair results may arise in favor of the user
of the pre-emption right and against the defendant.

PRE-EMPTION PRICE IN THE LIGHT OF A
COURT OF CASSATION DECISION

In its decision dated 19.04.1994 and numbered
3887-4518, the 6th Civil Chamber of the Court of
Cassation said that: “The dispute centers on the
determination of whether the pre-emption price
shall be the price shown in the title deed on the date




hususu g6z 6nunde tutmasi gerekir. 20.6.1951
gin ve 13/5 sayili Ictihadi Birlestirme Kararinda
da hakimin hukimden énce re ‘sen nazara alarak
tayin edecedi uygun bir sire icinde Sufa bedelinin
yatirilmasina karar verecegi, daha sonra kaydin
duzeltilmesine hikmedecedini agiklamasi bu gorisi
dodrulamaktadir. Re’sen dikkate alinacak hususlar,
hem uygun sire ve de onun esas badlantisi olan
Sufa bedelidir. Kaldi ki, payi alan davali satis akdinin
tarafi oldugu icin ondan Sufa bedelinin tapuda
g6sterilenden daha fazla oldugu seklinde savunma
yapmasini beklemekte, yasanin ve ézelligi olan Sufa
davasinin amacina ters diser.

Ozellikle,  diger paydas ile, davall arasinda
gerceklestirilen ve Sufa hakkinin kullanilmasina yol
acan satis sézlesmesinden ve bir aylik hak dusirica
stre gectikten sonra acilan Sufa davalarinda, davaci
paydasin ekonomik ve objektif nedenlerle degismis
veni bedeli 6demeksizin tapuda gbsterilen eski
bedelle, payin tescilini talep etmesi Medeni Kanun'un
2. maddesinde tanimlanan objektif iyi niyet kuralr ile
baddastirilamaz. Béyle bir davranis, davaliyr zorunlu
olarak elinden ¢ikardigi gayrimenkul payi yerine
eline gecen para ile ayni nitelik ve degerde bir baska
gayrimenkul edinmek imkanindan yoksun biraktid
icin fevkalade adaletsiz ve hakkaniyet duygusunu
zedeleyici bir sonug yaratir” denilmistir.

Yukaridakikararda, 6nalim bedelinin belirlenmesinde
hak dengelerinin  korunmasi davacinin  hakkini
kullanirken davaliyi magdur
hedeflendigi acikca belirtilmistir.

etmemesinin

ONALIM BEDELI VE ADALET

Ozel hukukta dava tarihindeki fiili ve hukuki duruma
gore hukum verilmesi genel bir prensip ise de bu
uygulama sufa davalarinin 6zel durumuna uygun
dusmemektedir. Sufa bedelinin depo edilmesinden
sonra kanun yollarinda yillar gecebildigi dustunulirse
adaletsizligin dodmasi kacinilmazdir. Bu nedenle
hikme en vyakin tarihteki (kesif tarihidir) tasinmaz
pay degeri esas alinarak sufa bedeli belirlenmelidir.
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Bu hususa iliskin 6rnek bir yerel mahkeme kararinda;

“Sufa davalarinin hisseli tasinmazlarda, 6n alm
hakkinin korunmasi amaciyla Kanunun hissedarlara
tanidigi bir hak oldugu, davacinin én alim hakkini
kullanma amaciyla huzurdaki davaya actidi, yargilama
sirasinda  dinlenen  davali  taniklari  tarafindan
davacinin tasinmazin satisindan haberdar oldugu
ve hatta kendi hissesinin de satilmasini istedigi
beyan edilmis ise de, dosyaya davali tarafindan sufa
ihtarinin noter kanali ile yapildigina dair somut bir
delil sunulmadigi, bu durumda davacinin 6n alim
hakkini kullanma  talebinin  yerinde oldugunun
kabulinun gerekecedi, 6n alim hakkini kullanmak
isteyen davacinin tasinmazin satis tarihindeki degeri
ile tapu har¢ ve masraflarini depo etmesi gerektidi,
mahkememizce bilirkisiler nezarete alinarak kesif
yapildig, HOSB' den bdlgedeki arsa m2 birim
degerlerinin soruldudu, her ne kadar tapuda satis
dederi 150.000,00 TL olarak goésterilmis ise de, tapu
har¢ ve masraflarinin azaltilmasi adina degerin diisik
g6sterilmesinin yaygin bir uygulama oldugu, davali
ile saticilar arasinda yapilan harici sézlesme ve tanik
olarak dinlenen saticilarin beyanlarindan tasinmazin
625.000,00 TL den yapildiginin sabit oldugu, ancak
davacinin én alim hakkini kullanmak Gzere dava
actigi tarih ile satis tarihi arasinda Yargitayca uzun bir
zaman olarak nitelendirilebilecek 16 ay gibi bir stre
gectigi, ayrica davacinin haricen satistan haberdar
edildigi kanaatine varildigi, bu durumda davalinin
kasitl olarak davaciyr satistan haberdar etmemek,
sufa hakkini kullanmasini engellemek gibi bir amaci
olmadigi da géz &nune alindiginda  bilirkisiler
tarafindan tespit edilen satis tarihi itibariyle rayic
degerin depo edilmesi gerektidi, yapilan arastirma
neticesinde tanzim edilen ek raporda tasinmazin
satis tarihi itibari ile gercek dederinin tespit
edildigi, mahkememizce bu deder ve tapu harg ve
masraflarini depo ettirildigi, bu sekilde davacinin 6n
alim hakkini kullanma sartlarinin tamaminin yerine
getirildigi  anlasilmakla davasinin  kabuline karar
vermek gerektigi anlasilmis, asagidaki sekilde hikdm
kurulmustur.” denilmistir. (Bursa 1. Asliye Hukuk
Mahkemesi 2013/512 E. 2016/63 K.)

ONALIM BEDELININ BELIRLENMESINDE ADALET
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of sale or the price to be determined on the date
the lawsuit is filed. There is no clarity in the law that
the pre-emption price should be the price agreed
upon in the agreement between the seller and the
defendant. For this reason, the changes in value
caused by objective events should be reflected in
the payment obligation of the shareholder who
filed the lawsuit in pre-emption cases filed after the
one-month prescriptive period. In this respect, even
if the defendant did not explicitly defend it during
the proceedings, the judge should automatically
take this into consideration. The Decision dated
20.6.1951 and numbered 13/5 on the Unification of
Jurisprudence confirms this view by stating that
the judge will decide to take into consideration
the payment of the pre-emption price within an
appropriate period of time to be determined by
ex officio consideration before the judgment, and
then will rule for the correction of the record. The
issues to be directly taken into consideration are
the appropriate period of time and the pre-emption
price, which is its main link. Moreover, since the
defendant who bought the share is a party to the
contract of sale, expecting him to make a defense
that the pre-emption price is more than what is
shown in the title deed is contrary to the purpose
of the law and the purpose of the pre-emption case.
Especially in pre-emption lawsuits filed after the
sales contract between the other shareholder and
the defendant, which led to the exercise of the pre-
emption right and after the expiration of the one-
month prescriptive period, the plaintiff shareholder's
request for the registration of the share with the old
price shown in the title deed without paying the new
price that has changed for economic and objective
reasons cannot be reconciled with the objective
good faith rule defined in Article 2 of the Civil Code.
Such a behavior creates a very unfairand unfair result,
as it deprives the defendant of the opportunity to
acquire another real estate of the same quality and
value with the money he has received instead of the
real estate share he has compulsorily disposed of"

FAIRNESS IN DETERMINING THE PREEMPTION PRICE

In the above-mentioned decision, it is clearly
stated that in determining the pre-emption price,
it is aimed to protect the balance of rights and to
prevent the defendant from being unjustly suffered
while exercising the plaintiff's right.

PRE-EMPTION PRICE AND JUSTICE

Although it is a general principle in private law to
rule according to the actual and legal situation
at the date of the lawsuit, this practice does not
comply with the special situation of pre-emption
cases. Considering that years may pass in the legal
remedies after the deposit of the pre-emption price,
itis inevitable that injustice will arise. For this reason,
the pre-emption price should be determined based
on the real estate’s share value on the date closest to
the judgment (the date of view). As an example of a
local court decision in this matter;

In the case numbered 2013/512 - 2016/6 of the Bursa
1st Civil Court of First Instance said that: “Although it
has been declared by the defendant witnesses heard
during the trial that the plaintiff was aware of the sale
of the immovable and even wanted his own share to
be sold, no concrete evidence has been submitted
to the file that the pre-emption notice was made by
the defendant through a notary public, In this case, it
will be necessary to accept that the plaintiff's request
to use the right of pre-emption is appropriate, the
plaintiff who wants to use the right of pre-emption
should deposit the value of the immovable on the
date of sale and the title deed fees and expenses,
the discovery was made by our court under the
supervision of experts, the land m2 unit values in
the region were asked from the HOSB, although the
sales value was shown as 150. 000.00 TL in the title
deed, it is a common practice to show the value low
in order to reduce the title deed fees and expenses,
and from the external contract made between the
defendant and the sellers and the statements of the
sellers who were heard as witnesses, the immovable
property was sold for 625. 000,00 TL, however, a




Bu kararda da gayrimenkulin gercek dederini
tespit eden Mahkeme, davalinin madduriyetini
engellemistir.

SONUC

Onalim davalarinda davaci paydas bir hakkini
kullaniyor ise de davalinin da maddur edilmemesi
gerekmektedir.Davali gayrimenkulin  malikidirVe
gayrimenkule iliskin mulkiyet haklarinin sahibidir.
Bu anlamda kendisine 6nalim bedeli olarak alim
qucl dusmus bir miktarin 6denmesi ile mulkiyet
hakkini devretmesi genel hukuk kaideleri ile gelisir.
Bu nedenle énalim davalarinda dava acilir acilmaz
davaci satis bedelini depo etmeli ancak onalim
bedeli karara en yakin tarihte gayrimenkul Uzerinde
yapilacak bilirkisi incelemesi ile tespit edilmelidir ve
gerekirse tamamlatiimalidir ki hak saglanmis, davaci
da davali da korunmus olsun.

KAYNAKCA

1- Mislim Tunaboylu (Yargitay 6.H.D.Baskani) Onalim
(Suf’a) Davalari, 2013/071, 5. Baski s. 281-284

2- Bursa 1. Asliye Hukuk Mahkemesi 2013/512 E.
2016/63 K.

3- Yargitay 6. Hukuk Dairesi'nin 19.41994 tarih ve
3887- 4518 sayiliilami
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period of 16 months, which can be considered as
a long time by the Court of Cassation, has passed
between the date the plaintiff filed a lawsuit to use
the right of pre-emption and the date of sale, and it
is also concluded that the plaintiff was informed of
the sale externally, in this case, considering that the
defendant did not intentionally notify the plaintiff
of the sale and prevent him from using his right of
pre-emption, the fair value as of the date of sale
determined by the experts should be stored, In the
additional report issued as a result of the research
conducted, the real value of the immovable property
as of the date of sale was determined, this value and
title deed fees and expenses were deposited by
our court, in this way, it was understood that all the
conditions for the plaintiff to use the pre-emption
right were fulfilled, and it was understood that it was
necessary to decide to accept his lawsuit, and the
Jjudgment was established as follows.”

In this decision, the local court determined the real
value of the real estate and prevented the unjust
suffering of the defendant.

CONCLUSION

In pre-emption cases, although the plaintiff is
exercising a stakeholder right, the defendant
should not be unjustly suffered. The defendant is
the owner of the real estate. And he is the owner
of the property rights related to the real estate. In
this sense, it would contradict with the general rules
of law to transfer the right of ownership by paying
a reduced amount as a pre-emption price. For this
reason, as soon as the lawsuit is filed in pre-emption
cases, the plaintiff should deposit the sales price,
but the pre-emption price should be determined
by an expert examination to be made on the real
estate as soon as possible, and if necessary, it should
be completed so that the right is provided and the
plaintiff and the defendant are protected.

FAIRNESS IN DETERMINING THE PREEMPTION PRICE
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Isverenin  hakli nedenle derhal fesih hakki s
Kanunu’'nun 25. maddesinde “sdresi belirli olsun
veya olmasin isveren, maddede vyazili hallerde is
sézlesmesini strenin bitiminden 6nce veya bildirim
suresini  beklemeksizin  feshedebilir.”  seklinde
duzenlenmistir. Anilan duzenlemenin 1. bendine
gore iscinin ahlak ve iyi niyet kurallarina uymayan
halleri derhal fesih nedeni olarak belirtilmis olup
ayrica baslikta belirtildigi sekilde is¢inin 25/I de
belirtilen hallere benzer davranislari da isverene
hakli nedenle fesih yetkisi tanimaktadir. Isverenin
anilan derhal fesih hakkini kullanabilmesi, Is Kanunu
26/17de 6ngorilen muddet ile baghdir. Bu strelerin
gegirilmesinden sonra yapilan fesih, haksiz feshin
hukum ve sonuglarini dogurmaktadir.

25/2 Maddesinin h alt bendinde “h) Is¢inin yapmakla
6devli bulundugu gérevleri kendisine hatirlatildig
halde yapmamakta israr etmesi” isverenin hakli
nedenle fesih nedenlerinden biri olarak sayilmistir.
1475 Sayili Kanunun 17. maddesine paralel olarak
duzenlenen bu maddenin eski kanunumuzdan
farkli olarak iscinin yapmakla 6devli bulundudu
gorevleri kendisine hatirlatildigi halde yapmamasi
seklindeki davranisi degil de yapmamakta israr
etmesi seklindeki davranisi bir fesih nedeni olarak
6ngoruldiguni goruyoruz. Bu nedenle iscinin israrli
davranisi temel nokta oldudundan isveren anilan
maddeye gore derhal fesih hakkini kullanirken isciyi
gorevlerikonusunda dncelikle birkag kez ikaz etmeli,
buna ragmen israrla gorevlerini yerine getirmeyen
iscinin is akdini feshetme yoluna gitmelidir. Nitekim
kanun koyucu maddeyi 4857 sayili Is Kanunumuzda
da  korurken anilan maddeye eski kanunda
dizenlenen haline ek olarak bu davranisinda israr
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etmesini kosulunu eklemistir.

S6z konusu derhal fesih nedeninin  kosullari
incelendiginde;

- isginin Yapmakla ®devli Bulundudu Bir Gérev
Bulunmahdir.

Bu derhal fesih nedeninin kosullarina baktigimizda
oncelikle iscinin yapmakla odevli bulundugu bir
gorev soz konusu olmalidir. Bu gorev somut olayin
ozelligine gore tespit edilebilecek nitelikte olup
asadidaki Yargitay kararinda da vurgulandigi Gzere
isginin yapmakla odevli bulundugu gorevleri
kanundan, yonetmelikten, bireysel veya toplu is
sozlesmesinden kaynaklanabilmektedir.

Yargitay 9. HD. E. No: 2017/22156 K. 2020/10256
T.01.10.2020

“Iscinin yapmakla odevli bulundudu gorevlers;
kanundan, yénetmelikten, bireysel veya toplu is
sézlesmesinden kaynaklanabilir. Ister kanundan,
isterse sézlesmeden dodsun, isginin yapmakla
6devli bulundugu gérevlerinin  agik  olmasi
gerekir. S6z konusu htikme gére, isginin yapmakla
6devli oldugu gbrevlerini yapmamasi derhal
fesih icin yeterli dedildir. Iscinin gdrevlerinin
hatirlatiimasi ( tekrar kendisine bildirilmesi),
buna ragmen yapmamakta israr etmis olmasi
gerekir. Hatirlatma daha 6nce belirflenmis ve
isciye bildirilmis gbreviere iliskin olmali ve is¢inin
gorevlerini yerine getirmekten kaginmasindan
sonra yapilmalidir. Isciye daha énce bildirilmis
olan gorevleri genisletilerek veya ek goreviler
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EVALUATION OF THE EMPLOYER'S
RIGHT OF TERMINATION UNDER

LABOR LAW 25/11-H

The employer's right of immediate termination
with valid reason is regulated in Article 25 of the
Labor Law as follows: "The employer may terminate
the employment contract before the expiry of the
term or without waiting for the notice period in
the cases written in the article, whether the term
is definite or not." According to subparagraph Il of
the aforementioned requlation, the employee's
behavior that does not comply with the rules of
morality and good faith is stated as a reason for
immediate termination, and as stated in the title,
the employee's behavior similar to the situations
specified in Article 25/11 also entitles the employer
to termination with valid reason. The employer's
right to use the mentioned right of immediate
termination is subject to the period stipulated in
Article 26/1 of the Labor Law. Termination after the
expiry of these periods gives rise to the provisions
and consequences of unjust termination.

In subparagraph h of Article 25/2, "h) The employee's
insistence on not performing the duties obliged to
perform even though he is reminded of them" is
listed as one of the reasons for termination by the
employer for valid reason. Parallel to Article 17 of
Law No. 1475, this article is reqgulated in a different
way from the former law, and we see that the
employee's insistence on not performing the duties
that the employee is obliged to perform, rather
than not performing the duties that the employee
is reminded to perform, is foreseen as a reason for
termination. Therefore, since the persistent behavior
of the employee is the main point, the employer
should first warn the employee about the duties
several times while exercising the right of immediate

termination according to the aforementioned article
and should proceed to terminate the employment
contract of the employee who persistently fails to
fulfill the duties despite this. As a matter of fact, while
preserving the article in our Labor Law No. 4857, the
legislator added the condition that the employee
persists in this behavior in addition to the condition
reqgulated in the former law.

When the conditions of the reason for immediate
termination are examined;

- There must be a duty that the employee is
obliged to perform.

When we look at the conditions of this reason
for immediate termination, first of all, there
must be a duty that the employee is obliged to
perform. This duty can be determined according
to the characteristics of the concrete case and as
emphasized in the following the Supreme Court
of Appeals decision, the duties that the employee
is obliged to perform may arise from the law,
regulation, individual or collective labor agreement.

The decision of the 9th Civil Chamber of the
Supreme Court of Appeals, with Merits No.
2017/22156, Decision No. 2020/10256 dated
01.10.2020

'The duties that the employee is obliged to
perform may arise from the law, regulations,
individual or collective labor agreement.
Whether they arise from the law or the
contract, the duties that the employee is




verilerek hatirlatma yapilamaz. Hatirlatma sozli
veya yazili olarak yapilabilir. Yapilmayan isin
gorev kapsamina girdigini, hatirlatma yapildigini
ve is¢inin yapmamakta israr ettigini kanitlama
yUky, isverendedir. ( Bkz. .. Turk Is Hukukunda
Haksiz fesih 1. B, Eylul 2020, sf. 197-198. )"

Bursa BAM, 3. HD., E. 2019/1919 K. 2020/1137 T.
16.7.2020

“_is¢inin  yapmakla  6devli  bulundugu
gorevler dar yorumlanmamali, yasadan, toplu
is sézlesmesinden, is sozlesmesinden, ¢
yonetmelikten kisaca tdm ¢alisma kosullari
ile ddrdstlik kuralindan dogan ve yapmakla
odevli  oldugu  gorevler bu  kapsamda

degerlendirilmelidir. “

Bu baglamda BAM kararinda bu hallere 6rnek olarak ;
“ banka subesinde guvenlik gbrevlisi olarak
calisan iscinin cesitli tarihlerde ise ge¢ gelmesi
nedeniyle banka icindeki izleme ve gézetleme
gorevini  tam olarak yerine  getirmemesi
banka gibi riski fazla olan isyerinde daha
dikkatli olmasi ve o&zellikle kendisine yapilan
hatirlatmalardan sonra durumunu dazeltmesi
gerektigi gerekgeleriyle bu hikium kapsaminda
degerlendirildigi.”

“Sofér olarak calisan isciden cesitli defalar
kullandigi araci yikamasi istendigi halde bunu
yapmamasi”

“kalorifercilik ile bahc¢ivanlik islerini yapmakla
gorevli is¢inin  bahgivanlk isini yapmamasi”
gosterilmistir.

Ardindan yine ayni kararda ;

“Buna  karsilik isg¢inin  gGrevieri  arasinda
bulunmayan ya da durdstluk kuralinin yapmasini
gerektirmedidi isleri yapmamasi is sézlesmesinin
hakli feshine neden olmayacadi,
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nitekim makineci olarak calisan bir iscinin boyaci

olarak isini ydrdtmesinin istenmesini,

ortaci-meydanci olarak c¢alisan iscinin  baska
bir isginin yapmakta oldugu makine basi isinde
calismasinin istenmesini,

kalite kontrol isini yUritmekteyken kendisinden
ek olarak sorumlulugu buyik olan postabasilik
gbrevini  de yapmasinin istenmesini  kabul
etmemesi Uzerine is sézlesmelerinin feshini

verilen isler gérevleri kapsaminda olmadigindan,
haksiz bulundugu belirtilmistir. “

Bu minvalde belirtmek gerekir ki; iscinin gorevi
olmayan hallere 6rnek olarak

“iscinin  biytk  birakmasi  Uzerine ki kez
uyarilmasina ragmen biyiklarini kesmemesi” de
anilan kararda belirtilmistir.

Yine isabetli olarak isciden kanuna aykiri biristemin
yerine getirilmesi beklenemeyecedinden bu durum
da hakli nedenle feshin konusunu olmadidini
belirtmistir. Bu nedenle isverenin kanuna aykiri emir
ve talimatlarinin da is¢i tarafindan uygulanmamasi
go6revini israrla yerine getirmeme  kapsaminda
degerlendirilemeyecedi agiktir.

Nitekim kararda ; “Bunun yani sira kanuna aykir
bir isin yapilmasini kabul etmeme de hakli fesih
nedeni olusturmaz. Ornedin, isverenin isgiden
kanuna aykiri sekilde defter tutmasini istemesi
Uzerine isginin bu talimata uygun davranmamasi
bu hikum kapsaminda degerlendirilemez. Ancak
isginin yapmakla &devli bulundugu gérevlerin
neler oldugunun tespiti her somut olayin
kosullarina gére belirlenecektir. Bir diger deyisle,
her olayda ilk 6nce is¢inin mutat isi saptanmali,
daha sonra buna gére sonuca gidilmelidir.

Isverenin yapmasini istedidi is, iscinin mutat isi
olmasina karsin yer ve zaman bakimindan bir

IS KANUNU 25/11-H KAPSAMINDA ISVERENIN FESIH HAKKININ DEGERLENDIRILMESI
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obliged to perform must be clear. According
to the aforementioned provision, failure of the
employee to fulfill the duties that the employee
is obliged to perform is not sufficient for
immediate termination. The employee must
have been reminded of the duties (notified
again) and insisted on not performing them
despite this. The reminder must be related to
the duties previously determined and notified
to the employee and must be made after the
employee refrains from fulfilling the duties. A
reminder cannot be made by expanding the
duties previously notified to the employee or
by assigning additional duties. The reminder
may be made verbally or in writing. The burden
of proof is on the employer to prove that the
work not performed falls within the scope of
the duty, that a reminder was given, and that the
employee insisted on not performing it. ( Unjust
Termination in Turkish Labor Law TIst Edition,
September 2020, pages 197-198)

3rd Civil Chamber of Bursa Regional Courts of
Justice, with the Merits No. 2019/1919, Decision
No. 2020/1137 dated 16.7.2020

".the duties that the employee is obliged to
perform should not be interpreted narrowly,
and the duties arising from the law, collective
bargaining agreement, employment contract,
internal regulations, in short, all working
conditions and the rule of good faith and
honesty and the duties that the employee is
obliged to perform should be considered within
this scope. ”

In this context, in the decision of the Regional Court
of Appeal, as an example of these cases;

'the employee working as a security guard in
a bank branch, who did not fully fulfill his duty
of monitoring and surveillance in the bank due
to coming late to work on various dates, was
evaluated within the scope of this provision

because he should be more careful in a high-risk
workplace such as a bank and should correct his
situation, especially after the reminders made to
the employee..."

'The employee working as a driver was asked
several times to wash the vehicle he was driving,
but did not do so”

"The worker who was assigned to do the work
of heating and gardening did not do the work of
gardening".

Afterward, in the same decision;

'On the other hand, the employee’s failure to do
the work that is not among his duties or that the
rule of honesty does not require the employee
to do will not cause termination with a valid
reason of the employment contract,

in fact, @ worker who works as a machinist is
asked to carry out his work as a painter,

therequest ofaworkeremployedas a middleman
groundskeeper to work on @ machine-head job
being performed by another worker,

the termination of their employment contracts
after they refused to accept that he was asked
to perform the postmaster duty, which is an
additional duty with great responsibility while
carrying out quality control work

the work assigned to them is not within the
scope of their duties, it is stated to be unjustified.”

In this respect, it should be noted that; as examples
of situations that are not the duty of the employee

It is also stated in the aforementioned decision
that "the employee did not cut his mustache
despite being warned twice."

EVALUATION OF THE EMPLOYER'S RIGHT OF TERMINATION UNDER LABOR LAW 25/1I-H
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uygunsuzluk séz konusu ise veya isginin gegerli
bir mazereti varsa isi yapmamasi hakli fesih
nedeni olusturmaz. Bir diger deyisle, isginin
0 anda ¢alisma borcunun bulunmasi gerekir.
Nitekim Yargitay kararlari uyarinca, hafta tatilinde
calismak istemeyen is¢inin baska bir ise verilmesi
Uzerine orada da c¢alismayi kabul etmemesi,
iscinin pazar gunl ¢alismak istememesi tzerine
is s6zlesmesi bu hukdm uyarinca feshedilemez.
Cunka isin tatil gininde yapilmasinin istenmesi
zaman bakimindan uygunsuzluk olusturur.”

Yukarida belirtildidi Uzere iscinin yapmakla 6devli
oldugu gorev kapsaminda mutat is kavrami her
somut olayin o¢zelligine gore dederlendiriimelidir.
Iscinin ikaz edilerek hatirlatilan isi, iscinin mutat
isi olsa da yer ve zaman bakimindan iscinin o isi
yapmasi uygun dedil ise bu durumda isverenin hakli
nedenle fesih sz konusu olamayacaktir. Nitekim
iscinin  gorevi olamayan bir isin yapilmamasinin
isveren acisindan hakli feshe konu edilmesi mumkun
olmamakla birlikte, isin yapilmasi isci icin hakli ve
durustlik kuralina uygun bir sekilde reddedilmis
ise bu durumlarda da isverenin hakli fesih imkani
oldugundan soz edilemeyecektir.

Soz gelimi isin tatil ginlerinde yerine getirilmesinin
istenmesi de zaman bakimindan uygunsuzluk
olusturacaktir. Fazla saatlerle calisma yapilmasi
isci tarafindan onaylanmissa veyahut iscinin
rizasinin aranmadigi fazla ¢alisma tdrdnde iscinin
fazla calisma yapmamasi isini yapmamasl olarak
nitelendirilebilecekse  de  Yargitay  asadidaki
kararinda fazla mesaiye kalmasi icin bir kez uyarilan
is¢i bakimindan feshin haksiz oldugunu belirtmistir.

Bknz. Yargitay 9. HD. E. 2004/25446 K. 2005/16086
T.09.05.2005

“Reyon sorumlusu olan davacinin  emrindeki
iscilerle birlikte fazla c¢alisma icin isyerinde
kalmasinin istenmesi ve buna ragmen davacinin
fazla mesaiye kalmamasi 1475 Sayili Yasanin
17/2-g maddesi kapsaminda yapmakla odevli
bulundugu goérevieri kendisine  hatirlatildidi
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halde yapmamasi olarak nitelenemez. Zira fazla
mesaiye kalmasi icin bir kez uyarilan davacinin
bu eyleminden dolayi is sézlesmesinin feshi
hakli kabul edilemez. Bu nedenle ihbar ve kidem
tazminati istekleri konusunda yapilan Bilirkisi
raporuna gore isteklerin kabult gerekirken reddi
hatali olup bozmayi gerektirmistir.”

Yine is¢i Is Kanunu 22. Maddesinde kapsaminda
kendisi aleyhine meydana gelen esasl degisikligi de
kabul etmek zorunda olmadidi gibi yasa geredi is
gormekten kaginmasi mumkandur.

Iscinin  Gcreti, zorlayici neden olmaksizin yirmi
gunden beri 6denmediya da isci icin yeterliis saghgi
ve guvenligi éonlemi alinmadi ise bu durumlarda
da iscinin sozlesmeden kaynakli edimlerini yerine
getirmediginden bahsedilemeyecektir.

Ayni zamanda iscinin yapmakla odevli bulundugu
gorevlerin is gorme yaninda is gormemek bigiminde
de tezahir edebilecedi g6z ardi edilmemelidir.
Bu hallere 6rnek olarak iscinin isyerindeki disiplin
veya yillik izin kuruluna secildigi halde; s6z konusu
kurullara katilmamasi yine Is Saghgi ve Guvenligi
icin verilen egitimlere  katilmamasi  durumlar
gosterilebilir.

- isci Gérevleri ile ilgili Olarak isveren Tarafindan
ikaz Edilmelidir.

Gorevlerini yerine getirmeyen is¢inin is akdinin Is
kanunu 25/11-h uyarinca feshedilebilmesi i¢in bu
davranislari bakimindan isveren veyahut isveren
vekili tarafindan ikaz edilmesi gerekmektedir. Isginin
gorev taniminin 6nceden belirli olmasi ikaz anlamini
tasimayacagr gibi hatirlatilan  gorevini  yerine
getirebilmesi icin makul bir stire de taninmalidir.
Ikaz edilme durumu vyazili olabilecedi gibi szl de
olabilecektir ancak ispat kolayligi agisindan isverenin
yazili bir bildirim yapmasi uygun olacaktir.  Yargitay
9. HD.2004/1389 Esas, 2004/4190 Karar, 04.03.2004
tarihli kararinda e-posta ile yapilan ikazin gecerli
sayildigina hukmetmistir.
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Again, it is rightly stated that since the employee
cannot be expected to fulfill a request contrary to
the law, this situation is not the subject of just cause
termination. For this reason, the employer's unlawful
orders and instructions cannot be considered within
the scope of persistent failure to fulfill the duty.

As a matter of fact, in the decision; 'In addition,
refusal to accept the performance of an unlawful
work does not constitute a valid reason for
termination. For example, if the employer asks
the employee to keep books in violation of
the law, the employee's failure to comply with
this instruction cannot be considered within
the scope of this provision. However, the
determination of the duties that the employee is
obliged to perform will be determined according
to the circumstances of each concrete case.
In other words, in each case, the customary
work of the employee should be determined
first and then the conclusion should be made
accordingly.

Although the work that the employer asks the
employeetodoisthe usualwork oftheemployee,
if there is an inconvenience in terms of time and
place or if the employee has a valid excuse, the
failure to do the work does not constitute a
valid reason for termination. In other words, the
employee must have an obligation to work at
that moment. As @ matter of fact, according to
the decisions of the Supreme Court of Appeals,
the employment contract cannot be terminated
by this provision if the employee who does not
want to work on a week holiday is assigned to
another job and does not accept to work there,
or if the employee does not want to work on
Sunday. Because the request to perform the
work on & holiday constitutes incompatibility in
terms of time."

As stated above, the concept of customary work
within the scope of the duty that the employee is
obliged to perform should be evaluated according

to the characteristics of each concrete case.
Even if the work that the employee is warned and
reminded of is the usual work of the employee, if it
is not appropriate for the employee to do that work
in terms of place and time, then the employer will
not be subject to a termination with a valid reason.
Although the employer cannot subject the failure to
perform a work that is not the duty of the employee
to be subject to justified termination, if the work
is refused to be done in a justified and good faith
manner for the employee, it cannot be said that the
employer has the possibility of rightful termination
in these cases.

For example, requesting the work to be performed
on holidays will also constitute incompatibility in
terms of time. Even if overtime work is approved
by the employee, or in the case of overtime work
where the consent of the employee is not required,
the employee's failure to work overtime may be
considered as a failure to do the job, the Supreme
Court of Appeals stated in the following decision
that the termination is unjustified for the employee
who was warned once to work overtime.

See. 9th Civil Chamber of the Supreme Court of
Appeals, with the Merits No. 2004/25446, Decision
No.2005/16086 dated 09.05.2005

"The fact that the plaintiff, who is in charge of the
department, was asked to stay at the workplace for
overtime work together with the employees under
their command, and despite this, the plaintiff's
failure to work overtime cannot be characterized
as not performing the duties that the plaintiff is
obliged to perform within the scope of Article 17/2-
g of the Law No. 1475, even though the plaintiff was
reminded. The termination of the employment
contract cannot be considered justified due to this
action of the plaintiff who was warned once to work
overtime. For this reason, according to the expert
report on the notice and severance pay requests,
the requests should be accepted, but the rejection
of the requests is incorrect and requires a reversal.”




- isginin Uyarilara Ragmen Israrli Sekilde Gérevini
Yapmamasi Gerekmektedir.

Yukarida da deginildigi GUzere isginin gorevleri
yapmamadaki israri kanun koyucunun 1475 sayili Is
Kanunu ile 4857 sayili Is Kanunu arasindaki en onemli
farki ihtiva etmektedir.

Yargitay 9. HD. E. 2010/4892 K. 2012/11435 T.
04.04.2012

“Iscinin ihtara konu eyleminden sonra yeni bir

eylem olmadigi takdirde ihtarlara konu eylem
nedeniyle is akdinin feshi hakli sayilamaz. Bu
nedenle davacinin kidem ve ihbar tazminati
taleplerinin kabuli gerekirken reddi bozmayi
gerektirmistir.”

Iscinin uyarilara ragmen goérevini yerine getirmeme
durumunun devamlilik arz etmesi gerekmektedir.
Nitekim 1475 sayili Is kanunumuz ile 4857 sayili Is
Kanunu bakimindan en belirgin fark isginin gorevini
yerine getirmeme konusundaki israri olup isginin
uyarilarak kendisine gorevlerinin hatirlatildig halde
gorevlerini yerine getirmedidi, isveren tarafindan
ispatlanmalidir.

Ote vyandan iscinin goérevini hatirlatildigi halde hic¢
yerine getirmemesi hakli nedenle feshin konusunu
olustururken bu hakli fesih nedeniis Kanunu madde
18 ile birlikte dederlendirildiginde; uyarilara ragmen
gorevini eksik, kot veya yetersiz yapilmasi gecerli
nedenle fesih nedeni olarak degerlendirilmektedir.
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Buna iliskin olarak bknz;

Yargitay 9. HD. E. 2007/27680 K. 2008/5302 T.
17.03.2008

“Isverenin yénetim hakki kapsaminda verdigi
talimatlara is¢i  uymak zorundadir. Iscinin
talimatlara uymamasi, isverene duruma gore is
sézlesmesinin hakliya da gegerli fesih hakki verir.
s Kanununun 25nci maddesinin 1. bendinin
(h) fikrasi, is¢inin yapmakla gérevli bulundugu
gorevleri,  kendisine  hatirlatildigr  halde
yapmamakta israr etmesini, bir hakli fesih nedeni
olarak kabul etmektedir. Buna karsilik, yukarida
daifade edildigi tizere, s Kanununun gerekgesine
gbre, isginin isini uyarilara ragmen eksik, kot
veya yetersiz olarak yerine getirmesi gecerli
fesih nedenidir. Is¢i gérevini uyariya ragmen, hi¢
yerine getirmezse isveren hakli nedenle derhal,
eksik, kotd, yetersiz bir bicimde yerine getirirse
sureli, gecerli fesih hakkini kullanabilecektir.”

Sonu¢ olarak, is sozlesmesinin isverenin iscinin
gorevini  yerine getirmemekte israr  etmesi
maddesine badli olarak yapacagi hakli nedenle
fesihlerde, iscinin gorevi kapsaminda bir isin
yapilmamis olmasi, isverenin isciye uygun sekilde
ikazda bulunmasi, iscinin bu davranisindaki israri
ve isciden yapmasini beklenen gorevin yasal
ve makul olmasi gibi unsurlara dikkat edilmesi
gerekmekte olup olasi bir yargilamada yapilan hakli
nedenle feshin ; gecerli nedenle fesih hukamleri ile
kiyaslanabilecegi gozetilerek hakli fesih agirliginda
olabilecek nedenlerin ayriminin isveren tarafindan
ivi yapilmasi gerekmektedir.
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Again, the employee is not obliged to accept the
fundamental change that occurs against himself
within the scope of Article 22 of the Labor Law, and it
is possible to refrain from working as required by law.

If the employee's wage has not been paid for twenty
days without a compelling reason or if adequate
occupational health and safety measures have not
been taken for the employee, it cannot be said
that the employee has not fulfilled his contractual
obligations in these cases.

At the same time, it should not be ignored that the
duties that the employee is obliged to perform
may be manifested in the form of not performing
work as well as performing work. Examples of such
cases are the cases where the employee is elected
to the disciplinary or annual leave committee
at the workplace but does not attend the said
committees and does not attend the training given
for Occupational Health and Safety.

- The Employee Must Be Warned by the Employer
Regarding Their Duties.

For the employment contract of the employee
who does not fulfill their duties to be terminated by
Labor Law 25/1I-h, the employer or the employer's
representative must be warned by the employer
or the employer's representative in terms of
these behaviors. The fact that the employee's
job description is predetermined does not mean
a warning, and a reasonable time must be given
for the employee to fulfill the reminded duty. The
warning may be in writing or verbally, but it would
be appropriate for the employer to make a written
notification for ease of proof.  In its decision
dated 04.03.2004, the Court of Cassation 9th HD.
2004/1389 Esas, 2004/4190 Karar, ruled that the
warning made by e-mail is deemed valid.

- The Employee Must Persistently Fail to Perform
Their Duties Despite the Warnings.

As mentioned above, the employee's persistence

in not performing the duties is the most important
difference between the Labor Law No. 1475 and the
Labor Law No. 4857.

9th Civil Chamber of the Supreme Court of
Appeals with the Merits No. 2010/4892, Decision
No. 2012/11435 dated 04.04.2012

‘If there is no new action after the employee's
action subject to the warning, the termination of the
employment contract due to the action subject to
the warnings cannot be considered justified. For this
reason, while the plaintiff's severance and notice pay
claims should be accepted, their rejection required

"

a reversal

The employee's failure to fulfill the duties despite
the warnings must be persistent. As a matter of
fact, the most significant difference between the
Labor Law No. 1475 and the Labor Law No. 4857 is
the persistence of the employee in not fulfilling
the duties, and it must be proved by the employer
that the employee does not fulfill the duties despite
being warned and reminded of the duties.

On the other hand, while the failure of the employee
to fulfill the duties despite being reminded of
his duties constitutes the subject of just cause
termination, when this valid reason for termination
is evaluated together with Article 18 of the Labor
Law; incomplete, poor or inadequate performance
of his duties despite warnings is considered as a valid
reason for termination.

Please see regarding this

9th Civil Chamber of the Supreme Court of
Appeals with the Merits No. 2007/27680,
Decision No. . 2008/5302 dated 17.03.2008

"The employee must comply with the
instructions given by the employer within the
scope of the right of management. Failure of
the employee to comply with the instructions
gives the employer the right to justified or
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valid termination of the employment contract,
depending on the situation. Paragraph (h) of
sub-paragraph Il of Article 25 of the Labor Law
considers the employee's insistence on not
performing the duties that the employee is
obliged to perform, even though the employee
is reminded to do so, as a just cause for
termination. On the other hand, as stated above,
according to the reasoning of the Labor Law, the
incomplete, poor, or inadequate performance
of the employee’'s work despite warnings is a
Jjust cause for termination. If the employee does
not fulfill the duties at all despite the warning,
the employer may use the right of immediate
termination for valid reasons, and if the
employee fulfills the duties incompletely, badly,
or inadequately, the employer may use the right
of termination for just cause.”

As a result, in the termination for just cause based
on the article of the employment contract that the
employer insists that the employee does not fulfill
his/her duties, it is necessary to pay attention to
factors such as the fact that work within the scope
of the employee's duty has not been performed,
the employer's proper warning to the employee,
the employee's persistence in this behavior
and the legality and reasonableness of the task
expected from the employee. Considering that
the termination for just cause made in a possible
trial may be compared with the provisions of the
termination for a valid reason, the employer should
make a good distinction between the reasons that
may weigh justified termination.
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Turk hukukunda galisanlara, gebelik strecinde Gceretli
ve Ucretsiz izin olmak Gzere birtakim haklar taninmis;
dodum sonrasinda ise yine Ucretli ve Ucretsiz izin
haklarina ilave olarak cesitli calisma modelleri
ongorulmustir. Dogum 6ncesi ve dogum sonrasi
izin haklari ile dogum sonrasi calisma modelleri
asadida detayli olarak agiklanacaktir.

DOGUM ONCESI VE SONRASI KADIN
CALISANIN IZIN HAKLARI:

1. iscinin Periyodik Kontrol izni

Hamilelik stresince 4857 Sayili Kanun'un 74. maddesi
uyarinca periyodik kontroller igin kadin isciye Gcretli
izin verilecek ve bu sureler calisma strelerinden
sayilacaktir.

2. Dogum ve Analik izni

Yine ayni kanun maddesi uyarinca; kadin ¢alisanlara,
dodumdan once 8 hafta dogumdan sonra 8 hafta
olmak Uzere toplam 16 haftalik izin verilir. Kadin
calisan, gebelidin 32. haftasini tamamlamasi ile
dodgum iznine ayrilabilecedi gibi saglik durumunun
iyi olmasi halinde ise isterse doktorun onayi ile,
dogumdan onceki UG¢ haftaya kadar isyerinde
calisabilecektir. Erken dogum yapilmasi halinde ise
dogum oncesi kullanilamayan streler dogum sonrasi
strelere eklenir.

Cogul gebelik olmasi halinde dogumdan 6nceki 8
haftaya 2 hafta daha eklenir ve dogum ve analik
izni toplamda 18 hafta olarak kullanilir.
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3. iscinin Evlat Edinme izni

Is Kanununca evlat edinme durumunda da calisanlara
izin hakki taninmakta olup 3 vyasini doldurmamis
¢cocudu evlat edine eslerden birine veya evlat
edinene, cocugun aileye fiilen teslim edildigi tarihten
itibaren 8 hafta analik izni kullandirilir.

4. Siit / Emzirme izni

Yine 74. madde uyarinca; kadin iscilere, 1 yasindan
kigik cocuklarini emzirmeleri igin ginde toplam
bir buguk saat sut izni verilir. Bu strenin hangi
saatler arasinda ve kaga bolunerek kullanilacagi isgi
tarafindan belirlenecek olup bu stre, ginluk ¢alisma
stresinden sayilacaktir. SUt izni duzenlemesi, kadin
calisanin galistigigunlerde cocugun beslenmesinden
mahrum kalmamasini amagladigindan sut izninin
toplu kullandiriimasi hukuken mumkdn olmadidi gibi
maddenin amacina da aykirilik teskil etmektedir.

5. Dogum Sonrasi Ucretsiz izin

Is Kanunu md. 74/6 uyarinca; istedi halinde kadin
calisana, 16 haftalik strenin tamamlanmasindan veya
codul gebelik halinde 18 haftalik sireden sonra 6 aya
kadar Ucretsiz izin verilir. S6z konusu Gcretsiz iznin
kullandirilmasi isveren inisiyatifinde olmayip kadin
calisanin talepte bulunmasi halinde isverence 6 aya
kadar Gcretsiz izin verilmek zorundadir.

Kadin calisanin toplamda 16 haftalik dogum ve
analikizninde gegirdigisireler kidemsirelerinden
sayllmakta iken Ucretsiz izin sirelerinde is
s6zlesmesi askida kabul edilecek ve bu siireler,
kidem hesabinda dikkate alinmayacaktir.
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PRE AND POSTNATAL RIGHTS

OF EMPLOYEES AND
POSTNATAL WORKING
MODELS

Under Turkish law, employees are entitled to certain
rights during pregnancy, including paid and unpaid
leave, and various working models are envisaged
after childbirth, in addition to paid and unpaid
leave rights. Prenatal and postnatal leave rights and
postnatal working models will be explained in detail
below.

PRENATAL AND POSTNATAL LEAVE
RIGHTS OF FEMALE EMPLOYEES:

1. Employee's Periodic Checkup Leave

During the pregnancy period, according to Article
74 of Law No. 4857, paid leave will be granted to
female employees for periodic check-ups, and these
periods will be considered as part of the working
hours.

2. Natal and Maternity Leave

Pursuant to the same article of the law, female
employees are granted a total of 16 weeks of leave, 8
weeks before the birth and 8 weeks after the birth.
The female employee can leave for natal leave upon
completion of the 32nd week of pregnancy, and if
she is in good health, she can work at the workplace
up to three weeks before the birth with the approval
ofthe doctor, upon her request. In case of premature
birth, the periods that could not be used before
birth are added to the postnatal periods.

In case of multiple pregnancies, 2 more weeks are
added to the 8 weeks before the birth and natal
and maternity leave is used for a total of 18 weeks.

3. Employee's Adoption Leave

According to the Labor Law, employees are also
granted leave in case of adoption. In the event of
adopting a child under the age of 3, the spouse or
the adopter is entitled to take 8 weeks of maternity
leave starting from the date when the child is
physically handed over to the family.

4. Milk / Breast-feeding Leave

Pursuant to Article 74, female employees are
granted a total of one and a half hours of milk leave
per day to breastfeed their children under 1 year of
age. The hours between which this period will be
used and how many times it will be divided will be
determined by the employee and this period will
be counted from the daily working time. Since the
milk leave regulation aims to ensure that the female
employee is not deprived of the child's nutrition on
the days she works, the collective use of milk leave
is not legally possible and contradicts the purpose
of the article.

5. Unpaid Postnatal Leave

In accordance with Article 74/6 of the Labor Law,
a female employee may be granted unpaid leave
for up to 6 months upon her request, either after
completing the 16-week period or, in case of
multiple pregnancies, after the 18-week period. The
granting of this unpaid leave is not at the discretion
of the employer but is mandatory if requested by the
female employee, for a period of up to 6 months.




DOGUM SONRASI CALISMA
MODELLERI

"Analik Izni Veya Ucretsiz Izin Sonrasi Yapilacak Kismi
Streli Calismalar Hakkinda Yonetmelik” uyarinca
kadin calisana, dogum sonrasi kismi ¢alisma ve yarim
calisma imkani taninmaktadir.

1. Yarim Calisma ve Yarim Calisma Odenegi
Dogum sonrasi analik izninin sona ermesinden
itibaren kadina galisana; ilk dogumda 60 gun, ikinci
dodumda 120 gun, sonraki dogumlarda ise 180 gun
srelerle yarim calisma hakki taninmaktadir. Cogul
dodum vapilmasi halinde bu surelere 30°ar gun
eklenirken ¢ocugun engelli olarak dogmasi halinde
ise bu stire 360 qun olarak uygulanacaktir.

iscinin  cahstigi siirelerdeki iicreti asil
Gcret Uzerinden hesaplanarak isveren
tarafindan édenir. isci, haftanin calismadigi
glinlerindeyse Ucretsiz izinli sayilir ve
¢alisiilmayan giinlerin icret, briit asgari ticret
Gzerinden hesaplanarak “yarim ¢alisma
d6denedi” adi altinda iSKUR tarafindan ve
issizlik Fonu’ndan 6denmektedir.

Galisanin  yarim  ¢alisma  édeneginden
yararlanabilmesi igin;

- Galisanin, dogum veya evlat edinme
siresinden 6nceki son 3 yilda en az 600 giin
issizlik sigortasi priminin olmasi,

- Haftalik ¢alisma siiresinin yarisi kadar fiili
olarak galisilmasi ve

- Dogum veya evlat edinme sonrasi analik hali
izninin bittigi tarihten itibaren 30 giin iginde
Kuruma yarim ¢alisma belgesi ile basvuruda
bulunulmasi gerekmektedir.

2. Kismi Calisma

Dodum sonrasi analik izninin bitmesinin ardindan
calisan, en az 1 ay dncesinden isverene yazili olarak
basvuru vyapmak kosuluyla kismi sureli calisma
talebinde bulunabilir. Buna gore c¢alisan, cocugun
mecburi ilkogretim c¢agina basladigi tarihi takip
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eden ay basina kadar gececek sure igin kismi sureli
calisabilir. Kismi streli calisma talebinin karsilanmasi
kural olarak isveren inisivatifinde olmayip ¢alisan
tarafindan bildirim yapilmasi halinde isverence kabul
edilmesi zorundadir.

Kismi sureli calismadan da eslerden yalnizca biri
yararlanabilecek; U¢ vyasini doldurmamis cocudu
evlat edinme durumunda ise cocugun fillen teslim
edildigi tarihten itibaren kismi sureli calismadan
yararlanilabilecektir.

Kismi sureli calismadan yararlanma halinde, strenin
sonu beklenmeden tekrar tam sureli ¢alismaya
doéndlmesi mumkan olup bu durumda ¢alisan
tarafindan, 1 ay dnceden isverene bildirim yapilmasi
gerekmektedir. Ancak; bu durumda ayni ¢cocuk igin
tekrar kismi streli ¢alisma hakkindan yararlanilimasi
mumkin dedildir,

Kismi sureli ¢alisma yapilabilecek isler mevzuatta
acikca dizenlenmistir. Buna gore;

- Ozel saglik kuruluslarinda ilgili mevzuat uyarinca
mesul mudur, sorumlu hekim, laboratuvar sorumlusu
ve sadlik hizmetinden sayilan islerde tam zamanli
calismasi ongorulenler tarafindan yerine getirilen
islerde,

- Nitelikleri  dolayisiyla  strekli  ¢alistiklar igin
durmaksizin  birbiri ardina postalar hélinde isci
calistinlarak yuruttlen sanayiden sayilan islerde,

- Nitelikleri dolayisiyla bir yildan az stren mevsimlik,
kampanya veya taahhut islerinde,

- Is stiresinin haftanin ¢alisma ginlerine bolinmesi
suretiyle yuruttlmesine nitelikleri bakimindan uygun
olmayan islerde, isverenin uygun bulmasi halinde;

- Yukarida sayilmayan islerde de isverence uygqun
bulma sarti aranmaksizin  kismi sureli calisma
yapilabilir. 6356 sayili  Sendikalar ve Toplu s
Sozlesmesi Kanunu hukumlerine gore baditlanan
toplu is sozlesmelerinde kismi sureli ¢alisma
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While the periods spent by the female employee
on natal and maternity leave of 16 weeks in total
are counted as seniority periods, the employment
contract will be considered suspended during
unpaid leave periods and these periods will not be
taken into account in the seniority calculation.

MODELS OF POSTNATAL WORK:

Pursuant to the "Requlation on Part-Time Work to be
Performed After Maternity Leave or Unpaid Leave',
female employees are granted the opportunity to
work part-time and half-time after giving birth.

1. Half-Time Work and Half-Time Work Allowance
From the end of the postnatal maternity leave,
woman employee is entitled to work half-time for
60 days for the first birth, 120 days for the second
birth and 180 days for subsequent births. In case of
multiple births, 30 days are added to these periods,
and if the child is born with a disability, this period
will be applied as 360 days.

The wage of the employee which is calculated
upon the actual wage on working period is
paid by the employer. If the employee does not
work on the days of the week, the employee is
considered to be on unpaid leave and the wage
for the days the employee does not work is
calculated over the gross minimum wage and
paid by iSKUR and the Unemployment Fund
under the name of "half-work allowance".

In order for the employee to benefit from the
part-time allowance;

- The employee has, at least, 600 days of
unemploymentinsurance premiums in the last
3 years before the birth or adoption period,

- Actually working half of the weekly working
hours and

- Itis necessary to apply to the Institution with
a half-time work certificate within 30 days
from the date of the end of maternity leave
after birth or adoption.

2. Part Time Working

After the expiration of postnatal maternity leave, the
employee can request part-time work, provided that
the employee submits a written application to the
employer, at least, 1 month in advance. Accordingly,
the employee canwork part-time for the period until
the beginning of the mandatory primary education
age of the child, following the date on which the
child starts. Fulfilling the request for part-time work
is generally not at the discretion of the employer;
however, it must be accepted by the employer when
notified by the employee.

Only one of the spouses can benefit from part-time
work, and in the case of adopting a child under the
age of three, part-time work can be utilized from the
date the child is physically handed over.

In case of benefiting from part-time work, it is
possible to return to full-time work without waiting
for the end of the period, and in this case, the
employee must notify the employer 1 month in
advance. However; in this case, it is not possible to
benefit from the right to part-time work again for
the same child.

The types of works eligible for part-time work are
explicitly regulated in the legislation. According to
this;

- In works performed by those designated
as responsible manager, attending physician,
laboratory supervisor, and those expected to work
full-time in occupations considered as part of health
services according to the relevant regulations in
private healthcare institutions,

- In industries where works are carried out
continuously in shifts, employing  workers
consecutively without interruption due to the
nature of their qualifications,

- In seasonal, campaign, or contractual works
lasting less than one year due to the nature of their
qualifications,

PRE AND POSTNATAL RIGHTS OF EMPLOYEES AND POSTNATAL WORKING MODELS




yapilabilecek isler, yukarida sayilan hikimlere bagli
kalinmaksizin da taraflarca ayrica belirlenebilir.

Gorulecedi Uzere; basta Is Kanunu olmak Uzere
Turk hukuku calisana, dogum 6éncesi ve sonrasinda
birtakim haklar ve imkanlar taniyarak bir yandan
istihdamin korunmasini amaglarken diger yandan
da cocugun ebeveyne olan ihtiyacini gidermeyi,
ebeveynle ¢ocuk arasindaki iliskiyi gtglendirmeyi
amaclamaktadir. Bu sebeple yukarida sayilan izin
haklari ile calisma modelleri gelistirilmistir.

SONUC

4857 Sayili Is Kanunu, Analik izni Veya Ucretsiz izin
Sonrasi Yapilacak Kismi Sareli Calismalar Hakkinda
Yonetmelik, Gebe Veya Emziren Kadinlarin
Calistirilma Sartlariyla Emzirme Odalari Ve Cocuk
Bakim Yurtlarina Dair Yonetmelik ve ilgili diger
mevzuat hukimleri uyarinca dogum oncesi ve
dodgum sonrasinda galisana birtakim haklar taninmis
ve dogum sonrasinda kismi streli ve yari zamanli
olmak Gzere ¢alisma modelleri tanimlanmustir.

Yukarida sayilan izin ve ¢alisma modelleri disinda
belirtmek gerekir ki;

- Hamile kadin galisanlar guinde yedi bucuk saatten
fazla calistirilamaz.

- Hekim raporu ile gerekli goruldugu takdirde,
hamile kadin is¢i, saghgina uygun daha hafif islerde
calistirilir. Bu halde iscinin Gcretinde bir indirim
yapilmaz.

- Emziren kadin ¢alisanin gunde 7,5 saatten fazla
calistirlmasi ve dogumdan itibaren 1yil sireyle gece
calistirilmasi yasaktir.

- Yaslari ve medeni halleri ne olursa olsun 100-150
kadin calisani olan isyerlerinde; emziren ¢alisanlarin
cocuklarini emzirmeleri icin isveren tarafindan,
calisma verlerinden ayri ve isyerine en c¢ok 250
mt uzaklikta bir emzirme odasinin; 150’den cok

CALISANLARIN DOGUM ONCESI V
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kadin calisani olan isyerlerinde ise 0-6 yasindaki
cocuklarin birakilmasi, bakimive emziren calisanlarin
cocuklarini emzirmeleri icin isveren tarafindan,
calisma verlerinden ayri ve isyerine yakin bir yurdun
kurulmasi zorunludur.

- Yari zamanl ¢alismada; calistigr gunlerin Ucreti
isverence odenip c¢alisiimayan surelerin karsilidi
“vari zamanli calisma o6denegi” adi altinda lIssizlik
Fonu’ndan &denirken  kismi  sdreli  calismada
calisilmayan gunlere dair herhangi bir 6deme
yapilmamaktadir.

- Kismi sdreli galisma, isyerinde tam sareli is
sozlesmesiile yapilan emsal calismanin en fazla Ugte
ikisi kadar yapilabilir.

SONRASI HAKLARI ILE DOGUM SONRASI CALISMA MODELLERI
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- In works where dividing the working hours
over the weekdays is not suitable based on their
qualifications, if approved by the employer,

- In works not mentioned above, part-time work
can be implemented without the requirement of
employer approval. In collective labor agreements
concluded in accordance with the provisions of Law
No. 6356 on Trade Unions and Collective Bargaining
Agreements, works suitable for part-time work can
be determined separately by the parties without
being bound by the provisions mentioned above.

In consideration of the foregoing; Turkish law,
especially the Labor Law, aims to both preserve
employment and address the needs of the parent-
child relationship by granting certain rights and
opportunities to the employee before and after
childbirth. In doing so, it aims to strengthen the
relationship between the parent and the child.
Hence, the leave rights and working models
mentioned above have been developed for this
purpose.

CONCLUSION

The Labor Law No. 4857, the Regulation on Part-
Time Work After Maternity Leave or Unpaid Leave,
the Regulation on the Conditions of Employment
of Pregnant or Breastfeeding Women, and the
Regulations on Breastfeeding Rooms and Child
Care Facilities, along with other relevant legislative
provisions, grant certain rights to employees before
and after childbirth. Additionally, work models such
as part-time and half-time employment have been
defined for postnatal periods in accordance with
these regulations.

In addition to the aforementioned leave and work
models, it should be noted that:

- Pregnant female employees cannot be employed
for more than seven and a half hours per day.

- If deemed necessary by a medical report, a
pregnant female employee may be assigned to
lighter duties suitable for her health. In this case, no
reduction is made in the employee's wage.

- It is prohibited to employ a breastfeeding female
employee for more than 7.5 hours per day and to
work at night for a period of one year after childbirth.

- In workplaces with 100-150 female employees,
regardless of their ages and marital statuses,
the employer is obliged to establish a separate
breastfeeding room within a maximum distance of
250 meters from the workplace for breastfeeding
employees. In workplaces with more than 150
female employees, a facility close to the workplace
for leaving and caring for children aged 0-6 and
for breastfeeding employees to breastfeed their
children is mandatory.

- In part-time work, the wages for the days worked
are paid by the employer, and the compensation
for the hours not worked is covered by the
Unemployment Fund under the name of "part-time
work allowance'. However, in part-time work, there
is no payment for the days not worked.

- Part-time work can be performed for up to two-
thirds of the equivalent of the full-time work
performed under a full-time employment contract
in the workplace.

PRE AND POSTNATAL RIGHTS OF EMPLOYEES AND POSTNATAL WORKING MODELS




. HUKUKUMUZDA YILLIK IZIN
DUZENLEMES]

vYillik Geretli izin hakki Anayasa ile givence altina
alinmis, bu kapsamda 4857 Sayili Is Kanunu'nda
yapilan  duzenlemeler ve gelisen  durumlar
akabinde ortaya ¢ikan Yargitay kararlariyla da
cergevesi sekillenmistir. 4857 Sayili Kanun'un 53.
maddesinin 2. firkasinda; “yillik Geretli izin hakkindan
vazgecilemeyecedi” acikga belirtilmistir,

Yine 4857 Sayili Kanun'un 53. maddesinde vyillik izin
streleri asagidaki sekilde duzenlenmistir;

Iscilere verilecek yillik Ucretli izin sdresi, hizmet
suresi;

a) Bir yildan bes yila kadar (bes yil dahil) olanlara on
dort gtinden,

b) Bes yildan fazla on bes yildan az olanlara yirmi
glnden,

c) On bes yil (dahil) ve daha fazla olanlara yirmi alti
gtinden az olamaz.

Yer alti islerinde calisan iscilerin yillik Gcretli izin
sureleri dérder gun arttirilarak uygulanir.

Ancak on sekiz ve daha kigUk yastaki iscilerle elli ve
daha yukari yastaki iscilere verilecek yillik Geretli izin
suresi yirmi ginden az olamaz.

Yillik izin  streleri is sézlesmeleri ve toplu s
sozlesmeleri ile artirilabilir.
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EMEKLILIK SONRASI AYNI
ISYERINDE CALISMA HALINDE

YILLIK IZIN HAK EDISI

AV. TOLGA ERSOY
tersoy@egemenoglu.com

Anilan kanunun 53. maddesinde villik izin strelerine
iliskin duzenlemeye vyer verilirken 54. maddede ise
yazimizin temel konusu olan yillik Gcretli izin hak
edisinde ayni isverene ait isyeri veya isyerlerinde
calisma durumunda hangi ¢alisma surelerinin esas
alinacagina  deginilmistir.  Yasal ~ duzenlemede,
yillik Geretli izne hak kazanmak igin gerekli strenin
hesabinda iscilerin, ayni isverenin bir veya cesitli
isyerlerinde calistiklari strelerin birlestirilerek goz
onune alinacadl, bir isverenin 4857 Sayili Kanun
kapsamina giren isyerinde ¢alismakta olan isgilerin
ayni isverenin isyerlerinde 4857 Sayili  Kanun
kapsamina  girmeksizin  gegirmis  bulunduklari
strelerin de hesaba katilacagi belirtilmistir.

Bu badlamda yazimizda dzellikle emeklilik sebebiyle
isten ayrilan iscinin ayni isverene ait isyerinde
tekrar calismaya baslamasi halinde yillik Gcretli izin
stresinin hesaplanmasinda dikkate alinan sureler
irdelenecektir.

[l EMEKLILIK SONRASI AYNI
ISVERENE AIT ISYERINDE
CALISANLARIN YILLIK IZIN HAK
EDISLERININ HESAPLANMASI

4857 Sayili Kanun'un 54. maddesinin lafzinda dnceki
calisma doneminde hak kazandigi villik izinlerin
tamamini kullanan veya tamamini kullanmamakla
birlikte is sézlesmesinin feshi tarihinde bakiye yillik
izinlerinin Gcreti ddenmis olan isginin ayni isverene
ait isyerinde ¢alismaya baslamasi halinde yillik Geretli
izin hak edisi hususunda 6nceki calisma doneminin
de dikkate alinacadi anlasilmakla birlikte Yargitay
tarafindan 6nceki dénemde verilen kararlarinda
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ANNUAL LEAVE ENTITLEMENT IN
CASE OF WORKING AT THE SAME
WORKPLACE AFTER RETIREMENT

I. ANNUAL LEAVE REGULATION IN
TURKISH LAW

The right to annual paid leave is guaranteed by the
Constitution, and its framework has been shaped by
the requlations made in the Labor Law No. 4857 and
Supreme Court decisions following the developing
situations. Article 53, paragraph 2 of the Law No.
4857 clearly states that "the right to annual paid
leave cannot be waived".

Article 53 of the Law No. 4857 requlates annual leave
periods as follows;

Duration of annual paid leave to be granted to
employees, shall not be less than for length of
service as;

a) Fourteen days for those from one year to five
years (including five years),

b) Twenty days for those with more than five years
and less than ffteen years,

c) Twenty-six days for those with fifteen years
(inclusive) or more.

The annual paid leave periods of workers employed
in underground works shall be increased by four
days.

However, the period of annual paid leave to be
granted to employees aged eighteen and under and
to employees aged fifty and over shall not be less
than twenty days.

Annual leave periods may be increased by labour
contracts and collective labour agreements.

While Article 53 of the aforementioned law
regulates the annual leave periods, Article 54 of
the aforementioned law regulates the working
periods to be taken as basis in case of working in
the workplace or workplaces belonging to the same
employer in the entitlement of annual paid leave,
which is the main subject of our article. In the legal
regulation'; in the calculation of the period required
to qualify for annual paid leave, it is stated that the
periods that the workers work in one or various
workplaces of the same employer will be taken into
account by combining the periods they have worked
in one or more workplaces of the same employer,
and the periods that the employees working in
the workplace of an employer within the scope of
Law No. 4857 will also be taken into account in the
workplaces of the same employer without being
covered by Law No. 4857.

Within this context, in our article, the periods taken
into account in the calculation of the annual paid
leave period will be examined, especially in the
event that the employee who left the job due to
retirement starts working again in the workplace of
the same employer.

[I. CALCULATION OF ANNUAL LEAVE
ENTITLEMENTS OF EMPLOYEES
WORKING IN THE WORKPLACE OF THE
SAME EMPLOYER AFTER RETIREMENT

Article 54 of the Law N0.4857 states that the previous
working period shall also be taken into consideration
in terms of annual paid leave entitlement if the
employee, who has used all of the annual leaves
which was entitled to in the previous working period




bakiye yillik izin Gcreti dahil tim haklari ddenerek
tasfiye edilen 6nceki donemin yillik izin hesabinda
dikkate alinmayacagi vurgulanmakta idi.

Ancak Yargitay tarafindan son déonemde konuyla
ilgili istikrarli  olarak verilen kararlarda ayni
isveren nezdinde aralikli  calismalarda  onceki
donem calismanin yillik Gcretli izin  hesabina
esas slUrede dikkate alinmasi ve tum calisma
strelerinin birlestirilmesi gereginin kabul edildigi
gorilmektedir. Bu noktada dnceki ¢alisma donemi
emeklilik sebebiyle sona eren isciler de bu kapsama
girmektedir.

Konuyla ilgili Yargitay 9. Hukuk Dairesi'nin  bir
kararinda? “.. Villk izin udcretine esas kidemin
belirlenmesinde aralikli calismada tasfiye séz konusu
olmayacagindan davacinin izne esas kideminin iki
dénem ¢alismasinin  toplanarak belirlenmesinde
yasaya aykirilik yoktur..” seklinde hukum kurularak
aralikli ¢alisma surelerinin birlestirilmesi gerektigi
vurgulanmistir.

Bu noktada dikkat edilmesi gereken husus her
kosulda énceki calisma donemi veya donemlerinin
yillik Gcretli izin hak edisi hesabinda dikkate alinip
alinmayacagi ve aralikli calismalardaki yillik izin hak
edislerinin 6nceki donemde hak edilen yillik Ucretli
izin strelerine etkisinin olup olmayacagidir.

Yazimiz emeklilik sebebiyle isten ayrilan iscilerin ayni
isyerinde calismasi halinde vyillik izin hak edisinin ne
sekilde hesaplanacadi hususunda olmakla birlikte
esasen; aralikli calismalarda yillik Geretliizin hak edisi
acisindan onceki calisma donemlerinin ne sekilde
sona erdidine iliskin bir ayrim bulunmamaktadir.

Ayrica isginin birden fazla ¢alisma doéneminde
belirli/belirsiz ya da kismi/tam streli olarak calismasi
acisindan da bir farklilk bulunmamaktadir. isci
oncekicalisma doneminde ayniisverene badli olarak
tam sureli is sozlesmesi kapsaminda c¢alismakta
iken sonraki calisma doneminde kismi sureli is
sozlesmesine badli olarak is gorme edimini yerine
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getirmesi durumunda da her iki ¢alisma donemi yillik
Gcretliizin hak edisi acisindan hesaba katilacaktir.

Yine onceki ¢alisma doneminin; 1yil dolmadan yillik
Ucretli izin hak etmeksizin sonlanmasi ihtimalinde
de iscinin ayni isverene ait isyerinde tekrar ¢alismasi
halinde son c¢alisma doneminde vyillik Gcretli izin
hak edisi hesaplanirken onceki donem dikkate
alinmaktadir. Ornek Gzerinden ilerlemek gerekirse;
iscinin ilk G¢ calisma doneminin 3'er ay strmesi
durumunda; is¢i dordinct ¢calisma déneminin birinci
ayinin sonunda yillik Geretli izne hak kazanacaktir.

Akla gelen bir diger soru ise ¢alisma donemleri
arasindaki  strenin  bu  noktada  yapilacak
degerlendirme acisindan fark olusturup
olusturmayacad, onceki calisma donemine iliskin
ozellikle yillik Geretli izin ve dider iscilik alacaklarina
iliskin taleplerin zamanasimina ugramis olmasinin
dedisiklik vyaratip yaratmayacadr hususudur. Bu
hususta Yargitay tarafindan verilen bazi kararlarda
onceki  calisma donemlerinin - dikkate alinmasi
icin taleplerin zamanasimina ugramamis olmasi
gerektigivurgulanmaktaise de 6gretide kabul goren
ve son doénem Yargitay kararlarinda vurgulanan
husus  onceki ¢alisma donemlerinin yillik izin
Ucreti hesabinda tasfiye edilmis sayilmayacadi ve
zamanasimina ugramamis oldugudur.

Konuyla ilgili Yargitay 9. Hukuk Dairesi’nin  bir
kararinda®, “.Yine, 6nceki ¢alisilan strede bir yili
doldurmadidr icin izne hak kazanilmayan sureler de,
iscinin ayni isverene ait isyeri ya da isyerlerindeki
sonraki ¢alismalarina eklenerek vyillik izin  hakki
belirlenmelidir. Yillik _izin, &zde bir dinlenme
hakki olup, aralikli calismalarda énceki dénem

zamanasimina udgramaz...” seklinde hukim kurularak

onceki ¢alisma surelerinin zamanasimina ugramadigi
vurgulanmaktadir.

Bu noktada ¢alisma donemlerinin sayisi ve her
bir dénemin suresine iliskin bir ayrim da soz
konusu dedildir. Is¢inin her bir c¢alisma donemi
kendi icerisinde 1 yil sirmese dahi ¢alisma streleri
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or who did not use all of them but paid for the
remaining annual leaves on the date of termination
of such employment contract, starts working at
the workplace of the same employer ; however, in
the decisions of the Supreme Court in the previous
period, it was emphasized that the previous period,
which was liquidated by paying all rights, including
the remaining annual leave fee, would not be taken
into account in the annual leave calculation.

However, as seen in the recent decisions of the
Supreme Court, it has been consistently accepted
that in the case of intermittent work for the same
employer, the previous period of work shall be
taken into account in the calculation of annual paid
leave and all working periods shall be combined. At
this point, workers whose previous working period
ended due to retirement are also included in this
scope.

In a decision of the 9th Civil Chamber of the
Supreme Court? on such subject it was decided as
" Since there will be no liquidation in intermittent
work in determining the seniority based on the
annual leave fee, there is no conflict with the law in
determining the seniority of the plaintiff based on
the leave by adding the two periods of work..." and it
is emphasized that the intermittent working periods
should be combined.

At this point, the issue to be considered is whether
the previous working period or periods will be taken
into account in the calculation of annual paid leave
entitlement under all circumstances and whether
the annual leave entitlements in intermittent work
will have an effect on the annual paid leave periods
earned in the previous period.

Although this article is about how the annual leave
entitlement will be calculated in the event that the
employees who leave their jobs due to retirement
work in the same workplace, in fact, there is no
distinction regarding how the previous working
periods ended in terms of annual paid leave
entitlement in intermittent work.

Furthermore, there is also no difference in terms
of whether the employee works in more than one
working period as fixed/indefinite or partial/full-
time. While the employee was working under a
full-time employment contract under the same
employer in the previous working period, if the
employee fulfills the performance of work under a
part-time employment contract in the next working
period, both working periods will be taken into
account in terms of annual paid leave entitlement.

In the event that the previous working period ends
without the expiration of 1year period and without
entitlement to annual paid leave, if the worker
works again in the workplace of the same employer
the previous period is also taken into account when
calculating the entitlement to annual paid leave in
the last working period. To be proceed with the
example; if the first three working periods of the
worker last for 3 months each; worker will be entitled
to annual paid leave at the end of the first month of
the fourth working period.

Another question that comes to mind is whether
the period between the working periods will make
a difference in terms of the evaluation to be made
at this point, and whether the statute of limitations
of the previous working period, especially the
claims for annual paid leave and other labour
receivables, will make a difference. Although some
decisions of the Supreme Court emphasize that in
order for the previous working periods to be taken
into consideration, the claims should not be time-
barred, the opinion accepted in the doctrine and
emphasized in the recent decisions of the Supreme
Court that the previous working periods shall not be
considered as liquidated in the calculation of annual
leave pay and shall not be time-barred.

Ina decision of the 9th Civil Chamber of the Supreme
Court® on such subject it was decided as; "..Again,
the periods that are not entitled to leave because
they have not completed one year in the previous
period of employment should be added to the
employee's subsequent work in the workplace or
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toplandidinda 1tam vyili doldurdugu tarihte yillik izin
hak edisi gindeme gelecektir.

Yasal dizenleme ve Yargitay kararlari isiginda onceki
calisma sureleri dikkate alinarak yillik Geretli izin hak
edisinin dederlendirilecegi kabul edilmekte ise de bu
husus isginin son calisma doneminde yillik Geretliizin
hak edecedi tarihi ve hak kazanacadi yillik Geretliizin
stresini etkilemektedir. Ornek Gzerinden ilerlemek
gerekirse; ilk ¢alisma doneminin 4 yil 8 ay strmesi
durumunda iscinin tekrar ayni isverene ait isyerinde
ise baslamasi halinde isci ikinci calisma doneminin
doérdunct ayinda 14 gan dedil 20 gunluk yillik Geretli
izne hak kazanacaktir.

Yillik Geretli izin hak edisi hususunda 6nceki calisma
strelerinin birlestirilmesi, dnceki calisma déneminin
sona erdidi tarihte iscinin kullanmadidi ve bu sebeple
Ucreti 6denen bakiye yillik izin stresiyle ilgili sonraki
calisma doéneminde fark Ucret ddenmesi sonucunu
dodurmamaktadir.

1 4857 Sayili Is Kanunu’nun 54. Maddesinin 1. Fikrasi; “Yillik Geretliizine hak
kazanmak icin gerekli sirenin hesabinda iscilerin, ayniisverenin bir veya cesitli
isyerlerinde calistiklari streler birlestirilerek g6z éntne alinir. Su kadar ki, bir
isverenin bu Kanun kapsamina giren isyerinde calismakta olan iscilerin ayni
isverenin isyerlerinde bu Kanun kapsamina girmeksizin ge¢irmis bulunduklari
sureler de hesaba katilir.” (https://www.mevzuat.gov.tr/mevzuatmetin/1.5.4857.
pdf)

2 Yargitay 9. Hukuk Dairesi’nin 2020/663 E., 2020/3048 K., 26.02.2020 tarihli
karari

3 Yargitay 9. Hukuk Dairesi’nin 2019/1172 E., 2019/4261 K., 20.2.2019 tarihli karari
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workplaces belonging to the same employer and the
right to annual leave should be determined. Annual
leave is essentially a right to rest and the previous
period is not time-barred in intermittent work..."
and it is emphasized that the previous working
periods are not time-barred.

At this point, there is no distinction regarding the
number of working periods and the duration of
each period. Even if each working period of the
employee does not last 1 year in itself, when the
working periods are added together, the annual
leave entitlement will come to the agenda on the
date when it completes 1full year.

Although it is accepted that the annual paid leave
entitlement will be evaluated by taking into account
the previous working periods regarding in the light
of the legal regulation and the decisions of the
Supreme Court,, this issue affects the date on which
the employee will be entitled to annual paid leave
and the period of such annual paid leave. To be
proceed with an example; if the first working period
lasted 4 years and 8 months and the employee
starts working again at the workplace of the same
employer, the employee will be entitled to 20 days
of annual paid leave in the fourth month of the
second working period, not 14 days.

Combining the previous working periods in terms of
annual paid leave entitlement does not result in the
payment of a differential wage in the next working
period for the remaining annual leave period that
the employee did not use at the end of the previous
working period and which the wage was paid for this
reason.

1Article 54, Paragraph 1 of the Labor Law No. 4857: “In the calculation of the
period required to qualify for annual paid leave, the periods of employment

of the workers in one or several workplaces of the same employer shall be
taken into account by combining them. Furthermore, the periods spent by the
employees working in the workplace of an employer covered by this Law in the
workplaces of the same employer without being covered by this Law shall also
be taken into account.” (https://www.mevzuat.gov.tr/mevzuatmetin/1.5.4857.
pdf)

2 Decision of the 9th Civil Chamber of the Supreme Court, File No. 2020/663,
Decision No.2020/3048 , date 26.02.2020

3 Decision of the 9th Civil Chamber of the Supreme Court, File No. 2019/1172,
Decision No. 2019/4261, date 20.02.2019
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l. GIRIS

Belirli stureli is sozlesmeleri, ilk zamanlarda sozlesme
serbestisi ilkesinin dodal bir sonucu olarak herhangi
bir sinirlamaya tabi olmaksizin kabul edilmis ise de
1960l yillardan itibaren hukuk sistemlerinde iscinin
korunmasi amaciyla belirli streli is sozlesmesinin
sinirlandiriimast edilimi ortaya ¢ikmis ancak daha
sonra kiresellesme ile birlikte artan rekabet
kosullarina karsi koyulabilmesi igin isletmelerin
de gozetilmesi gerekliligi ortaya ¢ikmistir. Bunun
da sonucunda Ulkemiz de dahil gelismis hukuk
sistemlerinde  belirli  streli is  sozlesmesinin
kurulmasi ve vyenilenmesinde iscilerin korunmasi
ile isletmelerin esneklik ihtiyaci arasinda hassas bir
denge olusturulma ¢abasi gozlenmektedir!

Belirli sureli is sozlesmesini dizenleyen 4857 Sayili
Is Kanunu'nun T1.maddesinin ilk fikrasina gore is
iliskisinin bir streye badli olarak yapimadigi halde
sozlesme belirsiz streli sayilacak olup belirli streli
is sozlesmesi; belirli streli islerde veya belli bir isin
tamamlanmasi veya belirli bir olgunun ortaya ¢ikmasi
qgibi objektif kosullara bagl olarak isveren ile isci
arasinda yazilisekilde yapilanis sozlesmesidir. Madde
hiukmunden de anlasildigi Gzere Turk Hukukunda is
sozlesmesinin bir streye baglanmamasi asil, belirli
streli yapilmasi ise istisnadir. Yani belirsiz sureli is
sozlesmesi yapilmasinin kural oldugu, anilan kuralin
disina cikilarak belirli streliis sozlesmesi yapilmasinin
ise, sozlesmenin streye badlanmasini hakli kilan
objektif bir nedenin bulunmasi kosuluna baglandigi
gortlmektedir. Madde hikminden anlasilacadi
Gzere bir sozlesmenin belirli streli is sozlesmesi
olarak kabul edilebilmesi igin gerekli olan iki sart;
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sozlesmenin yazili olarak yapilmasi ve sozlesmenin
belirli sureli yapilmasini gerektiren objektif neden
unsurunun bulunmasidir.

Madde hukmunde is soézlesmelerinin gegerliligini
etkileyen objektif nedenler, “belirli sdreli islerde veya
belli bir isin tamamlanmasi veya belli bir olgunun
ortaya c¢ikmasi” seklinde ifade edilmistir. Kanun
maddesinde gecen “gibi” ifadesinden de anlasildid
Uzere sayilan objektif nedenler sinirli sayida
(numerus clausus) sayilmamistir. Maddede soyut
olarak gegen objektif nedenler doktrindeki gorisler
ve vargl kararlariyla somutlastirilacaktir. Nitekim
bu husus Yargitay 9. Hukuk Dairesi tarafindan da
kararlarinda belirtilmistir.?

Bir nedenin, objektif neden olarak kabul
edilebilmesi icin, o nedenin sdzlesmenin belirli
streli yapilmasini hakli kilacak, objektif bir neden
olmasi gerekmektedir. Kanun koyucunun belirli
streli sozlesmenin ilk yapildiginda ve zincirleme
vapildiginda belirli streli yapilmasini hakli kilacak
objektif nedeni aramasindaki temel saik; Yargitay
ve doktrin tarafindan da benimsenmis olan hakkin
kotuye kullanilmasinin engellenmesi ve ekonomik
olarak daha zayif durumda olan iscinin korunmasi
ilkesidir.

Belirli streli is sozlesmesi, kural olarak, sézlesmede
belirflenen strenin gecmesiyle herhangi bir fesih
beyanina ihtiyag duyulmaksizin  kendiliginden
sona erer. Dolayisiyla bu tir sozlesmeyle calisanlar,
sozlesmenin kendiliginden sona ermesi nedeniyle
Is Kanunu'nda yer alan kidem ve ihbar tazminatina
hak kazanamayacadi belirli streli is sozlesmesi
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EVALUATION OF THE OBJECTIVE
CONDITION IN FIXED-TERM
EMPLOYMENT CONTRACTS

[. INTRODUCTION

Although fixed-term employment contracts were
initially accepted without any restrictions as a
natural consequence of the principle of the contract
freedom, the tendency to limit the fixed-term
employment contract in order to protect the worker
has emerged in legal systems since the 1960s, but
later, in order to counter the increasing competition
conditions with globalization, the need to protect
businesses has emerged. As a result, in developed
legal systems, including Turkey, there is an effort to
create a delicate balance between the protection
of workers and the need for flexibility of businesses
in the establishment and renewal of fixed-term
employment contracts.’

According to the first paragraph of Article 11 of
the Labor Law No. 4857 reqgulating the fixed-term
employment contract, the contract will be deemed
indefinite-term unless the employment relationship
is made for a certain period of time, and a fixed-term
employment contract is an employment contract
made in writing between the employer and the
employee for a certain period of work or depending
on objective conditions such as the completion of
a certain work or the materialisation of a certain
event. As it is understood from the provision of the
article, in Turkish Law, not binding the employment
contract to a period of time is the main rule, while
making it for a definite term is the exception. In
other words, it is seen that it is the rule to conclude
an indefinite-term employment contract, and the
conclusion of a fixed-term employment contract is
subject to the condition that there is an objective
reason justifying the duration of the contract. As
can be understood from the provision of the article,
the two conditions required for a contract to be

accepted as a fixed-term employment contract are
that the contract must be made in writing and there
must be an objective reason for the contract to be
made for a fixed term.

The objective reasons affecting the validity of
employment contracts are stated in the article as
"for fixed-term employment or the completion of
a certain work or the occurrence of a certain fact".
As it is understood from the expression "such as" in
the article, the objective conditions are not listed in
a limited number (numerus clausus). The objective
conditisions mentioned abstractly in the article will
be concretized by the opinions in the doctrine and
judicial decisions. As a matter of fact, this issue has
also been stated by the 9th Civil Chamber of the
Court of Cassation in its decisions.”

In order for a reason to be accepted as an objective
condition, it must be an objective condition that
justifies a fixed-term contract. The main motive of the
legislator in seeking the objective condition that will
justifythe fixed-term contract when itis made forthe first
time and when it is made in succession is the principle
of preventing the abuse of the right and protecting the
economically weaker worker, which is also adopted by
the Court of Cassation and the doctrine.

As a rule, a fixed-term employment contract
terminates automatically upon the expiration of the
term specified in the contract, without the need
for any termination declaration. Therefore, those
who work with such contracts will not be entitled
to severance and notice pay under the Labor Law
due to the automatic termination of the contract,
and those who work with a fixed-term employment
contract will not be covered by job security and will
not be subject to a reemployment lawsuit.
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ile calisan kisiler is gUvencesi kapsamina da
giremeyeceklerinden ise iade davasi da s6z konusu
olamayacaktir.

Isbu calismada; belirli streli is sozlesmelerinde
objektifsartunsurlarivebusartlarindegderlendiriimesi
ele alinacaktir.

Il. BELIRLI SURELI IS SOZLESMESININ
UNSURLARI

A) Yazililik Unsuru

Her ne kadar Is Kanunun 8.maddesi yalnizca 1yil ve
Uzeri is sozlesmelerine yazililik sarti getirmis ise de
Is kanununun 8.maddesi ile uyumlu olmayan belirli
streliis sozlesmesini tanimlayan Is Kanunu 11.madde
stre yonunden herhangi bir ayrim yapmadan butin
belirli streli is sozlesmelerinin yazili olmasi sartini
getirmistir. ki madde arasinda celiski bulunuyor
olup doktrinde bu konuda farkli gorusler s6z konusu
ise de uygulamada ¢ogunlukla ve genel olarak
belirli sureli sozlesmelerin tamami vyazili olarak
vapilmaktadir. 8. Maddede ver alan 1 yil ve Gzeri
sozlesmelere yaziliik zorunlulugu daha ¢ok ispata
iliskin olarak yorumlanmaktadir.

B) Objektif Nedene Dayanma Unsuru

Is sozlesmesinin belirli bir stre icin yapilmasi ve
yazili olmasi tek basina is sozlesmesini belirli streli
is sozlesmesi olarak sayilmasi icin yeterli dedildir.
Is sozlesmesinin belirli streli kabul edilebilmesi
icin iscinin belirli streli is sozlesmesiyle ¢alismasini
gerektirir  objektif nedenlerin  de  bulunmasi
gerekmektedir.Is Kanunu’ndaobjektifnedenkavrami
acikca tanimlanmasa da 11. madde ile belirli streli is
sozlesmesi tanimlanirken sozlesmeyi sirelendirme
imkani veren objektif nedenleri belirlemeye yarayan
genel olcutler soyut bir yaklasimla sayilmistir.®

1- Belirli stireli is

Belirli streli is; sozlesmenin yapilmasi sirasinda isin
sona erme aninin bilindigi veya o6ngorilebildigi
islerdir. Bu durumda isin sona erecedi tarih,
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acikca belirlenebilecedi gibi, herhangi bir tarih
kararlastinlmamakla  birlikte is  sozlesmesinin
stresi, isin amacindan ve niteliginden agikga
anlasilabiliyorsa bu durumda da yine is sozlesmesi
belirli streli yapilabilecektir. Uygulamada genellikle,
sozlesmenin ne zaman sona erecedi, belirli bir
tarih yazilarak kesin bir bigimde gosterilir. Ancak,
vapilacak isin niteliginden ve amacindan dolayi
belirli streli oldugu kabul edilecek is s6zlesmesinin
ne zaman sona erecedinin objektif olarak yeterli
aciklikta saptanabilir olmasi gerekir?* Yani isverenin
yUrittagu veya isginin Gstlendigi isin niteligi ve
amacinda sozlesmenin sureli oldugunun kabuli igin
isin sona erme zamani agik¢a bilinir veya bilinebilir
olmalidir. Yargitay vermis oldugu kararinda, “Bartin-
Amasra yolunun tamamlanmasina kadar devam
edecedi agiklandigi halde belirtilen yol yapimi isinin
ne zaman sona erecedi konusunda somut bir tarih
bulunmadigl, isin bitis tarihinin  6ngortlmedigi
gerekgesi ile sozlesmeyi belirsiz streli saymistir®

Isin belirli olmasina iliskin; en ¢ok 20 gunde
bitirilecedi agik olan bahge duvarinin yapiminda,
muhtemelen 15 ginde bitirilecedi bilinen bilgisayar
donaniminin isletmeye kurulmasinda, bir ay streyle
acik kalacak fuarin pavyonlarindan birinde, on iki
gun devam edecek olan uluslararasi kongrede
rehber olarak, hastalanan veya dogum yapan iscinin
yerine ya da mevsimlik bir iste veya kampanya
isinde calistirilmak Uzere kurulan is sozlesmeleri
ornek olarak verilebilecektir® Kisacasi belirli streli
is sozlesmesinde bilinen is; bir insaatin yapilmasi, bir
kopruntn insa edilmesi gibi durumlardir.

2- Belirli Bir isin Tamamlanmasi

Belirli sureli is sozlesmesi yapilmasi icin madde
hikmunde sayilan bir dider objektif neden ise
belirli bir isin tamamlanmasidir. Belirli bir isin
tamamlanmasi ile kastedilen yarim kalan bir isin
tamamlanmasi olabilecedi gibi, hentz baslanmamis
bir isin tamamlanmasi da olabilir” Burada da
onemli olan bu isin sonunun bilinir veya 6nceden
gorulebilir olmasidir. Bir insaatin tamamlanmas,
otoyol insaatinin bitirilmesi, bahce dizenlemesinin
gerceklestirilmesi, fuar ya da festivalin yapilmasi ya
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In this study; the elements of objective conditions
in fixed-term employment contracts and the
evaluation of these conditions will be discussed.

IIl. ELEMENTS OF A FIXED-TERM
EMPLOYMENT CONTRACT

A) Element of Writtenness

Although Article 8 of the Labor Law only stipulates
that employment contracts of 1year or more must be
in writing, Article 11 of the Labor Law, which defines a
fixed-term employment contract that is incompatible
with Article 8 of the Labor Law, stipulates that all
fixed-term employment contracts must be in writing
without making any distinction in terms of duration.
Although there is a contradiction between the two
articles and there are different opinions on this issue
in the doctrine, in practice, in general, all fixed-term
contracts are made in writing. Article 8's obligation to
be in writing for contracts of 1year or more is mostly
interpreted in terms of proof.

B) The Element of Objective Condition

The fact that the employment contract is concluded
for a certain period of time and that it is in writing
is not sufficient for the employment contract to be
considered as a fixed-term employment contract. In
order for the employment contract to be considered
as a fixed-term employment contract, there must
also be objective conditions that require the
employee to work under a fixed-term employment
contract. Although the concept of objective reasons
is not explicitly defined in the Labor Law, Article 11
defines a fixed-term employment contract and lists
the general criteria for determining the objective
conditions that allow for the duration of the contract
with an abstract approach ?

1- Fixed Term Work

An Fixed-term employment is employment where
the end of the work is known or foreseeable during
the execution of the contract. In this case, the date
when the work will end can be clearly determined,

or if no date is agreed, but the duration of the
employment contract can be clearly understood
from the purpose and nature of the work, then the
employment contract can also be made for a fixed
term. In practice, the expiry date of the contract is
usually clearly indicated by writing a specific date.
However, due to the nature and purpose of the work
to be performed, it must be objectively determinable
with sufficient clarity when the employment contract
to be accepted as fixed-term will end.* In other words,
in order for the contract to be accepted as fixed-term
duetothe nature and purpose of the work carried out
by the employer or undertaken by the employee, the
termination time of the work must be clearly known
or knowable. In its decision, the Court of Cassation
deemed the contract to be of indefinite duration
on the grounds that "there is no concrete date as to
when the road construction work will end, although
it is stated that it will continue until the completion of
the Bartin-Amasra road, and the end date of the work
is not foreseen ®

Examples of fixed-term employment contracts
are the construction of a garden wall that will be
completed in 20 days at most, the installation
of computer equipment that will probably be
completed in 15 days, as a guide in one of the
pavilions of a fair that will be open for a month, as a
quide in an international congress that will continue
for twelve days, to replace a worker who is ill or
gives birth, or to be employed in seasonal work or
campaignwork.® In short, the known work in a fixed-
term employment contract is like the construction
of a building or the construction of a bridge.

2- Completion of a Certain Work

Another objective condition listed in the article
for the conclusion of a fixed-term employment
contract is the completion of a certain work. What
is meant by the completion of a certain work may
be the completion of an unfinished work or the
completion of a work that has not yet begun.’
What is important here is that the end of this work
is known or foreseeable. Examples of such cases
include the completion of a construction, the
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da sureli bir projenin yuritimu bu gibi hallere 6rnek
olarak verilebilmektedir.®

3- Belirli Bir Olgunun Ortaya Cikmasi

Belirli bir olgunun ortaya ¢ikmasi da belirli sureli
is sozlesmesinin yapilabilmesine imkan veren bir
diger objektif nedendir. Ortaya ¢ikan olgunun is
sozlesmesinin belirlistreliyapilmasinihaklikilacak bir
neden olmasi gerekmektedir. Ornedin, isletmenin
normal faaliyetinde olmayan ve sureklilik arz eden
durumun disinda ortaya ¢ikan bir olgu, gegici olarak
is gucd ihtiyacina neden olmasi halinde belirli streli
is sozlesmesi yapilabilecektir? Kisacasi bir olgunun
varligi ile belirli streli is sozlesmesi yapilmasinda
objektif neden varligi birbiriyle 6rtismis durumda
olmalidir. Cesitli yargitay kararlarindan bu olgulara
ornek verecek olursak; gecici bir streyle olaganistu
olctde is yodunlugunun artmasi, acil bir siparis
isinin  ortaya ¢ikmasi, hastalik hamilelik veya
herhangi baska bir durum nedeniyle izinli olan ve is
sozlesmesi askiya alinan iscinin yerine, bir stre igin
baska bir isciyle belirli streli sozlesme yapilmasi®
gibi durumlarda belirli bir olgunun ortaya ¢iktidi ve
bunun objektif neden oldugu kabul edilmistir.

4- Diger Objektif Nedenler

Her ne kadar kanunda belirli streli is sdzlesmesi
vaplilabilmesi icin is¢inin nitelidinde ziyade isin
mahiyeti dikkate alinmis olsa da Yargitay vermis
oldugu birgok kararinda isginin niteligini de belirli
streli is sozlesmesiicin dlct olarak dikkate almistir”

Belirli streli is sozlesmelerinin yapilabilmesi icin
objektif nedenlerden bazilari da; mevsimlik isler i¢in
yapilan is sozlesmeleri, hastaya bakmaya iliskin is
sozlesmeleri ile profesyonel futbolcu ve sanatcilarla
yapilan is sozlesmeleridir.?

Her ne kadar mevsimlik islerde calisma belirli
sreli is sozlesmesinin yapilabilmesi icin objektif
neden sayilsa da Yargitay'in verdigi bazi kararlarda
mevsimlik islerde ¢alismanin, belirli streli s
sozlesmesi yapmak icin objektif neden olmadigini
dederlendirilmektedir”

BELIRLI SURELI IS
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Bazi mesleklerin ise kendisi basli basina belirli
streli is  sozlesmeleri igcin  objektif neden
olusturabilir. Hemsirelik veya genel mudurluk bu
tur mesleklerdendir® Yargitay genel mudur ve
hemsirelerin niteliklerinden dolayr belirli  sureli
is sozlesmesi icin  objektif kriterin  saglandigi
gorustndedir.

Kanunlarda vyer alan belirli streli is so6zlesmesi
yapilmasini zorunlu kilan ya da buna imkan saglayan
huktumler de diger objektif nedenler arasinda
sayilmaktadirlar. Ornegin, 5580 sayili Ozel Odretim
Kurumlan Kanunu'nun 9. maddesinin 1. fikrasina
gore, Kurumlarda ¢alisan yonetici, 6gretmen, uzman
dgretici ve usta odreticiler ile kurucu veya kurucu
temsilcisi arasinda yapilacak is sozlesmesi, en az bir
takvim yili streli olmak Uzere yonetmelikle belirtilen
esaslara gore yazili olmak Uzere belirli streli yapilir.
Boylece, is sozlesmesinin ozel okul 6gretmenler,
mudur ve diger vyoneticileri ile vyapilacak s
sozlesmelerinin belirli streli olmasi ve bir yildan az
sreli olmamasi zorunludur.®

l1l. SOZLESMENIN ZINCIRLEME
YENILENMESI VE BELIRLI SURELI IS
SOZLESMESININ BELIRSIZ SURELI IS
SOZLESMESINE DONUSMESI

Is Kanununun 1inci maddesine gére “belirli siireli
is s6zlesmesi, esasl bir neden olmadikca, birden
fazla Ust dste(zincirleme) yapilamaz. Aksi halde is
sozlesmesi baslangictan itibaren belirsiz sireli kabul
edilir. Esasli nedene dayali zincirleme is sézlesmeleri,

belirli sureli olma ézelligini korurlar.”

Is Kanunu’nun 11.maddesinin 3.fikrasinda belirtilen
esasl neden ile 1fikrasinda belirtilen objektif neden
kavramlari ayni anlama gelmektedirler’® Nitekim
yargitay kararlarinda zincirleme is sozlesmeleri
icin kullanilan hakli neden kavrami da ayni anlama
sahiptir. Belirli streli is sozlesmesi yenilenecekse,
esaslinedenin bulunmasi gerekmektedir. Belirlistreli
is sozlesmesinin bitiminden sonra yenilenmesinde
esasl neden ilk sozlesmenin yapilmasina neden olan
objektifnedenile ayniolabilecegigibi, baska bir esasl
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completion of highway construction, the realization
of landscaping, the organization of a fair or festival,
or the execution of a project with a duration.®

3- The Materialisation of a Certain Event

The materialisation of a certain event is another
objective condition that allows the conclusion of
a fixed-term employment contract. The emerging
certain event must be a reason that justifies the
conclusion of a fixed-term employment contract.
Forexample, a fixed-term employment contract may
be concluded if a certain event that arises outside
the normal activity of the enterprise and outside
the continuous situation causes a temporary need for
labor force” In short, the existence of a certain event
and the existence of an objective condition for the
conclusion of a fixed-term employment contract must
overlap with each other. If we give examples of these
certain events from various decisions of the Court
of Cassation, it is accepted that a certain event has
occurred and that this is an objective condition in cases
such as an extraordinary increase in work intensity
for a temporary period of time, the emergence of
an urgent order work, the conclusion of a fixed-term
contract with another employee for a certain period
of time instead of the employee who is on leave due
to iliness, pregnancy or any other situation and whose
employment contract is suspended.”®

4-Other Objective Conditions

Although the nature of the work rather than the
nature of the employee is taken into consideration in
order to conclude a fixed-term employment contract
in the law, the Court of Cassation has considered the
nature of the employee as a measure for a fixed-term
employment contract in many of its decisions.”

Some of the objective conditions for the
conclusion of fixed-term employment contracts
are; employment contracts for seasonal work,
employment contracts for caring for patients and
employment contracts with professional football
players and artists.”

Although seasonal employment is considered an

objective condition for the conclusion of a fixed-
term employment contract, in some decisions of
the Court of Cassation, it is considered that seasonal
employment is not an objective condition for the
conclusion of a fixed-term employment contract.”®

Some professions may in themselves constitute
objective grounds for fixed-term employment
contracts. Nursing or general management is one
of such professions* The Court of Cassation is of
the opinion that the objective criteria for a fixed-
term employment contract are met due to the
qualifications of general managers and nurses.

Provisions in the laws that require or enable the
conclusion of a fixed-term employment contract
are also considered among other objective
conditions. For example, according to paragraph 1of
Article 9 of the Law No. 5580 on Private Education
Institutions, the employment contract between the
founder or the representative of the founder and
the administrators, teachers, expert instructors and
master instructors working in the institutions shall
be made for a fixed term in writing in accordance
with the principles specified in the regulation for
at least one calendar year. Thus, it is mandatory
that the employment contracts to be concluded
with private school teachers, principals and other
administrators shall be fixed-term and shall not be
for less than one year.”

1. CHAIN RENEWAL OF THE
CONTRACT AND CONVERSION

OF A FIXED TERM EMPLOYMENT
CONTRACT INTO AN INDEFINITE TERM
EMPLOYMENT CONTRACT

According to Article 11 of the Labor Law, "An
employment contract for a definite period must
not be concluded more than once, except when
there is an essential reason which may necessitate
repeated  (chain) contracts. Otherwise, the
employment contract is deemed to have been made
for an indefinite period from the beginning. Chain
contracts based on essential reasons shall maintain
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neden de olabilmektedir. Sézlesmenin yenilenmesi
durumunda venilenen sozlesme ile ilk sozlesme
arasinda belirli bir sdre bulunup bulunmamasi
konusunda Yargitay kararlarinda bir aciklik olmadig
gibi doktrinde de tartisma soz konusudur. Ornegin
Yargitay vermis oldudu kararinda, aralarinda 6, 7 aylik
bosluklarin yer aldidi G¢ ayri sozlesmeyi belirli streli
sozlesme olarak kabul etmistir”

Yargitay; vyillar iginde devam eden zincirleme
is sozlesmelerine sinir  getirilmesi goristni
benimsemis olup iscinin zincirleme is sozlesmesiyle
uzun sdre calistinlmasinin belirsiz streli calisma
olarak kabul edilecegini belirtmektedir® Ornegin
Yargitay vermis oldugu bir kararinda 6zel kanunlar
haricinde altiyil gibi bir strede ardarda yapilan belirli
streli is sozlesmeleriyle 4857 sayili Is Kanununun 11
maddesinin amaci disina c¢ikilacagini bu nedenle
iscinin belirsiz sureli is sozlesmesiyle ¢alistiginin
kabul edilmesi gerektigine karar vermistir.”

Bu nedenlerle esash bir nedene dayali da olsa isci,
uzun yillar boyunca belirli streli is sozlesmesi ile
calistirlmamalidir. Hakli bir neden bulunmaksizin
belirli is sozlesmesinin  zincirleme yenilenmesi
durumunda ilk kurulan ve belirli streli olarak kabul
edilen is sozlesmeleri de belirsiz streli olarak kabul
edilecektir.

Is Kanunu, ister bir defa yapilsin, ister birden fazla
olarak meydana getirilsin objektif bir nedene
dayanmayan  belirli  streli is  sozlesmelerini
belirsiz sureli saymustir. Belirli streli zincirleme
is sozlesmeleri, bu gibi hallerde belirsiz streli is
sozlesmesin  donuserek iscinin ihbar ve kidem
tazminati hakki ortaya cikmaktadir. Burada sosyal
ve ekonomik bakimdan objektif ve hakli nedenlerin
varligr aranacaktir.  Nitekim Yargitayin  verdigi
bazi kararlar da; “Siiresi belirli is sézlesmesinin
zincirleme yapilmasini hakli kilan nedenlerin
varligi, onlarin belirsiz sireli is s6zlesmesine
dénismesine neden olmaz” denilmektedir. %

Yargitay, 2002 yilinda bir hemsireninis sozlesmesinin
turd ile ilgili olarak verdigi bir kararinda, “...Hemsirelik
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isinin - nitelikli olup olmadigi sorunun ¢6zimu
bakimindan dnem tasimaktadir. Ulkemiz kosullari ve
Anayasal saglk hakkr dikkate alindiginda hemsirelik
goérevinin yerine getirilmesi buytk onem tasir”
diverek “hemgire ile hastane arasinda diizenlenen
is sé6zlesmeleri birbirini takip etse dahi bunlarin
her birinin belirli sireli olduklarini  kabul
etmistir”. Hemsirenin yaptigi sozlesme, hemsirelik
mesledi 6nemli oldugu icin belirli streli sayilinca;
doktorluk hizmeti daha 6nemli oldugu icin, belirli
saymak zorunlulugu dogmustur.”'

V. SONUC

Belirli sureli is sozlesmesinin  objektif kosullara
bagh tutuldugu bir durumda, taraflar  belirli
stre kararlastirmak suretiyle bir is sozlesmesi
yaptiklarinda, objektif neden vyoksa sozlesme
belirsiz streli sozlesme sayilir. Nitekim yukarida
da belirttigimiz Uzere is sozlesmelerinin belirsiz
sureli olmasi asil, belirli streli olmasi istisnadir.??
Objektif nedenlerden birinin varhigi halinde taraflar,
is sozlesmesinin  stresini  belirlemede  serbest
degillerdir; bu husustaki objektif neden dikkate
alinarak strenin tespiti gerekir. Buna karsilik, belirli
streli s6zlesmenin zincirleme yapilmasinda esasli
bir neden bulunuyorsa, sozlesmeler belirsiz streliye
dénismeyecek, belirli streli olma  ozelliklerini
koruyacaklardir. Objektif neden olmadan sadece isgi
ve isverence is sozlesmesi sireye baglanmis olsa da
belirsiz streli kabul edilecektir.

4857 Sayili Isk.m117de belirli streli is sozlesmesinin
yapilabilmesi icin gerekli olan objektif kosullar olarak
isin belirli streli olmasi, belli birisin tamamlanmasina
yonelik olmasi veya belli bir olgunun ortaya ¢ikmasi
gerektigi belirtildikten sonra “gibi” ifadesine yer
verilerek objektif kosullarin maddede sayilanlar ile
sinirl olmadigr hukum altina alinmustir. Dolayisiyla
bu U¢ duruma girmeyen objektif kosulun varlid
halinde de belirli streli is sozlesmesi yapilabilecektir.
Ornegin, sahne sanatgilarinin vyaptiklar islerde
objektif kosulun olustugu kabul edilmektedir.®

Isginin yaptidi isin strekli nitelikte olmasi, bu isgi
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their status as contracts made for a definite period

The concepts of essential reasons stated in
paragraph 3 of Article 11 of the Labor Law and
objective reason stated in paragraph 1 have the
same meaning.® As a matter of fact, the concept
of just cause used in the decisions of the Court
of Cassation for chain contracts has the same
meaning. If a fixed-term employment contract is to
be renewed, there must be a essential reason. In the
renewal of a fixed-term employment contract after
its expiration, the essential reason may be the same
as the objective reason that led to the conclusion
of the first contract, or it may be another essential
reason. In case of renewal of the contract, thereis no
clarity in the decisions of the Court of Cassation and
there is a debate in the doctrine as to whether there
is a certain period of time between the renewed
contract and the first contract. For example, in its
decision, the Court of Cassation accepted three
separate contracts with gaps of 6 and 7 months
between them as fixed-term contracts.”

The Court of Cassation has adopted the view of
limiting chain emloyment contracts that continue
for years and states that the employment of
the employee for a long period of time with
chain employment contracts will be accepted as
indefinite-term employment'® For example, in
one of its decisions, the Court of Cassation ruled
that, except for special laws, the purpose of Article
11 of the Labor Law No. 4857 would be exceeded
with fixed-term employment contracts concluded
consecutively for a period of six years, and therefore,
the employee should be considered to be working
with an indefinite-term employment contract.”

For these reasons, the employee should not be
employed with a fixed-term employment contract
for many years, even if it is based on a essential
reason. In the event of a chain renewal of a fixed-
term employment contract without a justified
reason, the employment contracts that were first
constructed and accepted as fixed-term will also be
accepted as indefinite-term.

The Labor Law considers fixed-term employment
contracts that are not based on an objective reason to
be of indefinite duration, whether they are concluded
once or more than once. In such cases, fixed-term
chain employment contracts turn into indefinite-
term employment contracts and the employee's
right to notice and severance pay arises. Here, the
existence of objective and justified reasons in social
and economic terms will be sought. As a matter of
fact, in some decisions of the Court of Cassation, it
is stated that; "The existence of reasons that justify
the conclusion of a fixed-term employment contract
in succession does not cause them to turn into an

indefinite-term employment contract"*®

The Court of Cassation, in a 2002 decision regarding
the type of employment contract of a nurse,
stated that "..whether the nursing job is qualified
or not is important for the solution of the problem.
Considering the conditions of our country and the
Constitutional right to health, the fulfillment of the
nursing duty is of great importance" and "even if the
employment contracts between the nurse and the
hospital are consecutive, each of them is accepted
to be for a definite period of time" When the
contract made by the nurse is considered as fixed-
term because the nursing profession is important, it
is obligatory to consider it as fixed-term because the
doctor's service is more important.”!

V. CONCLUSION

In a situation where a fixed-term employment
contract is subject to objective conditions, when
the parties conclude an employment contract by
agreeing on a fixed term, the contract is deemed
to be an indefinite-term contract if there is no
objective reason. As a matter of fact, as stated above,
indefinite-term employment contracts are the main
rule, while fixed-term employment contracts are the
exception.?”? In the presence of one of the objective
reasons, the parties are not free to determine
the duration of the employment contract; the
duration must be determined by taking into account
the objective reason in this regard. On the other hand,
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ile belirli sureli is sozlesmesi yapimasina engel
degildir. Sureklilik arz eden bir iste ¢alisan isci ile
sozlesmenin belirli streli yapilmasini  gerektiren
bir olgu varsa, bu isi yapan diger is¢inin hastalanip
rapor almasi, Ucretsiz izne ¢ikmasi gibi, isci ile
isveren arasinda belirli streli is sozlesmesi yapilabilir.
Ancak objektif neden sarti sadece sozlesmenin
kurulmasi asamasinda dedil, venilenmesinde de
arandigindan belirli streli sozlesmenin esasli bir
neden bulunmaksizin yenilenmesi halinde sozlesme
bastan itibaren belirsiz streli sayilmaktadir.
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if there is a essential reason for the succession of a fixed-
term contract, the contracts will not be converted into
indefinite-term contracts, but will retain their fixed-term
characteristic. In the absence of an objective reason,
the employment contract will be deemed indefinite
even if the duration of the contract is determined by the
employee and the employer.

Article 11 of the Labor Law No. 4857 states that the
objective conditions for a fixed-term employment
contract to be concluded are that the work must be
for a certain period of time, that it must be aimed at
the completion of a certain work or that a certain
event must occur, and then it is stipulated that the
objective conditions are not limited to those listed
in the article by including the expression "such as".
Therefore, a fixed-term employment contract may
also be concluded in the presence of objective
conditions that do not fall under these three
conditions. For example, it is accepted that the
objective condition is met in the works performed
by stage artists.”

The fact that the work performed by the employee is of
acontinuous nature does not prevent the conclusion of
a fixed-term employment contract with this employee.
If there is a fact that requires a fixed-term contract with
an employee who works in a continuous job, such as
the other employee who performs this job getting sick,
taking a report or taking unpaid leave, a fixed-term
employment contract may be concluded between
the employee and the employer. However, since the
objective reason requirement is sought not only in the
establishment of the contract but also in its renewal, if
a fixed-term contract is renewed without a substantial
reason, the contract is deemed to be indefinite from
the beginning.
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fcra Iflas Kanunu 85. Madde, “Bor¢clunun kendi
yedinde veya Ucuncl sahista olan tasinir mallariyla
tasinmazlarindan ve alacak haklarindan alacaklinin
ana, faiz ve masraflar da dahil olmak Gzere bitdn
alacaklarina yetecek miktari haczolunur.” Hikmune
yer verdiginden borgluya ait olan mallar, tasinmazlar
ve haklar Uctinct kisinin elinde bulunsa dahi
haczedilebilmektedir.

Bu huikme istinaden, bir icra dosyasinda borclu
olarak bulunan bir sahsin belirttigi adrese veyahut
alacaklinin  gostermis oldugu bir adrese hacze
gidilebilmektedir. ~ Cidilen  adreste,  aidiyetinin
borgluya ait oldugu iddia edilen mallara haciz
konulabilmektedir.

ISTIHKAK IDDIASINEDIR? NE ANLAMA
GELMEKTEDIR?

Istihkak kelime anlami olarak “hak etme, hak edis”
anlamlarina tekabdl eder. Icra ve iflas Kanunu 96.
Madde “Borg¢lu, elinde bulunan bir mali baskasinin
mulki veya rehni olarak gésterdidi yahut Ugtincy bir
sahis tarafindan o mal Uzerinde mdlkiyet veya rehin
hakki iddia edildigi takdirde, icra dairesi bunu haciz
ve icra tutanaklarina gecirir ve keyfiyeti iki tarafa
bildirir.”” Hikmune yer vererek istihkak iddiasinin ne
oldugunu tanimlamaktadir.

icra iflas Kanunu 96. Madde uyarinca, borclunun
elinde olan, haczedilmis, haczedilecek veyahut
UcUncl kisinin yedinde bulunan ve borgluya ait
oldugu gerekcesiyle haczedilen haczi kabil mallar ile
ilgili olarak bu mallarin 3. Kisiye ait olduguna iliskin

TR

ICRA IFLAS KANUNUNDA YAPILAN
SON DUZENLEMELER ISIGINDA

ISTIHKAK PROSEDURU

CAFER ALPGIRAY KISKAC
ckiskac@egemenoglu.av.tr

vapilan itirazlar istihkak iddiasi olarak tanimlanir.
Haciz esnasinda istihkak iddiasinda bulunulmasi
durumunda yetkili icra memuru s6z konusu iddiayi
haciz tutanagina gegcirir ve bu iddia ile ilgili olarak
itirazlarini bildirmesi igin alacakliya 3 gunluk sire
verir. Bu sure zarfinda istihkak iddiasina karsi
itirazlarin bildirilmemesi halinde 3. Kisinin istihkak
iddiasi kabul edilmis sayilir.

Yapilan itirazlara gore icra mudurligu dosyayi derhal
mahkemeye goénderir ve mahkeme takibin talikine
veyahut devamina karar verir.

YENI DUZENLEMELER ILE BIRLIKTE
NELER OLDU?

TBMM Genel Kurulunda, S'inci Yargi Paketi'ni iceren
icra ve Iflas Kanunu ile Bazi Kanunlarda Degisiklik
Yapilmasi Hakkindaki Kanun Teklifi kabul edilerek
yasa haline geldi. 24/11/2021 tarihinde yurirlige
giren yasanin 8. Maddesi;

“2004 sayill Kanunun 97/a maddesinin  birinci
fikrasina ikinci cumlesinden sonra gelmek (zere
asadidaki cimleler eklenmistir.

Bu hélde dg¢inci sahis yedieminligi kabul ettigi
takdirde bu mal muhafaza altina alinmaz. Ancak 97 nci
maddenin birinci fikrasi uyarinca takibin devamina

karar verilmesi hdlinde mal muhafaza altina alinabilir.”

fcra Iflas Kanunu madde 97/A “Bir tasinir mali
elinde bulunduran kimse onun maliki sayilir. Bor¢lu
ile Ucdnct sahislarin tasinir mali birlikte ellerinde

ENG

THE ENFORCEMENT PROCEDURE
IN THE LIGHT OF THE RECENT
AMENDMENTS TO THE ENFORCEMENT

AND BANKRUPTCY LAW

Article 85 of the Execution and Bankruptcy Law
stipulates that "The amount sufficient for all
receivables of the creditor, including the principal,
interest and expenses, from the debtor's movable
property, immovable property and receivable rights
in his own possession or in the possession of a third
party shall be seized. As this provision is included
in the provision, the goods, immovables and rights
belonging to the debtor can be seized even if they
are in the hands of a third party.

Pursuant to this provision, an attachment may be
made to the address indicated by a person who is
the debtor in an execution file or to an address
indicated by the creditor. At the address, goods that
are claimed to belong to the debtor may be seized.

WHAT IS A CLAIM OF SUBSIDIARITY?
WHAT DOES IT MEAN?

The word ‘'appropriation” corresponds to the
meaning of "entitlement, entitlement”. Article 96 of
the Enforcement and Bankruptcy Law states that 'In
the event that the debtor shows a property in his/
her possession as the property or pledge of another
person orif a third party claims ownership or pledge
right on that property, the enforcement office shall
record this in the seizure and enforcement minutes
and notify the two parties. It defines what a claim of
appropriation is by including the provision.

Pursuant to Article 96 of the Execution and
Bankruptcy Law, the objections made in relation to
the seizable goods that are in the possession of the

debtor, have been seized, will be seized, or are in the
possession of a third party and seized on the grounds
that they belong to the debtor are defined as the
claim of appropriation. If a claim of appropriation is
made during the seizure, the authorized bailiff shall
record the claim in the seizure minutes and give the
creditor a 3-day period to notify his/her objections
regarding this claim. If the objections against the
claim of appropriation are not notified within this
period, the 3rd party's claim of appropriation is
deemed to be accepted.

According to the objections made, the execution
office immediately sends the file to the court and
the court decides on the suspension or continuation
of the proceedings.

WHAT HAPPENED WITH THE NEW
REGULATIONS?

In the General Assembly of the Grand National
Assembly of Turkey, the Law Proposal on the
Amendment of the Execution and Bankruptcy Law
and Some Laws, which includes the Sth Judicial
Package, was accepted and became law. Article 8 of
the law that entered into force on 24/11/2027;

"The following sentences have been added to the
first paragraph of Article 97/a of the Law No. 2004,
to come after the second sentence

In this case, if the third party accepts the trusteeship,
this property shall not be taken under custody.
However, the property may be taken under custody
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bulundurmalari  halinde dahi mal bor¢lu elinde
addolunur. Bu halde dgincd sahis yedi eminligi
kabul ettigi takdirde bu mal muhatfaza altina alinmaz.
Ancak 97 nci maddenin birinci fikrasi uyarinca takibin
devamina karar verilmesi halinde mal muhafaza
altina alinabilir. Birlikte oturulan yerlerdeki mallardan
mahiyetleri itibariyle kadin, erkek ve c¢ocuklara
aidiyetleri agikca anlasilanlar veya orf ve adet, sanat,
meslek veya mesgale icabi olanlar bunlarin farz
olunur.

Bu karinenin aksini ispat kdlfeti iddia eden kisiye
duser. Istihkak davacisi mali ne suretle iktisap ettigini
ve bor¢lunun elinde bulunmasini gerektiren hukuki
ve fiili sebep ve hadiseleri géstermek ve bunlart ispat
etmekle mukelleftir”

Kanundizenlemesinden6ncekisirecte, hernekadar
istihkak iddia edilmis olsa da malin bor¢lu ile beraber
3. Sahis yedinde bulundugu gerekge gosterilerek
hacizli mal muhafaza altina alinabiliyordu. Bu durum,
haciz baskisi altinda telas ve panik halinde olan bazi
vatandaslarin meramini tam olarak anlatamamasina,
dosya borcunun borcla alakasiz olan Ggtncu kisilerce
ddenmesine sebep olabiliyordu.

Burada yapilan duzenlemedeki temel amag, haciz
baskisi altinda saglikli bir sekilde kendisini ifade
edemeyen vatandasin kendisini ifade edebilmesine
olanak saglamaktir. istihkak iddia edilen haciz
mahallinde bulunan evraklar ve vapilan tespitler
dodrultusunda hizlica degerlendirme  yapilarak
muhafaza isleminin tesis edilmesi telafisi mumkin
olmayan birtakim sonuglar dogurmaktaydi.

Yapilan  duzenlemedeki amaci  yorumlayacak
olursak, telafisi mimkin olmayan birtakim sonuglar
dogmadan evvel;

- Uclinct kisinin kendini baski ve haciz tehtidinden
bagimsiz olarak ifade edebilmesini saglamak,

- Ucuncu kisinin elindeki mevcut belge ve faturalarin
daha sadlikli sekilde ve aciklamali olarak ibraz
edilebilmesini saglamak,
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- Haciz mahallinde edinilen belge ve bulgulardan yola
¢ikarak vyapilan degerlendirmelerdeki yanilmanin
onune gegmektir.

Mevcut dizenlemenin gerekgesi ise;

“Bor¢lu ve UcUnct sahis arasindaki  menfaat
dengesinin saglanmasi ve hacizli malin derhal
muhafaza  altina  alinmasindan  kaynaklanan
madduriyetlerin 6nlenmesi amaciyla;

bor¢lu ile dcuncd sahislarin tasinir -mali birlikte
ellerinde bulundurmalari hali bakimindan, istihkak
iddiasinda bulunan dg¢unca kisinin haczedilen malin
yedieminligini kabul etmesi kaydiyla malin muhafaza
altina alinamamasi ancak 97 nci maddenin birinci
fikrasi uyarinca icra mahkemesince takibin devamina
karar verilmesi durumunda malin muhafaza altina
alinabilmesi 6ngérulmektedir.”

ISTIHKAK PROSEDURU ARTIK NASIL
ILERLEYECEK?

Artik vyapilan istihkak iddialarina karsi evvela icra
hukuk mahkemesi dederlendirme yapacak, ancak
yapilan dederlendirme neticesinde icra takibinin
devami karar cikmasi halinde muhafaza islemleri
gerceklestirilebilecektir.  Yapilan  dizenlemede,
istihkak iddiasinin uygunlugunun / dogrulugunun
mahkemenin  denetimine  birakilmasi hem
icra memurlari / muddrlerinin s yUkind  ve
sorumlulugunu  azaltacak hem de mahkeme
denetiminde verilen kararin hukuka uygunlugu teyit
edilmis olacaktir.

Her ne kadar GgUncu kisi agisindan bu uygulama
yerinde ve gerekli olsa da, icra dosyasinda alacakli
tarafin objektifinden incelendiginde, sirf alacaklinin
alacadina mani olmak ve streci uzatmak maksadiyla
dahi olsa da haciz mahallinde kot niyetli borglu/
Uglncl  kisiler tarafindan istihkak iddia edilip
alacagin tahsili geciktirilebilecektir. Bu duruma genis
kapsamli yorum getirildiginde ise, uygulamanin
gereklive yerinde oldudu, sireci uzatsa da mahkeme
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ifit is decided to continue the proceedings pursuant
to the first paragraph of Article 97"

Article 97/A of the Execution and Bankruptcy Law
"The person in possession of @ movable property
shall be deemed to be its owner. Even if the debtor
andthirdpartiesholdthe movable property together,
the property shall be deemed to be in the hands of
the debtor. In this case, if the third party accepts the
trusteeship, this property shall not be taken under
custody. However, the property may be taken under
custody if it is decided to continue the proceedings
pursuant to the first paragraph of Article 97. Of the
goods in the places of cohabitation, those that are
clearly understood to belong to women, men and
children by their nature or those that are required
by custom, art, profession or occupation shall be
presumed to belong to them.

The burden of proof to rebut this presumption
falls on the claimant. The claimant is obliged to
show and prove the manner in which the property
was acquired and the legal and factual reasons and
events that necessitated its presence in the hands of
the debtor.”

Inthe process prior to the regulation of the law, even
though the claim of appropriation was claimed, the
seized property could be taken under custody on the
grounds that the property was in the possession of
a third party together with the debtor. This situation
could cause some citizens, who were in a state of
panic and panic under the pressure of foreclosure,
to be unable to fully express their concerns, and the
file debt could be paid by third parties who were
unrelated to the debt.

The main purpose of the requlation here is to enable
citizens who cannot express themselves in a healthy
way under the pressure of foreclosure to express
themselves. In line with the documents found at
the scene of the seizure and the determinations
made, making a quick evaluation and establishing
the preservation procedure had some irreparable
consequences.

THE ENFORCEMENT PROCEDURE IN THE LIGHT OF THE RECENT
AMENDMENTS TO THE ENFORCEMENT AND BANKRUPTCY LAW

If we interpret the purpose of the regulation, before
some irreparable consequences arise;

- To enable the third party to express itself free from
pressure and the threat of foreclosure,

- To ensure that existing documents and invoices
held by the third party can be presented in a more
accurate and annotated manner,

- It is to prevent mistakes in the evaluations made
based on the documents and findings obtained at
the scene of the seizure.

The rationale for the current regulation is;

"In order to ensure the balance of interests between
the debtor and the third party and to prevent
grievances arising from the immediate safekeeping
of the seized property;

In the event that the debtor and third parties hold
the movable property together, it is envisaged
that the property cannot be taken under custody
provided that the third party claiming appropriation
accepts the trusteeship of the seized property,
but the property can be taken under custody if
the enforcement court decides to continue the
proceedings in accordance with the first paragraph
of Article 97"

HOW WILL THE CLAIM PROCEDURE
NOW PROCEED?

From now on, the enforcement court will first make
an evaluation against the claims of appropriation,
and only if the court decides to continue the
enforcement proceedings as a result of the
evaluation, the preservation procedures can be
carried out. In the regulation made, leaving the
appropriateness / accuracy of the claim to the
court's supervision will both reduce the workload
and responsibility of the bailiffs / managers and
confirm the legality of the decision made in the
court supervision.




tarafindan denetimi gercgeklestirilen istihkak iddiasi
neticesinde gercekten dosya borcu ile ilgisi olmayan
Uglncd kisilerin hak kaybina ugramayacagi asikardir.
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Although this practice is appropriate and necessary

in terms of the third party, when examined from the
objective of the creditor in the enforcement file,
even if it is only for the purpose of preventing the
creditor's receivable and prolonging the process,

the collection of the receivable may be delayed

by the malicious debtor/third parties by claiming

appropriation at the scene of the seizure. When
this situation is interpreted in a comprehensive

manner, it is obvious that the practice is necessary

and appropriate, and even if it prolongs the process,
third parties who are not really related to the file

debt will not lose their rights as a result of the claim
of appropriation, which is supervised by the court.
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Alacaklisina  zarar verme kasti ile, borclarini
ddemeyen borcluya karsi, alacakli yoninden isbu
alacaklarinin tahsiline yarar, Icra ve iflas Kanunu’nun
277 ile 284. Maddelerinde duzenlenen Tasarrufun
Iptali davasinin sonuglarindan biri olan Gc¢lnci
kisinin tazminat 6deme borcu degerlendirilecektir.

l. GIRIS

icraveiflas Kanunu’nun 277 ile 284. Maddelerinde
duzenlenen Tasarrufun Iptali davasi ile davali borglu
tarafindan gecerli olarak yapilan tasarruf isleminin,
davaci alacakli bakimindan hukimsiz sayilmasi
talep edilmekte olup mahkeme tarafindan iptal
karari verilmesi halinde, davaci alacaklinin alacag
olan tutar ile sinirli olmak Gzere cebri icraya devam
edilebilme imkani bulunmaktadir.

Alacakl tarafindan, borclarini ddememe ve zarar
verme kasti ile sahip oldugu malvarliklarini (tasinirlar
ve/veya tasinmazlar) UcUncl kimselere devreden
borclusu ile malvarliklarini devralan Gctncu kisilere
karsi birlikte acilabilecek isbu dava bakimindan, iptal
davasi Gguncu kisinin elinden ¢ikarmis oldugu mallar
yerine gegen degere iliskin ise, yani elinden ¢ikarmis
oldugu mallar yerine gegen degere tekabul ediyorsa,
bu degerler nispetinde davacinin alacagindan fazla
olmamak Gzere UcUncld kisinin tazminat borcu
gundeme gelecektir.

icra ve iflas Kanunu’nun 283. Maddesinin ikinci
fikrasina gore; “Iptal davasi, Ucuncl sahsin elinden
ctkarmis  oldugu mallar yerine gecen dedere
taalluk ediyorsa, bu dederler nispetinde Ucinci
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sahis nakden tazmine (Davacinin alacagindan fazla
olmamak tzere) mahkam edilir.”

Bir digerifadeile, bor¢lu ile islemde bulunan Gguncu
kisitarafindan, tasarrufa konu malin elinden cikariimis
olmasli halinde, iptal davasi bu mallarin yerine gecen
degere iliskin olur ve davanin kaybedilmesi halinde
Uglncd kisi tarafindan bu deder oraninda tazminat
ddeme yukumlulugia gindeme gelebilecektir.

Asleniptal davasiile, borcluveya GelncU kisininicraya
katlanma borcu gundeme gelebilmekteyken isbu
borcun ifast mimkin dedil ise (tasarruf konusu seyin
elden cikarildidi, yok oldugu, tuketildigi durumlarda)
tazminat borcu gundeme gelebilecektir. Diger bir
ifade ile iptale tabi tasarrufa konu seyin Gglncu
kisinin elinde bulundugu hallerde tazminat borcu
gundeme gelmeyecektir!

1. UCUNCU KISININ TAZMINAT BORCU
HAKKINDA

icra ve iflas Kanunu’nun 283. Maddesinin ikinci
fikrasinda; “iptal davasi, Uctncd sahsin elinden
ctkarmis  oldugu mallar yerine gegen degere
taalluk ediyorsa, bu dederler nispetinde (g¢incu
sahis nakden tazmine (Davacinin alacagindan fazla
olmamak dzere) mahkim edilir.” seklinde acikca
ve ayrica belirtilmistir. Yine madde de tazminat
borcunun Ust sinir olarak “davacinin alacagindan
fazla olmamak Gzere” seklinde belirleme yapilmistir.
Dolayisiyla,  G¢UnclG  kisinin  tazminat  borcu,
alacaklinin alacak ve fer” ileri ile sinichdir. Alacakl
acisindan alacadina kavusmasi ile iptal hakkinin
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CASH COMPENSATION IN CASE OF
CANCELLATION OF DISPOSITION

Against the debtor who does not pay his debts
with the intention of harming his creditor, the third
party's obligation to pay compensation, which is
one of the results of the action for Cancellation of
Disposition regulated in Articles 277 and 284 of the
Enforcement and Bankruptcy Law, will be evaluated.

[. INTRODUCTION

Wwith the action for annulment of savings requlated
under Articles 277 and 284 of the Enforcement and
Bankruptcy Law, it is requested that the savings
transaction validly made by the defendant debtor
be deemed null and void for the plaintiff creditor,
and if the court decides to annul, it is possible to
continue the enforcement limited to the amount of
the plaintiff creditor's receivable.

In terms of this case, which can be filed jointly by
the creditor against the debtor who transferred
his properties (movables and/or immovables) to
third parties with the intention of not paying his
debts and causing damage, and against the third
parties who transferred the assets, if the annulment
case is related to the value that replaces the goods
that the third party has disposed of that is, if it
corresponds to the value that replaces the goods
that the third party has disposed of, the third party's
compensation obligation will come to the agenda in
proportion to these values, but not more than the
plaintiff's receivable).

According to the second paragraph of Article
283 of the Execution and Bankruptcy Law; 'If the
annulment case is related to the value that replaces

the goods that the third party has disposed of, the
third party shall be sentenced to cash compensation
(not more than the claimant's claim) in proportion to
these values”

In otherwords, inthe event that the property subject
to the disposition has been disposed of by the third
party who has entered into a transaction with the
debtor, the action for annulment shall be related to
the replacement value of such property, and in the
event that the action is lost, the third party may be
obliged to pay compensation in proportion to this
value.

In principle, with the annulment action, the debt
of the debtor or the third party to endure the
execution may come to the agenda, while if it is not
possible to fulfill this debt (in cases where the thing
subject to the disposition is disposed of, destroyed,
consumed), the debt of compensation may come to
the agenda. In other words, in cases where the thing
subject to the annulled disposition is in the hands of
the third party, the compensation obligation will not
arise!

[I. ON THE THIRD PARTY'S
COMPENSATION OBLIGATION

In the second paragraph of Article 283 of the
Execution and Bankruptcy Law; 'If the annulment
case is related to the value that replaces the goods
that the third party has disposed of, the third party
shall be sentenced to compensation in cash (not
more than the claimant's receivable) in proportion
to these values" Again, the upper limit of the
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sona erecedi dikkate alindiginda, Gglnci kisinin
tazminat sorumlulugunun da higbir durumda alacak
miktarindan fazla olamayacadi anlasilmaktadir.

Yine, icra ve iflas Kanunu’nun 281. Maddesinin
ikinci fikrasinda; “Hékim, iptale tabi tasarruflarin
konusu olan mallar hakkinda alacaklinin talebi izerine
ihtiyati haciz karari verebilir. Teminatin lizum ve
miktari mahkemece takdir ve tayin olunur. Su kadar
ki, davanin elden cikarilmis mallar yerine kaim olan
kiymete taalluku halinde, teminat gostermeksizin
ihtiyati haciz karari verilemez” ifadesine vyer
verilmis olup burada yer alan “kaim olan kiymet” ile
tazminatin hesaplanmasinda UgUncy kisinin ikame
deger ile sorumlu olacagi kabul edilebilecektir.

ikame deger, tasarruf konusu seyin elden cikariimas
ile onun vyerini alan deder olarak belirtiimekle
birlikte G¢Uncl kisinin ikame deger ile sorumlu
tutulmasinin  kabuli halinde, seyin gergek
dederinin bir 6nemi kalmayacak olup Ggiinci
kisinin seyin karsihginda almis oldugu degerin
tespiti yeterli olacaktir. Hal boyle iken, tasarruf
konusu seyin Gguncl kisi tarafindan dederinde/
degerinin Gstinde/dederinin altinda elden ¢ikarilmis
olup olmadigi  dusinildigunde,  tazminatin
hesaplanmasinda seyin gergek dederinin tespitinin
dikkate alinmasinin hakkaniyete uygun olacaginin
kabull gerekmektedir.

Nitekim, yerlesik yiksek mahkeme ictihatlari ile de
Ucuncd kisinin tasarrufa konu seyin gergek degeri
ile sorumlu tutulacagi benimsenmistir. Kural
olarak, iptale tabi tasarruf konusu sey devredilmemis
olsaydi, alacaklinin bu seyin (acik artirma yolu ile
satilmasindan elde edecedi fayda) gercek dederini
elde edebilecedi kabul edilmektedir.

Tazminatin  hesaplanmasinda, tasarruf  konusu
seyin gercek dederi dikkate alinirken, tasarruf
konusu seyin UcuncU kisi tarafindan devredildigi
(yok oldugu, tiketildidi vs.) tarihin dikkate alinmasi
gerektigi benimsenmis olup iptal davasinin agildidi
tarihin veya semeresiz haczin yapildidi tarihin dikkate
alinarak degerin belirlenmesi hukuka aykiri sonuglar
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doduracadindan bahisle benimsenmemistir.

Mahkeme tarafindan iptal karari verilmesi halinde,
davaci alacakli bakimindan alacadi olan tutarile sinirli
olmak Gzere ayniicra takip dosyasi Uzerinden devam
ederek tazminat borcunun tahsilini talep edebilecek
olup birden fazla acilan iptal davasi olmasi halinde,
diger alacaklilarin, davayi kazandiklari takdirde, iptal
konusu tasarruf yapilmamis olsaydi, hacze katilma
kosullarina sahip olduklarini kanitlayarak, alacagini
tahsil etmis bulunan alacakliya sebepsiz zenginlesme
sebebiile basvuru yapabilecekleri disuntlmektedir.

Yerlesik yuksek mahkeme ictihatlari ile kabul géren
bir diger husus ise, iptal davasinda tazminata
hikmedilmesi halinde, hesaplanan bedel
Uzerinden faiz yiritilmesinin iptal davasinin
amacina uygun olmayacadidir. izah edildigi
Uzere, UcUncl kisinin tazminat borcu, alacaklinin
alacak ve fer’ ilerini kapsadigindan, borclunun
halihazirda hakkinda devam eden ve iptal davasina
konu edilen takipte alacakliya karsi olan borcunu
kapsamakta ve isbu takip ile alacaga halihazirda faiz
isletilmeye devam edildidinden Ggincd kisi hakkinda
ayrica faiz isletiimesinin hukuka aykiri olacadi
benimsenmektedir.?

icra ve Iflas Kanunu'nun 283. Maddesinin altinc
fikrasinda; “Kendisine badis yapilan iyi niyetli ise
valniz dava zamaninda elinde bulunan miktari
geri vermeye mecburdur” ifadesine yer verilmis
olup Uclinct kisinin tazminat borcuna iliskin bir
siniflama  getirilmistir.  Buradaki sinirlama, iptal
sartina iliskin olmayip Gglncl kisinin borg miktarinin
belirlenmesinde dikkate alinabilecektir. Tasarrufun
iptali davasina iliskin Icra ve Iflas Kanunu’'nun 277
ile 284. Maddelerinde duzenlenen hukumler bir
butin olarak dikkate alindiginda; UgUncy kisinin,
tasarruf konusu sey Gzerinde icraya katlanma
borcunun dogabilecegini biliyor oldudu veya bilmesi
gerektigi anlasiliyor ise kotl niyetli olacadinin
kabult benimsenmektedir. Bir diger ifade Iile,
Uglncd kisinin iptale tabi tasarrufun asil borglunun
alacaklilarini zarara udratmak kastiyla  yaptigini
biliyor oldugu veya bilmesi gerekmediginin ispati,
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compensation obligation is determined as "not
more than the claimant's receivable’.

Therefore, the third party's compensation obligation
is limited to the creditor's receivable and its
accessories. Considering that the right to annulment
will end upon the creditor's receipt of its receivable,
it is understood that the third party's compensation
responsibility cannot be more than the amount of
the receivable in any case.

Again, in the second paragraph of Article 281 of
the Enforcement and Bankruptcy Law; 'The judge
may issue a precautionary attachment order upon
the request of the creditor about the goods that are
the subject of the disposals subject to annulment.
The necessity and amount of the collateral shall be
determined by the court. However, in the event
that the lawsuit is related to the value substituted
for the disposed goods, a precautionary attachment
decision cannot be made without providing
collateral"and it can be accepted that the third party
will be responsible for the replacement value in the
calculation of the compensation with the 'value
substituted" here.

Although the substitute value is stated as the value
that replaces the disposition of the thing subject to
disposal, if it is accepted that the third party is held
liable with the substitute value, the actual value of the
thing will not be important and the determination
of the value received by the third party in return for
the thing will be sufficient. As such, considering the
fact that the third party may have disposed of the
thing subject to disposal at/above/under its value, it
should be accepted that it would be in accordance
with equity to take into account the determination
of the real value of the thing in the calculation of the
compensation.

As a matter of fact, it has been adopted by the
established jurisprudence of the high courts that
the third party shall be held liable for the real
value of the thing subject to the disposition. As
a rule, it is accepted that the creditor would have

been able to obtain the real value of this thing (the
benefit to be obtained from its sale through auction)
if the thing subject to the disposition subject to
annulment had not been transferred.

In the calculation of the compensation, while taking
into account the real value of the thing subject
to disposal, it has been adopted that the date on
which the thing subject to disposal was transferred
(destroyed, consumed, etc.) by the third party should
be taken into account, and the determination of the
value by taking into account the date of the filing
of the annulment lawsuit or the date of the fruitless
seizure has not been adopted on the grounds that it
will have unlawful consequences.

In the event that the court decides to annul,
the plaintiff creditor will be able to request the
collection of the compensation debt by continuing
through the same enforcement proceeding file,
limited to the amount to be received in terms of the
plaintiff creditor, and in case there is more than one
annulment lawsuit filed, it is considered that other
creditors, if they win the lawsuit, may apply to the
creditor who has collected their receivables on the
grounds of unjust enrichment by proving that they
have the conditions to participate in the attachment
if the savings subject to annulment had not been
made.

Another issue, which is accepted by the
jurisprudence of the established high courts, is that,
in the event that compensation is awarded in the
annulment action, the execution of interest on
the calculated amount will not be in accordance
with the purpose of the annulment action. As
explained, since the compensation debt of the
third party covers the creditor's receivable and
its accessories, it covers the debtor's debt to the
creditor in the proceeding that is currently ongoing
against the debtor and subject to the annulment
case, and since interest is already being charged on
thereceivable with this proceeding, it is adopted
that it would be unlawful to charge interest on the
third party separately

CASH COMPENSATION IN CASE OF CANCELLATION OF DISPOSITION
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iyi niyetinin ispati anlamina gelmektedir. Bu halde,
iptali istenen tasarruf isleminin gergeklestigi anda
ve sonraki strecte iyi niyetli olan G¢Uncy kisinin bu
duzenlemeden yararlanabilecedi kabul edilmektedir.

. SONUC

Tasarrufuniptalidavasina konu seyielde eden G¢lincl
kisinin kural olarak alacakliya karsi icraya katlanma
borcu s6z konusu olup iptal davasi bedele iliskin
oldugunda Gglncd kisinin tazminat borcu gindeme
gelmektedir. Bir diger ifade ile, tazminat borcu tali
nitelikte olup icraya katlanma borcunun ifasinin
imkansiz oldugu durumlarda ortaya ¢ikmaktadir.

Tazminat borcunun ortaya ¢ikmasi halinde, hangi
dederin esas alinacagl onem arz etmekte olup
iptale konu seyin, asil borclunun malvarligindan
¢ikma tarihindeki gercek dederinin dikkate alinarak
hesaplama yapilmasi ve asil alacak miktarindan fazla
olmamasi gerektigi benimsenmektedir.

KAYNAKCA

- Talih UYAR- Alper UYAR- Clineyt UYAR, Icra ve iflas
Hukukunda Tasarrufun iptali Davalari, 7. Baski, 2021,
- Dr. Ogr. Uyesi Anil KOROCGLU, Tasarrufun Iptali
Davasinda Nakden Tazmin, 1. Baski, 2022

- Mahmut COSKUN, Aciklamali ve ictihatli icra ve
iflas Kanunu, 7. Baski, 5. Cilt, 2021

- Kazanci Ictihat Programi

- Lex Pera Ictihat Programi

1Bkz: Yargitayl7. HD. 26.4.2010 T. 7066/3827; 9.4.2009 T. 2452/2220: “Dava
konusu tasinmazi borgludan satin almis olan Ggincd kisinin borcundan dolayi
ayni tasinmazin daha sonra cebriicra yoluyla Ucinct kisinin elinden gikmasi
halinde, davanin bedele dontsmus olacadi ve Gguncd kisinin, tasinmazin
elinden ¢iktigi tarihteki -bilirkisice belirlenecek- gercek degeri izerinden
-icra takibinden alacak ve fer” ilerini gecmemek Uzere- tazminatla sorumlu
tutulacagini”. Yine ayniyonde bir karar icin bkz. Yargitay 17. HD. 911.2009 T
6371/7282;16.6.2009 T.1654/4310; 24.3.2009 T. 4582/1708 vb.: “Uctinci kisinin
tasarrufa konu mali elinden ¢ikarmasi halinde, davacinin alacak ve fer’ ileriyle
sinirliolarak, elden ¢ikarma tarihindeki tasarruf degeri Gzerinden bedele
hukmedilmesi gerekecegini”

2 Bkz: Yargitay 12. HD. 04.04.2017 T.1445/5408; 08.06.2016 T. 34486/16213

TR

TASARRUFUN IPTALI DAVASINDA NAKDEN TAZMIN

ENG

In the sixth paragraph of Article 283 of the Execution
and Bankruptcy Law; "If the donor is in good faith,
he is obliged to return only the amount in his
possession at the time of the lawsuit" and a limitation
has been introduced regarding the third party's
compensation obligation. The limitation here is
not related to the annulment condition and may be
taken into consideration in determining the amount
of the third party's debt. Considering the provisions
regulatedin Articles 277 and 284 of the Enforcement
and Bankruptcy Law regarding the action for
annulment of the disposition as a whole; it is
accepted that the third party will be in bad faith if it is
understood that the third party knew or should have
known that the obligation to endure the execution
on the thing subject to the disposition may arise. In
other words, the proof that the third party knew or
should have known that the disposition subject to
annulment was made with the intention to harm the
creditors of the principal debtor means the proof of
good faith. In this case, it is accepted that the third
party whois in good faith at the time of the disposals
subject to annulment and in the following period
may benefit from this provision.

1. CONCLUSION

As a rule, the third party who obtains the thing
subject totheaction forannulment of the disposition
has an obligation to endure the execution against
the creditor, and when the annulment action is
related to the price, the third party's compensation
obligation comes to the fore. In other words, the
obligation of compensation is secondary and arises
in cases where the performance of the obligation to
endure the execution is impossible.

In the event that a compensation obligation arises,
the value to be taken as the basis is important, and
it is adopted that the calculation should be made
by taking into account the actual value of the thing
subject to cancellation at the date of the removal

from the assets of the principal debtor and that it
should not be more than the amount of the principal
receivable.

REFERENCES

- Talih UYAR- Alper UYAR- Clneyt UYAR, Cancellation
of Savings Cases in Enforcement and Bankruptcy
Law, 7th Edition, 2021,

-Prof. Dr. Lecturer. Prof. Dr. Anil KOROCGLU,
Compensation in Cash in the Action for Cancellation
of Disposition, Tst Edition, 2022

-Mahmut COSKUN, Execution and Bankruptcy Law
with Explanation and Jurisprudence, 7th Edition, Sth
Volume, 2021

-Kazanci Jurisprudence Program

-Lex Pera Jurisprudence Program

1See: Court of Cassation 17th LD. 26.4.2010 D. 7066/3827; 9.4.2009 D. 2452/2220
"In the event that the same immovable property is subsequently disposed of

by the third party through forced execution due to the debt of the third party
who purchased the immovable property subject to the lawsuit from the debtor,
the lawsuit will be converted into compensation and the third party will be

held liable for compensation over the actual value of the immovable property
-to be determined by the expert- on the date of its disposition, not exceeding
the receivable from the enforcement proceedings and its accessories”. For a
decision in the same direction, see 17th LD of the Court of Cassation 9.11.2009 D
6371/7282;16.6.2009 D.1654/4310; 24.3.2009 D. 4582/1708 etc: "In the event that
the third party disposes of the property subject to the disposition, the plaintiff's
receivables and its accessories shall be limited to the value of the disposition on
the date of disposal”

CASH COMPENSATION IN CASE OF CANCELLATION OF DISPOSITION




Kefalet, sahsi kefalet sadlama amaci ile glvence
(garantorlik)  saglamaya  yonelik  hukuki  bir
muessesedir. Bu islem ile kefil, asil borclunun
borcunu alacakliya karsi ifa edememesi tehlikesini
kisisel olarak Gstlenmektedir. Genel olarak kefalette
U¢ yonlu bir hukuki iliski bulunmaktadir. Bu iliskinin
taraflar kefil, asil borclu ve asil alacaklidir. Taraflar
kefalete iliskin sozlesmeyi sekil sartlarina yaniyazililik
sarti, kefalet tarihi, kefalet miktari ve mateselsil
kefaletin el yazisiyla yazilmasi sarti ile serbestce
gerceklestirebilmektedir.  Buna  goére  kefalet
sozlesmesi noterde veya adi yazili sekilde yapilabilir.
Ancak Bor¢lar hukuku kapsamindaki kefalet
sozlesmesinden farkli olarak icra kefaletleri sekil
sarti olarak ayni sartlarin olmasi disinda sadece icra
dairesi huzurunda (icra mudurd/icra madarligunce
yetkilendirilmis memurca) gergeklesebilir.

TBK’'nin 581. maddesine goére ‘Kefalet sézlesmesi,
kefilin alacakliya karsi, bor¢lunun borcunu ifa
etmemesinin sonuclarindan kisisel olarak sorumliu
olmayi Ustlendigi sézlesmedir”. Kanunda yer alan
bu tanima gore kefalet sozlesmesi, alacakli ile
kefil arasinda kurulan ve alacakliya kisisel glvence
saglayan bagimsiz nitelikte bir borg iliskisidir.'

icra kefaletnameleri ise her ne kadar lafzen ve kisa
olarak icra ve Iflas Kanunu'nda gegse ve temel
dayanagi icra ve Iflas Kanunu olsa dahi Turk Borglar
Hukuku kurumu olan ve Turk Borclar Kanunu’nda
diuzenlenen kefalet sézlesmelerininicra hukukundaki
gortnimi olarak karsimiza ¢ikmaktadir. Soyle ki,
Icra iflas Kanunu’nda Turk Borclar Kanunu’ndaki gibi
detaylica mevzuatsal dizenleme olmadidi igin icra
kefilliginin kurulmasindaki islemler bakimindan Turk

TR

ICRA HUKUKU VE BORCLAR

HUKUKU YONUNDEN
KEFILLIK MUESSESESI

SABIT TURGUT
sturgut@egemenoglu.com

Bor¢lar Kanunu’ndaki hiktmler kiyasen uygulanir.?

Her iki muessesede de borclunun borcunu alacakliya
ifa edememesi tehlikesini kisisel olarak Ustlenen
kefilin sorumlulugu siniclidir. Mehaz Isvicre Borglar
Kanunu'nun 499 maddesinin  birinci  fikrasinda
kefilin butun hallerde kefalet senedinde gosterilmis
olan azami miktar ile sorumlu oldugu belirtilmistir.?
TBK md. 589°da ise, mehaz kanuna uygun olarak
kefilin azami miktar ile sorumlu oldudguna iliskin
bir duzenlemeye ver verilmisti.. TBK md. 589'a
qore: “Kefil, her durumda kefalet sézlesmesinde
belirtilen azami miktara kadar sorumludur.” Kefalet
sozlesmesinin gegerli olabilmesi igin kefilin sorumlu
oldugu azami miktarin kefalet sozlesmesinde agik¢a
gosterilmesi zorunludur. (TBK md. 583).

Kefalet sozlesmesiile icra kefilligini birbirinden ayiran
en dnemlinokta, lIK md.38 uyarinca icra dairesindeki
kefaletlerilam niteliginde belgelerden kabul edilmek
suretiyle, ilamlarin icrasi hakkindaki hukumlere tabi
tutulmustur. Borc¢lar hukuku kapsamindaki kefalet
sozlesmesinden farkli olarak icra kefaletleri sadece
icra dairesi huzurunda gergeklesebilir. Bu gereklilik
lIK m.38 lafzindan anlasilmaktadir. ilgili kanun
hukmanin  “icra dairesindeki  kefaletler” ifadesi
geredince icra dairesinde icra mudur veya memurlari
huzurunda dizenlenecek icra kefaletnameleri ile
icra dairesi disinda ve 6zellikle haciz esnasinda icra
mudur veya yardimcilari huzurunda gergeklesecek
kefaletname belgeleri bu kapsamda yer almaktadir.

Kefalet sozlesmesinde asil alacakli ve asil borclu
arasindaki iliskinin para alacadi doguran bir iliski
olmasi gerekmektedir. icra Iflas Kanunu’nu md.38'in
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SURETYSHIP IN TERMS OF
ENFORCEMENT LAW AND

LAW OF OBLIGATIONS

Suretyship is a legal institution to provide assurance
(guarantorship) with the aim of providing personal
suretyship.  With this transaction, the surety
personally assumes the risk of the principal debtor's
failure to fulfil its obligation to the creditor. In
general, there is a three-sided legal relationship in
suretyship. The parties to this relationship are the
surety, the principal debtorandthe principal creditor.
The parties may freely conclude the agreement on
suretyship by complying the condition of formality,
i.e, the date of suretyship, the amount of suretyship
and the condition that joint and several suretyship
must be written in handwriting by the surety him/
herself. Accordingly, the suretyship agreement may
be concluded before notary or in ordinary written
form. However, unlike the surety agreement within
the scope of the law of obligations, enforcement
sureties can only be executed in the presence of
the enforcement office (by the enforcement office
director / officer authorised by the enforcement
directorate), except for the same conditions in terms
of form.

According to Article 581 of the TCO, "A suretyship
agreement is a contract in which the surety
undertakes to be personally liable to the creditor
for the consequences of the debtor's non-
performance”. According to this definition, a surety
agreement is an independent debt relationship
between the creditor and the surety, which provides
personal security to the creditor!

Even though enforcement suretyship agreements
are verbally and briefly mentioned in the
Enforcement and Bankruptcy Law and their main

basis is the Enforcement and Bankruptcy Law, they
are the appearance of suretyship agreements,
which are an institution of the Turkish Code of
Obligations and requlated under the Turkish Code
of Obligations, in the enforcement law. Since
there is no detailed legislative requlation in the
Enforcement and Bankruptcy Law as in the Turkish
Code of Obligations, the provisions of the Turkish
Code of Obligations shall be applied by analogy in
terms of the procedures for the establishment of the
enforcement suretyship agreements.’

In both institutions, the liability of the surety, who
personally assumes the risk of the debtor's inability
to fulfil his obligation to the creditor, is limited. In
the first paragraph of Article 499 of the Swiss Code
of Obligations, it is stated that the surety is liable for
the maximum amount shown in the surety bond
in all cases.® Article 589 of the TCO, on the other
hand, stipulates that the surety shall be liable for the
maximum amount in accordance with the referred
Swiss law. According to Article 589 of the TCO: "In
all cases, the surety is liable up to the maximum
amount specified in the surety agreement." In order
for the surety agreement to be valid, the maximum
amount for which the surety is liable must be clearly
indicated in the surety agreement (TCO Art. 583).

The most important point that distinguishes the
suretyship contractfrom the enforcement suretyship
isthat, pursuantto Article38 of the EBL, the suretiesin
theenforcement office are considered asdocuments
in the nature of a judgement and are subject to the
provisions on the enforcement of judgements.
Unlike the suretyship agreement under the law of




lafzindan anlasilan diger bir husus icra kefaletinin
muteselsil kefalet hikmunde sayilacadidir. Mateselsil
kefalet hali kanun geregi kabul edilmistir. Icra
iflas Kanunu’nun madde gerekcesinde muteselsil
kefalet hali ile alacaklinin hukuki durumunun
kuvvetlendirilmesinin - amaglandidi  belirtilmistir*
Tum bu hususlar dikkate alindiginda icra kefaletleri;
lIK uyarinca ilam niteliginde belgelerden sayilan, bir
para alacadi borcundan dodan asil borg iliskisinin,
Gcuncd sahislarin kefil sifatiyla icra dairesi oninde
ve muteselsil kefalet hikumlerine tabi olarak icra
takibine konu olan borcun, kismen veya tamamen
ddenmesinin  Gstlenildigi bir  kefalet soézlesmesi
goérunuimadar.®

lIK'nda, icra kefaletinin gecerliligi hakkinda herhangi
birhtkiumbulunmamaktaolup, esasensorumlulugun
niteligi belirtilmekle vyetinilmistir. Bu sebeple icra
kefaletinin kendine &zgU sartlarinin tespiti yarg
kararlarive uygulamaile birlikte TBK’nin hikdmlerinin
kiyasen uygulamasi ile belirlenmektedir. Ancak TBK
huktmlerince kurulan kefalet iliskisindeki hususlara
ek olarak icra kefilliginde, usuline uygun bir icra
kefaleti kurulmus olsa dahi, dosya borclusuna (asil
bor¢luya) karsi yuritulen takibin kesinlesmesinden
once icra kefiline icra emri gonderilemez, ancak
ve ancak asil bor¢lu igin muaccel hale gelmis bir
borc icin kefile basvurulabilir. Takibin kesinlesmesi
ile ayni sonucu doduracak bir diger sart, borg
miktarinin kesinlesmis olmasidir. Bu sebeple dosya
borcu asil bor¢lu ve asil alacakl arasinda ihtilaf
konusu olmamalidir. Kefilin kefil oldugu miktarin
belirli olmasi gerekir. Kefilin sorumlu oldudu azami
miktar, TBK m.538 uyarinca kefil tarafindan kendi el
yazisi ile belirtilmelidir. Birden fazla dosya borglusu
oldugu durumlarda kefaletin borglulardan sadece
birine hasredildigi ya da tim dosya borcuna verildigi
hususunun saptanmasi gerekir® Kefaletin gegerli
olabilmesi icin, kefilin beyaninin icra tutanagina
gegirilmesi ve tutanadin altinin imzalanmasi gerekir.
lIK.m.8%e uygun sekilde tutanak duzenlenmis
olmalidir. TBK'nin aradidi el yazisi sartina uyulmasi
hususu ve ozellikle kefilin kendi el yazisi ile yazacadi
hususlarin icra mudury  tarafindan  doldurularak
kefile imzalatilmasi seklindeki icra kefilligi gegerli
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olmaz. TBK m.582'nin aksine icra kefaleti sarta
baglanamaz.” icra kefalet harcinin yatirilmasi (2023
yili igin binde 9,48) gerekir. Sayet icra kefalet harci
yatirilmaz ise icra midurd Harglar Kanununun 32'nci
maddesi uyarinca vyargl islemlerinden alinacak
harclar 6denmedikce muteakip islemler yapilmaz.
Harclar ile ilgili duzenlemeler emredici nitelikte ve
kamu duzeni ile ilgili olarak yapilmis oldugundan
gorevi geredi mahkemelerce kendiliginden gozetilir.
HukmU geredince icra emri gondermekten imtina
edebilir, taraflarin bu talebini reddedebilir. Bu husus
kefaletin kurulmasi anindan sonra ve kefile icra emri
gonderilene kadar tamamlanmalidir.

ihtiyati haciz sirasinda verilen icra kefaleti de
gegerli olup, asil bor¢lu hakkinda takip iptal
edilmedigi strece kefaletin  gegerliligi  devam
eder. Ihtiyati haciz halinde usuline uygun icra
kefaleti alinsa dahi, asil borcluya yonelik ihtiyati
haczi  tamamlayici islemler  gerceklestirilerek,
asil borclu yonunden takip kesinlesmedikge icra
kefiline icra emri ¢ikarilamayacagi gibi, borg
miktarinin kesinlesmemesi halinde takibin devami
da mumkin olmayacaktir. “Ihtiyati haciz sirasinda
takibin bilahare kesinlesmesi kosulu ile icra kefili
olunmasi mimkundur® icra kefaletinin gecerliliginin
incelenmesi, kefile usuline uygun bir icra emri
gonderilmesi  Gzerine kefil tarafindan yapilacak
itiraz veya sikdyet Uzerine gundeme gelecektir?
icra kefaletinin aksi ancak ayni kuvvette (ilam yahut
ilam niteliginde belge) ile ispatlanir.  Bu sebeple
gecerlilik sartlari olusmus bir icra kefaletinin aksinin
iddiasi ancak bu nitelikteki bir belge ile mumkin
olacaktir. Ayrica lIK'nin 8/son maddesine gore icra
tutanaklar kapsadiklari husus hakkinda aksi ispat
edilebilen karine teskil ederler. Yani icra tutanaklari
aksi sabit oluncaya kadar gecerlidir. Ancak icra
tutanadi bu hukuki islemi belgelendiriyorsa (6rnegin
icra kefilliginde- tutanak alti imzalanmis ise) 0 zaman
tutanadin aksini ispat etmek ancak yazili delil ile
mumkandur.©

Neticeten icra kefilliginin  kanuni dayanagr K
m.38 olsa dahi Borclar Hukuku'ndaki kefillik
hukumlerinden ayr dustnmek olanaksizdir. Bir

UKUKU VE BORCLAR HUKUKU YONUNDEN KEFILLIK MUESSESESI
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obligations, suretyships in enforcement can only be
realised in the presence of the enforcement office.
This requirement is understood from the wording
of Article 38 of the EBL. Pursuant to the expression
"sureties in the enforcement office” in the relevant
legal provision, the enforcement sureties to be
executed in the enforcement office in the presence
of the enforcement director or officers, and the
suretyship documents to be executed outside the
enforcement office and especially in the presence
of the enforcement director or deputy enforcement
directors during the attachment proceedings are
included in this scope.

In the surety agreement, the relationship between
the principal creditor and the principal debtor
must be a relationship that gives rise to a money
receivable. Another point understood from the
wording of Article 38 of the Enforcement and
Bankruptcy Law is that the enforcement suretyship
shall be deemed as joint and several suretyship.
The condition of joint suretyship is accepted by
law. In the reasoning of the article of the Execution
and Bankruptcy Law, it is stated that it is aimed to
strengthen the legal position of the creditor with
joint suretyship.* When all these issues are taken into
consideration, enforcement sureties are considered
as a suretyship agreement, which is considered as
one of the documents in the nature of a judgement
in accordance with the EBL, where the principal debt
relationship arising from a money receivable debt is
undertaken by third parties as sureties in front of the
enforcement office and subject to the provisions of
joint and several suretyship, where the debt subject
to enforcement proceedings is undertaken to be
paid partially or completely.®

The EBL does not contain any provision on the
validity of the enforcement suretyship, and the
nature of the liability is only specified. For this
reason, the determination of the specific conditions
of the enforcement suretyship is determined
by judicial decisions and practice, as well as the
application of the provisions of the TCO by analogy.
However, in addition to the issues in the suretyship

relationship established under the provisions of
the TCO, even if an enforcement suretyship is duly
established, an enforcement order cannot be sent
to the enforcement surety before the finalisation
of the proceedings against the debtor (principal
debtor), and the surety can only be applied for a
debt that has become due for the principal debtor.
Another condition that will have the same result with
the finalisation of the proceeding is the finalisation
of the amount of the debt. For this reason, the file
debt should not be the subject of dispute between
the principal debtor and the principal creditor.
The amount that the surety guarantees must be
certain. Pursuant to Article 538 of the TCO, the
maximum amount for which the surety is liable
must be indicated by the surety in his/her own
handwriting. In cases where there is more than
one file debtor, it must be determined whether the
surety is granted for only one of the debtors or for
the entire file debt.® In order for the suretyship to
be valid, the surety's declaration must be recorded
in the minutes of enforcement and the bottom of
the minutes must be signed. The minutes must be
prepared in accordance with Article 8 of the EBL.
The enforcement suretyship shall not be valid if
the handwriting condition required by the TCO is
complied with, and especially if the matters to be
written in the surety's own handwriting are filled in by
the enforcement manager and signed by the surety.
Contrary to Article 582 of the TCO, enforcement
suretyship cannot be conditional” Enforcement
surety fee must be paid (9.48 per thousand for 2023).
If the enforcement surety fee is not deposited, the
enforcement director shall not carry out subsequent
transactions unless the fees to be collected from
judicial proceedings are paid in accordance with
Article 32 of the Law on Fees. Since the regulations
on fees are mandatory and related to public order,
they are automatically observed by the courts due
to their duties. Pursuant to the provision, the court
may refrain from sending an enforcement order and
may reject this request of the parties. This matter
must be completed after the establishment of the
surety and until the surety is sent an enforcement
order.

SURETYSHIP IN TERMS OF ENFORCEMENT LAW AND LAW OF OBLIGATIONS




baska devisle icra kefaletnameleri her ne kadar Icra
iflas Kanunu'nda dizenlenmis olsa da soz konusu
kanun bu kuruma ait gok sinirli bilgi icermektedir
(ilam niteligini haiz oldugu ve muteselsil bor¢luluk
hal). Icra kefaletnamelerinin islevi, gecerliligi ile
hukuki temelleri Borglar Kanunu’da yer alan esaslara
dayanmaktadir.

1(Emil Beck, Das neue Burgschaftsrecht, Zurich, 1942, Art. 492, Nr. 43; GUmus,
s. 535; Hugo Oser/ Wilhelm Schonenberger (Cev. Ismet Sungurbey), Isvigre
Borglar Kanunu Serhi, Ankara, 1964, s. 85; Gokhan Sahan, Kefalet Sozlesmesinin
Sona Ermesi, Yuksek Lisans Tezi, Kayseri, 2007, s. 5; Zevkliler/ Cokyayla, s. 530;
Ozen,s. 47)

2 “icra kefaletinin sekli hakkinda iiK'nda 6zel bir hukidm bulunmadigindan
B.K’nun 482(581) ve onu izleyen maddelerinin uygulanmasi gerekir”. Yargitay 12
HD. 01.02.1977 T., 100421/10099.

3 (Beck, Art. 499, Nr. 5; Hiseyin Avni Gokturk, “Kefalet Hukukumuzun
Kifayetsizligi ve Yeni Isvigre Kefalet Hukuku”, AUHFD, C. 7, S. 3-4, 1950, 5. 346;
Ata Karatay, “Isvigre Borglar Kanununun Degisen Kefalet Hukumleri Uzerine
Mukayeseli Bir inceleme”, IBD, C. 26, S.11-12,1952, s. 629-630; Pierre Cavin, (Amil
Artus), “Yeni Kefalet Hukuku”, Adalet Dergisi, S. 8,1942,5.997.)

4 cra kefaletleri icin teselsul karinesi kabul edilerek alacaklinin durumu
kuvvetlendirilmistir” (538 sayil Kanuna iliskin Hikumet gerekgesi),

5 Timugin Musul, icra ve iflas Hukuku Cilt I, 6. Basi, Adalet Yayinevi 2013, s
1082;Tanriver, llamliicra, s.128; Talih Uyar, ilam Dengi Belgeler, Ankara Barosu
Dergisi 2004/3, s. 75; Baki Kuru, Icra Iflas Hukuku El Kitabi, s. 896; Stha Tanriver,
icra ve Temyiz Kefaletleri, Ankara Barosu Dergisi, 1989/6, s. 972,Talih Uyar, icra
iflas Kanunu Serhi C.2, Feryal Matbaacilik, 2. Basi, Ankara 2009, s. 3333

6 YHGK 2010/22 E. 2010/60 K. 10/02/2010 T Karari (www.hukuktirk.com)

7 Musul, 5.1083; Yarg. 12. HD. 2010/33472 E. 2011/14889 K. 07/07/0201 T. Karari
(www.hukuktirk.com). TBK m.582 f.1¢c.2'ye gore “gelecekte dogacak veya kosula
bagli bir borg¢ igin de bu bor¢ dogdugunda veya kosul gergeklestiginde hikim
ifade etmek Uzere kefalet sozlesmesi kurulabilir”. Kefalet sozlesmeleri geciktirici
yahut bozucu sarta baglanabilirken icra kefaletleri niteligi geredi boyle bir sarta
tabi tutulamaz. Ancak icra kefaletinin belirli bir vade 6ngérilerek duzenlenmesi
mumkin olabilecektir.

8Yarg. 12 HD. 2010/21262 E. 2011/1181 K. 21/02/2011 T. Karari (www.hukuktirk
com)

9 Musul, s.1084; “ ... Ancak icra emri gdnderildikten sonra kefilin itirazi Gzerine
kefaletin gecerli olup olmadigr incelenebilecedinden..”, Yarg. 12 HD. 2005/16843
E. 2005/20657 K. 24/10/2005 T. Karari (www.hukuktirk.com)

10 BORGLAR HUKUKU VE ICRA Ataturk Universitesi Hukuk Fakultesi Medeni Usal
ve lcra - Iflas Hukuku Anabilim Dali Burgin Yazici, IFLAS HUKUKU CERGCEVESINDE
ICRA KEFALETNAMELERI S.15
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The enforcement surety given during the
precautionaryattachmentisalsovalid, andthevalidity
of the surety continues as long as the proceedings
against the principal debtor are not cancelled. Even
if the enforcement surety is duly obtained in case of
precautionary attachment, the enforcement order
cannot be issued to the enforcement surety unless
the proceeding is finalised in terms of the principal
debtor by performing transactions complementary
to the precautionary attachment for the principal
debtor, and it will not be possible to continue the
proceeding if the amount of debt is not finalised.
During the precautionary attachment, it is possible
to become an enforcement surety provided that
the proceeding is finalised at a later date® The
examination of the validity of the enforcement
suretyship shall be brought to the agenda upon the
objection or complaint to be made by the surety
upon the sending of a proper enforcement order
to the surety” The contrary of an enforcement
suretyship can only be proved by a document
of the same strength (a3 writ or a document in the
nature of a writ). For this reason, it will be possible
to object to an enforcement surety whose validity
conditions have been fulfilled only with a document
of this nature. In addition, according to last
paragraph of Article 8 of the EBL, the enforcement
minutes constitute a presumption that can be
proved otherwise about the matter they cover. In
other words, enforcement minutes are valid until
the contrary is proved. However, if the minutes of
enforcement document this legal transaction (for
example, in the case of enforcement suretyship
- if the minutes are signed), then it is possible to
prove the contrary of the minutes only with written
evidence.®

Consequently, even if the legal basis of the
enforcement suretyship is Article 38 of the
Enforcement and Bankruptcy Law, it is impossible
to consider it separately from the suretyship
provisions in the Law of Obligations. In other
words, although enforcement suretyship bonds are
requlated under the Enforcement and Bankruptcy

Law, the said law contains very limited information
regarding this institution (i.e. that it has the nature
of a judgement and the state of joint and several
liability). The function, validity and legal foundations
of enforcement sureties are based on the principles
of the Code of Obligations.

1(Emil Beck, The New Guarantee Law, Zurich, 1942, Art. 492, No. 43; Gums,

p. 535, Hugo Oser/ Wilhelm Schénenberger (Trans. Ismet Sungurbey),
Commentary on the Swiss Law of Obligations, Ankara, 1964, p. 85; Gokhan
Sahan, Termination of the Guarantee Agreement, Master's Thesis, Kayseri, 2007,
p. 5; Zevkliler/ Gokyayla, p. 530; Ozen, p. 47)

2"Since there is no special provision in the EBL on the form of enforcement
suretyship, Article 482 (581) and the following articles of the TCO must be
applied". Court of Cassation 12th Civil Chamber, 01.02.1977 D., 100421/10099.

3 (Beck, Art. 499, Nr. 5; Huseyin Avni Goktrk, ‘Inadequacy of our Suretyship Law
and the New Swiss Suretyship Law", AUHFD, C. 7, S. 3-4, 1950, p. 346; Ata Karatay,
'A Comparative Study on the Amended Suretyship Provisions of the Swiss Code
of Obligations”, IBD, C. 26, S.11-12,1952, pp. 629-630; Pierre Cavin, (Amil Artus),
"Yeni Kefalet Hukuku', Adalet Dergisi, S. 8,1942, p. 997.)

4 The position of the creditor has been strengthened by accepting the
presumption of succession for execution sureties” (Covernment justification
for Law No. 538),

5Timugin Musul, Execution and Bankruptcy Law Volume 11, 6th Edition, Adalet
Publishing House 2013, p. 1082; Tanriver, Execution with Writ, p. 128; Talih Uyar,
Execution Documents, Journal of Ankara Bar Association 2004/3, p. 75; Baki
Kuru, Enforcement and Bankruptcy Law Handbook, p. 896; Stha Tanriver,
Enforcement and Appeal Sureties, Ankara Bar Association Journal, 1989/6, p
972; Talih Uyar, Enforcement and Bankruptcy Law Commentary C.2, Feryal
Printing, 2nd Edition, Ankara 2009, p. 3333

6 Decision of the Court of Cassation General Civil Council dated 10/02/2010
with the Merits No. 2010/22 and Decision No. 2010/60 (www.hukuktiirk.com)

7 Musul, p.1083; Decision of the 12th Civil Chamber of the Court of Cassation
dated 07/07/201, with the Merits No. 2010/33472 and Decision No. 2011/14889
(www.hukuktirk.com). Pursuant to Article 582 paragraph 1sentence 2 of the
TCO, "a suretyship agreement may be concluded for a debt that will arise in the
future or that is subject to a condition, in order to become effective when this
debt arises or the condition is fulfilled". While suretyship agreements may be
subject to a delaying or cancelling condition, enforcement suretyships cannot
be subject to such a condition due to their nature. However, it may be possible
to regulate the enforcement suretyship by stipulating a certain due term

8 Decision of the 12th Civil Chamber of the Court of Cassation dated 21/02/2011
with the Merits No 2010/21262 and Decision No. 2011/1181 (www.hukuktirk.
com).

9 Musul, p.1084; " ....But since the validity of the suretyship can be examined
upon the objection of the surety after the enforcement order is sent...", Decision
of the 12th Civil Chamber of the Court of Cassation dated 24/10/2005 with the
Merits No. 2005/16843 and Decision No. 2005/20657 (www.hukuktirk.com)
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Son vyillarda piyasalarda yasanan likidite sikisikhidi,
hammadde maliyetlerinin beklenenin ¢ok Gzerinde
artmasl, déviz kurlarindaki ani dalgalanmalar ve arz
talep dengesinin bozulmasina badl olarak ortaya
¢ikan sorunlar Glkemizdeki bireylerin ve sirketlerin
ciddi anlamda ekonomik sikinti yasamasina neden
olmaktadir. Yasanan bu slrecin sonucunda bir¢ok
sirket bor¢ yuku altinda zorlanmaktadir. Sirketler,
bozulan nakit akisi ve mali vyapl sonucunda
borclarini 6demekte zorlanmakta, akabinde bircok
icra takibiyle ve hatta iflas riskiyle karsi karsiya
kalmaktadir. Ekonomide yasanan kotU gidisat, icra
ve iflas dosya sayilarinda artis olarak da kendini
gostermektedir.

ICRA VE IFLAS DOSYA SAYIS|
33 MILYONU ASTI

Adalet Bakanhgrnin icra ve iflas dairelerine yonelik
verileri, Turkiye’de giderek derinlesen ekonomik
krizin etkilerini bir kez daha gozler onine serdi.
Adalet Bakanligr'nin verilerinden yapilan derlemelere
gore; 2022 yilinda icra ve iflas dairelerindeki dosya
sayisi onceki yillardan devredenlerle birlikte toplam
33 milyon 275 bin 632've ulasti. icra ve iflas dosya
sayisinda 2015-2022 déneminde yasanan artis ise
yUzde 27 oldu.
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2020 yili Mart ayinda yayimlanan Cumhurbaskani
Karari ile COVID-19 salgin hastaliginin yayilmasini
dnlemek amaciyla alinan  tedbirler kapsaminda
nafaka alacaklarina yonelik olanlar disinda tim icra
iflas takipleri durdurulmustu. Daha sonra bir sire
daha uzatilan yasaklar, normallesme sireciyle birlikte
kaldirilmisti. Pandemi kisitlamalarinin yasandigi ve
icra islemlerine sinirlama getirilen donemler disinda
Icra Dairlerindeki icra ve iflas dosya sayilarinda ciddi
artislar yasandi. Icra yasadinin kaldinilmasiyla birlikte
dosya sayilari da yeniden tirmanisa gecti.

2022 yilinda 9 milyon 46 bin 245 yeni icra ve iflas
dosyasi agildi. 2022 yili icinde agilan yeni dosyalar ile
birlikte dairelerdeki toplam icra ve iflas dosyasi sayisi
33 milyonu astl.

ENG

AN OVERVIEW OF THE INCREASING
NUMBER OF ENFORCEMENT AND
BANKRUPTCY CASES IN TURKIYE EVERY

YEAR

In recent years, the liquidity shortage in the markets,
the unexpectedly high increase in raw material
costs, the sudden fluctuations in exchange rates and
the problems arising from the deterioration of the
supply and demand balance have caused serious
economic difficulties for individuals and companies
in our country. As a result of this situation, many
companies are struggling under the financial burden
of debt. As a result of deteriorating cash flow and
financial structure, companies have difficulty in
paying their debts, and subsequently encounter
many enforcement proceedings and even the risk of
bankruptcy. The negative progress in the economy
also reveals itself as an increase in the number of
execution and bankruptcy files.

NUMBER OF ENFORCEMENT AND
BANKRUPTCY FILES EXCEEDED
33 MILLION

The Ministry of Justice's data on execution and
bankruptcy offices once again revealed the effects
of the deepening economic crisis in Turkiye.
According to the compilations made from the data
of the Ministry of Justice; In 2022, the number of
files in execution and bankruptcy offices reached a
total of 33 million 275 thousand 632, including the
files carried over from previous years. The increase
in the number of execution and bankruptcy files in
the 2015-2022 period was 27 per cent.

With the Presidential Decree published in March
2020, within the scope of the measures taken to
prevent the spread of the COVID-19 pandemic
disease, all enforcement and  bankruptcy
proceedings, except for those for alimony
receivables, were suspended. The prohibitions,
which were extended for a while afterwards, were
removed with the normalization process. Except for
the periods of pandemic restrictions and restrictions
on execution transactions, there was a significant
increase in the number of execution and bankruptcy
files in the Execution Offices. With the removal of
the prohibition of execution, the number of files
started to escalate again.

In 2022, 9 million 46 thousand 245 new execution
and bankruptcy files were filed. With the new files
filed in 2022, the total number of execution and
bankruptcy files in the offices exceeded 33 million.
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Turkiye'deki 2015-2022 yillari arasindaki icra ve Iflas Daireleri dosya sayisina iliskin veriler de asagidaki gibidir:

| i | S o0y | e | cian | o) | Jemiens | Slonoeamaten | ek
2015 17 010 860 9166309 100 26177169 8094 925 100 883 309 18 082244
2016 18 082 265 8863 861 97 26946126 7557 003 93 853 28,0 19389123
2017 19389136 8 647221 94 28 036 357 7632081 94 883 272 20404 276
2018 20404 259 9323253 102 29727512 8 068 495 100 86,5 271 21659 017
2019 21659163 9825927 107 31485090 7840 609 97 798 249 23644 481
2020 23644587 6739856 74 30384443 6601874 82 98,0 2,7 23782569
2021 23782 676 8386474 AN 32169150 7990185 99 953 24,8 24178 965
2022 24229387 Q046245 99 33275632 8281024 102 915 249 24 994 608

(*) Dosya sayisi (Baz yil1 2015 =100)
(**) Temizle orani = (Refeans yil icinde ¢ikan dosya sayisi/Referans yil icinde acilan dosya sayis))*100

Not: Devirlerde olusan tutarsizliklar, UYAP sistemindeki veri gincellemelerinden ve kapatilan birimlerdeki tum dosyalarin aktarildiklar birimlerde yil iginde yeni agilan
dosya olarak islem gormesinden kaynaklanmaktadir.

Adalet Bakanhqy, icra ve iflas dairelerindeki dosyalarin cografi bolgelere gore dagiimini da paylasti. Marmara
Bolgesi, 14 milyon 659 bin icra ve iflas dosyasiile ilk sirada yer alirken Ege, Akdeniz ve ic Anadolu bolgelerindeki
dosya sayisi sirasiyla 3 milyon 694 bin, 3 milyon 646 bin ve 4 milyon 997 bin olarak rapora yansidi.

2022 Sonu itibariyle Tiirlerine Gére Dosya Sayilari

2022 yiliitibariyle Glkemizde, 6ncekiyildan devreden toplam dosya sayisi 24.229.387 adettir. 2022 yili icerisinde
yeni agilan dosya sayisi 9.046.245; yil icinde kapanan dosya sayisi ise 8.281.024 olmustur. Buradan da gorialdugu
Uzere, her yil kapanan dosya sayisindan daha fazla yeni icra ve iflas dosyasi acilmakta olup, toplam derdest
dosya sayisi hizla artmaya devam etmektedir. Iflas dosyalari agsindan da ayni durum séz konusudur,

e Gegen Yiliginde Temizlenme Gikan Dosyalarin Gelecek otta.!ama

is Tarleri . Toplam Cikan " Gelen Dosyalara . Goriilme

Yildan Devir Acilan Orani %(*) Yila Devir P

Orani % Siiresi, Glin

ilaml takip 2076997 1174 057 3251054 965 616 82,2 297 2285438 744
ilamsiz takip 20514 030 7420 671 27 934701 6950378 93,7 249 20984323 1054
iflas 4093 458 4551 402 878 88 4149 3498
Talimat 1634267 451059 2085326 364 628 80,8 175 1720 698 1501
TURKIYE 24 229 387 9046245 33275632 8281024 91,5 249 24 994 608 1037

Yukarida belirtilen tablodan da gorilecedi tzere iflas dosyalarinin dider takip yontemlerinden ayristigi en
onemli husus; iflas dosyalarinin ortalama gértlme stresidir. iflas dosyalarinin 2022 yili itibariyle ortalama
gorulme sayisi 3498 gin olup isbu sure; ilamli takibe oranla 4.70 kat; ilamsiz takibe oranla ise 3.31 kat
fazladir. Bu nedenle iflas dosyalarinin nitelik farklhiliklari dikkate alinarak énleyici yasal duzenlemelere ihtiyag
bulunmaktadir.
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The data on the number of files of Execution and Bankruptcy Offices in Turkiye between 2015 and 2022 are as

follows:
e | TTon e | 00) | o | 1% | oy | e Rl beasdries |10
year year
2015 17 010 860 9166309 100 26177169 8094 925 100 88,3 309 18 082 244
2016 18 082 265 8863 861 97 26946126 7557003 93 853 28,0 19389123
2017 19389136 8647221 94 28 036 357 7632081 94 88,3 272 20404 276
2018 20404 259 9323253 102 29727512 8068 495 100 86,5 271 21659 017
2019 21659163 9825927 107 31485090 7 840 609 97 79,8 249 23 644 481
2020 23 644 587 6739 856 74 30384443 6601874 82 98,0 2,7 23782569
2021 23782 676 8386474 9 32169150 7990185 99 953 24,8 24178 965
2022 24229387 9 046245 99 33275632 8281024 102 91,5 249 24 994 608

(*)Change in the number of files (Base year 2015 =100)
(**)Clearance Rate = (Number of files closed in the reference year / Number of files filed in the reference year)*100

Note: The inconsistencies in the carry-overs arise from the data updates in the UYAP system and the transfer of all files from the closed units to the units to which they
were transferred as newly filed files during the year.

The Ministry of Justice also shared the distribution of files in execution and bankruptcy offices according to
geographical regions. The Marmara Region ranked first with 14 million 659 thousand execution and bankruptcy
files, while the number of files in the Aegean, Mediterranean and Central Anatolia regions were 3 million 694
thousand, 3 million 646 thousand and 4 million 997 thousand, respectively in the report.

Number Of Files By Type As Of The End Of 2022

As of 2022, the total number of files carried over from the previous year is 24,229,387. In 2022, the number of new
files filed was 9,046,245 and the number of files closed during the year was 8,281,024. As can be seen from this data,
more new enforcement and bankruptcy files are filed every year than the number of closed files, and the total
number of pending files continues to increase rapidly. This is also the situation with regard to bankruptcy cases.

Files from Filed Files Clearance | Rate of Executed | Postponed The Average
Types of Work within Total Rate % Files to Incoming to next Duration of
Last Year executed " .
the year *) Files % year Occurrence, Day
Enforcement
proceeding with 2076997 1174 057 3251054 965 616 82,2 297 2285438 744
judgement
Enforcement
proceedings 20514 030 7420 671 27 934701 6950378 93,7 24,9 20984 323 1054
without judgment
Bankruptcy 4093 458 4551 402 878 8,8 4149 3498
Prescription 1634267 451059 2085326 364 628 80,8 175 1720 698 1501
TURKIYE 24229387 | 9046245 | 33275632 8281024 91,5 249 24 994 608 1037

As can be seen from the table above, the most important issue that distinguishes bankruptcy files from other
methods of proceedings is the average duration of bankruptcy proceedings. As of 2022, the average number
of bankruptcy proceedings is 3,498 days, which is 4.70 times more than proceedings with judgement and
3.31 times more than proceedings without judgement. Therefore, there is a necessity for preventive legal
arrangements by taking into account the differences in the quality nature of bankruptcy files.
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Icra dairelerindeki is yikinin azaltiimasi yani sira hizla artan dosya sayilarini azaltma maksadi ile belli bir
rakam alti abonelik sozlesmelerinden kaynaklanan borglarin silinmesi yani sira yine belli bir rakam alti kamu
bor¢larinin da tasfiyesine yonelik vb. yasal duzenlemeler yapilmis ise de isbu duzenlemeler de icra dosya
sayilarinin azalmasi igin yeteri bir fark ortaya koymayacaktir. icra ve iflas dosya sayililarindaki hizli artisi gegici
cozumler ile donemsel olarak azaltmayi hedefleyen bu tarzdaki dizenlemelerin yani sira soruna kalici olarak
care olabilecek cozim dnerileri Gzerinde distnulmelidir.

2022 Sonu itibariyle illere Gére iflas Dosya Sayilari

Ulkemizde 2022 vili itibariyle illere gére iflas dosya sayilarinin dagilimina baktigimizda, niifus ve ticaret hacmi
ile dogru oranti goze ¢arpmaktadir. Istanbul toplam 1.599 adet iflas dosyasi ile tek basina Turkiye'deki iflas
dosyalarinin 3'te Vinden fazlasini barindirmaktadir. Istanbul'u 569 dosya ile Ankara, 233 dosya ile Izmir, 164
dosya ile Antalya, 139 dosya ile Kocaeli, 129 dosya ile Bursa ve 113 dosya ile Denizli takip etmektedir. Asadidaki
tabloda tum illere ait iflas dosya sayilari ayrintili olarak yer almaktadir.

iller Gegen Yildan Devir Yil iginde Agilan Cikan Gelecek Yila Devir
Adana 80 2 3 79
Adiyaman
Afyonkarahisar 4 6 20
Adri 3 1 4
Aksaray 15 1 14
Amasya 9 1 8
Ankara 527 Sl 9 569
Antalya 163 41 40 164
Ardahan 2 1 1 2
Artvin
Aydin 63 2 7 58
Balikesir 30 2 10 22
Bartin 8 1 3 6
Batman 5 2 1 6
Bayburt
Bilecik 6 1 S
Bingsl 2 1 1 2
Bitlis
Bolu 2 1 3 10
Burdur 18 2 1 19
Bursa 130 5 6 129
Canakkale 2 2
Cankiri 3 3
Corum 17 7
Denizli 107 44 38 113
Diyarbakir 2 3 15
Duzce 2 2
Edirne n 2 13

~
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In order to reduce the workload in the enforcement offices as well as to reduce the rapidly increasing
number of files, legal arrangements have been made for the cancellation of debts arising from subscription
agreements below a certain figure, as well as for the liquidation of public debts below a certain figure, etc,,
however, these arrangements will not make a sufficient difference to reduce the number of enforcement
files. In addition to such requlations aiming to reduce the rapid increase in the number of execution and
bankruptcy files periodically with temporary solutions, solutions that can permanently solve the problem
should be considered.

Number Of Bankruptcy Files By Provinces As Of The End Of 2022

When the number of bankruptcy files by provinces in our country as of 2022 is observed, the direct proportion
with population and trade capacity stands out. With a total of 1,599 bankruptcy files, Istanbul solely contains
more than one third of all bankruptcy files in Turkiye. Istanbul is followed by Ankara with 569 files, Izmir with
233 files, Antalya with 164 files, Kocaeli with 139 files, Bursa with 129 files and Denizli with 113 files. The table
below provides detailed information on the number of bankruptcy files for all provinces.

Provinces Files from Last Year Filed within the year Files executed Postponed to next year
Adana 80 2 3 79
Adiyaman
Afyonkarahisar 4 6 20
Adri 3 1 4
Aksaray 15 1 14
Amasya 9 1 8
Ankara 527 S1 9 569
Antalya 163 4 40 164
Ardahan 2 1 1 2
Artvin
Aydin 63 2 7 58
Balikesir 30 2 10 22
Bartin 8 1 3 6
Batman 5 2 1 6
Bayburt
Bilecik 6 1 S
Bingol 2 1 1 2
Bitlis
Bolu 2 1 3 10
Burdur 18 2 1 19
Bursa 130 S 6 129
Canakkale 2 2
Cankiri 3 3
Corum 7 7
Denizli 107 44 38 m
Diyarbakir 2 3 15
Dizce 12 2
Edirne n 2 13
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iller Gegen Yildan Devir Yil iginde Agilan Gikan Gelecek Yila Devir
Elazig 18 18 19 7
Erzincan 3 3
Erzurum 25 25
Eskisehir 46 4 9 4
Gaziantep 38 3 2 39
Giresun 2 4 8
Gumushane
Hakkari
Hatay 22 1 1 22
1§dir 5 2 7
Isparta 13 13
Istanbul 1572 140 3 1599
Izmir 241 20 28 233
K. Maras 16 3 19
Karabuk 1 1
Karaman 4 1 3
Kars 1 1
Kastamonu 3 3
Kayseri 68 4 4 68
Kirikkale S S
Kirklareli 3 14
Kirsehir 3 3
Kilis 1 1
Kocaeli 143 3 7 139
Konya 82 7 8 81
Kitahya 8 8
Malatya 15 1 16
Manisa 31 3 4 30
Mardin S 2 1 6
Mersin 80 10 3 87
Mugla 32 6 2 36
Mus 1 1
Nevsehir 9 2 7
Nigde 14 3 7
Ordu 20 20
Osmaniye 15 1 4 12
Rize 9 3 6
Sakarya 23 2 25
Samsun 51 10 4
Siirt
Sinop 1 1
Sivas Il 2 2 n

Provinces Files from Last Year Filed within the year Files executed Postponed to next year
Elazig 18 18 19 17
Erzincan 3 3
Erzurum 25 25
Eskisehir 46 4 9 41
Gaziantep 38 3 2 39
Giresun 2 4 8
Gumushane
Hakkari
Hatay 22 1 1 22
Igdir 5 2 7
Isparta 3 13
istanbul 1572 140 13 1599
Izmir 241 20 28 233
K. Maras 16 3 19
Karabuk 1 1
Karaman 4 1 3
Kars 1 1
Kastamonu 3 3
Kayseri 68 4 4 68
Kirikkale 5 5
Kirklareli 3 1 4
Kirsehir 3 3
Kilis 1 1
Kocaeli 143 3 7 139
Konya 82 7 8 81
Kitahya 8 8
Malatya 15 1 16
Manisa 31 3 4 30
Mardin S 2 1 6
Mersin 80 10 3 87
Mugla 32 6 2 36
Mus 1 1
Nevsehir 9 2 7
Nigde 4 3 7
Ordu 20 20
Osmaniye 5 1 4 2
Rize 9 3 6
Sakarya 23 2 25
Samsun 51 10 4
Siirt
Sinop 1 1
Sivas n 2 2 n
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iller Gegen Yildan Devir Yil iginde Agilan Gikan Gelecek Yila Devir
Sanlurfa 17 1 18
Sirnak 1 1
Tekirdag 68 27 27 68
Tokat 17 1 18
Trabzon 19 3 3 19
Tunceli
Usak 1 5 5 m
Van 2 1 13
Yalova 5 3 8
Yozgat 4 1 3
Zonguldak 18 4 3 19
TURKIYE 4093 458 402 4149

Asadidaki tabloda gorildugu Gzere 2015-2022 villari arasinda il icinde acilan iflas dosya sayilarinda villara
gore kuguk degisikliler olsa da, gelecek yila devreden dosya sayilari stirekli artmaktadir. iflas dosyalarindaki
uzun tasfiye stresi ve alacak tahsil oraninin dustk olmasi goz dnune alindidinda, iflas halinde alacakllar buyuk
oranda alacadina kavusamamaktadir. Bu durum da domino tasi etkisi gibi baska ekonomik sikintilara neden

olabilmektedir.

iflas 2015 2016 2017 2018 2019 2020 2021 2022
Gelen 3135 3433 3615 3808 4193 4355 4490 4551
Gegen 2546 2830 3071 3216 3427 3755 3965 4093

Yildan Devir
Villginde 71 603 544 592 766 600 525 458
Acilan
Cikan 304 363 399 400 4n 390 404 402
GeleDC;/l;rY"a 2831 3070 3216 3408 3722 3965 4086 4149

TOBB'UN VERILERINE GORE YILIN
ILK YARISINDA KAPANAN SIRKET
SAYILARI

Turkiye Odalar ve Borsalar Birligi'nin  (TOBB)
2023 Hazirana iliskin yayinladigi kapanan sirket
istatistiklerine gore; Haziran ayinda 1938 sirket daha
kapandi ve boylelikle yilin ilk 6 ayinda toplam 9 bin
852 sirket kapanmis oldu.

Bir onceki aya gore kapanan sirket sayisi ylzde 7,
kapanan kooperatif sayisi yUzde 14 ve kapanan
gercek kisi ticari isletme sayisi ylizde 12,8 azalmistir.
Haziran 2023'de, kapanan sirket sayisi 2022°nin ayni
ayina gore ise ylzde 29,3, kapanan kooperatif sayisi
ylzde 38,3 oraninda azalirken; kapanan gercek kisi
ticariisletme sayisi yizde 29,5 artmistir.

TURKIYE

2023'0n ilk 6 ayinda ise, 2022'in ik 6 ayina gore
kapanan sirket sayisi yuzde 4,7, kapanan kooperatif
sayisi ylzde 79 oraninda azalirken, kapanan gercek
kisi ticari isletme sayisi yuzde 16,2 yukselmistir

TOBB verilerine gore, Haziran ayinda kapanan sirket
ve kooperatiflerin 634'Gn0n toptan ve perakende
ticaret ve motorlu tasitlarin ve motosikletlerin
goraldu. 250'si
imalat sektorinde yer alirken 223'Unun de insaat

onarimi sektorinde vyer aldidi
sektorindedir. Bu ay kapanan gergek kisi ticari
isletmelerinin ise 1.107'si toptan ve perakende ticaret
ve motorlu tasitlarin ve motosikletlerin onariminda
yer alirken, 392'si insaat ve 278'i imalat sektoriinde
yer almaktadir,

R YIL ARTAN ICR/ AS DOSYALARINA GENE 3IR BAKIS
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Provinces Files from Last Year Filed within the year Files executed Postponed to next year
Sanlurfa 17 1 18
Sirnak 1 1
Tekirdag 68 27 27 68
Tokat 7 1 18
Trabzon 19 3 3 19
Tunceli
Usak 1 5 5 1
Van 2 1 3
Yalova 5 3 8
Yozgat 4 1 3
Zonguldak 18 4 3 19
TURKIYE 4093 458 402 4149

As can be seen in the table below, although there are small changes in the number of bankruptcy files

filed during the year between 2015 and 2022, the number of files carried over to the next year is constantly
increasing. Considering the long liquidation period in bankruptcy cases and the low collection rate of
receivables, creditors are largely unable to obtain their receivables in case of bankruptcy. This situation may

cause other economic problems in a domino effect.

Bankruptcy 2015 2016 2017 2018 2019 2020 2021 2022
Files
3135 3433 3615 3808 4193 4355 4490 4551
Brought
Files from 2546 2830 3071 3216 3427 3755 3965 4093
Last Year
Filed within 571 603 544 592 766 600 525 458
the year
Files
304 363 399 400 an 390 404 402
executed
Postponed
2831 3070 3216 3408 3722 3965 4086 4149
to next year

NUMBER OF COMPANIES CLOSED
IN THE FIRST HALF OF THE YEAR
ACCORDING TO TOBB'S DATA

According to the statistics of closed companies
released by the Union of Chambers and Commodity
Exchanges of Turkiye (TOBB) for 2023 June; 1938
more companies were closed in June and thus a
total of 9 thousand 852 companies were closed in
the first six months of the year.

Compared to the previous month, the number
of closed companies decreased by 7 percent, the
number of closed cooperatives by 14 percent and
the number of closed real person commercial

enterprises by 12.8 percent. In June 2023, the number
of closed companies and cooperatives decreased
by 293 percent and 383 percent, respectively,
while the number of closed real person commercial
enterprises increased by 29.5 percent compared to
the same month of 2022.

In the first 6 months of 2023, compared to the
first 6 months of 2022, the number of closed
companies decreased by 4.7 percent, the number
of closed cooperatives decreased by 79 percent,
while the number of closed real person commercial
enterprises increased by 16.2 percent.

According to TOBB data, 634 of the companies
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TURKIYE'DE BU YIL IFLAS
DOSYALARINDA ARTIS BEKLENIYOR

TOBB istatistiklerinin yaninda bir baska anlamli veri
sunan ticari alacak sigortasi sirketi Allianz Trade’in
Kiresel Iflas Raporu'na gore; Turkiye'de bu il
iflaslarin yUzde 50 artmasi beklenmektedir. Rapora
go6re dinya capindakiiflaslardaise 2023 yilinda yuzde
21,2024 yilinda ise yUzde 4 artis yasanacadi yoniunde
ongoride bulunulmaktadir.

Allianz Trade’in Kiresel iflas Raporu'nda iflaslardaki
domino etkisine dikkat cekilerek;

- 50 milyon eurodan fazla geliri olan sirketler igin iflas
sayisinin su anda pandemi oncesi seviyelerin biraz
Uzerinde oldudu,

- En ¢ok etkilenen sektorlerin insaat, perakende ve
hizmet sektorleri oldudu,

- DUsUk buyumenin, karhlik Gzerindeki baski ve
siki finansman kosullarinin, en kirilgan sirketlerin
dayanikhiligini test ettigini,

- Bu sirketler arasinda en az fiyatlandirma guctne
sahip sektorlerin ise; tekstil, hizmet, perakende,
ulasim, insaat ve dayanikli tiketim gibi Gcret odaklive
faiz artisi maliyetlerine en cok maruz kalan sektorler
oldugu belirtilmektedir.

Ote vandan, Avrupa'da ve ABD'de bankacilik
sektorinde son donemde vasanan tdrbdlans,
olasi bir likidite krizinin iflaslar Gzerinde ne tur
etkisi olabilecegdi sorusunu da akla getirmektedir.
Rapordaki tahminlere gore, 2008 yilindakine benzer
bir finansal krizin yeniden yasanmasi durumunda,
2023 ve 2024 vyillari toplaminda ABD'de ve Bati
Avrupa’da iflas sayisi sirasiyla 21 bin 600 ve 99 bin 900
artabilir. Buyuk bir finansal kriz degil de 2000'lerin
basindaki teknoloji balonunun patlamasi sirasinda
gorulen buyuklikte bir likidite krizi bile, 2023 ve 2024
yillarinda ayni bélgelerde sirasiyla 12 bin 900 ve 95
bin 300 ek iflasa yol acacaktir. Kredilerin dondugu ve
yeni kredilerin verilmedigi bir durumunda ise ABD'de
ve Avrupa’da iflas sayilarinda sirasiyla 10 bin 700 ve
46 bin 300 artis olacagi 6ngorilmektedir.

TR

FINANSAL SIKINTI YASAYAN
SIRKETLER ICIN CARE KONKORDATO
MU?

icinde bulundugumuz ekonomik darbogaz ve kot
finansal yonetim neticesinde mali yapisi ve nakit akisi
bozulan sirketlerin iflas etmesini dnleyecek hukuki
mekanizmalara ihtiya¢ son dénemde daha fazla
artmaktadir.

Hukuk sistemimizde daha 6nce yer alan, mali yapisi
bozulan sirketlerin iflastan 6nceki son c¢ikis olarak
adlandirilan iflas erteleme sisteminde; yargilama
ve uygulama suresinin uzunludu, iflas erteleme
strecindeki sirketlerin - mahkeme tarafindan tam
olarak denetlenememesi ve alacaklilarin isleyise
mudahale edememeleri gibi bircok sorun meydana
getirmekteydi.

Bunun Uzerine, Icra Iflas Kanunu'nun (IiK) Iiflas
Erteleme HOkUmleri 15 Mart 2018 tarihli Resmi
Gazete’de yayimlanan “7101 sayili icra ve Iflas Kanunu
ve Bazi Kanunlarda Dedisiklik Yapilmasi Hakkinda
Kanun” ile yurarlukten kaldinlmistir. Bu dedisiklik
ile “iflas erteleme” yurarlukten kaldirlmis, kapsam
genisletilerek “konkordato” sistemi getirilmistir.

Ekonomi piyasasinin sikintiya girdidi donemlerde
gundeme gelen Konkordato; bir borglunun
alacaklilarina mahkeme aracilidiyla yaptigi 6deme
teklifinin, alacakllarin en az vyarisi tarafindan kabul
edilmesi ve Ticaret Mahkemesi tarafindan tasdik
edilmesi sartiyla, bor¢lunun tum adi (rehinli veya
imtiyazl olmayan) borglarini, bu teklifidogrultusunda
ddeyebilmesini hedeflemektedir.

Borcun uzun bir sire ertelenmesi ve sonrasinda
uygun vadelere yayilarak tum alacaklilara esit bir
sekilde odenmesi borclu acisindan énemli bir
avantajdir. Diger taraftan, firmaniniflastan kurtulmasi
ve borcun 6denebilme imkani dogmasi ise alacakli
agisindan 6nemli bir avantajdir.

TURKIYE'DE HER YIL ARTAN ICRA VE IFLAS DOSYALARINA GENEL BIR BAKIS
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and cooperatives closed in June were in wholesale
and retail trade and repair of motor vehicles
and motorcycles sectors. 250 of them are in the
manufacturing sector and 223 of them are in
the construction sector. Among the real person
commercial enterprises closed this month, 1,107
were in wholesale and retail trade and repair of
motor vehicles and motorcycles, 392 in construction
and 278 in manufacturing sectors.

INCREASE IN BANKRUPTCY FILINGS
EXPECTED IN TURKIVE.

According to the Global Insolvency Report of Allianz
Trade, a trade receivables insurance company, which
provides another comprehensive data in addition to
TOBB statistics, bankruptcies in Turkiye are expected
to increase by 50 per cent this year. According to the
report, it is predicted that there will be an increase
of 21 per cent in bankruptcies worldwide in 2023 and
4 per cent in 2024.

Allianz Trade's Global Insolvency Report draws
attention to the domino effect in bankruptcies;

- The number of bankruptcies for companies with
revenues of more than 50 million euros is currently
slightly above pre-pandemic levels,

- The most affected sectors are construction, retail
and services,

- Low growth, pressure on profitability and strict
financing conditions are testing the resilience of the
most vulnerable companies,

- Among these companies, the sectors with the least
pricing power are textiles, services, retail, transport,
construction and consumer durables, which are
wage-driven and most exposed to interest rate
hikes.

On the other hand, the recent turbulence in the
banking sector in Europe and the US raises the
question of the impact of a possible liquidity crisis
on bankruptcies. According to the predictions in
the report, in the event of a financial crisis similar
to that of 2008, the number of bankruptcies in the

US and Western Europe could increase by 21,600
and 99,900 in 2023 and 2024. Even a liquidity crisis
of the magnitude seen during the bursting of the
tech bubble in the early 2000s, rather than a major
financial crisis, would lead to 12,900 and 95,300
additional insolvencies in the same regions in 2023
and 2024. In the event of a credit freeze and no
new loans, the number of bankruptcies in the US
and Europe would increase by 10,700 and 46,300,
respectively.

IS CONCORDAT THE REMEDY FOR
COMPANIES WITH FINANCIAL
PROBLEMS?

The necessity for legal mechanisms to prevent the
bankruptcy of companies whose financial structure
and cash flows have deteriorated as a result of
the current economic crisis and poor financial
management has been increasing recently.

In the bankruptcy postponement system, which
was previously included in our legal system as the
last exit before the bankruptcy of companies with
deteriorating financial structure; there were many
problems such as the duration of the trial and
implementation period, the inability of the court
to fully supervise the companies in the bankruptcy
postponement process and the inability of the
creditors to intervene in the operation.

Therefore,  the  Bankruptcy  Postponement
Provisions of the Enforcement and Bankruptcy Law
(EBL) were repealed by the "Law No. 7101 on the
Amendment of the Enforcement and Bankruptcy
Law and Certain Laws" published in the Official
Gazette dated 15 March 2018. With this amendment,
"Postponement of Bankruptcy" has been abolished
and the "Concordat" system has been introduced by
expanding the scope.

The Concordat, which comes to the agenda in times
of economic distress, aims to enable a debtor to pay
all its ordinary (not pledged or privileged) debts in
line with this offer, provided that the payment offer
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2018-2022 doneminde vyuiksek faiz ve kur krizi
sonrasi yasanan Covid 19 pandemisinin ekonomideki
olumsuz etkileri sonucu giindeme gelen konkordato
streci 2022 sonlarina dogru azalmis olmasina
ragmen 2023 yilinin ilk altr ayinda yasanan ekonomik
ve finansal sorunlar nedeniyle tekrar gindeme
gelmeye baslamistir.

Ulkemizde son yillarda hizla artmaya devam eden
icra ve iflas dosyalari sonucunda ortaya cikan
o6denemeyen ve artan bor¢ yukinin yarattigi
olumsuz tabloya karsi, ekseriyetle bireysel ve dusuk
tutarl dosyalarin sayisini azaltmaya ve neticeten
toplam icra dosya sayisini distrme odakli anilan
yasal duzenlemelerin sirketlere faydasinin olmadigini
g6z 6nunde bulundurmak gerekir.

Konkordato muessesinin  ¢cok yeni olmasi ve
piyasadaki sirketlerin bu yondeki bilgilendirme
eksikligi nedeniyle firmalar bu vyola ihtiyaglari
dodrultusunda gerekli dlgide basvurmamaktadir.
Bunun neticesinde de ihtiyaci olmasina ragmen
konkordato surecine girmeyen sirketler mali
anlamda ¢ok buyuk zorluklarla karsi karsiya kalmakta
ve hatta iflas etmektedir. iflas sonucunda sirketlerin
ticari faaliyetleri biterken ekonomiye katkisi ve
yarattigi istihdam da sona ermektedir. Bu durum
alacaklilarin da alacadina buyuk olcide kavusmasina
engel olmaktadir.

iflas tasfiye surelerinin fazla oldudu, bu asamada
ise sirketleri bircok icra takibinden ve akabinde
iflastan koruyarak ekonominin ve istihdamin istikrar
cercevesinde ilerleyebilmesi icin konkordatonun
daha aktif wverimli kullaniimasi  gerektigi, iflas
durumuna dusmemek adina  mali  durumunu
ivilestirme ve borglarinin ddeyebilme kapasitesini
elde etme amaciyla nakit akisi ve mali yapisi bozulan
sirketlerin mutlaka dusinmesi gereken hukuki bir
¢6zGm yoludur.
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Bilindigi Uzere 19.07.2019 tarihli 30836 Sayili Mikerrer
Resmi Cazete’de yayinlanan 7186 Sayili Gelir Vergisi
Kanunu ile Bazi Kanunlarda Dedisiklik Yapilmasi
Hakkinda Kanun'un 17.Maddesi ile; 5411 Sayili
Bankacilik Kanunu’na eklenen Cecici32. Maddesi'nde
Finansal Yeniden Yapilandirma imkéani getirilmisti.
Bu duzenleme ile Turkiye'de faaliyette bulunan
bankalar, finansal kiralama sirketleri, faktoring
sirketleri ve finansman sirketleri ile kredi iliskisinde
bulunan borclularin bu  kuruluslar  nezdindeki
kredi borclarina iliskin olarak, cerceve sozlesme
ve sozlesme kapsaminda alinacak tedbirlerle, geri
o6deme yukumlultklerini yerine getirebilmelerine
ve istihdama katkida bulunmaya devam etmelerine
imkan verilmesi hedeflenmisti. Ancak 5411
sayilll Bankacilik Kanununun Gegici 32. Maddesi
kapsamindaki ~ Finansal  Yeniden Yapilandirma
Cerceve Anlasmalari uygulamasi 15.07.2023 tarihinde
sona ermistir.

Bu dogdrultuda gelinen asamada, ekonomik durumu
buyuk oranda bozulmus ancak durist ve iyi niyetli
firmalarin finansal sikisikliktan kurtulmasi ile iflas
strecinden kurtulmasi ve alacaklilarin da guvenle
alacaklarini  alabilmelerini  saglamasi  agisindan
konkordato; alacaklilarin da dogrudan suregte soz
hakkina sahip oldugu hukuk sistemimizdeki en
etkili ve codulcu borg tasfiye bigimi olarak karsimiza
cikmaktadir.

TURKIYE'DE HER YIL ARTAN ICRA VE IFLAS DOSYALARINA GENEL BIR BAKIS
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made by a debtor to its creditors through the court
is accepted by at least half of the creditors and
approved by the Commercial Court.

Itis an important advantage for the debtor that the
debtis postponed for a long period of time and then
spread over favorable maturities and paid equally
to all creditors. On the other hand, it is also an
important advantage for the creditor that the firm
is saved from bankruptcy and the debt can be paid.

Although the number of concordat process, which
came to the agenda as a result of the negative
effects of the Covid 19 pandemic in the economy
after the high interest rate and exchange rate crisis in
the 2018-2022 period, decreased towards the end of
2022, it started to come to the agenda again due to
the economic and financial problems experienced
in the first six months of 2023.

In the context of the unfavorable view created by
the unpayable and increasing debt burden arising as
a result of the execution and bankruptcy files that
continue to increase rapidly in our country in recent
years, it should be taken into consideration that the
aforementioned legal regulations, which are mostly
focused on reducing the number of individual and
low-amount files and consequently reducing the
total number of execution files, are not beneficial for
companies.

Since the concordat procedure is quite new and
the companies in the market are not well-informed
about it, they do not apply to this procedure to the
necessary extent . As a result, companies that do not
enterthe concordat process despite their necessities
are facing serious financial difficulties and may even
go into bankruptcy. As a result of bankruptcy, while
the commercial activities of the companies are
over, their contribution to the economy and the
employment they create are also terminated. This
situation prevents the creditors from reaching their
receivables to a considerable extent.

Bankruptcy liquidation periods are long, at this
stage, by protecting the companies from many
enforcement proceedings and subsequently from
bankruptcy, the concordat should be used more
actively and efficiently in order for the economy
and employment to progress within the framework
of stability, and it is a legal solution that companies
whose cash flow and financial structure deteriorate
in order to improve their financial situation in order
not to go into bankruptcy and to obtain the capacity
to pay their debts should definitely consider.

As it is known, with Article 17 of the Law No. 7186 on
Amendments to the Income Tax Law and Certain
Laws published in the Repeated Official Gazette
No. 30836 dated 19.07.2019; Financial Restructuring
opportunity was introduced in the Provisional Article
32 added to the Banking Law No. 5411. With this
requlation, it was aimed to enable debtors in credit
relations with banks, financial leasing companies,
factoring companies and financing companies
operating in Turkiye to fulfil their repayment
obligations and continue to provide employment
through measures to be taken within the scope of
the framework agreement and contract regarding
their credit debts with these institutions. However,
the implementation of Financial Restructuring
Framework Agreements under the Provisional
Article 32 of the Banking Law No. 5411 expired on
15.07.2023.

At this stage, concordat is the most effective and
pluralistic form of debt liquidation in our legal
system, in which creditors have a direct say in the
process, in terms of ensuring that honest and well-
intentioned companies, whose economic situation
has deteriorated to a considerable extent, recover
from financial distress and get rid of the bankruptcy
process and ensure that creditors can safely receive
their receivables.

AN OVERVIEW OF THE INCREASING NUMBER OF ENFORCEMENT AND BANKRUPTCY CASES IN TURKIYE EVERY YEAR
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HUKUK BUROSU

Bu hukuk bulteninin yayimlanma amaci okuyuculara Turkiye’deki hukuki gelismelere dair bilgi vermektir.
Hukuk bulteninin icindekiler herhangi 6zel bir husus veya hukuki konuya dair goris veya danismanlik vermek
olarak yorumlanamaz. Hukuki gorts almak icin mutlaka bir avukata basvurunuz. Bulten ile ilgili ayrintili bilgi
icin lutfen bizler ile irtibata geginiz.
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