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DEGERLI MUVEKKILLERIMIiZ VE DOSTLARIMIZ,

Altr aylik bir aradan sonra ¢alisma hayati ve finans iliskilerinin degisimine yol agabilecegine inandigimiz hukuki
gelismeleri, mesleki altyapimizdan yola ¢ikarak derledigimiz dordiinci sayimiz ile karsiniza gikmaktan buyk bir
mutluluk duymaktayiz.

Yine her bultenimizde oldudu Gzere, mevzuattaki dedisikliklerin 6zellikle torba yasanin ticari hayata getirdikleri
ve tlketici hukuku kapsamindaki yenilikleri sizlerle paylasmaktayiz.Bunlarin yani sira dordinci sayimiz igin
cok fazla rastlanmayan ve ozellikle diinyadaki trendleri temel alarak; tlkemizde uygulanabilirligi ya da etkisini
gosterebilecegdine inandidimiz konu basliklarini 6zenle sectik. Hem ¢alisma hayatinda koklu dedisikliklere yol
acabilecegine inandigimiz ve Avrupa Ulkelerinde uygulamasiyla karsilastigimiz esnek ¢alisma modelleri hakkinda
bilgi vermek hem de ABD disinda yasayan Green Card sahibikisilerin tilke disinda elde ettikleri kazanglar agisindan
hukuki perspektif olusturmak amacindayiz. Ote yandan, sekitirizasyon ve kira sertifikalari gibi globallesen
ticari hayatta eksik kalan nakit akisini saglayacak farkli yapilandirmalara 6nculik edebilecek konulari sizlerle
paylasmaktan buyuk bir gurur duymaktayiz.

Olumlu ve yapici geri donusler dogrultusunda; ¢ok daha buyik bir motivasyonla hazirladigimiz bu sayimizi
bedenmenizi diler ve gelecek sayilarimizda da yine ayni venilikgi ve enerjik perspektifle kaleme alacagimiz
makalelerimiz icin simdiden butin fikirlerinize agik oldugumuzu bildirmek isteriz.

Saygilarimizla,

DEAR CLIENTS AND FRIENDS,

We are pleased to present the legal developments which may have a considerable impact on business life and financial
relations to your review with the fourth issue of our bulletin which has been prepared on the basis of our professional
expertise after an interval of six months.

As in each bulletin, we shall share the improvements introduced to business life through legislative amendments,
including specifically the omnibus bill, as well as developments in consumer law. Besides, our fourth issue deals with
various topics having the potential for implementation or effect in our country based on global trends that are not well-
known in our country. We aim to create a legal perspective in terms of the proceeds acquired outside the US by holders
of Creen Card living abroad as well as giving information on flexible working models which may cause groundbreaking
changes in business life as in Europe where they are commonly applied. We are also proud of presenting other
matters which may pioneer different organizations that shall facilitate cash flow in globalized commercial life such as
securitization and lease certificates.

We hope you will appreciate this new issue which we have prepared with an even greater motivation based on your
positive and constructive feedback and would like to invite you to share your opinions with us so that we may write

appealing essays with the same innovative and energetic outlook in the upcoming issues.

Sincerely yours,

YUNUS ECEMENOGLU,
Kurucu Ortak - Managing Partner
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Bu maddenin amaci bir sekuritizasyon islemini
tanimlamak ve belli basl ozelliklerini aciklamak; bir
sekuritizasyon islemininicerdigifaydalarin bazilarinive
ayrica goz onuinde bulundurmak tzere krediye kaynak
sadlayanlardan basarili bir sekuritizasyon islemini
tamamlamanin icerdigi kritik faktorleri vurgulamak; ve
aktorlerin kim oldugunu ortaya koymaktir.

Finans dunyast 1970°li vyillarin  ortalarindan  beri
cesitli yeniliklerin alicisi konumunda olmustur. Bu
yeniliklerden biri de 1980'li yillarda sekillenmeye
baslayan sekuritizasyon olmustur. Bu finansal pratik,
Birlesik Devletler hiktimetinin destedi ile 1970 yilinda
baslamis ve 6zel sektor kuruluslart ise 1977 yilinda bu
pratigi hayata gegirmislerdir. Sekuritizasyon islemleri
o zamandan beri 6nemli bir finans aleti haline
gelmistir. 2008 yilinin ikinci geyregine kadar olan stre
zarfinda Birlesik Devletlerde $10.2 trilyon ve Avrupa’da
ise $2.3 trilyonluk kaynak sekuritizasyon islemleri
yoluyla  Uretilmistir. 2005 yilinda Varliga Dayall
Menkul Kiymetlerin (VDMK) ihra¢ buyuklagu $19
trilyon olarak olgulmustir ve cikartilan 6z sermaye
mebladi ise ABD’de $18.2 trilyondur. VDMK ihraclari,
6z sermaye ihraclarinin yuzde 11'ini teskil etmektedir.

Turkiye'dekisekuritizasyonislemleri piyasasi 1990’larin
ikinci varisinda gelismeye baslamistir. Turkiye'deki
sekuritizasyon islemleri mevzuati temel olarak Birlesik
Devletlerdeki uygulamalara baglidir. 1992 ile 1997 aras
donemde VDMK ihraclarinin, menkul kiymet ihraclar
toplamina orani ylUzde 55 olmustur; toplam ikincil
piyasa trading hacminin orani ise yizde 0.4 olmustur.
Sermaye  Piyasalari  Kurulu  (SPK),  Turkiye'deki
sermaye piyasalarini  dizenleyen ve denetleyen
kurumdur ve sekuritizasyon islemlerinin tabi oldugu
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temel kanunlar, Sermaye Piyasalari Kurulu (SPK)
tarafindan cikartilmaktadir. Varliga Dayali Bonolar ve
Menkul Kiymetler Teblidi, sekuritizasyon islemlerini
duzenlemek Gzere Resmi Gazete’de yayimlanmistir.

Sekuritizasyon, likit olmayan bir varligin bir menkul
kiymete donusturtlmesi suretiyle kaynak sadlamak
icin kullanilan bir yontemdir. Bu sistem, dustk bir
temerrit riskine ve yiksek bir devir hizina sahip
alacaklara  baglidir.  Varliklarin likitlestirilmesi  ve
yeni kaynaklarin olusturulmasi, bu finansal pratigin
sonuglaridirlar.  Sekdritizasyon, ilgili  alacaklarin,
firmanin bilancosundan ¢ikartilip ¢ikartilamayacadina
bagl olarak iki grup halinde siniflandirilabilir;
bilancodan ¢ikarma yontemi ¢ok daha avantajlidir.
Varliklari firma  bilancosundan  cikartan  Ulkeler
arasinda Almanya ve Danimarka bulunmaktadir. Fakat
risk izolasyonu ve 6zel maksatli sirketler (SPV’ler) bu
mevzuatlara dahil degildir.

Sekdritizasyon; krediye kaynak saglayan, SPV, fon
organizatorl, hizmet verici ve yatirim bankacilarindan
olusan gesitli taraflarin istirakini kapsayan ¢ok asamali
bir strectir. Krediye kaynak saglayan taraf, alacaklarin
sahibi olarak, alacaklarin bir havuzunu olusturur ve
bu alacaklari, yazili bir temlik anlasmasina istinaden
bir SPV’ye devreder. Bu, firmanin bilancosundan
cikartilan alacaklara yonelik bir sistemdir. Krediye
kaynak saglayan taraf, bu sekilde, alacaklarin vade
tarihinin dolmasini beklemeden, bir transfer Ucreti
karsiliginda ihtiya¢ duyulan kaynaklari saglar.

Hukuki acidan, alacaklarin SPV’lere devri elzemdir.
Alacaklarin - devralinabilmesi, tahsilat ve &deme
gorevlerinin ve ilgili diger aktivitelerinicra edilebilmesi
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The objectives of this article are to define a
securitization and describe its major features; to
highlight some of the benefits of a securitization, as
well as the critical factors for completing a successful
securitization for consideration from originators; and
to identify who the actors are.

Since the mid-1970s, the financial world has been the
recipient of several innovations. One of them was
securitization, which began to take shape in the 1980s.
This financial practice began with the support of the
United States government in 1970, and private sector
organizations implemented it in 1977. Since then,
securitization has become a significant finance tool.
By the second quarter of 2008, it had generated $10.2
trillion in the United States and $2 3 trillion in Europe.
By 2005, Asset Based Securities (ABS) issuance was
measured at $1.9 trillion, and the amount of issued
equity is $18.2 trillion in the U.S. ABS issuances are 11
percent of equity issuances.

In Turkey, the securitization market began to
develop in the second half of the 1990s. Regulation
of securitization in Turkey is mainly based on the
applications in the United States. Between 1992 and
1997 the ratio of ABS issuances to total issuance
of securities was 55 percent; the ratio of the total
secondary market trading volume has been 04
percent. The Capital Markets Board (CMB) is the
requlatory and supervisory authority in charge of the
capital markets in Turkey, and the main laws governing
securitization are issued by the Capital Markets Board
(CMB). The Communiqué on the Principles of Asset
Covered Bonds and Asset Based Securitiesis published
in the Official Gazette to requlate securitization.

Securitization is a method of providing a source by
transformation of an illiquid asset into a security.
This system is based on the receivables that have
a low default risk and a high turnover. Liquidation
of the assets and creation of the new sources are
the results of this financial practice. Securitization
can be classified in two groups, depending whether
or not the receivables are taken out from the firm's
balance sheet of the firm; doing so is much more
advantageous. Examples of countries that take out
assets from the firm's balance sheet include Germany
and Denmark. However, risk insulation and special
purpose vehicles (SPVs) are not included in these
requlations.

Securitization is @ multistep process that involves
the participation of several parties, which consist
of the originator, SPV, fund organizer, servicer, and
investment bankers. As the owner of the receivables,
the originator creates a pool of the receivables and
transfers them to an SPV through awritten assignment
agreement. This is the system of receivables that
are taken out of the firm's balance sheet. Thus the
originator provides the needed supplies with a transfer
fee without waiting for the maturity of receivables.

From a legal standpoint, the transfer of receivables
to SPVs is essential. The SPV is needed for taking over
the receivables, carrying out the tasks of collection
and payment, and other related activities. Once the
assets are transferred to the SPV, there is usually no
recourse to the originator. If the originator goes into
bankruptcy, the assets of the SPV will not be distributed
to the creditors of the originator. To achieve this, the
governing documents of the SPV restrict its activities




icin SPV'ye ihtiyac duyulmaktadir. Varliklarin SPV'ye
devredilmesinin ardindan, krediye kaynak sadlayan
tarafa genellikle ricu edilmez. Krediye kaynak
saglayan tarafin iflas etmesi durumunda, SPV'nin
varliklari, krediye kaynak saglayan tarafin alacaklarina

dagitilmayacaktir.  Bunun  vyapilabilmesi igin,
SPV'nin kurulus dokumanlari, SPV'nin aktivitelerini
yalnizca menkul kiymetlerinin cikartiimasi

islemlerinin  tamamlanmasi igin gerekli olanlarla
sinirlandirmaktadir.

Anaoyuncularailave olarak, bor¢lular, hizmet verenler
ve acenteler de bir sekuritizasyon islemine dahil
olmaktadir. Bir hizmet verici demeleri tahsil eden ve
muUstereken yapisallastirilmis bir finansal islemin ana
noktasi olarak islev goren varliklari izler. Yururltkteki
mevzuatlar  ayrica  krediye  kaynak  sadlayan
taraflarin - basvurabildikleri  bazi kredi iyilestirme
mekanizmalarint  da  tanimlamaktadirlar.  Kredi
iyilestirmesi, yapisallastirilmis bir finansal islemin kredi
profillerini iyilestirmek icin kullanilan bir yontemdir.
Bu yontem, vyapisallastinlmis finans  kapsaminda
icra edilen sekuritizasyon isleminin kilit kismidir
ve bir sekuritizasyon isleminin derecelendirilmesi
asamasinda kredi derecelendirme  kuruluslarinin
kullandigi elzem bir alettir. Fon, dider Ggtncu taraflar
ile sigorta, teminat mektubu veya diger teminat
dizenlemelerine girebilmektedir.

Son olarak, sekiritizasyon, yukarida belirtilen
gelismeler  neticesinde  halihazirda  sirketlerin
kullandigi en onemli finansman yontemlerinden
biri haline gelmistir. Sekuritizasyon, ideal bir tarzda
uygulanmasi durumunda pek cok finansal fayda
sunmaktadir.
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to only those necessary to complete the issuance of
securities.

In addition to primary players, obligors, servicers, and
agentsarealsoinvolvedin a securitization transaction.
A servicer collects payments and monitors the
assets that collectively function as the main point of
the structured financial deal. Also, the regulations
define some credit enhancement mechanisms
that originators can apply. Credit enhancement is
the method used to improve the credit profiles of
a structured financial transaction. It is a key part of
the securitization transaction in structured finance,
and it is an essential tool for credit rating agencies
when rating a securitization. The fund can enter
into insurance, letter of guarantee or other security
arrangements with another third party.

Ultimately, as a result of the aforementioned
developments, securitization is currently one of the
most important methods of financing for companies.
Applied in the ideal manner, securitization provides a
multitude of financial benefits.

SECURITIZATION: ADDITIONAL SOURCE OF FINANCING
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Temmuz 2012 tarihinden itibaren ticaret hukukumuza
bir ¢ok yeni dizenleme getiren Yeni Turk Ticaret
Kanun'unda en cok dikkat ceken hukumlerden
bir tanesi de yonetim kurulunun yonetim yetkisini
devredilebilmesine imkan taniyan TTK nin 367
maddesi idi. Bu maddeye gore; yonetim kuruly,
sirket ana sozlesmesine konulacak bir hukdmle,
duzenleyecedi bir ic yonergeye gore, yonetimi,
kismen veya tamamen bir veya birkac yonetim
kurulu Gyesine veya Uglncy kisiye devretmeye yetkili
kilinabilecektir. Bu i¢c yonerge, sirketin yonetimini
duzenleyecek, bunun igin gerekli olan gorevleri
tanimlayacak, vyerlerini gosterecek, ozellikle kimin
kime baglh ve bilgi sunmakla yukimlt olacadini
belirleyecektir.

Uygulamada yonetim vetkisi ve temsil yetkisi birbiri
ile cok karistinlmaktadir. Yonetim ile ilgili yetkiler
verildiginde otomatik olarak temsil yetkisinin
de verildigi ya da tam tersi olarak temsil yetkisi
verildiginde bunun ayni zamanda yonetim yetkisini
de kapsadigi dusuntlmektedirBu nedenle ikisi
arasindaki farki ortaya koymakta fayda bulunmaktadir.

Yonetim yetkisi, isletme ve Gretim organizasyonunun,
finansman  planlamasinin,  defterlerin  tutulma
usulinin, personel yonetiminin belirlenmesi  gibi
sirketin yonetimi ve islerin idare edilmesi ile ilgili karar
alma vetkisidir. Temsil yetkisi ise; GgUncy kisiler ile
temsil edilen adina hukuki islem yapabilme yetkisidir.
Sirketinyonetimiileilgilialinan kararlar dogrultusunda,
Gcuncu kisiler ile sirket adina badlayici hukuki islemler
yapilabilmesi ancak temsil yetkisine sahip olunmas
halinde mumkundur.

Bir restoran zincirinin yonetim kurulunun, Akdeniz
Bolgesi'nde, markasini duyurmaya, bu kapsamda
franchise sozlesmeleri akdetmeye karar vermesi
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yonetim yetkisinin, Yonetim kurulu Gyelerinden X' in,
alinmis bu karar dogrultusunda Y firmasi ile franchise
sozlesmesi akdetmesi ise temsil yetkisinin gorinim
seklidir.

Yonetim vyetkisinin devri baska bir deyisle yonetimin
devri  demek, yonetimin yirGtdlmesinin,  yani
Yonetim Kurulu” nun aldidi kararlarin uygulanmasinin
profesyonellere  birakilmasi  degil,  dogrudan
yonetim islevinin, yani karar alma yetkisinin bir veya
birkag yonetim kurulu Uyesine veya Uglncl kisi
profesyonellere birakilmasi demektir.

TTK' nin 553. maddesinin ikinci ve Gcincd fikralarina
gore; kanundan veya esas sozlesmeden dodan bir
gorevi veya yetkiyi, kanuna dayanarak, baskasina
devreden organlar veya kisiler, bu gorev ve vyetkileri
devralan kisilerin seciminde makul derecede 6zen
gostermediklerinin ispat edilmesi harig, bu kisilerin fil
ve kararlarindan sorumlu olmayacaklardir. Higkimse
kontrolt disinda kalan, kanuna veya esas sozlesmeye
aykiriliklar - veya vyolsuzluklar sebebiyle sorumlu
tutulamayacak, bu sorumlu olmama durumu goézetim
ve oOzen yukimU gerekce qosterilerek gecersiz
kilinamayacaktir,

Yeni Tark Ticaret Kanun'unun yurlrlide girmesi
ile birlikte bir cok sirkette, yonetim kurulu Gyeleri,
fiilen karar verici olmadiklari, uygulamada genellikle
profesyonellere  birakmis  olduklari  bazi yonetim
yetkilerini, hukuki zemine oturtmak ve bu kisilerin
yapmis  olduklari islemlerden, almis  olduklari
kararlardan  dolayr sorumlu  olmamak icin ¢
yonerge duzenleyerek yurtrlide  koymuslardir.
Bu duzenleme sayesinde yonetim kurulu Gyeleri,
ornedin sirketin satis ve pazarlama veya is gavenligi
politikasini belirleme vyetkisini, bu konuda uzman bir
profesyonele devredebileceklerdir. Satis ve pazarlama
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DOES THE NEW PROVISION CONCERNING
REPRESENTATION POWER IN THE
OMNIBUS BILL IMPOSE RESPONSIBILITY

ON DIRECTORS?

Oneofthemostsignificant provisionsinthe New Turkish
Commercial Code introducing various requlations to
the commercial law since July 2012 is article 367 which
makes it possible for boards of directors to transfer
their management powers. The article provides that
board of directors may delegate management to one
or more than one director or a third person partially
or fully pursuant to an internal directive to be issued
by means of a provision to be included in the articles
of association of the company. The internal directive
shall regulate company management, determine the
organizational chart and detail the hierarchical relations
within the organization.

In practice, management power and representation
power are often confused. It is assumed that granting
management powers would automatically include
granting representation powers and vice versa.
Therefore, it might be beneficial to determine the
difference between the two concepts.

Management power is the power to make decisions
as to operation and production organization, finance
planning, procedure of keeping books, determination
of staff management and similar matters related to
the management of company and business activities.
Representation power, on the other hand, is the
power to perform legal procedures with third persons
in the name of the represented party. Binding legal
procedures may be performed with third persons in
the name of the company only through representation
power pursuant to the decisions made for the
management of the company.

Decision made by board of directors of a chain of
restaurants to promote its trademark in Mediterranean
Regionandtoexecutefranchiseagreementstothatend
signifies management power whereas empowering

Director X to execute a franchise agreement with Y
company signifies representation power.

Assignment of management power, or to be more
explicit, assignment of management refers to assigning
the direct management function, that is, the decision
making power itself to one or more than one director
or third person professionals rather than assigning
professionals to execute the decisions made by the
Board of Directors.

Article 5532 and 3 of TCC indicates that bodies or
persons assigning a duty or power provided in the law
orarticles of association to another person lawfully shall
not be responsible for the acts and decisions of such
persons unlessit is proven that they have not taken due
care to select the persons to whom such duties and
powers are assigned. No one shall be held responsible
for infringements of the code or articles of association
or malpractices that are outside their own control on
such grounds as the obligation of surveillance and care.

Following the enforcement of the New Turkish
Commercial Code, boards of directors of several
companies issue internal directives so as to form a legal
basis for assigning a number of management powers
to professionals entitling them to act as decision
making authorities without being held responsible
for the decisions and practices conducted by such
professionals. The reqgulation enables directors to
assign certain powers requiring specialization on the
relevant subject such as marketing and sales or drafting
occupational safety policy to professional managers. In
case any loss is incurred due a management decision
concerning marketing and sales or occupational safety,
directors shall not be responsible for the loss so long as
they have taken due care in selection of the persons to
whom they assign their duties. For instance, decision




ya da is guvenligi konusunda alinan yonetimsel bir
karar nedeniyle zarar ortaya ¢iktidinda, yonetim
kurulu Gyeleri, yetki devrettikleri kisinin se¢iminde
gerekli 6zeni gosterdiler ise olusan zarardan sorumlu
olmayacaklardir. Konuyu orneklendirmek gerekirse;
bir sirketin Akdeniz Bolgesi'ndeki satis ve pazarlama
faaliyetlerini durdurmaya karar vermesi, yonetim
yetkisinin kullanilmasi sonucunda verilen bir karardir.
Sirket, satis ve pazarlama politikalarinin belirleme
yetkisini bir profesyonele devretmis ise ve Akdeniz
Bolgesi'nden ¢ekilme kararini profesyonel almis,
bu karar nedeniyle sirketin satislarinda, dolayisiyla
da cirosunda énemli bir dusds olmus, sirket zarar
etmis ise olusan bu zarar nedeniyle yonetim kurulu
Gyesinin/Uyelerinin - sorumlulugu,  profesyoneli
secerken makul derecede dzen gostermisseler s6z
konusu olmayacaktir.

Yeni Turk Ticaret Kanunu her ne kadar temsil yetkisi
ile yonetim yetkisini birbirinden ayirmis ise de
uygulamada ¢odunlukla bu iki yetkinin ayni kiside
toplandigini soylemek hi¢c de vyanlis olmayacaktir.
Cogu sirkette vyonetim yetkisi bir profesyonele
devredilirken bununla paralel olarak temsil yetkisi
de ayni kisiye devredilmektedir. Ornedin satis ve
pazarlama politikalarini belirleme yetkisi (yonetim
yetkisi) bir profesyonele devredilmis ise cogunlukla
belirlenen bu politikalar dodrultusunda  GgUncd
kisiler ile satis sozlesmelerini yapma yetkisi (temsil
yetkis) de ayni kisiye devredilmek istenmekte ve
devredilmektedir. Her ne kadar Torba Yasa ile Turk
Ticaret Kanunu’nun 371. maddesine eklenen yeni
hikme kadar, temsil vetkisini miktar ve konu ile
sinirlamak  hukuken mumkin olmasa da, Temmuz
2013 tarihine kadar, uygulamada bir ¢ok Ticaret Sicil
Memurlugu tarafindan bu kurala dikkat edilmemis
ve miktar ve konu sinirlamasi iceren temsil yetkisinin
devrine iliskin kararlar tescil ve ilan edilmis, bu kararlara
istinaden imza sirkulerleri de dizenlenmistir.

Temmuz 2013 tarihinde ise; Eskisehir Ticaret Odasl’
nin kanun hikmine aykiri olan bu tescillerin yapilip/
yapilmamasi hakkinda Gumruk ve Ticaret Bakanhdi i¢
Ticaret Genel Mudurligi'ne miracaat ederek gorls
talep etmesi, bu basvuru Uzerine ¢ Ticaret Genel
MUdurliga  tarafindan imza  vyetkilerinin - kanunda
belirtilen sinirlar disinda bolinemeyecedi ve buna
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iliskin olarak imza sirkulerinin tescil edilemeyecedine
iliskin genelgesinin tim ticaret sicil mudurltklerine
iletilmesi Uzerine, miktar ve konu sinirlamasi iceren
kararlarin tescili Istanbul Ticaret Sicil Mudurligu harig
olmak Uzere tum Turkiye'de durmustur. Uygulamada
bircoksirketicin bu kural sikintilaryaratmis, cogu sirket
vekaletnameler ile ilerlemeyi tercih etmistir. Kanun
koyucu yasanan bu sikintilari goz 6nine alarak bu
konuya bir ¢oziim getirmek istemis ancak TTK" nin 371.
maddesine ekledigi yeni fikra ile yeni sikintilara kapry
aralamistir. Tark Ticaret Kanunu’nun 371. maddesine
eklenen yeni hikiim aynen asadidaki gibidir;

“Yonetimkurulu, yukarida belirtilen temsilciler disinda,
temsile yetkili olmayan yonetim kurulu Gyelerini veya
sirkete hizmet akdiile badli olanlari sinirli yetkiye sahip
ticari vekil veya diger tacir yardimcilari olarak atayabilir.
Bu sekilde atanacak olanlarin gorev ve vetkileri,
367. nci maddeye gore hazirlanacak i¢c yonergede
acikea belirlenir. Bu durumda i¢ yonergenin tescil
ve ilani zorunludur._i¢ yonerge ile ticari vekil ve
diger tacir yardimcilari atanamaz. Bu fikra uyarinca
yetkilendirilen ticari vekil veya dider tacir yardimcilari
daticaret siciline tescil ve ilan edilir. Bu kisilerin, sirkete
ve (clncu kisilere verecekleri her tir zarardan dolay:
yonetim kurulu muteselsilen sorumludur”

Madde metninden de acikga gorilebilecedi gibi,
kanun koyucu, temsil yetkisinin miktar ve konu ile
sinirflanamayacagdl kuralini esneterek sinirli yetkiye
sahip ticari vekil veya diger tacir yardimcisi atanmasini
mumkun hale getirmistir. Bu dizenleme sayesinde
Temmuz 2013 tarihinden itibaren tescilinde guclukler
yasanan temsil ve ilzam ile ilgili kararlarin tescil
edilmesi mumkin hale gelecektir. Kanun koyucu
bununicini¢ yonerge dizenlenmesini sart kosmustur.
Bu i¢ yonerge, yonetim yetkisinin devredilmesi icin
hazirlanmasi gereken ic yonergenin aynisidir. Yonetim
kurulu Gyeleri hem yonetim hem de temsil yetkilerini
de devretmek istiyorlarsa, bunu ayni yonerge
icerisinde yapabilecekler ve bu yonergeyi tescil ve ilan
edeceklerdir. Bu yonerge ile temsil yetkisini miktar
ve konu ile sinirlamak yani bir kisiye sadece satis
sozlesmelerini imzalamak konusunda ya da bedel
100.000,00 Tl ye kadar olan s6zlesmeleri imzalamak
konusunda yetki vermek mumkun hale gelecektir.

TORBA YASA ILE GELEN DEGISIKLIK ILE YONETIM KURULU UYELERI

TEKRAR SORUMLULUK ALTINA MI GIRIYORLAR?

ENG

of a company to suspend the marketing and sales
activities in Mediterranean Region is the outcome
of using management power. If the company has
delegated its power to determine marketing and sales
policies to a professional who decides to withdraw
from Mediterranean Region leading to a considerable
decrease in company sales and turnover inflicting
damage on the company, director/directors shall
not be held responsible for the damage on condition
that they have taken reasonable care in selecting the
relevant professional.

Although the New Turkish Commercial Code makes
a distinction between representation power and
management power, it would not be inappropriate to
claim that those two powers are often held by the same
person in practice. Most of the companies delegate
the representation power to the same professional
who is assigned for exercising management power.
Forinstance, if the power to determine marketing and
sales policies (management power) is delegated to
a professional, it is quite common that the power to
execute sales agreements with third personsin line with
those policies (representation power) is also delegated
to the same person. Notwithstanding the fact that
it was not legally possible to limit the representation
power in terms of extent and subject matter until the
addition of the new provision to article 371 of Turkish
Commercial Code by means of the omnibus bill, most
o the Trade Registry Offices did not take this principle
into consideration until July 2013 and resolutions as
to assignment of representation powers including
limitations to extent and subject matterwere registered
and announced and certificates of incumbency were
issued according to those resolutions.

In July 2013, Eskisehir Chamber of Commerce applied
to Ministry of Customns and Trade Directorate General
of Internal Trade to request opinion as to whether or
not it was appropriate to register those resolutions
which were in deed in violation of the law according to
which the General Directorate of Internal Trade issued
a memorandum to all trade registry offices indicating
that signature powers could not be subdivided outside
the limits provided in the law meaning that certificates
of incumbency in violation of this principle should not

be registered upon which all the trade registry offices
in Turkey ceased registering resolutions containing
limitations for extent and subject matter excluding
Istanbul Trade Registry Office. This rule led to a number
of problems for most of the companies in practice
as a result of which they issued powers of attorney
to perform necessary procedures. Although the
legislative authority planned to resolve a problematic
issue, the provision added to article 371 of TCC gave rise
to new problems. The provision that is added to article
371 of Turkish Commercial Code is as follows:

“Apart from the abovementioned representatives,
board of directors may assign directors not
empowered to represent the company or those
serving the company based on a service contract as
the commercial representatives or other assistant
merchants with limited power. The duties and powers
granted to those assigned in that manner shall be
clearly stated in the internal directive to be prepared
in line with article 367 In that regard, it is obligatory
to ensure registration and announcement of the
internal directive. Internal directive may not be used
for assigning commercial representatives or other
assistant  merchants. Commercial representatives
or other assistant merchants assigned under this
paragraph shall be registered and announced by trade
registry offices. Board of directors shall be severally
responsible for all kinds of damages to be inflicted on
the company and third parties by those persons.”

As it might be inferred from the provision, legislative
authority made it possible to assign commercial
representatives or other assistant merchants with
limited powers by bending the rule of not limiting
representation powers with extent and subject matter.
Pursuant to this requlation, it shall be possible to register
the resolutions concerning representation and binding
powers as of July 2013 without being exposed to the
challenges that were experienced prior to that date.
Legislative authority requires companies to execute
an internal directive to that end. The internal directive
specified herein is the same as the one that is prepared
for assigning management power. Directors planning
to delegate both management and representation
powers may accomplish such delegation by means

DOES THE NEW PROVISION CONCERNING REPRESENTATION POWER

IN THE OMNIBUS BILL IMPOSE RESPONSIBILITY ON DIRECTORS?



Ancak madde metnindeki son cumle ciddi sikintilar
yaratacaktir. Kanun koyucu miktar ve konu ile sinirli
temsil vyetkisi verilen kisilerin sirkete ve UgUncl
kisilere verecekleri her tUrl zarardan dolay
yonetim kurulunun muteselsilen sorumlu oldugunu
dizenlemistir.

Bu dizenlemenin TTK'nin 553. maddesinin ikinci
ve Uguncl fikralari ile celistigi soylenebilecektir. Bu
maddeye gore; hickimse kontroli disinda kalan,
kanuna veya esas sozlesmeye aykirliklar veya
yolsuzluklar  sebebiyle  sorumlu  tutulamayacak,
kanundan veya esas sozlesmeden dogan bir
gorevi, vetkiyi, kanuna dayanarak, baskasina
devreden organlar veya kisiler, bu gorev ve yetkileri
devralan kisilerin seciminde makul derecede 6zen
gostermediklerinin ispat edilmesi hali hari¢ olmak
Gzere bu kisilerin fill ve kararlarindan sorumlu
tutulamayacak iken bu duzenleme ile yonetim
kurulu Gyeleri tekrar sorumlu tutulmaya calisiimak
istenmektedir.

Torbayasa ile gelen vyeni hikmun sadece temisil
yetkisine yonelik oldugu, yonetim yetkisinin devrine
yonelik bir madde olmadigi, dolayisiyla yonetim
yetkisi devredildiginde artik yonetim yetkisinin kotiye
kullanilmasi nedeniyle ortaya cikacak zararlardan
yonetim  kurulu  Gyelerinin - sorumlu  olmayacag
ileri strdlebilecektir. Ancak makalenin basinda da
belirttigimiz gibi ticari hayatin igerisinde temsil yetkisi
ile yonetim yetkisini birbirinden ayirmak o kadar da
kolay degildir. Satis ve pazarlama ile ilgili stratejileri
belirleme vyetkisi devredilen bir profesyonele, bu
konularda sirketi temsilen Gctncl kisiler ile sézlesme
yapma yetkisinin devredilmemesi siklikla karsilasilacak
bir durum degildir. Her iki yetkiyi de bunyesinde
barindiran  profesyonelin,  sirketin  menfaatine
olacagini dustnerek 6rnedin Akdeniz Bolgesi'ndeki
satis faaliyetlerini durdurmaya karar vermesi ve bu
yonetimsel kararina istinaden temsil yetkisini de
kullanarak Akdeniz Bolgesi’ndeki bayiler ile imzalamis
oldugusozlesmelerifeshetmesihalinde, sdzlesmelerin
feshi nedeniyle olusacak zararlardan kimin sorumlu
olacadi hususu tartisma yaratacaktir. Hi¢ siphe yok
ki; sozlesmeleri haksiz nedenle feshetmis ise islemi
uygulayan profesyonelin sorumlulugu séz konusu
olacaktir. Ancak acaba yonetim kurulu Gyesi de
profesyonelin gerceklestirdigi bu islem nedeniyle
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sorumluluk altinda olacak midir? TTK'nin 553
maddesinin ikinci ve Gc¢lincu fikralarina baktigimiz
da Yonetim Kurulu profesyonelin seciminde makul
derecede 6zen gostermis ise sorumlu olmayacaktir.
Peki ya TTK 371. maddesinin yedinci fikrasini da
uygulamak istedigimizde ayni sonuca varabilecek
miyiz? Bukonuileilgiliensadlikliyargilaramaddeileilgili
uyusmazliklar ¢ikip, konu mahkemelere tasindiginda
verilecek yargl kararlari ve Ust derece mahkemesiolan
Yargitay'in verecedi kararlara gore varilacaktir. Ancak
kanaatimce, olusan zararlarin  profesyonellerden
karsilanamayacadini dustnebilecek mahkemelerin,
zarara ugrayanin daha fazla magdur olmamasi igin,
TTK' nin 371. maddesinin yedinci fikrasinin da buna
izin verdigini gerekce gostererek, yonetim kurulu
Gyelerini sorumlu tutabileceklerini séylemek vyanlis
olmayacaktir.
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of a single directive which shall be duly registered and
announced. The directive shall make it possible to limit
representation powers in terms of extent and subject
matter which means that a person may be empowered
to execute solely sales agreements or agreements with a
maximum value of TRY 100,000.00.

Nevertheless, the final sentence may create serious
problems in that the legislative authority provides that
board of directors shall be severally responsible for all
kinds of damages to be inflicted on the company and
third parties by the personswho acquire representation
power limited in terms of extent and subject matter.

It might be argued that this provision contradicts
with article 553.2 and 3 of TCC which provides that
no one may be held responsible for malpractices or
infringements of the law or articles of association
outside their own control and bodies or persons
assigning a duty or power provided in the law or
articles of association to another person lawfully shall
not be responsible for the acts and decisions of such
persons unless it is proven that they have not taken
due care to select the persons to whom such duties
and powers are assigned. This regulation, on the other
hand, imposes responsibility on directors for such acts.

It may well be claimed that the new provision
introduced with the omnibus bill covers solely
representation power and that it does not apply to
delegation of management powers implying that
board of directors shall not be held responsible for
losses and damages arising from abuse of management
powers in case delegation of the same. Still, it is not
so easy to make a distinction between representation
power and management power in commercial life as it
isindicated above. A professional who is empowered to
determine marketing and sales strategies is most often
empowered to execute relevant agreements with third
parties in the name of the company. If a professional
endowed with both powers decides to cease the sales
activities in Mediterranean Region considering it would
be for the benefit of the company and terminates the
agreements executed with dealers in Mediterranean
Region accordingly, it would be disputable who would
be responsible for the loss arising from termination.
It is beyond question that the professional shall
be responsible for the loss to the extent that the

agreements are terminated without good cause. Yet,
would the director be responsible for a procedure
performed by the professional? Article 553.2 and 3 of
TCC provides that board of directors shall not be held
responsible for such losses to the extent that it takes
reasonable care in selecting the professional. Is it
possible to arrive at the same conclusion considering
article 3717 of TCC? This issue might be resolved only
through court orders and decision of Supreme Court
of Appeals as the highest judicial body if it becomes
the subject of judicial proceedings. Nevertheless, it is
my personal conviction that courts may hold directors
responsible for such losses based on article 3717 of
Turkish Commercial Code so as to protect the injured
party against further losses and damages given the
fact that it would not be possible to have professionals
indemnify injured parties for the losses that are
incurred.
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Amerika Birlesik Devletleri, kendi nufusunun kilttrel
ve etnik gesitliligini artirmak Gzere her yil ortalama
50.000 adet ABD Daimi Mukim Karti vermektedir. Bu
vizeler gayri resmi ve daha yayginismiyle “yesil kartlar”
olarak bilinmektedirler ve Ulkedeki daimi mukim
seklindeki statulerini teyit etmek Uzere gogmenlere
verilmektedir.

Coemenler, vyesil kartlarini, vyesil kart piyangosu
seklindeki populer ismiile bilinen Diversity Immigrant
Visa Program isimli bir piyango programi araciligiyla
almaktadirlar. Cesitlilik (CS) gog¢menleri veya daimi
mukimler olarak da isimlendirilen yesil kart sahipleri,
Ulkede vyasama ve calisma hakkina ve ayrica ABD
vatandaslarinin  sahip oldugu pekgok imtiyazdan
yararlanma hakkina sahiptirler. CS gocmenleri zaman
icinde ABD vatandashdi icin basvuruda bulunma
hakkina sahip olmaktadirlar.

Dahili Celirler Idaresi (IRS) tarafindan yayimlanan
ABD Yabancilar Vergi Kilavuzu'nda asagidaki ifade yer
almaktadir: “Yesil kart testini veya esasli mevcudiyet
testini gecmeniz durumunda Birlesik Devletlerde
mukim  bir vyabancisiniz demektir” Bu, ABD’de
uygulanan vergi kilavuzlarinin hem vatandaslar hem
de vesil kart sahipleri icin gegerli oldudu anlamina
gelmektedir. Burada en dikkat ¢ekici husus, daimi
mukimlerin ABD’'de ve baska yerlerde elde ettikleri
kazanglari beyan etmeleri gerektididir zira elde
edilen gelirlerin tamami vyere bakilmaksizin  ABD
gelir vergisine tabidir. Fakat bu, beyan edilen
gelirlerin tamaminin  vergilendirilecedi  anlamina
gelmemektedir zira federal hUkimet uluslararasi vergi
anlasmalarini dikkate almaktadir. Neredeyse ABD’de
vergi 6deyen her mukim gibiyesil kart sahipleride, her
yil15 Nisan tarihine kadar, IRS Form 1040 beyannamesi
vasitasiyla kendi gelirlerini IRS'ye beyan etmelidirler.
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YURTDISINDA YASAYAN MUKIM
OLMAYAN GREEN CARD SAHIPLERI
ICIN VERGILENDIRMEYE YESIL ISIK

EGEMEN EGEMENOGLU LL.M.
egemen@egemenoglu.com

Bu beyanda bulunulmamasi, CS gocmenlerini yasal
sorunlar ile bas basa birakabilecek ve u¢ durumlarda
yesil kartin kaybedilmesi ile neticelenebilecektir.

Mukim olmayan ABD vergi mukelleflerine yonelik
yeni basvuru uygunluk prosedurleri 1 Eylul 2012 gund
yururluge girmis olup, denizasiri tlkelerde elde edilen
gelirlerin federal hikimete beyan edilmesi strecini
kolaylastirmayi amaclamaktadir.  Yeni proseduri
kullanan vergi mukelleflerinin son Gg vyillik stre icin
odenmemis vergi beyannamelerini, ilgili bilgileri
iceren munasip beyannameler ile birlikte sunmalari
ve son alti yil icin 6denmemis yabanci banka ve mali
ekstrelerini (FBAR’lar) sunmalari gerekmektedir? IRS
bir inceleme yapacaktir ve kefaset seviyesi, sunumun
icerdidgi uygunluk riskinin derecesine bagli olacaktir. Bu
uygunluk seviyesi sunuma bagli olarak IRS tarafindan
tespit edilecektir. Uygunluk seviyesi ne kadar distkse,
6deme yapmamis vergi muikellefleri agisindan streg o
kadar kolay olacaktir ve ayrica bunun tersi de dogru
olacaktir. Varsa verqi, faiz ve cezalar, sunuma yonelik
incelemeye istinaden ABD federal vergi kanunlarina
gore tarh edilecektir.

Yeni  prosedirl  kullanmak  isteyen  vergi
mukelleflerinin asadida belirtilen belgeleri sunmalari
gerekecektir: (1) Son Ug yillik stre icin ilgili bilgileri
iceren munasip beyannameler ile birlikte 6denmemis
vergi beyannameleri; (2) son alti yil icin 6denmemis
FBAR'lar; ve (3) miustakbel talimatlarin gerekli kildigi
uygunluk riski faktorlerine iliskin ilave bilgiler Bir vergi
mukellefinin, kendisine ait bilgilerisunmamak agisindan
makul bir gerekgeye sahip olmasi durumunda, buna
iliskin gerekli bilgileri IRS’ye sunmalidir.

Uluslararasi Gelir Servisi Nesriyati 519, Yabancilar Igin ABD Vergi Kilavuzu, sayfa 3
2 www.irs.gov

3www.irs.gov
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GREEN LIGHT ON TAXATION FOR
NON-RESIDENT GREEN CARD HOLDERS

LIVING ABROAD

To boost the cultural and ethnic diversity of its
population, the United States of America issues
a vyearly average of 50,000 US. Permanent
Resident Cards. These visas are informally and
more commonly known as “green cards,” and they
are given to immigrants as affirmation of their
permanent resident status in the country.

Immigrants get green cards through alottery program
called the Diversity Immigrant Visa Program, which
is popularly known as the green card lottery. Green
card holders—they are also known as diversity (DV)
immigrants or permanent residents—have the legal
right to live, work, and enjoy many of the privileges
available to U.S. citizens. With time, DV immigrants
would be eligible to apply for U .S. citizenship.

The U.S. Tax Guide for Aliens, which is published by the
Internal Revenue Service (IRS), states that “[y]ou are a
resident alien of the United States for tax purposes if
you meet either the green card test or the substantial
presence test.”' This means that tax guidelines in the
U.S. applies to both citizens and green card holders.
Most notably, permanent residents must report
their income earned in the U.S. and elsewhere, since
all earned income is subject to US. income tax,
regardless of location. This does not mean, however,
that all reported income will be taxed, since the
federal government takes international tax treaties
into account. Like almost every tax-paying resident in
the U.S,, green card holders must file their incomes
with IRS Form 1040 each vyear by April 15th to the
IRS. Failure to do this may put DV immigrants in legal
trouble, and, in extreme cases, lead to a loss of the
green card.

New filing compliance procedures for non-resident
U.S. taxpayers went into effect on September 1, 2012
to ease the process of reporting income earned
overseas to the federal government. Taxpayers using
the new procedure are required to file delinquent tax
returns, with appropriate related information returns,
for the past three years; and to file delinquent foreign
bank and financial accounts (FBARs) for the past six
years.? IRS would conduct a review, and the intensity
level would be based on the level of compliance
risk presented by the submission. This level of
compliance level would be determined by IRS based
on the submission. The lower the level of compliance
risk is, the easier the process would be for delinquent
taxpayers, and vice versa. Tax, interest, and penalties,
if appropriate, would be imposed in accordance
with U.S. federal tax laws based on a review of the
submission.

Taxpayers wishing to use the new procedure will
be required to submit: 1) delinquent tax returns,
with appropriate related information returns, for
the past three years; 2.) delinquent FBARs for the
past six years; and 3. any additional information
regarding compliance risk factors required by future
instructions.® If a taxpayer has reasonable cause
for not filing his or her information, he or she must
submit the necessary documents to the IRS.

1International Revenue Service Publication 519, US Tax Guide for Aliens, page 3
2 www.irs.gov

3 www.irs.gov




Yukarida belirtildigi  tzere, vesil kart sahipleri,
Ulkenin vergi sistemine gére ABD vatandaslari olarak
gorilmektedirler. Fakat vesil kart statist kendi
sakincalarini icermektedir. Daimi mukimler, baska
Ulkelerden gelseler bile kendi gelir kaynaklarini
beyan etmekten sorumludurlar. Ozellikle cok uluslu
isletmelerin kendi hesaplarini, gelirlerini ve giderlerini
beyan etmek agisindan organize edebilmeleri oldukga
gu¢ olabilmektedir. Bu nedenle ABD vergi sisteminin
daimimukimlere karsi oldukg¢a katioldugu soylenebilir.
Bu nedenle, son tahlilde, potansiyel go¢cmenlerin,
tasinma karari vermeden &nce, ABD vergi sisteminin
yesil kart sahipleri agisindan icerdigi avantajlara ve
dezavantajlara yonelik kapsamli bir dederlendirme
yapmalari siddetle tavsiye edilmektedir ve Stream
basvuru strecinin avantajlari dikkate alinmalidir.

YURTDISINDA YASAYAN MUKIM OLMAYAN GREEN CARD SAHIPLERI ICIN VERGILENDIRMEYE YESIL ISIK
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As mentioned before, green card holders are
considered U S. citizens in the country’s tax system.
However, green card status does have its drawbacks.
Permanent residents are responsible for filing all their
sources of income - even if they come from other
countries. With multinational businesses in particular,
it can be very difficult to organize their accounts,
incomes, and expenditures for filing. Thus it can be
argued that the U.S. tax system is rather stringent
towards permanent residents. So, ultimately it is
strongly recommended that prospective immigrants
conduct a thorough evaluation of the advantages and
disadvantages of the U.S. tax system regarding green
card holders before making a decision to move and
the advantages of Stream filing process should be
taken into consideration.

GREEN LIGHT ON TAXATION FOR NON-RESIDENT GREEN CARD HOLDERS LIVING ABROAD
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Anne babalarindan farkli olarak, sehirde yasayan
ve internet ¢adinda yetisen Turk genc¢ nifusunun
teknolojik  okuryazarlik ve sehirlesme seviyesi
giderek artis gostermistir.  Turkiye'nin gelisen refah
seviyesinin bu trendi alevlendirmesi, daha ¢cok insanin
akilli telefon ile bilgisayar gibi ltks tiketim mallarini
kullanabilmelerine olanak saglamaktadir. Butin bu
gelismeler dikkate alindiginda, Turkiye'de elektronik
ticaret pazarinin geleceginin parlak oldugu ortadadir.
Elektronik  ticaretin  higbir  engel  olmaksizin
gelisimini  sadlayabilmek igin elektronik ticaretin
hukuki cercevesini son derece acik, basit, 6Gnceden
belirlenebilecek ve uluslararasi duzenlemeler ile
uyumlu olacak sekilde cizmek gerekmekte olup; aksi
halde pazardaki rekabet dizeyinin olumsuz sekilde
etkilenmesi veyahut yasal dizenlemelerin sektordeki
yeniliklere kostek olmasi durumu  s6z  konusu
olabilecektir.

Bilgi Toplumu Hizmetlerinin Bazi Hukuki Yonleri ve
Ozellikle I¢c Pazarda Elektronik Ticaret Konusunda
2000/31/AT sayili Avrupa Parlamentosu ve Konsey
Direktifi ("AB Elektronik Ticaret Direktifi") 8 Haziran
2000 tarihinde vyirarlige girmistir.  AB Elektronik
Ticaret Direktifi gelismekte olan Ulkeler ile Avrupa
Birligi'nin ticari ortaklari arasinda ve ozellikle de AB'ne
basvuru asamasindaki Ulkeler arasinda elektronik
ticaret  alanindaki  isbirliginin  glclendirilmesi
gerektigini vurgulamaktadir. AB Direktifine paralel
olarak hazirlanan elektronik ticaret hakkinda kanun
("6563 sayili Kanun” veya “Kanun”) 23 Ekim 2014'te Turk
parlamentosu tarafindan kabul edilmis ve 5 Kasim 2014
tarihli Resmi Cazete’de vyayimlanmistir. 6563 sayill
Kanun, 1 Mayis 2015 tarihinde yururlige girecektir.
Kanunun uygulanmasi  ve elektronik ticaretin
gelisimiyle ilgili her turlG tedbiri almak ve denetimi
yapmak konusunda GUmrUk ve Ticaret Bakanlig
yetkilendirilmistir.

AV. OYA KULAH - ASSOCIATE
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YENI ELEKTRONIK
TICARET KANUNU

6563 sayili Kanun, isletmeler ve tiketiciler icin yasal
belirlilik saglamak bakimindan elektronik ticaret
alaninda bir c¢erceve olusturmaktadir. Kanun ile
hizmet sadlayicilar, ticari iletisim, elektronik vyolla
akdedilen sozlesmeler ve araci hizmet sadlayicilarin
sorumluluklarinin sinirlandiniimasi amaciyla seffafligin
ve bilginin temini gibi konularda AB Elektronik Ticaret
Direktifi ile uyumlu kurallar getirilmistir.

Kanun, elektronik iletisim sektorinde kisisel verilerin
islenmesiyle ilgili olarak temel hak ve 6zgurliklerin
AB Elektronik Ticaret Direktifi ile esdeder seviyede
korunmasini  saglamak maksadiyla bu Direktifin
hukdamleriyle uyumlandiriimis kurallar icermektedir.

Uzun suredir  yurGrlige  girmesini bekledigimiz
Kanundatemelolarak (ic ana konu diizenlenmektedir:
(1) elektronik araglarla sozlesmelerin yapilmasi ve
Kanunda “hizmet sadlayici” olarak adlandirilan,
e-ticaret islemleri yapan gergek kisilerin ve tuzel
kisilerin tabi olduklari yikumluliklerin belirlenmesi
ile elektronik vasitalarla gonderilen siparisler; (2)
izinsiz gonderilen ticari elektronik iletiler; ve (3) kisisel
verilerin korunmasi.

Kanun'un 3. Maddesinde dizenlenen bilgi verme
yUkumlalugu kapsaminda, hizmet saglayicilar Hizmet
sadlayici, elektronik iletisim araglariyla bir sézlesmenin
yapllmasindan once; alicllarin kolayca ulasabilecegi
sekilde ve gincel olarak tanitici bilgilerini, sézlesmenin
kurulabilmesi icin  izlenecek  teknik  adimlara
iliskin - bilgileri, sozlesme metninin  sézlesmenin
kurulmasindan sonra, hizmet sadlayici tarafindan
saklanip saklanmayacadi ile bu sézlesmeye alicinin
daha sonra erisiminin mUmkun olup olmayacagi ve
bu erisimin ne kadar sureyle saglanacagina iliskin
bilgileri, veri girisindeki hatalarin acik ve anlasilir bir
sekilde belirlenmesine ve duzeltiimesine iliskin teknik
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FINAL COUNTDOWN OF

E-COMMERCE LAW STARTED

The Turkish youth population is increasingly
technologically literate and urbanized, having grown
in the internet age and in cities, unlike their parents.
This trend is exacerbated by Turkey’s growing wealth,
allowingmore peopletobyluxurygoods,suchassmart
phones and PCs. When we take into consideration
such developments, it is obvious that the future looks
bright for Turkish e-commerce market. In order to
allow the unhampered development of electronic
commerce, the legal framework must be clear and
simple, predictable and consistent with the rules
applicable at international level so that it does not
adversely affect the competitiveness of market or
impede innovation in that sector.

Directive 2000/31/EC of the European Parliament
and of the Council on Certain Legal Aspects of
Information Society Services, in Particular Electronic
Commerce, in the Internal Market (“EU Directive on
Electronic Commerce”) was adopted on 8 June 2000
and transposed by most EU Member States in 2002.

The Directive emphasizes that the cooperation with
third countries should be strengthened in the area
of electronic commerce, in particular with applicant
countries, the developing countries and the European
Union's other trading partners. In line with the EU
Directive, Turkish Parliament has approved a law on
electronic commerce (“Law No. 6563” or “Law”) on
23 October 2014 which has been published in the
Official Journal on 5 November 2014. Law No. 6563
will become effective on 1 May 2015. The Ministry of
Customs and Trade is authorized to implement this
Law, make necessary controls and take any measures
for development of electronic commerce.

Law No. 6563 sets up a framework for electronic
commerce, which provideslegal certainty for business

and consumers alike. It establishes harmonized rules
in line with EU Directive on Electronic Commerce
on issues such as the transparency and information
requirements for service providers, commercial
communications, electronic contracts and limitations
of liability of intermediary service providers.

Lawalsoincludes rules harmonized with the provisions
of the EU Directive on Electronic Commerce
required to ensure an equivalent level of protection
of fundamental rights and freedoms with respect
to the processing of personal data in the electronic
communication sector.

The long waited Law basically regulates three main
subjects: (1) execution of contracts via electronic
means and the obligations of individuals and legal
entities engaging in e-commerce activities, which
are called “service providers” and details of the orders
sent via electronic communication tools; and, (2)
unsolicited commercial electronic messages; (3)
protection of personal data.

Under Article 3 of the Law (liability of information
provision), the service providers shall provide
information about their identity updated and easily
accessible, includingthe technical steps to be followed
for the conclusion of the agreement, information on
whether the agreement will be kept by the service
provider or not and whether the recipient may
access or not, the period of accessibility, information
regarding technical tools for the determination and
fixing of errors clearly in data entry, the confidentiality
provisions to be applied and alternative dispute
resolution mechanisms, The service provider is
obliged to provide the aforementioned information
to the recipient prior to the conclusion of the
agreement via electronic communication devices.




araglara iliskin bilgileri, uygulanan gizlilik kurallari ve
varsa alternatif uyusmazlik ¢6zim mekanizmalarina
iliskin - bilgileri sunacaklardir. ~ Hizmet sadlayici,
elektronik iletisim cihazlar vasitasiyla sézlesmenin
yapilmasindan once aliciya sozt edilen bilgileri
vermekle yukumladar.

Kanun'un 4. Maddesi kapsaminda hizmet saglayicilar,
siparisin - onaylanmasi  asamasinda  ve &deme
bilgilerinin girilmesinden once, 6deyecedi toplam
bedel de dahil olmak Uzere, sdzlesmenin sartlarinin
alici tarafindan agik¢a gortlmesini saglayacaklar ve
alicinin siparisini aldigini gecikmeksizin elektronik
iletisim araclariyla teyit edeceklerdir.  Ayrica hizmet
sadlayici, siparis verilmeden once alicya, veri giris
hatalarini belirleyebilmesi ve duzeltebilmesi icin
uygun, etkili ve erisilebilir teknik araglar sunmakla
yukumladar. Taraflarin tUketici olmadigi héllerde ise
taraflar, bu duzenlemelerin aksini kararlastirabilirler.

Kanun, ticari e-posta ve dider ticari elektronik ileti
tarlerinin duzenlenmesi, gonderilmesi ve alinmas
icin yeni bir cerceve ortaya koymaktadir. Ozellikle,
Kanunda “spam” olarak bilinen ticari elektronik
iletilerin gonderilmesi bundan boyle yasaklanmistir.
Kanunda ongorilen  kisitlamalarla  karsi  karsiya
kalmamak acisindan, ileti gdondermeden once ticari
elektronik ileti gondermek Gzere yazili izin alinmasi
gerekmektedir.

Ticari elektronik iletinin  gonderilmesine  Kanun
cercevesinde izin verilmisse, iletinin  baska bazi
gerekliliklere  de uygun olmasi gerekmektedir;
ornedin: (i) ileti, gdbnderen veya gonderilmesine izin
veren sahis veya tuzel kisi hakkinda bilgileriigermelidir
ve (ii) ileti ayrica iletinin konusunu, amacini ve baskas
adina yapilmasi halinde kimin adina yapildigina iliskin
bilgileri de icermelidir. Bunun bir istisnasi esnaf ve
tacirlere dnceden onay alinmaksizin ticari elektronik
iletilerin gonderilebilecek olmasidir.

Kanun’da ayrica hizmet saglayici ve araci hizmet
saglayicilarin yapmis olduklar islemler nedeniyle
elde ettikleri kisisel verilerin saklanmasindan ve
glvenliginden sorumlu olduklari  dUzenlenmistir.
Bu sebeple bu kisiler kisisel verileri ilgili kisinin onayi
olmaksizin Uglncd kisilere iletemeyecekler ve baska
amaclarla kullanamayacaklardir.
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Yakumluluklerin ihlali durumunda uygulanacak cezai
yaptirimlar Kanun’un 12. Maddesinde dizenlenmistir.
Buna gore, alicinin onayi olmaksizin ticari elektronik
ileti gonderilmesi durumunda hizmet saglayici ve
araci hizmet sadlayicilar 1000 TL ile 5.000 TL arasinda
bir idari para cezasi ile cezalandirilacaklardir. Bu
islemin bir defada birden fazla kisiye gonderilerek
yapilmasi durumunda 6ngorilen cezanin on kat
uygulanacaktir. Kanun’da 6ngorilen didger idari para
cezalari ihlalin tirine gore 1,000 TL ile 15.000 TL
arasinda degismektedir.

Kanunun uygulanmasina iliskin yonetmelikler; Adalet
Bakanligi, Maliye Bakanhidl, Ulastirma, Denizcilik ve
Haberlesme Bakanligi ve Ekonomi Bakanligi ile Bilgi
Teknolojileri ve iletisim Kurumunun gorusleri alinarak
Bakanlik tarafindan hazirlanacaktir.

SONUC
Isletmelerin, mevzuata uygunluk agisindan mevcut
elektronik iletisim sistemlerini gozden gegirmeleri
gerekmektedir. Ozellikle asagidaki hususlara dikkat
edilmelidir:

- Ticari elektronik iletilerin gonderilmesinden énce
tum gonderilenlerden izin alinmalidir;

- Tum ticari elektronik iletiler, dodru gonderici
bilgilerini igermelidir;

- Tum ticari elektronik iletiler, agik ve kolayca gortinen
bir abonelikten cikma opsiyonunu icermelidir ve

- Abonelikten ¢ikma iletisi alindidinda, gondericinin
e-posta adresi 3 is gunu icinde adres listesinden
cikarilimalidir.

Ayrica, isletmeler e-posta gonderdikleri Ulkelerde

yururlukte bulunan anti-spam mevzuatina da uygun
hareket etmelidirler.

YENI ELEKTRONIK TICARET KANUNU
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Pursuant to Article 4 of the Law, before submitting
the payment details for buyer, service providers
shall have to ensure that the buyer sees clearly all
terms of the agreement, including but not limited
to the total purchase price with respect to orders
placed via electronic mediaThe service provider
shall also immediately confirm through electronic
communication devices that the buyer's order
has been received. Before placement of the order,
the service provider shall provide the buyer with
appropriate, efficient and accessible technical tools
so that the buyer can detect and remedy any data
which has been entered incorrectly.

If the parties of e-commerce agreement are not
consumers by virtue of Turkish law, they will be free to
decide contrary to the abovementioned obligations.
The commercial communication is defined as a
communication, in any form, designed to conduct an
online economic or commercial activity other than a
domain name and electronic mail According to the
newly introduced scheme for requlating, sending
and receiving commercial e-mails and other types
of commercial electronic messages, it is prohibited
to send what is commonly called “spam” which is
referred to as “unsolicited commercial electronic
messages” in the Law. The recipients may any time
reject the commercial electronic message without
stating any reason. Upon such demand, service
provider must cease within 3 business days to sending
electronic message.

In order not to be caught by the prohibition in the
Law, consent to sending a commercial electronic
message must be obtained before the message is
sent. However, there is an exception under the Law
which states that commercial electronic messages
can be sent to craftsmen and merchants without
having their prior approval.

If sending of the commercial electronic message
is authorized under the Law, then the message
must also comply with certain other requirements.
These include: (i) the message must incorporate
information about the individual or legal entity who
sent or authorized the sending of the message; and
(ii) the message must also include subject, purpose
of such message and information about others if it
has been sent on behalf of others.

FINAL COUNTDOWN OF E-COMMERCE LAW STARTED

The service provider and intermediary service
providers are under the obligation to keep safe
and secure personal data collected through the
transactions conducted under this Law. They are not
authorized to transmit such data to third parties or
use it by other purposes unless having the consent of
relevant person.

The main remedies for breaches of the obligations
are penalties set forth under Article 12 of the Law.
Accordingly, if commercial electronic messages
are sent without prior consent of the recipient, the
service providers and intermediary service providers
will be imposed a penalty varying from TL 1,000 to TL
5,000. In case such commercial electronic messages
are sent, without prior consent, to more than one
receiver, a penalty of ten times the applicable penalty.
Penalties for violation of the remaining obligations
set out in the Law vary from TL 1,000 to TL 15,000
depending on the nature of the breach.

The secondary legislation will be prepared by
the Ministry of Customs and Trade in accordance
with the opinions of Ministry of Justice, Ministry
of Finance, Ministry of Transportation, Maritime
and Communication, Ministry of Economy and
Information and Communication Technologies
Authority.

CONCLUSION

For businesses, the legislation means that their
current systems of electronic communication should
be reviewed in order to ensure that they comply with
the Law. In particular, it should be ensured that:

- Consent from all addressees is obtained before
sending out commercial electronic messages;

- All commercial electronic messages contain
accurate sender information;

- All commercial electronic messages contain a clear
and conspicuous unsubscribe statement; and

- On receipt of an unsubscribe message, the e-mail
address of the sender must be removed within 3
business days from the address list.

As a matter of caution, businesses should also ensure
that they comply with any anti-spam legislation
applicable in countries to which their e-mails are sent.
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Sirketler ihtiyaci olan finansmani cesitli sekillerde
sadlayabiliyorlar.  Sirketler, yaptiklari yatirimlari 6z
kaynaklari ile finanse edebildikleri gibi finansman
yontemlerini kullanarak — yabanci  kaynagda da
basvurabiliyorlar.  Bu finansman yontemlerinden
biri olan Sukuk, uluslararasi sermaye piyasalarinda
finansmani arttirmak icin gelistirilen faizsiz Bankacilik
ilkelerine uygun onemli  finansal araglardandir.
Bir varlida sahip olmayi ve ondan vararlanma
hakkini  gosteren  menkul kiymetler olarak da
tanimlanmaktadir. Global bir vatinim araci haline
gelen ve "faizsiz tahvil" olarak da tanimlanan Sukuk’un
Ulkemize 6zgUl versiyonu benzer bir enstriiman olarak
kira sertifikalari seklinde mevzuatimiza girmistir
ve Sermaye Piyasasi Kurulu'mun [lI-611 sayili "Kira
Sertifikalari Tebligi” (Teblig) ile duzenlenmistir. Kira
sertifikasi, her turld varlik ve hakkin finansmanini
saglamak amaciyla varlik kiralama sirketi tarafindan
ihrac edilen ve sahiplerinin bu varlk veya haktan
elde edilen gelirlerden paylari oraninda hak sahibi
olmalarini saglayan menkul kiymeti ifade eder.
Kisacasl Kira Sertifikasi, bir sirketin  kullaniyor
oldudu varliklarina karsilik ihrag ettigi bir borclanma
enstrimanidir. Bu enstrimani sirketler kullanabildigi
gibi devlet hazineleri de kullanabilmektedir. Kira
Sertifikasina konu olabilecek Dayanak Varliklar, Varlik
Kiralama Sirketi'nin satin alacagi veya kiralayacag
her tirld menkul veya gayrimenkul mallar ve maddi
olmayan varliklar olarak tanimlanmaktadir.

Kira sertifikasi ile Kaynak Kuruluslar, Varlik Kiralama
Sirketleri, Yatinmcilar ve cesitli  kuruslar yarar
saglamaktadir. Kira sertifikasi ihraci ile kaynak kurulus
sifatiyla birtakim varlik ve haklara sahip bulunan
firma ve kurumlar, bunlan degerlendirmek suretiyle
nakit finansmana kavusmaktadir. Kaynak kuruluslar
bu finansmani 6z kaynaklari ile temin ettiklerinden
faiz 6deme kulfetinden kurtulmaktadirlar. Boylece,
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kaynak kuruluslar bor¢lanmaya basvurmadan ve faiz
riski tasimadan kaynak ihtiyaglarini karsilamaktadirlar.
Bor¢lanma araci olmadigi icin sirketin  pasifleri
yuksek gozikmeyecektir ve sirket lehine bir durum
ortaya ¢ikacaktir. Ihrac edilen kira sertifikalari igin
vergi istisnalari  sadlanmis  olmasi  yatirnmcilarin
avantajina olacaktir. Hem guUvenli hem de vergi
istisnalari nedeniyle vyatinmcilar daha fazla gelire
sahip olacaklardir. Bu duzenlemeler ozellikle kicuk
yatinmcilar icin avantaj teskil etmektedir. Kaynak
kuruluslar, varlik kiralama sirketleri ve vatinimcilar
disinda, araci kurumlar, yiklenici, borsalar da bu
sistemin bir pargasidir. S6z konusu taraflar da Ucret,
kar, komisyon ve prim gibi gelirler elde ederek yarar
saglamaktadir.

Kira sertifikalari uygulamalarinda bir takim taraflar
mevcuttur. Kaynak Kurulus, Varlik Kiralama Sirketi ve
Yatirimcilar bu uygulamadaki asli taraflardir. Sermaye
piyasalarindan kaynak temin etmek isteyen kurum
Kaynak Kurulus olarak tanimlanmaktadir. Teblig
uyarinca, Kaynak Kurulus sahip oldugu (veya bazi
sartlarla Gglncl kisilerden kiraladidn varliklar ile
kaynak teminini saglayabilmektedir. Varlik Kiralama
Sirketi (VKS), munhasiran kira sertifikasi ihrac etmek
Gzere kurulmus olan anonim sirket nitelidinde
bir 6zel amach kurulustur. Fon kullanicilarindan
tahsilat yapilmasi ve yatinmcilara  6demelerin
gerceklestirilmesinden sorumludur.  Tebligin  10.
maddesine gore kira sertifikalari halka arz edilerek
veya halka arz edilmeksizin satilmak Uzere ihrag
edilebilir. Halka arz edilerek yapilan satislar bireysel
yatirnmcilara yapilirken, halka arz edilmeksizin yapilan
satislar ise tahsisli satis veya nitelikli yatirimciya satis
olmak Uzere iki sekilde yapilir. Kira sertifikasi sahibi
durumunda olan tam vatinmeilar, ihraca dayanak
teskil eden varlik ve haklardan elde edilen gelirler
Uzerinde paylari oraninda hak sahibidirler. Kira
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LEASE CERTIFICATES

Companies have different means to provide the
funding they need. They may either finance the
investment through their equity or make use of
foreign resources by using funding methods. Sukuk,
one of those funding methods, is an important
financial instrument developed for increasing
funding in international capital markets in line with
the interest-free banking principles. It might be
defined as securities indicating the right to possess
and benefit from an asset. A global investment
instrument defined as “interest-free bond”, Sukuk
has been adapted to our country in the form of lease
certificates which are regulated in “Communiqué on
Lease Certificates” (Communiqué) numbered [11-611
issued by Capital Market Board. Lease certificate
refers to securities issued by an asset lease company
forfunding any asset and right enabling the owners to
be considered as beneficiaries on proceeds acquired
from such assets or rights at the rate of their shares.
In short, Lease Certificate is a borrowing instrument
issued by a company in return for its assets. This
instrument might be utilized not only by companies
but also state treasuries. Underlying Instruments that
might be subject to Lease Certificate are defined
as all kinds movable and immovable estates and
intangible assets to be acquired or leased by an Asset
Leasing Company.

Lease certificate provides benefits to Originators,
Asset Leasing Companies, Investors and various
enterprises. Companies and institutions with a
number of assets and rights acquire cash finance as
originators by means of issuing lease certificates.
Originators thereby get relieved of the burden
of interests since they acquire such finance with
their equity. In other words, originators satisfy
their resource requirements without borrowing
or incurring the risk of interests. Liabilities of the

company shall not be subject to any increase in the
absence of borrowing instruments which is to the
benefit of the company. Availability of tax exemptions
for lease certificates that are issued shall prove to
be advantageous for investors. In addition to being
a secure method, they shall provide considerably
higher income to investors thanks to tax exemptions.
Such regulations are especially advantageous for
small investors. Brokerage houses, contractors and
stock exchanges are part of the system in addition
to originators, asset leasing companies and investors.
Those parties acquire benefits from the systems in
the form of fees, profits, commissions, and premiums.

There are a number of parties to lease certificate
applications. Originators, Asset Leasing Companies
and Investors are the main parties. Any organization
desiring to raise funds from capital markets is
defined as Originator. The Communiqué provides
that Originators may raise funds by means of the
assets they hold (or lease from third parties under
some conditions). An Asset Leasing Company (ALC)
is a special organization incorporated in the form of
a joint stock company exclusively for issuing lease
certificates. It is responsible for making collections
from those utilizing funds and making payments to
investors. Article 10 of the Communiqué provides
that lease certificates may be issued to be sold with
or without public offering. Sales by means of public
offering are meant for individual investors whereas
sales without public offering are classified into two
groups as allocated sales and sales to qualified
investors. All investors holding lease certificates are
considered as beneficiaries of proceeds derived from
assets and rights forming the basis for such issuance in
relation to their shares. The ancillary parties assisting
in the implementation indirectly are Banks, Joint
Ventures, Entrepreneurs, Contractors and brokerage




sertifikasiuygulamasinda dolayli olarak bu uygulamaya
yardimci olan feri taraflar ise Bankalar, Ortak Girisim,
Girisimci, Yuklenicive araci kurumlardir. Kira sertifikasi
ihracrile bunlar Geret, kar, prim, komisyon ve ikramiye
gibi kazanclar temin etmektedirler.

Tebligin ~ 4.maddesine gore Kira  Sertifikalar;
sahiplige, yonetim  sozlesmesine,  alim-satima,
ortakliga ve eser sozlesmesine dayali olarak veya
bunlarin birlikte kullanilmasi suretiyle Varlik Kiralama
Sirketleri tarafindan ihrac edilebilir. Sahiplige dayali
kira sertifikalar, kaynak kurulusa veya Ucglncl
kisilere kiralanmak veya Varlik Kiralama Sirketi adina
yonetilmek Uzere Varlik Kiralama Sirketi tarafindan
kaynak kurulustan devralinacak varlik ve haklarin
finansmanini sadlamak icin ihra¢ edilir  Burada
kaynak kurulusa ait mal veya haklarin mdalkiyetinin
Varlik Kiralama Sirketi'ne devri zorunludur. Yonetim
sozlesmesine dayali kira sertifikalari, kaynak kurulusa
ait varlik veya haklarin vade boyunca kiralanmasi
da dahil olmak Gzere varlik kiralama sirketi lehine
yonetilmesi  neticesinde elde edilen gelirlerin
sozlesme hukimleri cercevesinde Varlik Kiralama
Sirketi'ne aktariimasi amaciyla ihra¢ edilir. Bu yolla
yapilacak ihraglarda kaynak kurulus ile Varlik Kiralama
Sirketiarasinda, kaynak kurulusa ait varlik veya haklarin
mulkiyeti devredilmeksizin Varlik Kiralama Sirketi
lehine yonetilmesini konu alan sézlesme duzenlenir.
Alim-satima dayali kira sertifikalari, bir varlik veya
hakkin varlik kiralama sirketi tarafindan satin alinarak
belirli nitelikteki sirketlere vadeli olarak satilmasi
isleminde varlk veya hak aliminin finansmanini
saglamak icin ihrac edilir. Satin alinan varligin kar payi
ile fon ihtiyaci olanlara satilmasi ve satis bedelinin
yatirnmcilar ile paylasilmasi esasina dayanir. Ortaklida
dayali kira sertifikalar, Varlk Kiralama Sirketi'nin
ortak girisime ortak olmak amaciyla ihrag edilir. Varlik
Kiralama Sirketi’'nin hisse sahibi oldugu ve girisimci
tarafindan yonetilen bir ortak girisimden elde edilen
karin paylasimiesasina dayanir. Bu uygulama gesidinde
rehin kurulmasi zorunludur. Eser sozlesmesine dayali
kira sertifikalari ise Varlik Kiralama Sirketi'nin is sahibi
sifatiyla taraf oldugu bir eser sézlesmesi kapsaminda
eserin meydana getirilmesini saglamak amaciyla ihrag
edilir. Varlik Kiralama Sirketi’'nin Urettirdidi bir eserin
kiralanmasi veya satilimasi suretiyle eserin gelirinin
yatirimcilar ile paylasmasi esasina dayanir.
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Kira Sertifikalari piyasasi kapsaminda tesvik edilmesi
amaclyla, Varlik Kiralama Sirketleri ve vatirnimcilar
bircok vergisel muafiyetten vararlanirlar. Varliklarin
ve haklarin Varlik Kiralama Sirketine ve sertifika
sahiplerine aktarimindan elde edilen gelirler
vergiden muaftir. 3065 sayili Katma Deder Vergisi
Kanunu da Varlik Kiralama Sirketleri tarafindan
ihrac edilen kira sertifikalarinin teslimini, varliklarin
Varlik Kiralama Sirketi'ne devri ve sonrasinda kaynak
kurulusa kiralanmasi ile devrini KDV'den muaf tutar.
Kira sertifikalarina dayanan ilgili varliklar ve haklara
iliskin kira, devir ve rehin islemleri icin tamamlanan
belgeler veya sertifikalar da damga vergisinden
muaftir. Ayni sekilde, bu devir, kira ve rehin islemleri
har¢ muafiyetinden yararlanirlar.

Ayni zamanda soz konusu Teblig’'de yatirimcilarin
korunmasina yonelik tedbirlere de vyer verilmistir.
Teblig ile yatinmcilarin haklarinin korunmasini ve
Varlik Kiralama Sirketi tarafindan yatinmailar hesabina
devralinmis olan varliklarin veya bu varliklardan
elde edilen gelirlerin amaci disinda kullaniimasinin
onlenmesini teminen, Varlk Kiralama Sirketi esas
sozlesmesinin belirli sartlari tasimasi ve Kurulca
onaylanmis olmasi zorunlu tutulmustur. Varlik ve
yukumltlukler Varlk Kiralama Sirketi kayitlarinda
her bir tertip kira sertifikasi bazinda izlenecektir.
Yatirimcilarihaklarinin korunmasini teminen, ortaklida
ve eser sozlesmesine dayali kira sertifikalarinda
varlik ve hak rehni kurulmasi 6ngortlmus, yonetim
sozlesmesine ve alim-satima dayali kira sertifikalarinda
ise kaynak kurulus veya fon kullanicisi olabilecek
ortakliklar sinirli olarak belirlenmistir. Ayrica teblig
ile yer verilmis sozlesmesel koruma uyarinca “Fon
kullanicilart veya Ugtnct  kisilerin Varlik Kiralama
Sirketi'ne karsi olan 6deme yukumltluklerinin
yerine getiriimemesi durumunda, dayanak varlik
veya hakkin satilarak kira sertifikasi sahiplerinin olasi
zararlarinin tazmin edilmesi de dahil olmak Uzere,
yatinmcilarin - menfaatlerinin - korunmasina yonelik
Varlik Kiralama Sirketi yonetim kurulu tarafindan
alinacak tedbirlerin Kurula yapilan ihrag basvurusu
asamasinda  sozlesmeler vasitasiyla  duzenlenmis
olmasi zorunludur”

Sonu¢ olarak, sirketler ihtiyaci olan finansman
cesitli sekillerde saglamaktadirlar ve bu baglamda
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houses. Those parties acquire benefits in the form of
fees, profits, commissions, and premiums through
the issuance of lease certificates.

Article 4 of the Communiqué indicates that Lease
Certificates may be issued by Originators based
on ownership, management agreement, trading,
partnership, and contract of work or by means of
using them in combination. Lease certificates based
on ownership are issued by Asset Leasing Companies
so as to finance the assets and rights to be taken over
from the originator to be leased to the originator or
third parties or managed in the name of the Asset
Leasing Company. In that regard, it is obligatory to
transfer the ownership of properties or rights owned
by the originator to the Asset Leasing Company.
Lease certificates based on management agreement
are issued for transferring the proceeds derived from
managing the assets or rights of the originator for the
benefit of the asset leasing company including lease
during the term to the Asset Leasing Company in line
with the provisions of the agreement. To that end,
the originator and Asset Leasing Company execute
an agreement for management of the assets or rights
of the originator for the benefit of the Asset Leasing
Company without transferring the title of such assets
and rights. Lease certificates based on trading are
issued for funding an asset or right acquisition with
respect to acquisition of an asset or right by an asset
leasing company to be subject to forward sale to
companies with certain qualifications. It is based on
the principle of selling the acquired asset to those
in need of funds with a profit share and sharing the
sales price with investors. Lease certificates based on
partnership are issued for becoming partners to the
joint venture of the Asset Leasing Company. It is based
on the principle of sharing the profit acquired from a
joint venture managed by the entrepreneur with the
Asset Leasing Company acting as the shareholder.
It is obligatory to establish liens to that end. Lease
certificates based on contract of work, on the other
hand, are issued for ensuring creation of a work
under a contract of work to which the Asset Leasing
Company is a party as the employer. Itis based on the
principle of sharing the proceeds of the work with
investors by leasing or selling a work contracted by
the Asset Leasing Company.

LEASE CERTIFICATES

Asset Leasing Companies and investors enjoy a
number of tax exemptions introduced as an incentive
for Lease Certificatesin the market. Proceeds acquired
from transferring assets and rights to Asset Leasing
Companies and holders of certificates are exempt
from taxation. Value Added Tax numbered 3065
provides that VAT shall not be applicable to delivery of
lease certificates issued by Asset Leasing Companies,
transfer of assets to Asset Leasing Companies and
leasing and transfer of the same to the originator.
Similarly, documents and certificates executed for
leasing, transfer, and mortgage procedures of assets
and rights related to lease certificates shall be exempt
from stamp duty. Also transfer, leasing and mortgage
procedures shall be exempt from charges.

The Communiqué also refers to measures for
protecting investors. According to the Communiqué,
it is mandatory for articles of association of the Asset
Leasing Company to meet certain requirements
and to be approved by the Board so that rights
of investors may be protected and Asset Leasing
Companies may be prevented from using the assets
taken over in the name of investors or related
proceeds outside the original purpose. Assets and
liabilities shall be monitored on the basis of each lease
certificate in the records of Asset Leasing Companies.
It is envisaged that liens shall be established on assets
and rights related to lease certificates based on
partnership and contract of work so as to protect the
rights of investors whereas lease certificates based
on management agreement and sale-purchase
are restricted to partnerships with originators or
beneficiaries of funds. Besides, pursuant to the
contractual protection provided in the communiqué
“It is obligatory to execute contracts at the phase of
applying for issuance to the Board with respect to the
measures to be adopted by the board of directors of
the Asset Leasing Company to protect the interests
of investors in the event that beneficiaries of funds or
third parties fail to perform their payment obligations
towards an Asset Leasing Company including
indemnifying the potential losses of holders of lease
certificates by means of selling the asset or right.”

In conclusion, companies meet their funding
requirements in different manners and the finance



finans sistemi, hem sektdre hem de vatinmcilara
alternatif cozamler sunmaktadir. Ulkemiz icin hem
finans hem de yatinm araci olan kira sertifikalari
alternatif cozimlerden biri olarak dizenlenmis ve
hem isletmelerin finansal ihtiyacini karsilayarak bir
finansman kaynadi olmus hem de yatinmcilarin
birikimlerini dederlendirerek bir tasarruf araci olarak
bu sistemde yer almistir.
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system offers alternative solutions to both the
industry andinvestorsinthat regard. Lease certificates
turn out to be one of the alternative solutions created
as a funding and investment instrument in our
country in that such a certificate provides funding
by meeting financial requirements of enterprises in
addition to being an instrument for disposal which
enables investors to put their savings to good use in
the system.
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Hisse devir sozlesmelerinde devreden saticinin,
devralan aliciya karsi asli edim borcu, satim konusu
hissenin  mulkiyetinin aliciya  gegirilmesidir. - Satic,
hisse devir sozlesmelerinde  mulkiyeti  devretme
borcunun bir yan edimi olarak malin aliciya ayipsiz
olarak teslim edilecedini de taahhit etmektedir. Hisse
devir sozlesmelerinde, alici, saticinin hisselerin ayipsiz
bir sekilde teslim edildidine dair verdidi s6z konusu
taahhtda ihlal etmesi halinde olusacak muhtemel
zararlarinin - giderilmesi yontnde tazminat giderim
yollari ararken; satici da kapanis sonrasi olusmas
muhtemel zararlarin tazmini konusunda beklenmedik
durumlarla karsilasmamak icin koruma yontemleri
aramaktadir.

Alici ve satici, hisselerin mulkiyetinin aliciya gecmesi
sonrasinda devralinan mala iliskin ayiplar nedeniyle
olusacak zararin giderimine iliskin banka teminat
mektubu, kefalet, garantor, alacak temliki gibi cesitli
garanti ve teminat yontemleri kullanmaktadir. Beyan
ve taahht sigortasi da tamamen satim konusu malin
aliciya tesliminden sonra ortaya cikan zararlari tazmin
etmeye yonelik olarak ortaya ¢ikmistir.

Beyan ve taahhit sigortasi hem alici hem de satici
lehine yapilabilir olmasi, hisse devir sirecindeki
muzakerelerin daha suratli yUratdlmesini saglamas
bu sigortay: cazip kilmakta her iki taraf acisindan da
teminat saglamaktadir. Alici lehine yapilan sigortalar,
saticinin hisse devir sozlesmelerinde beyan ve taahhit
ettigi hususlara iliskin herhangi bir ihlal halinde
aliclya glvence saglamaktayken; satici lehine yapilan
sigortalar, saticinin tazmin ettigi mebladi kendisine
sigortaci tarafindan geri 6denmesini saglamaktadir.
Ozellikle Avrupa’da yaygin olan bu tip sigortalarda alici
lehine ve satici lehine beyan ve taahhut sigortalarinin
baslica farks; satici lehine yapilan sigortalarin, saticinin
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ayiplari bilerek ve hile ile bazi hususlar gizlemesi
halinde sigorta teminati saglamamasidir.

TEMINAT VE FIYATLANDIRMA

Avrupa’da ve Amerika Birlesik Devletleri'nde bulunan
cesitli sigorta sirketleri tarafindan vyapilan beyan ve
taahhit sigortalarindaki  teminat  limiti  genellikle
hisseleri devralinacak olan sirketin isletme degerinin
%10 ila %20 oraninda dedisiklik gosteren bir meblag
olmaktadir.  Yine, Avrupa’da ve Amerika Birlesik
Devletlerinde  bulunan  ¢esitli  sigorta  sirketleri
tarafindan yapilan beyan ve tashhit sigortalarinda
prim bedelleri genellikle teminat tutarinin %2,5'i ila
%S'i arasinda dediskenlik gosteren bir oran Gzerinden
belirlenmektedir. S6z konusu sigorta teminatinin stresi
ise, saticinin tazminat sorumlulugu stresi genellikle
zararin  tazminine iliskin - sdzlesmesel  zamanasimi
streleriile dogru orantili olarak belirlenmektedir.

Her sigorta policesinde bulundudu gibi, beyan ve
taahht sigortasinin da bazi istisna klozlari bulunmakta
oldugu alici ve saticinin gozden kagirmamasi gereken
bir husus olmaktadir. Avrupa’da yapiimakta olan beyan
ve taahh(t sigortalarinda bulunan tipik teminat istisna
klozlari, alicinin énceden bildigi durumlardan dodan
zararlar olarak sigorta poligelerinde duzenlenmektedir.

ALICI LEHINE YAPILAN BEYAN VE
TAAHHUT SIGORTALARI

Alici lehine yaptirilan beyan ve tashhit sigortasinin
dogru teminat araci olup olmadidinin tespitinde
yapllacak olan hisse devir sozlesmesindeki sart
ve kosullarin  detaylica degerlendirilmesi ve alici
acisindan tim avantaj ve dezavantajlarin belirlenmesi
gerekmektedir. S6z konusu durumun degerlendirilmesi
safhasinda;
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REPRESENTATIONS AND WARRANTIES
INSURANCE FOR SHARE TRANSFER

AGREEMENTS

The primary obligation of a transferor seller to a
transferee purchaser under share transfer agreements
is to transfer the title of the relevant shares to the
purchased. The Seller, as an ancillary obligation
inherent to the share transfer agreements, also
undertakes that the property shall be delivered to
the purchaser free of defects. Purchasers are in need
of remedies to compensate their potential losses that
shall arise in case of infringement of the undertaking
made by sellers to deliver the shares free of defects
whereas sellers are in need of methods for protection
in order to avoid unexpected situations in relation to
compensation of potential damages that may become
relevant in post-closure period as part of share transfer
agreements.

Purchaser and buyer make use of several guarantee and
security methods including bank letter of guarantee,
surety, quarantor, and assignment of receivables in
relation to compensation of losses arising from defects
with the property taken over upon transfer of the
shares to the purchaser. In that regard, representations
and warranties insurance has arisen out of a need for
compensating losses that are incurred following the
delivery of the property to the purchaser.

Representations and warranties insurance appeals to
both parties in that it is made for the benefit of both
purchaser and seller to provide coverage for both
parties facilitating the negotiations in share transfer
process. Insurances made for the benefit of purchaser
provide coverage to purchaser in case of infringement
of seller of its representations and warranties in
share transfer agreements whereas insurances made
for the benefit of seller ensures that the amount
indemnified by seller is reimbursed by the insurer. The
main difference of such insurance policies which are

especially common in Europe from those made for the
benefit of purchaser and seller is that insurance policies
for the benefit of seller do not provide any coverage in
the event that the seller conceals defects intentionally
by means of fraud.

COVERGE AND PRINCING

The coverage limit in representations and warranties
insurance provided by several insurance companies in
Europe and the US generally ranges from 10% to 20%
of the operational value of the company which shall
be subject to share transfer. The premiums of those
insurance policies are typically determined by means of
arate ranging from 2.5% to 5% of the coverage amount.
As for the duration of the insurance cover, the duration
of indemnity liability of seller is generally determined
in parallel with the contractual prescription as to the
indemnification of losses.

It should be noted by both purchasers and sellers that
representations and warranties insurance has some
exemption clauses as in every insurance policy. Typical
coverage exemption clauses in representations and
warranties insurances made in Europe are arranged as
losses arising from conditions preliminarily known to
purchaser in insurance policies.

REPRESENTATIONS AND WARRANTIES
INSURANCE FOR THE BENEFIT OF
PURCHASER

Itis essential to evaluate the terms and conditions of the
share transfer agreement in detail and to establish all
the advantages and disadvantages so as to determine
whether or not the representations and warranties
insurance made for the benefit of the purchaser is a
correct means for coverage. At the evaluation phase;




- Olusmasi muhtemel zararlarin dogrudan saticidan
tahsil  edilebilme  durumunun  degerlendirilmesi
gerekmektedir.

- Hisseleri devralinacak olan sirketin bir kamu ttzel
kisisi olup olmadiginin tespiti gerekmektedir. Zira
hisseleri devralinacak olan sirketin bir kamu tazel kisisi
olmasi durumunda teminat kapsami daralabilmekte
veya alici tarafindan 6denmesi gereken prim tutar
artabilmektedir. Hatta sigortacilar bazi durumlarda,
hisseleri devralinacak olan sirketin kamu thzel kisisi
olmasi  durumunu teminat istisnasi klozu olarak
duzenleyebilmektedir.

- Sigorta teminatinin stresinin belirlenmesi safhasinds,
hisse devir so6zlesmesinde saticinin sorumluluguna
iliskin ‘herhangi bir stre siniflamasi olup olmadiginin
tespit edilmesi, eder boyle bir stre siniflamasi var
ise sigorta teminatinin sUresinin s6z konusu slre
sinirlamasina gore belirflenmesi gerekmektedir.

- Yukarida da belirtildigi Gzere, hukuki inceleme
raporlarinda ve ifsa mektubunda duzenlenen hususlar
gibi alicnin 6nceden bildigi durumlardan dogan/
dodacak olan zararlar, beyan ve taahhit sigorta
policelerinde istisna klozu olarak dizenlenmektedir.
Dolayisiyla, alici lehine yapilacak olan beyan ve taahht
sigortalarinda, alicinin bu gibi hususlarin var olup
olmadigini dederlendirmesi ve s6z konusu durumlar
mevcutise, policelerinde, dncedenbilinen durumlardan
dodan/dogdacak olan zararlara iliskin teminat istisnasi
bulunmadigina dikkat etmesi gerekmektedir.

- Beyan ve taahhit sigortasinin yapilmasi esnasinda,
sigortaci tarafindan tum hukuki inceleme raporlari
ve ifsa mektuplar talep edildiginden, bu bilgilerin
paylasiimasinin gizlilik hikdmlerine aykirilik teskil edip
etmedidinin degerlendirilmesi gerekmektedir.

SATICI LEHINE YAPILAN BEYAN VE
TAAHHUT SIGORTALARI

Satici lehine yaptirilan beyan ve taahhit sigortasinin
satici yoninden de avantajli bir kurum olmasi, hisse
devir sozlesmeleri muzakere strecini kisaltmaktadir.
Satici lehine yaptirilan beyan ve taahhut sigortasi;

- Saticlya, alicinin, kapanis sonrasinda ortaya ¢ikmasi
muhtemel tazminat taleplerine karsi bir teminat araci
saglamaktadir. Ozellikle yediemin hesabinin agilmadid)
ve 6demelerin bu hesap Uzerinden vyapilmadidi s6z
konusu hisse devir sozlesmelerinde, saticilar, kapanis
sonrasinda ortaya ¢ikan tazminat taleplerini 6demekte
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qugluk ¢ekmektedir. Ancak, 6demis oldugu tazminat
bedellerine iliskin bir glvence niteliginde olan soz
konusu beyanve taahhitsigortasi saticlyi rahatlatmakta
ve bu da devir streclerini kisaltraktadir.

- Ozellikle birden fazla saticinin bulunmasi ve soz
konusu saticilarin musterek ve muteselsilen dodacak
olan zarardan sorumlu tutulmasi, zararin ortaya
ctkmasinda kusur orani distk olan saticlyi koruyan
ve vyapllan fazla nitelikteki 6demelere iliskin teminat
sadlayan bir sigorta cesididir.

TURKIYE'DEKI DURUM

Turkiye'de halihazirda  yurarlikte  olan  mevzuat
kapsaminda “beyan ve taahhut sigortas’” adi altinda
herhangi bir sigorta ¢esidi bulunmamakla beraber,
Hazine Mdustesarlidi  tarafindan  yayimlanan  ve
01.02.2014 tarihinde yurirlidge giren Kefalet Sigortasi,
borclunun soézlesmeden kaynaklanan yukumlultkleri
gerektigi sekilde yerine getirmemesine karsi sadladigi
teminat ile ihtiyaci karsilar nitelikte bir sigorta turl
olarak goriinmektedir. Ancak, soz konusu sigorta
cesidi Turkiye'de hentiz yeni oldugundan, hisse devir
sozlesmelerindeki beyan ve taahhutlerin ihlali halinde
olusacak zarari teminat altina alan herhangi bir police
ornedi bulunmamaktadir. Cerek alici gerekse satici
yonunden yukarida belirtilen avantajlara sahip olan
beyan ve taahhut sigortasinin ileriki zamanlarda alici
ve saticilarin daha ¢ok basvuracagi bir teminat yontemi
olmasi kacinilmaz olarak gorinmektedir.

HISSE DEVIR SOZLESMELERINDE BEYAN VE TAAHHUT SIGORTASI
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- It is necessary to make an assessment of the
collectability of potential losses from the seller directly.
- It is necessary to determine whether or not the
company of which shares shall be taken over is a public
legal entity. That is because if the company of which
shares shall be taken over is a public legal entity, the
scope of the coverage may be limited or the premium
amount to be paid by the purchaser may be increased.
In some cases, insurers may even provide that the
company of which shares shall be taken over to be a
public legal entity as the coverage exemption clause.

- At the phase of determining the term of insurance
coverage, itis necessary to ascertain whetherornot the
share transfer agreement includes a time limitation as
to the liability of the seller and if available, to determine
the term of the insurance coverage with due regard for
this time limitation.

- As provided above, losses arising/to arise from
situations known to the purchaser beforehand such as
those provided in legal review reports and disclosure
letters are arranged as the exemption clause in
representations and warranties insurance policies.
Therefore, a purchaser is expected to determine if the
relevant points are available in representations and
warranties insurances to be made for the benefit of the
purchaser and if available, to take into account if the
policies include a coverage exemption for the losses
arising/to arise from the previously known conditions.
- As the insurer demands all kinds of legal review
reports and disclosure letters while arranging the
representations and warranties insurance, it is necessary
to evaluate if disclosing such information constitutes
violation of confidentiality provisions or not.

REPRESENTATIONS AND WARRANTIES
INSURANCE FOR THE BENEFITS OF
SELLER

The fact that the representations and warranties
insurance made for the benefit of the seller is
also advantageous for the seller shortens the
negotiation process for share transfer agreements. A
representations and warranties insurance made for the
benefit of the seller:

- Provides a means for coverage to seller against
potential indemnity claims that may be made by
purchaser in post-closure process. Sellers have
difficulty in paying indemnity claims occurring in

post-closure periodin share transferagreementswhere
a trustee account is not opened and payments are not
made over that account. Still, the representations and
warranties insurance which is in the form of coverage
for indemnity amounts that are paid relieves the seller
shortening the transfer processes.

- Is a type of insurance providing coverage for excess
payments and protecting the seller with the lower
misconduct in case there is more than one seller
and the sellers are held liable for the loss jointly and
severally.

SITUATION IN TURKEY

Although there is no insurance type known as
‘representations and warranties insurance” in Turkey
under the legislations in force, Surety Insurance issued
by the Undersecretariat for Treasury and entered
into force on 01.02.2014 is an insurance that provides
coverage against the failure of debtor to perform
its contractual obligations duly. Nevertheless, it is a
relatively new insurance type in Turkey, there is not
any policy that covers losses arising from infringement
of representations and warranties in share transfer
agreements. The representations and warranties
insurance shall inevitably become a coverage method
preferred by purchasers and sellers due to its benefits
for both parties in the future.

REPRESENTATIONS AND WARRANTIES INSURANCE FOR SHARE TRANSFER AGREEMENTS



Gunumuzde, isverenlerin, degisen rekabet kosullari,
malivetler ve ¢alisan talepleri gibi bir cok etkene
badli olarak, ¢alisma sureleri ile ilgili dedisik modeller
Uzerinde ¢alismalarina  hiz  vermekte oldugu
gorilmektedir. Calisma streleri ile ilgili olarak, siklikla
karsilasilan kavramlardan biri de "Esnek Calisma
Modelleri" dir. Genel olarak Esnek Calisma, taraflarin
calisma surelerini, saatlerini ve yerlerini isin niteligine
badli olarak farkli sekillerde belirlemesidir.

Isverenler yontnden, esnek calisma turlerinin tercih
edilme nedenlerinden baslicalari; calisanlarin tercih
ettigi bir isveren olmak ve boylece rekabet glclni
artirmak, calisanlarin motivasyonunu artirmak ve
isletme maliyetlerini  azaltmak olarak karsimiza
cikmaktadir.  Calisanlar  yoninden ise; calisma
strelerinde ve saatlerinde esnek uygulamalardan
birini  secerek; is disindaki saatlerini daha verimli
hale getirebilme ve kisisel ihtiyaclarini da duzenli
olarak giderebilme, isini 6zqur sekilde yapabilme
imkani dodmasi , bu uygulamalara yonelik talepleri
artirmaktadir.

4857 Savili Is Kanunu'nda, dogrudan Esnek Calisma
ve benzeri bir ifade altinda dizenleme mevcut
degil ise de; calisma sekil ve strelerine dair mevcut
dizenlemeler; esnek calisma uygulamalarinin yasal
olarak da gecerli olmasini saglamaktadir. Kismi streli
calisma, cadri Uzerine calisma, evden calisma, tele
calisma gibi ¢alisma sekilleri; ¢alisma sekillerine
bagli esnek calisma modelleri arasinda 6rnek olarak
gosterilebilecedi gibi; denklestirme, telafi calismasi,
serbest zaman uyqulamalari ve gunluk-haftalik
calisma saatlerindeki dedisiklik yapabilme imkanlari
da; calisma surelerine badli esnek ¢alisma modelleri
olarak degerlendirilebilmektedir.
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Esnek Calismamodelleriarasinda, isverenlerin 6zellikle
calisma surelerine dayali esnek calisma modelleri
Uzerinde yogunlasarak; calisanlarinisverene bagliligini
artirma gayreti icinde oldugu gortlmektedir. Bu
modeller arasinda en dikkat cekenleri; calismanin
baslangic ve bitis saatlerini personelin kendisinin
belirledigi modeller ile haftalik ¢alisma stresinin
farkli  gunlere  daditlmasi  veya  sikistinlmasi
yontemiyle  olusturulan  modellerdir.  Ornegin,
isyerinde gecirilmesi gereken belirli bir cekirdek stre
belirlenerek; toplam gunlik ¢alisma stresinin diger
bolumlerinin ise baslangic ve bitis saatini ¢alisanin
belirlemesine olanak taninabilmektedir. Boylece,
calisanlar, ise gelme ve isten ¢ikis saatlerini, cekirdek
saatlere uymak sartiyla kendileri belirleyebilmekte ve
kisisel ihtiyaglarini ginun dider saatleri iginde yerine
getirmekte; isveren yonunden slrekli mazeret izni
almak gibi sorunlar da ortadan kalkabilmektedir.

Yukarida verilen o6rnekteki gibi, ¢alisanlarin ise
baslayabilecekleri en erken baslangi¢ saati ile isten
¢ikabilecekleri en geg saat belirlenebilir. Ornegimizde
07.00 en erken saat, 19.00 ise en ge¢ saattir. Calisan,
saat 10.00 ile saat 15.00 arasinda isyerinde bulunmak
sartiyls; 0700 den sonra hangi saatte is basi
yapacagdina kendi karar verir ve bu baslangi¢ saatine
gore de, gunlik galisma stresi kapsaminda saat 19.00'a
kadar olan isten ¢ikis saati belirlenmis olur. Gunde 9
saatten haftada 4S saat galisacak olan bir personel;
haftanin bazi gunlerinde 07.00'de gelerek, 17.00'de
isi birakabilecekken; bazi gunlerinde 10.00 da gelip;
20.00 'de isyerinden ayrilabilecektir.

Is Kanunu Madde 67'de yer alan “Gunluk ¢alismanin
baslama ve bitis saatleri ile dinlenme saatleri
isyerlerinde iscilere duyurulur. Isin nitelidine gére
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POSITIONS OF FLEXIBLE WORKING
MODELS IN LABOUR AND SOCIAL
SECURITY LEGISLATIONS

In our modern world, employees are known to make
increasing efforts to design different models for
working time based on a number of factors including
changing conditions of competition, costs and
demands of employees. One of the most popular
concepts about working time is "Flexible Working
Models"  Cenerally speaking, Flexible Working
refers to determination of working time, hours, and
locations in different manners according to the
quality of the job by the parties.

Employers tend to opt for flexible working hours
mostly to become an employer preferred by
employees leading them to strengthen their
competitive power, motivate the employees, and
reduce operational costs. Flexible working models
also become increasingly more popular with
employees who desire to render their time off more
efficient, meet their personal needs reqularly, and
perform their duties freely.

Although Labour Code numbered 4857 does not
include a direct reference to Flexible Working or a
similar expression, existing requlations about manner
and time of working enable flexible working practices
to be legally valid. Part-time working, working on call,
working at home, tele working and similar manners of
working may constitute examples of flexible working
models which include equalization, compensatory
work, free time practices, and alteration of daily-
weekly working hours as well.

It is observed that employers mostly focus on flexible
working models based on working time so as to
reinforce loyalty of employees to the employers. The
most outstanding ones turn out to be the models
which enable employees to determine start and end

hours of working themselves and models in which
weekly working time is either distributed to different
days or compressed. For instance, the core duration
to be spent at work is specifically determined
whereas employees remain at liberty to determine
the start and end hours for the other part of the total
daily working time. Therefore, employees are able
to determine when to arrive at and leave the office
enabling them to meet their personal needs at any
other time of the day so long as they comply with the
core hours; this practice contributes to elimination
of a number of problems for employers including
frequent passionate leaves.

As it might be inferred from the example provided
above, it is possible to determine the earliest and
latest hour for arrival at and departure from the office
respectively. The earliest hour is 07.00 and the latest
houris 19.00 at the example. Employees are at liberty
to determine when to come to the office after 07.00
provided that they are present at the office between
10.00 and 15.00 and the departure hour which is
meant to be till 19.00 is automatically determined
according to the daily working time. An employee
who is supposed to work for 9 hours a day making
45 hours a week may arrive at the office at 07.00 and
leave the office at 17.00 or come at 10.00 and leave at
20.00 on different days of the week.

Civen that article 67 of Labour Code provides that
“Daily working start and end hours and rest hours
shall be announced to employees at business places.
Start and end hours may be arranged in different
manners according to the quality of the work”, the
flexible working models which are created hereunder
are bound to comply with the mandatory provisions
of law with respect to working time. Accordingly,
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CEKIRDEK SURE

07.00 10.00

12.00 -ara- 13.00 15.00 20.00

ESNEK CALISMA SURESININ UYGULANACAGI ZAMAN

isin baslama ve bitis saatleri isciler icin farkl sekilde
duzenlenebilir” seklindeki duzenleme kapsaminda
gergeklestirilebilen  esnek ¢alisma  modellerinin;
kanunda vyer alan calisma surelerine iliskin emredici
duzenlemelere uygun olmasi zorunludur. Buna gore;
esnek calisma modelleri uygulanirken de; Is kanunu
kapsaminda gunlik 11 saatlik ¢alisma sresi siniri; gece
75 saat calisma suresi siniri ve haftalik 45 saatlik calisma
stresi sinirlar esas alinmali ve uygulanacak model, bu
strelere riayet edecek sekilde belirlenmelidir.

Esnek calisma  modellerinde  karsilasilabilecek
sorunlardan en onemlisi, personelin ise baslama ile
isten cikis saatlerini ve fazla calisma surelerini takip
edebilmektir. Zira; cok sayida personel calistiran
isyerlerinde, her personelin hangi saatte girdigi ve
hangi saatte ciktigina dair dizenli bir takip sistemi
bulunmamasi halinde, isverenlerin bir anda yuksek
miktarda fazla calisma Gcretleri ile karsilasma ve
is disiplinini saglayamama gibi riskleri glindeme
gelebilecektir. Calisma Sureleri Yonetmeligi madde 9
dayer alan "Isveren, iscilerin ¢alisma strelerini uygun
araclarla belgelemek zorundadir" hikmu kapsaminda;
isverenler ¢alisanlarinin calisma sdrelerini kayit altina
almak zorunda oldugundan; esnek calisma modelleri
uygulayan isyerlerinde de c¢alisma saatlerinin
muhakkak kayit altina alinmasi ve takip edilmesi 6nem
arz etmektedir,

Calisma surelerine bagh Esnek c¢alisma modellerinde;
birdigersorulardanbirideyillik Gcretliizinlerdir. Haftalik
calisma suresini belirli gtinlerde yogunlastirarak, diger
glnlerdeisyerine gelmeyen calisanlar yoninden; yillik
Geretli izin uygulamalan yapilirken; her ne kadar fiili
olarak ise gelmese dahi bu isyeri disinda gecirdikleri
gunlerininis ginu olarak kabul edilmesi ve yillik Gcretli
izin gunlerinden sayilmasi gerekmektedir.

Sonug olarak; degisen teknolojik kosullar, sesli ve
goruntula iletisim imkanlari, calisma hayatinda Y
kusaginin talep ve ihtiyaglari, isverenlerin bilhassa
calisma sureleri yoniunden esnek calisma modelleri
Gzerindeki ¢alismalarini artiracagini gostermektedir.
4857 Sayili Is Kanunu ve diger mevzuat hikimlerinde
yer alan ¢alisma sudrelerine iliskin dizenlemeler
dikkate alinarak ve gerekli hukuki dokiimantasyon ile
esnek ¢alisma modellerinin uygulanmasi, gerek idari
para cezalan ile muhatap kalmamak gerekse fazla
calisma Ucreti gibi maliyetler ile karsilasmama adina
isverenlerin menfaatine olabilecektir.

ESNEK CALISMA MODELLERININ IS VE SOSYAL GUVENLIK MEVZUATINDAKI YERI

ENG

CURE DURATION

07.00 10.00 12.00 -rest- 13.00 15.00 20.00

TIME RANGE FOR APPLICATION OF FLEXIBLE WORKING HOURS

while applying flexible working models, it is necessary
to comply with the limitations provided in the Labour
Code which are 11 hours for daily working duration,
75 hours for night shifts, and 45 hours for weekly
working duration.

The most important potential problem with flexible
working models is to keep track of start and end
hours and overtime hours for each employee. In
case of lack of regular track system monitoring each
employee at business places where great number of
employees work, employers may run the risk of facing
high amount of overtime wages and losing control in
terms of business discipline. According to article 9
of Regulation on Working Time which provides that
“Employers are bound to document working time
of employees with suitable means’, employers are
obliged to record the working time of employees
which makes it important for enterprises applying
flexible working models to record and keep track of
working hours.

Another problem with flexible working models based
on working time turns out to be related to annual
paid leaves. For employees who compress weekly
working time to specific days and do not come to
work on other days, the days spent outside the office
shall be regarded as business days and considered
for calculating annual paid leave in terms of annual
paid leave practices even if such employees are not
present at the office on those days actually.

In conclusion, changing technological conditions,
audio and video communication means, and demands
and requirements of Y generation in business life
signify that employers shall concentrate on efforts
for flexible working models further especially in terms

of working time. Applying flexible working models
based on legal documentation with due regard for
the provisions of Labour Code numbered 4857 and
other regulations concerning working time shall be
beneficial for employers in that they shall be able to
avoid being subject to administrative fines or extra
costs such overtime wages.

POSITIONS OF FLEXIBLE WORKING MODELS IN LABOUR AND SOCIAL SECURITY LEGISLATIONS



TR

YENI 6502 SAYILI TUKETICININ

m KORUNMASI HAKKINDA KANUN

eguler@egemenoglu.av.tr

Ekonomik zincirin son halkasini olusturan tiketicilerin
her turlt islem ve sozlesmelerine uygulanan esaslar
duzenleyentiketici mevzuati, 2014 yilinin Mayis ayinda
yurirlige giren 6502 sayili Tuketicinin Korunmasi
Hakkinda Kanun ile bastan sona bir dedisim icerisine
girdi. Onceki 4077 sayili Tuketicinin  Korunmasi
Hakkinda Kanun'un yerine yurirlige sokulan yeni
kanun, beraberinde tum tali duzenlemeleri de
dedistirdi ve degistirmeye devam ediyor.

6502 sayili Kanun’da, hemen hemen tim konularda
4077 sayili Kanun ile dizenlenen esaslar korunurken,
tUketici lehine iyilestirme yapan hikumler ile yiksek
mahkeme kararlariyla verlesik ictihat haline gelmis
bir takim esaslari kanunlastiran hukdmlerin de
duzenlendigi gorultyor.

Tuketici Hukuku'nun en 6nemli unsurlarindan biriolan
“ayiph ifa” dizenlemelerinde de, 6502 sayili Kanun
ile birlikte getirilen bazi dedisiklikler yapildi. Yapilan
degisikliklerin en etkili oldugu alanlardan biri de,
tuketicilerin ozellikle satistan uzun bir stre sonra ayip
tespitinde bulunabildikleri otomotiv sektoriindeki
satislar olacak.

Oncelikle belirtmek gerekir ki, otomotiv sektoriinde
vapilacak herhangi bir satisin TUketici Kanunu
kapsaminda dederlendirilmesiicin, islemin bir tiketici
islemi olmasi, bunun icin de satis isleminin tarafinin
mevzuatta “tlketici” olarak tanimlandigi bir kisi
olmasi gerekmektedir. Kanun tiketiciyi, “ticari veya
mesleki olmayan amaglarla hareket eden gercek
veya tlzel kisi” olarak tanimlamistir. Tanimdan da
anlasilacagi Uzere, bir kisinin (gergek ya da tlzel) ticari
ya da mesleki olmayan bir amagla yapacadi satin alma
islemnleri 6502 sayili Kanun’a tabi olacaktir.

SONRASINDA OTOMOTIV
SEKTORUNDEKI AYIPLI SATISLAR

AV. EREN GULER - ASSOCIATE

Kanun duzenlemesine gore, satisi yapilan bir Grinin
ayipli kabul edilmesiicin, asadidaki hallerden herhangi
birinin varligi yeterlidir:

- Urtnin sozlesme kosullarina aykir olarak teslim
edilmesi

- Urdnin objektif olarak sahip olmasi gereken
ozelliklere sahip olmamasi

- Urdnun, reklam, tanitim ve sair faaliyetle ilan edilen
herhangi bir 6zelligi tasimamasi

- Urantn muadillerinin karsiladigi ya da tuketicinin
makul olarak ondan bekledigi faydayi saglayamamas

Sayilan eksikliklerden herhangi birinin varligi halinde
teslimi yapilan Grin ayipli sayilacak olup, bu bakimdan
ozellikle satisi yapilan aracin reklaminda, ilaninda ya da
diger tanitim materyallerinde vaat edilen herhangi bir
ozelligin eksikligi halinde arag, ayipli kabul edilecektir.

Yargitay'in otomotiv sektorinde satisi yapilan araglara
iliskin ayip dederlendirmelerinde genis ve tiketici
lehine yorumlar yaptidina da sik¢a rastlanilmaktadir.
Ornegin 2009 yilinda verilen bir Yargitay Hukuk
Genel Kurul Kararrna gore, “0” kilometre satilan bir
aracin sik sik arizalanmasi ve ¢ok sayida parca degisimi
yapilmasi halinde, aragtaki ariza giderilse dahi, ¢ok
parca degisimini nedeniyle aracin  orijinalliginin
bozuldugu ve belirtilen strecte tiketicinin araca
duydudu guvenin sarsiimasindan bahisle, bu durum
ayip kapsamina sokulmustur.

ikinci el araclarin satisi ile ilgili olarak da, tuketicinin
ayiptan haberdar oldugu ya da haberdar olmasinin
kendisinden beklendigi hallerde, Kanun'daki ayip
hikumlerine dayanmasi mumkun olmayacaktir.
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DEFECTIVE PRODUCT SALES IN
AUTOMOTIVE INDUSTRY FOLLOWING
THE INTRODUCTION OF NEW CODE ON
PROTECTION OF CONSUMERS NO. 6502

Consumer legislation which introduces principles
applicable to all kinds of procedures and contracts of
consumers constituting the final loop of economic
chain has been utterly amended through the Code
on Protection of Consumers numbered 6502 which
enteredintoforce on May2014. Replacing the previous
Code on Protection of Consumers numbered 4077,
the new code has amended and continues to amend
allthe ancillary regulations. While the Code numbered
6502 preserves the principles provided in the Code
numbered 4077 for nearly all matters, it also includes
provisions making improvements for the benefit of
consumers as well as a number of principles that have
been accepted as well-established case laws through
the judgments made by superior courts.

The Code numbered 6502 also introduces some
amendmentstothe “defective performance”issue which
is one of the most important elements in Consumer Law.
The amendments shall be influential especially on sales
in automotive industry in which consumers are able to
determine defects long after the sale.

First of all, it should be noted that any sale transaction
in automotive industry may be considered under
Consumer Law onlyifitis a consumer transaction, that
is, the part of the sale transaction must be a person
defined as “consumer” in the legislation. The Code
defines consumer as “a real or legal person acting out
of non-commercial or non-professional motives” As it
might be inferred from the definition, the purchasing
transactions performed by a (real or legal) person for
non-commercial or non-professional reasons shall be
subject to the Code numbered 6502.

The Code provides that a product that is sold may be
regarded as defective in case of one of the following
conditions:

- Delivery of the product in violation of the
contractual terms and conditions

- Unavailability of specifications that are required to
be inherent in the product objectively
-Unavailability of any feature announced in
promotions, advertisements and similar activities

- Lack of benefits provided by the equivalent
products or reasonably anticipated by consumers

In case of the availability of any of the abovementioned
defects, the product that is delivered shall be
considered as defective and accordingly, vehicles
shall be regarded to be defective in case of lack of
any feature promised in the advertisement, publicity
or any other promotion material prepared for the
vehicle that is sold.

The Supreme Court of Appeals frequently makes
comprehensive comments for the benefit of
consumers in its evaluations for defects with the
vehicles sold in automotive industry. For instance,
the Supreme Court Assembly of Civil Chambers
made a judgment in 2009 providing that frequent
breakdown of a “0” kilometre vehicle requiring
multiple replacements shall be regarded as defect
even if the failure in the vehicle is corrected since the
multiple replacements destroy the original condition
of the vehicle and the consumer's faith in the vehicle
is damaged during the relevant process.

As for sale of second hand vehicles, it shall not
be possible to refer to the provisions of the Code
regarding defect in situations in which consumers
are informed or reasonably expected to be informed
about the defect. For instance, wear and tear in tires
of a second hand vehicle is not regarded as a defect
but failure in opening the air bag or any problem with
the engine or break system shall make it defective.




Ornedin, ikinci el bir aracin lastiklerinin asinmis
olmasi ayip kapsaminda degerlendiriimese de,
aracin hava yastiginin agilmamasi, motorunda vya
da fren sisteminde ariza olmasi araci ayipli hale
getirecektir. Bu noktada degerlendirme olgutd, ikinci
el bir aractan beklenecek makul ozelliklere sahip
olmasidir.  Aciklanan esaslar bakimindan bilhassa
ikinci el satislarda, aractaki eksikliklerin tespiti ve
satis sozlesmesine ya da ayri bir protokole bunlarin
tUketiciye pesinen bildirilmesinde buyuk fayda
bulunmaktadir.

Aractaki ayibin tuketici tarafindan tespiti noktasinda
6502 sayili Kanun, 4077 sayili Kanun’dan farkli olarak,
tUketiciyi herhangi bir bildirim stresi sinirina tabi
tutmamaktadir. YUrirltkten kalkan 4077 sayil Kanun'a
gore tuketicinin, gizli ayip haller ayri olmak Gzere,
satin alma tarihinden itibaren 30 gunluk ayip ihbar
hakki bulunmaktayken, 6502 sayili Kanun bu streyi
tamamen kaldirmistir. Bu durumda tiketici sadece
zamanasimi sinirina tabi olacak olup, araci satin aldig
tarihi takip eden iki yil boyunca tespit ettidi ayiplari
ihbar edebilecektir.

Ayipli bir aracin kendisine teslimi halinde tiketici,
Kanun'un kendisine tamidigr 4 farkl secimlik hakki
kullanabilecektir. Bunlar;

- Araciiade ederek satis bedelinin iadesi

- Aractaki ayiba karsilik gelen tutarda indirim
- Aracin Ucretsiz olarak onarilmasi

- Aracin ayipsiz bir misli ile dedistirilmesi

TUketici, sayilan secimlik haklarindan diledigini
kullanabilir.

4077 sayili Kanun'un vardrlikte oldugu dénemde
tUketici, secimlik haklarini sadece araci aldigi saticiya
karsi dedil, ayni zamanda bayi, acente, Uretici ve
ithalatgiya  karsi da ileri slrebilmekteydi. 6502
sayili Kanun, bu sefer tiketici aleyhine getirdidi bir
degisiklik ile, Gretici ve ithalatcinin sorumluluklarin
sinirlamistir. Buna gore tuketici, ayipli bir aracin
kendisine teslimi halinde saticiya karsi tim secimlik
haklarini kullanabilecekken, Gretici ve ithalatciya karsi
sadece aracin Ucretsiz onarimini ya da ayipsiz bir misli
ile dedistirilmesini talep edebilecektir. Dolayisiyla
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tUketici, Uretici ya da distribUtorden, aracin ve satis
bedelinin iadesini ya da aractaki ayip oraninda indirim
yapilmasini talep edemeyecektir.

TUketiciye satisi yapilan aracin ayipli olup olmadiginin
ispati bakimindan 6502 sayili Kanun, énemli bir yeni
dizenleme getirmis, teslim tarihinden itibaren 6 ay
icerisinde ortaya ¢ikan ayiplarin, teslim tarihinde var
oldugunun kabul edilecedini belirtmistir. Bu durumda
ornedin tiketici, satis tarihini takip eden 6 ayicerisinde
aracin ayiph oldugunu ihbar ederse, aracin tiketiciye
teslim tarihinde ayipli olmadiginin ispat yukU saticiya
ait olacaktir. Saticisi, aracin teslim tarihinde ayipsiz
oldugunu ispat etmedikge, tiketici yukarida belirtilen
secimlik haklari kullanma hakkina sahip olacaktir,

Tuketicilerin ayipl Grin ya da hizmet teslimi halinde
buna iliskin taleplerini ileri sirebilecekleri stre, teslim
tarihinde baslamak Gzere iki yildir. ikinci el satislar
icin bu stre 1 vyil olarak ongérulmustur. Belirtilen
srelerin sonunda zamanasimi stresi donacagindan,
tuketici teslim edilen aracin ayipli oldugunu iddia
edemeyecektir. S6z konusu iki yillik stre sadece,
aragtaki ayibin satici tarafindan agir kusur ya da hile ile
gizlendigi hallerde uygulanmayacaktir.

Sonug olarak, 4077 sayili Kanun'un yerine gelen 6502
sayili Kanun ile, Tuketici Mevzuatindaki tiketicinin
korundugu bakis agisi dedistirilmemis ve daha yogun
bir sekilde devam ettirilmistir. 6502 sayili Kanun
her ne kadar Uretici ve distribGtorin ayipl araclara
iliskin - sorumluluklarini sinirflamissa da, bu  husus
saticilar Uzerindeki sorumluluk yikand artirmis ve
ayrica 30 gunlik ayip ihbar stresinin kaldirlmasi ve
aracin teslimini takip eden alti ay icerisinde yapilacak
ayip bildirimlerinde ispat yUkinin saticida olmasi
yonundeki duzenlemeler ile, otomotiv sektorindeki
saticilar zor bir déneme girmistir. Bu zor suregte
saticilanin, tiketici taleplerinin mumkidn oldugunca
onune gecebilmeleriicin, her turlu tuketici isleminde
tuketiciyi aydinlatirken, kendisini koruyucu énlemleri
saglamasi gerektidi kaginilmazdir.

YENI 6502 SAYILI TUKETICININ KORUNMASI HAKKINDA

KANUN SONRASINDA OTOMOTIV SEKTORUNDEKI AYIPLI SATISLAR
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At that point, the criterion for evaluation is to have
the reasonable features expected from a second
hand vehicle. In that regard, it would be helpful to
determine the deficiencies of the vehicle and inform
the consumer of such deficiencies in the sales contract
or an additional protocol while selling second hand
vehicles.

The main difference of the Code numbered 6502
from the one numbered 4077 with respect to
determination of a defect in vehicles by consumers
is that consumers are not subject to a limitation in
terms of notice period. Consumers were entitled
to inform defects within 30 days as from the date of
purchase excluding hidden defects according to the
annulled Code numbered 4077 whereas the Code
numbered 6502 does not provide for such a limitation.
Accordingly, consumers shall be solely subject to
prescription implying that they shall be able to inform
the defects for two years after purchasing a vehicle.

In case of delivery of a defective vehicle, consumers shall
have 4 options under the Code which are:

- Returning the vehicle and getting reimbursement of
the sales price

- Discount equivalent to the defect in the vehicle

- Repair of the vehicle free of charge

-Replacement of the vehicle with another one free of
defects

Consumers shall be at liberty to prefer one of the
abovementioned options.

The Code numbered 4077 entitled consumers to
make use of their discretionary power not only to
the seller of the vehicle but also to the dealer, agent,
manufacturer and importer. The Code numbered
6502 has restricted the liability of manufacturer and
importer companies by making an amendment against
consumers. In that regard, consumers may make use
of all of their discretionary powers against the seller in
case of delivery of a defective vehicle whereas they may
demand the manufacturer and importer only to repair
the vehicle free of charge or to replace it with another
one free of defects. Therefore, consumers may not
demand manufacturer or distributor companies to

DEFECTIVE PRODUCT SALES IN AUTOMOTIVE INDUSTRY

accept return of the vehicle and reimburse the sales
price or to make a discount in pro rata basis in line with
the defect.

The Code numbered 6502 introduces an important
principle for proving the availability of any defect in a
vehicle sold to a consumer in that it indicates that any
defect that is discovered within 6 months as from the
delivery date shall be regarded to have been available
on the delivery date. In that case, if a consumer informs
of any defect with the vehicle within 6 months after the
sales date, the seller shall be obliged to prove that the
vehicle was free of defects on the date of delivery to the
consumer. Unless the seller proves that the vehicle was
free of defects on the date of delivery, the consumer
shall be entitled to the options provided above.

Consumers shall be able to make claims for defective
products or services for two years as of the delivery
date. This period shall be 1year for second hand sales.
Since prescription shall be applicable at the end of the
abovementioned durations, consumers shall not be
able to make claims for defects. The two-year period
shall not be applicable solely to situations where
any defect is hidden by the seller through grave
misconduct or fraud.

In conclusion, the Code numbered 6502 replacing
the Code numbered 4077 does not change the
perspective of Consumer Legislation protecting
consumers but reinforces it even further. Although the
Code numbered 6502 introduces a limitation to the
liability of manufacturer and distributor companies with
respect to defective vehicles, this has increased the
burden of liability on sellers. Furthermore, provisions
removing the 30-day notice period for defects and
imposing burden of proof on sellers in case of defect
notices made within six months after delivery imply the
beginning of a rather challenging period for sellers in
automotive industry. It is necessary for sellers to take
self-protective precautions while informing consumers
about all kinds of consumer transactions so as to avoid
claims of consumers to the extent possible.

FOLLOWING THE INTRODUCTION OF NEW CODE ON PROTECTION OF CONSUMERS NO. 6502
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28112013 tarihli Resmi Cazete'de vayimlanan ve
28052014 tarihinde yurarlige giren 6502 Sayili
Tuketicinin Korunmasi Hakkinda Kanun (‘Kanun’)'un
40 ila 46. maddeleri arasinda ‘On Odemeli Konut
Satis Sozlesmeleri” duzenlenmistir. On ddemeli konut
satislarina iliskin uygulama usul ve esaslari, 2711.2014
tarihli ve 29188 sayili Resmi Gazete'de yayimlanarak
yayimi tarihinde yarirlige giren ‘On Odemeli Konut
Satislari Hakkinda Yonetmelik'te yer almaktadir.

TANIM VE GECERLILIK SORUNU

On ddemeli konut satisi sozlesmeleri, tiketicinin
konut amacl bir tasinmazin satis bedelini énceden
pesin veya taksitle ddemeyi, saticinin da bedelin
tamamen veya kismen odenmesinden sonra
tasinmazi tuketiciye devir ve teslim etmeyi Ustlendigi
sozlesmedir. Konut, 634 sayili Kat Mulkiyeti Kanunu’na
tabi mesken amagli kullanilan ya da mesken niteligi
tasimamakla birlikte tiketicilerin kullanimina sunulan
her turld badimsiz bolimu ifade etmektedir. Giris
kisminda belirtilen hukuki duzenlemeler, ‘tuketici
islemi” kabul edilen hukuki iliskilere uygulanacaktir.
Tuketici islemlerinin bir tarafini temsil eden ‘tuketici’,
‘ticari veya mesleki olmayan amaclarla hareket eden
gergek veya tuzel kisi’ olarak tanimlanmistir.

On ddemeli konut satis sozlesmesi kurulmadan en
az bir giin 6nce, en az on iki punto blyukligunde,
anlasilabilir bir dilde, acik, sade ve okunabilir sekilde
duzenlenen ‘On Bilgilendirme Formu’nun tiketiciye
verilmesi zorunludur. Bu formda yer almasi gereken
bilgiler, On  Odemeli Konut Satislan  Hakkinda
Yonetmelik'te belirtilmistir. Ek olarak tUketiciye,
bagimsiz bolum plani, vaziyet plani, kat plani ve mahal
listesi verilecektir.

On odemeli konut satis sozlesmesi, kat irtifak
devrinin tuketici lehine tapu siciline tescil edilmesiyle
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ON ODEMELI KONUT
SATIS SOZLESMELERI

AV. AYSE DERYA ELCIN - ASSOCIATE

birlikte yapilacak yazili bir sozlesme seklinde veya
noterliklerde duzenleme seklinde vyapilan satis vaadi
sozlesmesiile kurulur. Aksi halde s6zlesme gecersizdir.
On o6demeli konut satis sozlesmesinin, en az on
iki punto buyuklugunde, anlasilabilir bir dilde, agik,
sade ve okunabilir bir sekilde yapilmasi, bir 6rnedinin
tuketiciye verilmesi ve zorunludur. Sozlesmede, On
OdemeliKonut SatislariHakkinda Yonetmelik'te acikca
sayilan bilgilerin yer almasi zorunludur. Saticl, gegerli
bir sdzlesme yapilmis olmadikga tuketiciden herhangi
bir isim altinda 6deme yapmasini veya tiketiciyi bor¢
altina sokan herhangi bir belge vermesini isteyemez.
Yapi ruhsati alinmadan, tiketicilerle 6n édemeli konut
satis sozlesmesi yapilamaz.

Sozlesmeye konu konutun yer aldigi projede sonradan
degisiklik yapilmasi durumunda, bu degisikligin
tUketiciye yazili olarak bildirilmesi zorunludur. Tuketici
yapilan proje dedisikligini kabul etmeyerek 1 (bir)
ay icinde vergi, harg, masraf, tazminat ve benzeri
adlar altinda hicbir bedel 6demeksizin sdzlesmeden
donebilme hakkina sahiptir. Proje dedisikliginin yasal
zorunluluklardan veya mucbir sebep hallerinden
kaynaklanmasi durumunda satici, tlketiciden vergi,
harc ve benzeri vyasal yukumluliklerden dodan
masraflar ile sozlesme bedelinin yizde ikisine kadar
kesinti yapabilecektir.

On odemeli konut satisi sozlesmelerinde tiketiciyi
korumaya yonelik duzenlemelerden biri, konutun
devir veya teslim suresinin sinirflandiriimasidir. Bu
sekilde tuketicinin uzun vyillar 6deme vyapip hicbir
edim elde etmemesi ihtimali engellenmek istenmistir.
Buna gore, 6n odemeli konut satisinda devir veya
teslim suresi sozlesme tarihinden itibaren otuz alti
ayl gegemeyecektir. Kat mulkiyetine konu konutun
tuketici adina tescili ve kat irtifakina konu konutun
tuketici adina tapu siciline tescil edilmesiyle birlikte
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RESIDENTIAL REAL PROPERTY SALE
WITH ADVANCE PAYMENT AGREEMENT

Residential Real Property Sale with Advance Payment
Agreement’ is requlated in articles 40 to 46 of the Act
on Protection of Consumers numbered 6502 (the
“Act”) which was published in the Official Cazette
dated 2811.2013 and entered into force on 28.05.2014.
The implementation procedures and principles
concerning residential real property sale with advance
payment is available in ‘Regulation on Residential Real
Property Sale with Advance Payment’ promulgated in
the Official Cazette on 27112014 with issue number
29188 entering into force simultaneously.

DEFINITION AND QUESTION OF
VALIDITY

Residential real property sale with advance payment
agreements are defined as the type of agreement in
which a consumer undertakes to pay the sale price
of a residential real property in cash or instalments
in advance while the seller undertakes to hand over
the real property to the consumer after the sale
price is paid fully or partially. Residence refers to any
independent unit which is occupied as domicile under
the Condominium Act numbered 634 or presented
to the utilization of consumers albeit not being
qualified as a domicile. Legal regulations indicated
in introduction section shall apply to civil relations
regarded as a ‘consumer transaction’. Constituting
one side of consumer transactions, a ‘Consumer’ is
defined as ‘a real or legal person acting out of non-
commercial or non-professional motives’.

It is obligatory to draw up a ‘Preliminary Information
Form’in a comprehensible language and clear, simple
and legible manner with minimum twelve fonts and
to submit it to the consumer minimum one day
before the residential real property sale with advance
payment agreement is executed. The information
that shall be given in the form is provided in the

Regulation on Residential Real Property Sale with
Advance Payment. In addition, consumers shall be
given the independent unit plan, layout plan, floor
plan and site list.

Residential real property sale with advance payment
agreements shall be framed in the form of a written
agreement to be executed upon registration of
construction servitude transfer for the benefit of the
consumer before title deed registry or preliminary
sale agreement to be executed before civil notaries.
Otherwise, the agreement shall be null and void.
It is obligatory to execute the residential real
property sale with advance payment agreements in a
comprehensiblelanguage and clear, simple andlegible
manner with minimum twelve fonts and to submit one
copy to the consumer. The agreement must include
the details specifically stated in the Regulation on
Residential Real Property Sale with Advance Payment.
Sellers may not ask consumers to make any payment
or submit any obligating document under any pretext
unless a valid agreement is executed. Residential real
property sale with advance payment agreements may
not be executed with consumers without receiving
construction permit.

In case of any future modification in the relevant
project, it is obligatory to inform consumers of such
modifications in writing. In such cases, consumers
are entitled to rescind the agreement within 1 (one)
month by not agreeing to project modification
without incurring the obligation to make any payment
such as taxes, charges, expenses, indemnities etc. In
the event that the project modification arises from
legal obligations or force majeure conditions, the
seller may deduct the expenses arising from taxes,
charges and similar obligations as well as up to two
percent of the contract value from the consumer.




konutun oturmaya elverisli bir sekilde zilyetliginin
devri hallerinde konutun tuketiciye devir veya teslim
edildigi kabul edilecektir.

TEMINAT

Tuketicilerin -~ 6demelerini  vyaptiklari  konutlari
edinmelerini ya da odedikleri meblagi glvence
altina alacak bir koruma saglamayi amaciyla, saticinin
konut satisina baslamadan once, konut adedi 30
(otuz) ve Gzerinde olan projeler i¢in ‘bina tamamlama
sigortas!’ yaptirmasi veya su teminat ve sartlardan en
az birinin saglamasi zorunlu kilinmistir: ‘banka teminat
mektubu’, ‘hakedis sistemi’, ‘badli kredi ile teminat’.
Bu teminatlar disinda, tiketicinin tim odemelerini
garanti altina alacak baska bir yontem ongorilmesi
durumunda, bu yontem Bakanlik tarafindan uygun
gorilurse teminat olarak kabul edilebilecektir.

Bina tamamlama sigortasinin  kapsami, kosullar
ve uygulama esaslarr  Hazine MdUstesarlidi'nca
belirlenecektir. Bina tamamlama sigortasi kapsaminda
saglanan tazminatin, teminat ve benzeri glivencelerin
iflas veya tasfiye masasina dahil edilemeyecedi
haczolunamayacag, Gzerlerine ihtiyati tedbir ve
ihtiyati haciz konulamayacadi acikea bildirilmistir,
Banka teminat mektubu, saticinin tiketiciye karsi 6n
oddemeli konut satisina iliskin teslim yukamlaltklerini
yerine getirmemesi halinde, tuketicinin  6dedidi
bedeli, ilk talebinde ona derhal 6demeyi kabul ve
taahhut ettigine dair banka tarafindan verilen kesin ve
stresiz mektuptur.

TUketicinin 6demelerinin hakedis sistemi ile

teminat  altina  alinmasi  durumunda,  tiketici,
oddemeleri sozlesmede belirtilen bir bankada satici
adina acilacak bir hesaba vyatirmakla yikamlu
olacaktir. Bu hesapta toplanan tiketici ddemeleri
konutun devir veya teslimine kadar bloke altinda olup,
yalnizca hakedis karsiliginda serbest birakilabilecektir.
Konutun tamamlanma oranina gore belirlenecek
hakedis sisteminde, ddemelerin dogrudan bankaya
yapilmis olmasi ve bankalarin sorumlulugu altinda,
insaatin ilerleme seviyesi oraninda sirkete aktariimasi
esastir. Bu sekilde yapilacak 6demelerde tiketicinin
rizasl aranmayacaktir.  Bu islemlerle ilgili olarak
banka, tUketiciden komisyon ve benzeri isim altinda
herhangi bir bedel talep edemeyecektir. Satici, teslim
yUkumlultklerini yerine getirmezse, hesap Gzerindeki
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haklarini  kaybedecektir. Bu durumda, tiketicinin
yapmis oldugu odemelerin hakedis usuline gore
saticiya 6denmemis kismi banka tarafindan tiketiciye
iade edilecektir.

Badli krediile teminat; on 6demeli konut satisinin bagl
krediile yapilmasi halinde, kullandirilan kredi tutarinda
teminat sadlanmis olur. Ancak, satici kullanilan bagli
kredi tutarinin Gzerinde kalan tutari, ayrica teminat
altina almak zorundadir.

CAYMA HAKKI

On odemeli satislarda tiketiciyi korumaya yonelik
cayma hakki  getirilmistir.  Genellikle  yogun
reklamlarla cazibesi artirilan ve maket Uzerinden
proje asamasinda cesitli tanitimlarla satislari yapilan
bu satislarin dustnulmeden  akdedilmis  olmasi
ihtimali yiksek olabilmektedir. Bu tir sozlesmelerde
ozellikle vyazili sozlesme metninin okunmasindan
ve uzun bir sire 6deme vaptiktan sonra ancak
edime hak kazanilacaginin algilanmasindan sonra,
bu sozlesmeden kurtulma istedinin dogmasi
muhtemeldir.  Bu acidan tuketici, sozlesmenin
kuruldugu tarihten itibaren on dort gun iginde
herhangi bir gerekce gostermeksizin ve cezai sart
6demeksizin 6n 6demeli sozlesmeden cayabilecektir.
Cayma hakkinin  kullanildigina  dair  bildirimin
Noterlikler araciligiyla yoneltiimesi yeterlidir,

Konut bedelinin bir kisminin bagl kredi ile karsilanmasi
durumunda, cayma hakkinin kullanildigi bilgisi satici
tarafindan ilgili konut finansmani kurulusuna derhal
bildirilmesi gerekmektedir. Tasinmazin kismen veya
tamamen bagli krediyle alinmasi durumunda badli
kredi sozlesmesi, sozlesmenin kuruldugu tarihte
hiktm dogurmak Gzere cayma hakki stresi sonunda
yurarlige girecektir. Konut finansmani kurulusu
cayma hakki stresi icinde tuketiciden faiz, komisyon,
yasal yukumlulik ve benzeri isimler altinda higbir
masraf talep edemeyecektir.

Tasinmaz icin bina tamamlama sigortasi yaptirlmis
ise, sigorta teminat, kuruldugu tarihten itibaren
hiktm dodurmak Gzere cayma hakki stresi sonunda
yurarlide girecektir.

ON ODEMELI KONUT SATIS SOZLESMELERI
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One of the regulations meant to protect consumers
in residential real property sale with advance payment
agreements is the limitation to the period transfer
or delivery of the residence. This regulation aims
to protect consumers against the likelihood that
they may make payment for long years and receive
nothing in turn. Accordingly, the hand over period
shall not exceed thirty six months as of the date
of the agreement with respect to residential real
property sale with advance payment. A residence
shall be considered to have been handed over to
the consumer upon transfer of its ownership to
the consumer in a manner appropriate for dwelling
following registration of the residence in the name of
the consumer for residences subject to condominium
and registration in the name of the consumer
before title deed registry for residences subject to
construction servitude.

GUARANTEE

It is obligatory to provide a ‘building completion
insurance’ or meet at least one of the following
guarantee requirements for projects containing 30
(thirty) or more residences with a view to affording a
protection that shall quarantee that consumers may
acquire the residences for which they may make
payments or obtain a security for the amount they
pay: ‘bank letter of guarantee’ ‘allowance system’,
‘security with dependent loan’. Any other method
apart from those indicated above which is determined
for providing security for all of the payments of
consumers may be accepted provided that the
Ministry deems such method acceptable.

The scope, conditions and implementation principles
of building completion insurance shall be determined
by the Undersecretariat for Treasury. It is clearly
indicated that indemnity, security and similar
guarantees provided under building completion
insurance may not be included in bankruptcy or
liquidation process, seized or made subject to any
provisional injunction and provisional attachment.

Bank letter of guarantee is a definite and perpetual
letter issued by a banking institution agreeing and
warranting to refund the sum paid by the consumer
immediately upon first demand in case the seller fails
to perform its obligation to deliver the residential

real property to the consumer under the advance
payment sale that is made.

If the payments of consumer is guaranteed by means
of allowance system, the consumer shall be obliged
to deposit the payments to the bank account of the
seller as provided in the agreement. The consumer
payments collected in that account shall remain
blocked until the hand-over of the residence, only to
be released in return for the allowance. It is essential
that the payments be made directly to the bank which
shall then transfer the payments to the company in
proportion to the progress of the construction under
the allowance system which shall be determined
according to the completion rate of the residence.
Consent of the consumer shall not be sought for
such payments. The bank shall not demand any
payment such as commission from the consumer
for such transactions. The seller shall be deprived
of its rights on the payment if it fails to perform its
delivery obligations. In that case, the amount not paid
to the seller under the principle of allowance shall be
refunded to the consumer by the bank.

Security with dependent loan; in case the residential
real property with advance payment is made with a
dependent loan, security equal to the amount of the
loan disbursed shall be provided. Nevertheless, the
seller shall have to provide security for the amount
above the dependent loan that is disbursed.

RIGHT TO WITHDRAW

Consumers are entitled to withdraw from advance
payment sales. It is highly probable that sale
agreements are generally executed without paying
much thought since they are rendered more attractive
with intensive advertisement campaigns and several
promotions with dummies in project phase. In such
agreements, consumers may wish to withdraw from
the agreement after reading the written agreement
text and understanding that they shall acquire the
right to the real property only after making payment
for a long time. Accordingly, consumers shall be able
to withdraw from the advance payment agreement
without any just cause or payment of penalty within
fourteen days. Itis sufficient to serve a notice through
notary to inform the seller of exercising the right to
withdraw.

RESIDENTIAL REAL PROPERTY SALE WITH ADVANCE PAYMENT AGREEMENT



SOZLESMEDEN DONME

Tlketiciye taninan diger bir imkan, konutun devir
ve teslim edilmesine kadar herhangi bir gerekge
gostermeden so6zlesmeden donme hakkidir. Donme
bildiriminin saticiya Noterlikler araciligiyla yoneltilmesi
yeterlidir. Konut bedelinin bir kisminin bagl kredi ile
karsilanmasi durumunda, donme hakkinin kullanildigi
bilgisinin satici tarafindan ilgili konut finansmani
kurulusuna derhal bildirilmesi gerekmektedir.

Kuskusuz, bu hallerde saticiyi korumak acisindan
tUketicinin bir donme cezasi ve konutun satisi veya
satis vaadi sozlesmesi nedeniyle olusan vergi, harg
ve benzeri yasal yukimluliklerden dodan masraflari
Odemesi  sozlesme  ile  kararlastirilabilecektir.
Sozlesmedenddnilmesidurumundasaticl, dnodemeli
konut satisi nedeniyle olusan vergi, har¢ ve benzeri
yasal yukumluluklerden dodan masraflar ile sozlesme
bedelinin yuzde ikisine kadar tazminatin 6denmesini
isteyebilecektir. Fakat, saticinin yikamlultklerini hic ya
da geredi gibi yerine getirmemesi, tiketicinin 6lmesi,
tiketicinin kazanc elde etmekten surekli olarak
yoksun kalmasi sebebiyle 6n 6demeleri yapamayacak
duruma dusmesi, 6n 6demeli konut satisinin taksitle
yapilmasi durumunda, mevcut sdzlesmenin yerine
konut teslim tarihini gecmeyen ve tiketicinin mevcut
sozlesmeye gore talep edilen vade farkini ddemeyi
de kabul ettigi yeni bir taksitle satis sozlesmesinin
kurulmasina iliskin dnerisinin, satici tarafindan kabul
edilmemesi  nedeniyle sozlesmeden  donulmesi
durumlarinda tuketiciden herhangi bir bedel talep
edilemeyecektir. Bir konutun birden fazla tiketiciye
satilmasi nedeniyle tiketicinin sozlesmeden donmesi
halinde, tuketiciden 6n 6demeli konut satisi nedeniyle
olusan vergi, harg, masraf, tazminat ve benzeri adlar
altinda hicbir bedel talep edilemeyecektir.
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In case the sale price of the residence is covered
partially by means of dependent loan, the seller
is bound to inform the relevant housing funding
institution immediately of the fact that right to draw is
exercised. If the residential real property is purchased
by means of dependent loan partially or fully, the
dependent loan agreement shall be effective after the
expiration of the period of right to withdraw provided
that it shall be binding as of the execution date of
the agreement. The housing funding institution
shall not require the consumer to pay any interest,
commission, legal obligation or similar costs in the
course of the withdrawal period.

If building completion insurance is provided for the
real property, the insurance cover shall be shall be
effective after the expiration of the period of right to
withdraw provided that it shall be binding as of the
execution date.

RESCISSION FROM AGREEMENT

Consumers, in addition to the rights provided above,
are entitled to rescind the agreement without cause
until the residence is handed over to them. It is
sufficient to serve a notice through notary to inform
the seller of exercising the right to rescind. In case
the sale price of the residence is covered partially by
means of dependentloan, the sellerisbound toinform
the relevant housing funding institution immediately
of the fact that right to rescind is exercised.

Naturally, it may be determined in the agreement that
the consumer shall be responsible for paying taxes,
charges and similar costs arising from legal obligations
as part of the sale of the residence or preliminary
sale agreement in addition to a rescission penalty
to protect the interests of the seller in such cases.
In case of rescinding the agreement, the seller may
ask the consumer to pay taxes, charges and similar
costs arising from legal obligations as part of the
sale of the residence or preliminary sale agreement
in addition to an indemnity up to two percent of the
contract value. Nevertheless, it shall not be possible
to claim any payment in case the consumer rescinds
the agreement due to non-performance of the
obligations of the seller at all or duly, decease of the
consumer, insolvency of the consumer in respect
of advance payments because of being perpetually

deprived of the means to acquire profit, or denial of
the suggestion to execute another sale agreement
including the delay interests provided in the existing
agreement and with the same delivery term instead
of the existing agreement in case the residential
property sale with advance payment is made with
instalments. In the event that the consumer rescinds
the agreement due to the fact that the same residence
is sold to more than one consumer, the seller shall not
ask the consumer to pay any taxes, charges, indemnity
and similar costs as part of the sale of the residence or
preliminary sale agreement.

RESIDENTIAL REAL PROPERTY SALE WITH ADVANCE PAYMENT AGREEMENT
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Cloballesme ile birlikte cesitli tlkeler birbirleriile ortak
isler yapmaya baslamis, uluslararasi ticaret gelismis
ve Ulkeler arasi ozellikle ticari amacl sozlesmeler
cokca imzalanmaya baslamustir. Dolayisi ile blyGyen
ve gelisen ticari hayatta yapilan isler ne yazik ki her
zaman sorunsuz sona ermemektedir. Her ne kadar
sozlesmelerde uygulanacak hukuk ve uyusmazlidi
gormeye vetkili mahkeme belirlenmis olsa da, her
uyusmazlik sonucunda alinan kararin icra edilebilir
olmasi 6nem arz etmektedir. Uluslararasi iliskilerde
taraflar ilgili bir devlet mahkemesinden aldiklari karari,
diger Ulkelerde de icra etmek istemektedirler. Bu
yazida da yukarida belirtilen sebepler ile Tirkiye'de
alinan mahkeme kararlarinin yurtdisinda taninmasi ve
tenfizi dederlendirilmistir.

Tanima, yabanci mahkeme kararinin kesin hikim
ifade ettigi; tenfiz ise kararin icra edilebilirligi anlamina
gelmektedir. Turkiye bu anlamda yabanci mahkeme
kararlarinin taninmasi ve tenfizine iliskin iki tarafl,
ve cok tarafli sézlesmelere taraf olmustur. Tarkiye,
isbu sozlesmeler cercevesinde ve Milletlerarasi Ozel
Hukuk kurallari uyarinca yurtdisinda alinan kararlari
tanimaktadir. Ayni dogrultuda Tark Mahkemelerinin
vermis oldugu kararlar da yabanci devletler nezdinde
gerekli kosullar saglandidi takdirde taninmaktadirlar.

TURKIYE'NIN TARAF OLDUGU IKiLi VE
COK TARAFLI ANLASMALAR

Mahkeme kararlarinin tanima ve tenfize iliskin
devletler arasinda vapilan ve karsiliklilk esasina
dayali bircok anlasma bulunmaktadir. Bu tarz
sozlesmeler genel anlamda gerekliilkeleri ve kosullari
duzenlemektedirler. Turkiye’de hem ikili hem de ¢ok
tarafli tanima ve tenfize iliskin anlasmalari imzalamistir.
Turkiye'nin taraf oldugu ve halen vyurirlikte olan
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LAHEY SOZLESMESI CERCEVESINDE
TURKIYE'DE ALINAN MAHKEME
KARARLARININ TANIMA VE TENFIZI

hukuki ve ticari yabanci kararlarin taninmasi ve
tenfizine iliskin ikili sozlesmeler bulunmaktadir.
Ornedin;

- 23 Mayis 1989 Tarihli Turkiye Cumhuriveti ve
Avusturya  Cumburiyeti  arasinda  Mahkeme
Kararlarinin Taninmasi ve Tenfizi Hakkinda Sozlesme
- 1926 Tarihli Turkiye ile Italya Arasinda Adli Himaye
Adli Makamlarin Hukuk ve Ceza Islerinde Karsilikli
Mizahereti ve Adli Kararlarin Tenfizi Mukavelesi
-Turkiye Cumhuriyetiile Kuzey Kibris Turk Cumhuriyeti
Arasinda Hukuki, Ticari ve Cezai Konularda Adli
Yardimlasma, Tanima ve Tenfiz, Suclularin  Geri
Verilmesi ve Hukdmlerin Nakli Sozlesmesi.

Turkiye'nin taraf oldugu cok tarafli Lahey Sozlesmeleri
de bulunmaktadir. Bu sozlesmeler;

- 15 Nisan 1968 Tarihli Cocuklara Karsi Nafaka
Mukellefiyetine Dair Kararlarin Taninmasi ve Tenfizine
Dair Sozlesme

- 1 Subat 1971 Tarihli Hukuki ve Ticari Konularda
Yabanci Mahkeme Kararlarinin Taninmasi ve Tenfizi
Sozlesmesi ve Ek Protokol

- 1 Haziran 1970 Tarihli Bosanma ve Ayriliklarin
Taninmasina Dair Lahey Sozlesmesi

- 2 Ekim 1973 Tarihli Nafaka Mukellefiyetine iliskin
Kararlarin Taninmasi ve Tenfizine Dair Sozlesme
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RECOGNITION AND ENFORCEMENT
OF COURT ORDERS IN TURKEY
UNDER THE HAGUE CONVENTION

With the rise of globalization, partnerships have
flourished between different countries and the
improvement  of international commerce has
resulted in an increase in the number of international
commercial agreements. Nevertheless, business
transactions performed in the rapidly developing
commercial life may sometimes lead to a number of
problems. Although agreements include provisions as
to the governing law and jurisdiction to be applicable
for potential disputes, enforceability of a decision
made as a result of a dispute is especially important.
In international relations, parties wish to enforce
a decision made by a certain jurisdiction in other
jurisdictions as well. In that regard, this essay focuses
on recognition and enforcement of orders given by
Turkish courts in foreign jurisdictions.

Recognition implies that a foreign court order makes
a final judgment whereas enforcement means the
enforceability of the order. Turkey is a party to bilateral
and multi-lateral conventions as to recognition and
enforcement offoreign court orders. Turkey recognizes
foreign court orders in line with those conventions and
rules of International Private Law. Likewise, the orders
given by Turkish Courts are recognized by foreign
jurisdictions so long as they meet certain requirements.

BILATERAL AND MULTI-LATERAL
CONVENTIONS EXECUTED BY TURKEY
There are various international  conventions
executed for recognition and enforcement of court
orders based on the principle of reciprocity. Such
conventions generally include the necessary principles
and conditions. Turkey has signed various bilateral
and multi-lateral  recognition and  enforcement
conventions.

Turkeyis a party to bilateral conventions for recognition
and enforcement of foreign legal and commercial
orders which are currently in force. Some of them are:

- Convention for Recognition and Enforcement
of Court Orders between Republic of Turkey and
Republic of Austria dated 23 May 1989

- Convention on Legal Aid in Civil and Commercial
Matters and Enforcement of Court Decisions
between Turkey and Italy dated 1926

- Convention on Legal Aid in Civil, Commercial and
Criminal Matters, Recognition and Enforcement,
Extradition and Transfer of Convicts between Republic
of Turkey and Turkish Republic of Northern Cyprus.

Turkey is also a party to multi-lateral The Hague
Conventions which are:

-Convention  concerning the  Recognition  and
Enforcement of Decisions relating to Maintenance
Obligations towards Children dated 15 April 1968

- Convention on the Recognition and Enforcement of
Foreign Judgments in Civil and Commercial Matters
and Supplementary Protocol dated 1 February 1971

- Convention on the Recognition of Divorces and Legal
Separations dated 1June 1970

- Convention on the Recognition and Enforcement of
Decisions relating to Maintenance Obligations dated 2
October 1973




1SUBAT 1971 TARIHLI HUKUKI VE TICARI
KONULARDA  YABANCI MAHKEME
KARARLARININ TANINMASI VE TENFIZI
SOZLESMESI VE EK PROTOKOL'UNUN
GENEL ILKELERI

Hukuki ve ticari konularda alinan yabanci mahkeme
kararlarinin taninmasi ve tenfizine iliskin olarak bircok
devlet tarafindan imzalanan Lahey Sozlesmesinin
amaci imzalayan Ulkeler arasinda ortak tanima ve
tenfiz kurallari olusturmaktir.  Lahey Sozlesmesi
gumrik vergisi, vergi ve ceza bedellering, kisi
ehliyetine, vekalete, iflasa, sosyal guvenlide ve
nukleer konulardaki zarar ve hasara iliskin kararlara
uygulanmaz.

Sozlesme uyarinca taraf olan Ulkede alinan mahkeme
kararlari, Ulkenin adi g6z 6ntinde bulundurulmaksizin
taninacak ve tenfiz edilecektir. Onemli olan kararin
Lahey Sozlesmesi kapsaminda bir mahkemece
verilmesivekararin, kararinverildigi Glkede kesinlesmis
olmasidir. Talepler, kararin alindigi Glke hukukunun
taninmasi ve tenfizi istenen Glke hukukundan farkli
olmasi sebebi ile sozlesme uyarinca reddedilemez.
Ayrica Lahey Sozlesmesi istisnalari sakli kalmak kayd
ile taninmasi ve tenfizi istenen kararin esasi hakkinda
inceleme yapilamaz. Tanima ve tenfize iliskin prosedir
de talebin yapildigi Glke hukukuna tabidir.

Lahey Sozlesmesi bazi hallerde tanima tenfiz talebinin
reddedilecedini acik¢a dizenlemektedir. Sozlesmede
belirtilen red sebepleri asagidaki gibidir.

- Tanima ve tenfiz talebinin yapildigi tlkenin kamu
dizenine aykirilik teskil etmesi

- Kararin hile ile verilmesi

- Ayni taraf ve ayni esasa dair derdest dava mevcut
olmasi

- Aynitaraf ve ayni esasta onceden talep edilen Ulkede
karar verilmis olmasi

- Savunma hakkinin kisitlanmis olmas.

Yukarida belirtilen ilkeler isiginda Lahey Sozlesmesi'ne
taraf olan Ulkeler Sozlesme’de belirtilen kosullarin
saglanmasi halinde birbirlerinin  hukuki ve ticari
konularda verilmis olan mahkeme kararlarini tanimak
ile yukumludurler. Ancak Sozlesme'ye taraf devletler
bazi maddelere cekince koymus olabilirler. Ayrica
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yine belirtmek gerekir ki Lahey Sozlesme’sine taraf
devletlerden bazilari tasdik islemini yapmamistir.

SONUC

Yukarida acgiklananlar  cercevesinde  imzalanmis
uluslararasi sozlesmelere dayanilarak, gerekli sartlarin
yerine getirilmis olmasi Turkiye’de alinan mahkeme
kararlarinin yurtdisinda taninmasi ve tenfizi mimkun
kilinabilmektedir.  Ayrica  belirtmek  gerekir ki,
herhangi bir sozlesme olmamasi halinde de Ulkeler
arasinda karsiliklilik esasi benimsenmis ise kararlarin
taninmasi ve tenfizi yine mumkiandar. Ornedin,
TUrkiye’de Fransa’da alinan bir karar taninmis ise
Fransa’nin da Turkiye'de alinan kararlari tanimasi ve
tenfizi ayrica Fransiz hukukunun aradigi nitelikler
karsilandidi  takdirde ihtimal dahilindedir. Cenel
olarak her devlette aranan genel kriterler de Lahey
Sozlesmesin'de belirtilmis olan; savunma hakkinin
kisitlanmamis olmasi ve kamu duzenine aykirilik
meydana getirilmemesi olarak sayilabilir.  Kisinin
hiukmU veren mahkemeye usuline uygun bir sekilde
cagrilmamis veya o mahkemede temsil edilmemis
yahut bu kanunlara aykiri bir sekilde giyapta hiukim
verilmis olmasi  savunma hakkinin  kisitlandigini
gosterir. Kamu dizeni ise toplumun, belirli bir zaman
dilimi icindeki siyasal, sosyal, ekonomik, ahlaki ve
hukuki acilardan temel vyapisi ve temel cikarlarinin
korunmasi anlamina gelmektedir. Kamu duzeni, bir
toplumda zaman icinde degistigi gibi, toplumdan
topluma da dedisiklik gostermektedir. Bu sebeple
sUphesiz her devlet icin ayri ayri kriterler kamu dizeni
vasfina sahip olabilir.

LAHEY SOZLESMESI CERCEVESINDE TURKIYE'DE ALINAN MAHKEME KARARLARININ TANIMA VE TENFIZI
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GENERAL PRINCIPLES OF
CONVENTION ON THE RECOGNITION
AND ENFORCEMENT OF FOREIGN
JUDGMENTS IN CIVIL AND
COMMERCIAL MATTERS AND
SUPPLEMENTARY PROTOCAL DATED 1
FEBRUARY 1971

The Hague Convention signed by various states for
recognition and enforcement of foreign judgments
in civil and commercial matters is meant to create
recognition and enforcement rules jointly applicable
to the states parties. The Hague Convention is not
applicable to decisions for customs duties, tax and
penalty amounts, capacity of the person, attorneyship,
bankruptcy, social security, and losses and damages
arising from nuclear matters.

According to the convention, court orders to be
rendered in a state party shall be recognized and
enforced regardless of the state. The important point
is that the decision must be made by a court under
the Hague Convention and become finalized in the
relevant jurisdiction. Recognition and enforcement
demands may not be denied under the convention on
grounds that the laws of the two countries differ from
one another. Besides, it is not possible to review the
merits of a decision to be subject to recognition and
enforcement with the exception of the exemptions
provided in the Hague Convention. The procedure for
recognition and enforcement is subject to the law of
the country in which such demand is made.

The Hague Convention clearly provides that
recognition and enforcement demands may be denied
in some cases. The reasons of denial are as follows.

- Contradiction with the public order of the country where
the recognition and enforcement demand is made

- Making the order with fraud

- Availability of a pending case for the same party and
same matter

- Availability of a previous decision in the country of
demand for the same party and same matter

- Restriction of the right to defence.

In the light of the abovementioned principles, states
parties to the Hague Convention are obliged to

recognize the court decisions of one another in
civil and commercial matters to the extent that the
conditions provided in the Convention are met. Still,
states parties may have put reservations on some
of the clauses. Also, it should be noted that some of
the states parties to the Hague Convention have not
concluded the certification process.

CONCLUSION

It is possible to ensure recognition and enforcement
of decisions made by Turkish courts in foreign
jurisdictions provided that the requirements specified
in the international conventions indicated above are
duly met. Furthermore, recognition and enforcement
of decisions would be possible so long as the relevant
countries agree to be bound by the principle of
reciprocity even if there is no such international
agreement applicable to the countries. For instance, if
Turkey recognizes adecision renderedin France, France
would probably recognize and enforce the decisions
rendered by Turkish courts to the extent that they
meet requirements of French law. Generally speaking,
the typical criteria required by every state may be
defined as not restricting the right to defence and
not contradicting with public order as provided in the
Hague Convention. Right to defence may be restricted
by not summoning the relevant person to the court
duly or not giving the opportunity to be represented in
the court or else rendering a judgment in the absence
of the person in violation of the applicable laws. Public
order, on the other hand, refers to protection of the
fundamental structure and benefits of the society in a
certain time span in terms of political, social, economic,
moral and civil aspects. Public order may differ from
society to society in addition to changing in time in a
given society. Therefore, each state may have different
criteria for public order.

RECOGNITION AND ENFORCEMENT OF COURT ORDERS IN TURKEY UNDER THE HAGUE CONVENTION



llac sektord, kendi icerisinde dinamikleri  olan,
devletlerin sosyal politikalarina gore degisiklikler
gosterebilen, patent sureglerinin 6nemli bir role
sahip oldugu ve genel itibariyle yUksek maliyetlerden
oturl piyasa girisin kolay olmadidi bir sektor olarak
tanimlanabilir.

Sektortin ki bas aktort orijinal ve jenerik ilag
firmalaridir. Kisaca bilgi vermek gerekirse; orijinal
ilag firmalar ar-ge faaliyetlerini kendileri yuriterek
Urettigi ilaglarin patent haklarini almak suretiyle
pazarlama yapmaktadirlar. Diger yanda jenerik ilag
firmalari, orijinal ilaclarin patent korumalarinin sona
ermesiyle beraber onlara benzer veya esdederde ilag
Gretimi yapan firmalardir ve orijinal ila¢c firmalarinin
aksine kucuk olceklidirler. Ilac sektorindeki rekabet
acisindan; bu iki farkli olusumun arasindaki iliskiyi
biraz daha detaylandirmakta fayda bulunmakta
olup; AB Komisyon Raporunda yer alan “Jenerik
rekabeti ayni zamanda inovasyon faaliyetlerinin
de surdurtlebilir olmasini saglamaktadir. Soyle ki;
jeneriklerin pazara girmesi ile ortaya cikan rekabet,
orijinal ila¢c firmasinin Grinden elde ettidi kazancin
azalmasina yol a¢maktadir. Dolayisiyla bu firmalar,
gelir seviyesini koruyabilmek ve sabit maliyetlerini
karsilayabilmek icin veni ve gelir getiren ilaglar
kesfetmek durumunda kalmaktadir.” ifadesi, orijinal ve
jenerik ila¢ firmalari arasindaki paradoksal baglantiyi
gozler onlne sermektedir. Komisyon raporundan
alinti yapilmis olan ifadeler, aslinda is bu makalede
vurgulamak istedigimiz hususlar acisindan bir giris
mahiyetindedir. Her ne kadar ila¢ sektorlerinde
dodal olarak, orijinal ilag firmalari ve jenerik ilac
firmalari kendi iclerinde ayri ayri rekabet icerisinde
bulunsalar dahi, en yodun varis, orijinal ve jenerik ilag
firmalari arasinda yasanmaktadir. Hemen belirtmek
gerekir ki; iki farkl tipteki ilag Greticileri arasindaki
rekabet piyasa ac¢isindan arzu edilen bir husus olup;
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fiyat politikasinin tiketici yararina dengelenmesine
yardimer olmaktadir. Jenerik ilaclar ile orijinal ilaglar
birbirlerinin ikamesi olarak kabul edilmektedirler
ve orijinal ilaglar piyasa ilk sdrildiklerinde patent
korumasi altinda olduklarindan; firmalar bu ilaclarin
fiyatlarini yiksek belirleyebilmektedirler ve bununla
baglantili olarak patent slresi boyunca buyuk bir
kar elde etmektedirler. Jenerik firmalarin  etkin
olmamasi, piyasaya yenilik getiren ilaglarin yiksek
fiyatlardan tiketilmesi ve rekabet hukuku acisindan
orijinal ilag  Ureticilerinin  tekellesme  risklerini
dodurmaktadir.  Tekellesme ve hakim durumun
kotuye kullaniima potansiyeli akillara, buyik olgekli
orijinal ilag Ureticilerinin, piyasaya strdukleri ilaglarin
fikri mulkiyet (patent) haklarina sahip olmalarindan
otlrt, rekabetgi bir piyasanin istemeyecedi bir
sekilde tekellesmeye neden olabilecedi endisesini
getirmektedir. Dolayisiyla bu acidan rekabet hukuku
ve patent hakki arasindaki “catismaya” kisaca parantez
agmak gerekir:

FIKRI MULKIYET VE REKABET
DISIPLINLERI ARASINDAKI CATISMA
Yukarida da belirtilmis oldugu tzere; ilag sektorini
ozelinde devam edilecek olursa; patent korumasinin
altindaki ilag Ureticilerine piyasa igerisinde; istedidi
fiyati belirleme, patent hakkini usulen uzatmaya
calisma ve bu gercevede davalar agmak gibi ¢ok genis
bir hareket alani verecedi gozlemlenmektedir. Ancak
soz konusu serbestinin  patent sahibine vermesi
beklenen vyarar ile rekabet¢i piyasadan beklenen
faydalarin bir sire sonra celismesi muhtemeldir.
CUnkU patent hakkina sahip Uretici artik her anlamiyla
so6z konusu Urinin pazarlanmasi, dagitilmasi vs.
konularinda tek basina vyetkili olmustur. Doktrinde
ve Avrupa Komisyonu'nun kararlari dogrultusunda;
patent hakki sahibinin, bu hakkini kotiye kullanmasi,
patent hakkinca korunmaz. Bu sekilde bir kotiye
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COMPETITION ANALYSIS

FOR PATENT PROCESS IN
PHARMACEUTICAL INDUSTRY

Pharmaceutical industry may be defined as an industry
with its intrinsic dynamics which may be varied according
to the social policies of states with patent processes
having animportant role and marked with generally high
costs making it difficult to enter into the market.

Two main actors of the industry are originator and
generic companies. Originator companies perform
marketing activities by purchasing patent rights of
drugs they manufacture by means of conducting
R&D activities themselves. Ceneric drug companies,
on the other hand, manufacture drugs similar or
equivalent to original drugs upon expiration of the
applicable patent protection and they are of smaller
size as opposed to originator companies. It would
be beneficial to explain the relationship between
the two different formations in more detail in terms
of the competition in pharmaceutical industry. EU
Commission Report states that “Generic competition
also ensures that innovation activities are sustainable.
To be more explicit, the competition that occurs due
to the introduction of generics into the market leads
to the decrease of proceeds acquired by an originator
company froma product. Therefore, those companies
have to develop new and profitable drugs to preserve
their income level and meet the fixed costs” which
reveals the paradoxical relationship between original
and generic drug companies. In deed, the statements
in the Commission report may be regarded as an
introduction to the matter that shall be underlined in
this essay. Although naturally originator and generic
companies have competition within their own
cluster, the most challenging competition is between
originator and generic companies.

It should be noted that competition between
manufacturers of two different types of drugs is
desirable for the market since such competition

helps to balance the price policy for the benefit of
consumers. Generic and original drugs are regarded
as substitutes of one another and as the original
drugs are under patent protection when they are
first marketed, the companies are able to set high
prices for those drugs enabling them to acquire
significant profit during the term of the patent. The
fact that generic companies are not effective leads
to marketing of innovative drugs with high prices
giving rise to the risk of monopolizing of originator
companies in terms of competition law. The potential
of abusing monopoly and dominance in the market
gives rise to the concern that large size originator
companies may lead to monopolization which is
undesirable for the competitive market since they
hold the intellectual property (patent) rights of
the drugs they develop. In that regard, it would be
beneficial to explain the “conflict” between the
competition law and patent right in more detail:

CONFLICT BETWEEN INTELLECTUAL
PROPERTY AND COMPETITION
DISCIPLINES

As it is indicated above, it is observed that patent
protection for pharmaceutical industry shall grant
drug manufacturers a very significant freedom of
action within the market including determining the
price as they wish, endeavouring to extend the patent
right duly and initiating legal action in that regard. Still,
it is probable that the benefit to be granted to patent
holders by means of the aforementioned freedom
and the benefits expected from a competitive
market may conflict a while later. This is because
the manufacturer with the patent rights becomes
the exclusive authority for all aspects of the product
including marketing, distributing etc. The Doctrine
and European Commission decisions make it clear
that patent rights do not provide protection to




kullanilma durumu so6z konusu olursa, rekabet
otoritelerinin  muadahaleleri mesru olacaktir. Keza,
doktrinde de fikri mulkiyet hakkinin sahibine tanimis
oldugu kullanim hakkinin = sinirlarinin;  Rekabetin
Korunmasi, Kamusal ve Toplumsal Menfaatler ve
Tuketici Menfaatleri oldudu belirtilmistir.

Fikri Mulkiyet haklari ile rekabet hukuku arasindaki
iliskiyi kisaca ozetledikten sonra; ila¢ sektorinin
dinamiklerine badli olarak incelemelerimize devam
edebilir ve su ana kadarki ifadelerimizden, ilac
sektorinde yasanana rekabetsel sorunlarin mevzuatla
ilgili degil, uygulama ile ilgili oldugunu soyleyebiliriz.
Peki, soz konusu rekabeti olumsuz yonde etkileyen
ya da bir baska deyisle patent hakkinin rekabeti
engelleyici sekilde kullanimina yol acan davranislar
nasil viicut bulmaktadir? Rekabet Kurumu’nun sektor
raporuna gore; bu davranislar; patent kimeleri ve
bolinmis patent basvurular, patent davalari ve
patent uzlasma anlasmalaridir:

Patent Kiimeleri ve Bdliinmiis Patent Basvurulari
Orijinal ilag firmalari hali hazirda patent korumasi
altinda olan Grunlerinin, patent sirelerinin bitmesine
gorece az bir zamanin kalmasiyla, jenerik ilag
firmalarinin piyasaya girmelerinizorlastirmak amaciyla,
AB Komisyonunun raporuna gore; “Ana patent sona
ermeden 6nce mahkeme tarafindan hikimsuz kilinsa
dahi, orijinal ila¢ firmalar tarafindan patent kimeleri
vasitaslyla; farkli dozaj formlari, Uretim prosesleri ya
da ila¢ formulasyonlarina ait patentler kullaniimak
suretiyle “cok katmanli savunma” olusturulmakta
ve pazara qiris glclestiriimektedir” Yine ayn
ama¢ dodrultusunda, “Bazi durumlarda orijinal ilag
firmalari ana patent basvurusunu bir ya da daha
fazla basvuruya ayirarak beklemedeki basvurularin
sayisini codaltabilmektedir” Tim bu stratejiler dogal
olarak sureci uzatir ve jenerik firmalarin piyasaya
girebilmeleri agisindan buyuk bir belirsizlik olusturur
ki; bu da tahmin edilebilecedi Uzeri rekabetci bir
piyasanin arzulamayacadi bir durumudur.

Patent Davalari

Burada dedinilmesi gereken gergekten bir patent
ihlali nedeniyle agilan davalar dedil, piyasanin niteligi
itibariyle cok daha buyik o6lgekli olan orijinal ilac
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Gretici firmalarinin, patent koruma suresi bitmek
Gzere olan ilaclar i¢in actigr patent ihlali davalandir.
Bu davalarda mahkemelerin ihtiyati tedbir karari
vermeleri, jenerik firmalarin girislerini fillen gecici de
olsa durdurmaktadir. Unutmamak gerekir ki; jenerik
firmalar, orijinal Grinlerden beslendiklerinden 6targ,
bu Granlerin formallerini kullanmaya mecburdurlar.
Fakat boylesine davalar belirttigimiz gibi onlarin
faaliyetlerini ¢cikmaza sokmaktadir. Ote yandan, dava
sUrecindekiyargilama giderleri riski ve yargilama stresi
de vyine jenerik firmalar acisindan oldukga caydiric
olabilmektedir. Hemen belirtmek gerekir ki; patent
davasi yoluyla jenerik firmalarin girisini zorlastirma
konusu, Turkiye’'de ayni sekilde tezahtr etmeyebilir
keza Rekabet Kurumu'nun sektor raporuna gore;
Ulkemizde patent davalarinin blyuk bir codunlu
jenerik firmalarinin lehine sonuglanmaktadir ki; bu da
orijinal ilag Ureticilerini tazminat yukumltlugu altina
girme riskini almamaya itecektir.

Uzlasma Anlasmalari

Uzlasma anlasmalari genellikle mahkemeye intikal
etmis olmakla beraber hentz karar verilmemis davalar
bakimindan gegerlidir. Yukarida da belirtilmis oldugu
gibi; jenerik ilag Ureticilerinin yargilama slrecinin
getirdigi olumsuzluklar yasamamak istememesine
bagli olarak her iki taraf icerisinde cazip bir secenek
olabilmektedir. Gerek ABD Rekabet Otoritesi, gerek
AB Komisyonu bu tir anlasmalarin rekabeti olumsuz
yonde etkiledigine kanaat getirmislerdir. Ulkemizde de
Rekabetin Korunmasi Hakkinda Kanun cercevesinde,
s6zU gecen anlasmalarin korunmayacadi oldukga
muhtemel olup; AB Komisyonu’'nun konu ile ilgili
tespitini paylasmakta fayda vardir: “Jenerik ilacin
pazara qirisi ¢esitli sekillerde sinirlandirilabilmektedir.
Pazara girisin  sinirlandinildigi  en  acik  durum,
uzlasma anlasmasi, jenerik ilag firmasinin  orijinal
ilac firmasina ait patentin gecerliligini kabul ettigini
ve patentin slUresi dolana kadar pazara girmekten
kacinacadini acikga belirten hukumler igerdiginde
ortaya ¢cikmaktadir. Orijinal ilag firmasi, belirli patent
haklarricin lisans vererek jenerik ilag firmasinin pazara
girmesine olanak taniyacagr konusunda garanti verse
dahi anlasmanin yine de jenerik Grintn pazara girisini
sinirlandirdigi kabul edilmektedir. Buna gore, jenerik
ilac  firmasinin  lisans anlasmasinin  hukumleriyle

ILAC SEKTORUNDE PATENT SURECINE ILISKIN REKABET ANALIZI

ENG

patent right holders that abuse any such right. In case
of any abuse, competition authorities may legally
intervene in the situation. Similarly, the doctrine states
that the rights of use granted to the holder of an
intellectual property are limited with the Protection of
Competition, Public and Social Benefits and Consumer
Benefits.

Now that the relationship between Intellectual
Property rights and competition law has been
summarized, we may continue with our analyses based
on the dynamics of the pharmaceutical industry and
we may as well assert that the competitive problems
in the pharmaceutical industry are not due to the
legislation but the implementation. Then, how do
such acts arise to affect the competition negatively
or lead to the use of patent right in a manner to
prevent competition? Industrial report issued by the
Competition Authority define such acts as patent
clusters and subdivided patent applications, patent
cases and patent settlement agreements:

Patent Clusters and Subdivided Patent Applications
According to the EU Commission report, “even
if the court order annuls it prior to the expiration
of the main patent, originator companies create
a ‘multi-layer defence’ by using different dosage
forms, manufacturing processes or patents of drug
formulations by means of patent clusters and make
it difficult to enter into the market” so as to obstruct
entrance of generic drug companies into the market
as shortly before the expiration of the patent term
of products currently under patent protection Also,
"originator companies multiply the number of pending
applications by subdividing the main patent application
to one or more than one application in some cases'
for the same purpose. All those strategies extend the
process understandably and create a real uncertainty as
to the entrance of generic companies into the market,
which is undesirable for a competitive market.

Patent Cases

It would be reasonable to refer to cases filed by large
scale originator companies in the market for patent
violations with respect to drugs of which patent term
is about to expire rather than those filed for actual

patent violations. Provisional injunction orders given
by courts in such cases prevent generic companies
from entering into the market for a temporary period.
It should be noted that generic companies are obliged
to use the formulae of original products since they
depend on such products. Those cases, however,
create a stalemate for their commercial activities.
On the other hand, court costs and the length of
prosecution process may also be quite deterrent
for generic companies. In that regard, it might be
beneficial to indicate that what is specified above for
legal actions taken for obstructing entrance of generic
companies into the market may not be valid for
Turkey since the industrial report of the Competition
Authority explains that the majority of patent cases
result in favour of generic companies in Turkey which
may cause originator companies to avoid taking the
risk of indemnification.

Settlement Agreements

Settlement agreements are typically made for
pending cases before courts. As it is indicated above,
it may turn out to be advantages for both parties in
that generic companies do not wish to undergo the
negative aspects of prosecution process. Both US
Competition Authority and EU Commission have
become convinced such agreements have a negative
impact on competition. It is probable that the Code
on Protection of Competition currently in force in
our country shall not protect the agreements and
at that point, it might be beneficial to refer to the
determinations of EU Commission on this issue:
“Entrance of generic drugs into the market may be
restricted in several ways. The most explicit example
of restriction of entrance into the market is when a
settlement agreement includes clear provisions that
the generic company acknowledges the validity of
the patent owned by the originator company and
accordingly, it shall refrain from entering into the
market till the expiration of the patent. Even if the
originator company warrants that it shall enable
the generic company to enter into the market
by granting license for certain patent rights, such
agreements are considered to restrict the entrance
of generic products into the market. Accordingly,
generic company is partially or fully controlled by the
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kismen ya da tamamen orijinal ila¢ firmasi tarafindan
kontrol edilmektedir. Bu durum jenerik ilag firmasinin
orijinal ilag firmasina ait Grinunin distribltord olmasi
ya da etkin maddeyi orijinal ilag firmasindan tedarik
etmesi durumunda da gegerlidir”

KAYNAKCA:

Rekabet Kurumu, 27.03.2013, Sektor Arastirma
Raporu, “Turkiye beseri ilag sektérdndn mevcut
yapisi ve mevzuati incelenerek rekabet sorunlarinin
belirlenmesi ve rekabetin gelistirilmesi ydnunde
6nerilerin olusturulmas:.”
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originator company based on the provisions of the
relevant license agreement. This is also valid when a
generic company acts as the distributor of a product
developed by the originator company or supplies the
active substance from the originator company.”
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Turkey and determination of competition problems
by analysing the legislation and forming suggestions
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Turkiye'de yenilenebilir enerji kaynaklarindan (gunes,
rlizgar, dalga, bioktle, jeotermal, hidrolik ve hidrojen
enerjisi) elektrik Uretme edilimi son vyillarda giderek
artis gostermektedir. Elektrik Gretmek icin en ¢ok
kullanilan yenilenebilir enerji kaynaklarinin basinda ise
guines enerjisi gelmektedir. Gunesin fosil yakitlardan
farkli olarak gevreye en az duzeyde sera gazi yaymasi
sebebiyle cevreye dost, temiz ve sinirsiz bir alternatif
enerji kaynadi olmasi, Dinya’da glnes enerjisinden
elektrik tretme ediliminin baslica sebebidir. Turkiye'ye
bir metrekareye yilda ortalama 1500—-2000 kilovat saat
(“kwh”) giines isini diismektedir. Bu agidan Turkiye'nin,
Dunya’nin en ¢ok gunes alan Ulkelerinden biri olusu
Turkiye’de gunes enerjisinden  elektrik  Gretmek
isteyenlerigin buyuk bir sans nitelidi tasimaktadir.

2 Kasim 2013 tarihi ile birlikte vyurirlige giren
“Elektrik  Piyasasinda Lisanssiz  Elektrik  Uretimine
liskin Yonetmelik” (“Yonetmelik”) ile Tarkiye'de bir
yenilenebilir enerji kaynadi olan gunesten elektrik
Uretiminde kolaylik saglamistir. Bu tarihe kadar gliines
enerjisinden elektik Gretmek icin tek yol buna yonelik
sirket kurmak, on lisans ve lisans almak yakamlalaga
gibi cok yuksek malivetli asamalardan gecmekteydi
(28809 sayili Elektrik Piyasasi Lisans Yonetmeligi).
Ancak, Elektrik Piyasasinda Lisanssiz Elektrik Uretimine
iliskin Yonetmelik, boyle zorlu sartlara bagh olmadan;
elektrik abonesi olan her gergek ve tuzel kisinin
kolaylikla elektrik Gretim tesisi kurabilmesine olanak
taninmistin. Bu yonetmelikle lisans alma veya sirket
kurma zorunlulugu olmadan ve yuksek maliyetli bir
takim prosedurlerden muaf olarak yenilenebilir her
enerji kaynadindan elektrik Gretmek herkes icin
muUmkdn hale gelmistir. Lisanssiz elektrik Gretimiimkan
sayesinde kisiler, kendi ihtiyacini karsilamak amaciyla
elektrik Uretebilmenin ve dolayisiyla elektrik faturasi
o6demekten kurtulmanin yani sira Grettikleri elektridin
ihtiyac fazlasi kismini satarak gelir elde edebileceklerdir.
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Lisanssiz Elektrik Uretiminin Avantajlari ve Riskleri
Kullanacagi elektrik icin para 6demek istemeyen
her gercek veya tlzel kisi, bundan boyle birtakim
belgelerle Sebeke Isletmecisine basvurarak kendi
elektrigini  kendisi  Uretmeye  baslayabilecektir.
Kisilerin mustakil meskenlerinin veya apartmanlarinin
catisina bir glnes paneli koymak suretiyle elektrik
Uretim tesisi kurarak bunu basarmalari miamkdn hale
gelmistir. Bu konuda getirilen tek kisitlama, yenilenebilir
enerji kaynaklarina dayali olarak elektrik Uretecek
Uretim tesislerinin en fazla 1 megawatt elektrik ("Mwe”)
glctnde kurulabilecek olmasidir - Ancak  Elektrik
Muhendisleri Odas’nin raporlarina gore dort kisilik
bir ailenin bir ayda tukettigi elektrik ortalama 230
kWh oldugundan bu limitin ¢cok da sinirlayici olmadidji
gorilmektedir.

Glnes enerjisinden lisansiz olarak elektrik Greten
kisi, yukarida da bahsedildigi gibi Urettigi elektrigin
tuketmedigi  ihtiyag  fazlasi  kismini satabilme
imkanina sahiptir. Ancak bu satis ikili anlasma yoluyla
bireylere veya Organize Toptan Elektrik Piyasalarinda
yapllamayacaktir. Satlacak elektrik, Uretim tesisinin
kuruldugu bolgede gorevli tedarik sirketi tarafindan
Uretilerek sisteme verilmis gibi kabul edilecek ve
Yenilenebilir EnerjiKaynaklari Destekleme Mekanizmasi
("YEKDEM") kapsaminda dederlendirilecektir.

Ayrica, venilenebilir enerji kaynaklarindan lisansli
ve lisanssiz elektrik dretimini  devlet, YEKDEM
cercevesinde Uretilen elektrige kwh basina 0,133
ABD dolar 6deyerek satin almak ve 5 yil streyle yerli
katki ilavesi saglamak suretiyle tesvik etmektedir.
Burada belirtmek gerekir ki; gines gibi kaynadi
dogada bulunan ve surdurulebilir olan yenilenebilir
enerji  kaynaklarindan enerji  Uretiminin  devlet
tarafindan tesvik edilmesi; bireysel Uretime finansal
kolaylik saglamanin yani sira Glke olarak enerjide disa
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UNLICENSED POWER GENERATION
WITH SOLAR ENERGY AND THE

RIGHT TO LIGHT

There is an increasing trend for generating electric
power by means of renewable energy sources
(solar, wind, wave, biomass, geothermal, hydraulic
and hydrogen power) in Turkey recently. The most
commonly used renewable energy source for electric
power generation is known to be solar energy. The
fact that sun is an environmentally friendly, clean
and unlimited alternative energy source due to low
greenhouse gas emission to the environment when
compared to fossil fuels is the most important reason
for the global trend of using solar energy for power
generation. The sun delivers 1500-2000 kilowatt hour
(“kWh”) per square meter in Turkey in a given year. In
that regard, the position of Turkey making it one of
countries getting most sunlight in the world turns out
to be a great chance for those engaging in generating
power with solar energy in Turkey.

“Regulation on Unlicensed Power Ceneration
in Electric Market” which entered into force on
November 2, 2013 (the “Requlation”) facilitates
generating power with sun as a renewable energy
source in Turkey. Prior to the adoption of the
requlation, those planning to generate power
with solar energy had to incorporate a company
and receive preliminary license and license which
imposed high economic burden on them (Electric
Market Licensing Requlation numbered 28809).
Requlation on Unlicensed Power Ceneration in
Electric Market, on the other hand, has enabled
every real and legal person subscriber of electricity
to establish a power generation facility without such
challenging conditions. The requlation makes it
possible for everyone to generate power by means of
any renewable energy source without being subject
to the obligation of getting a license or establishing
a company and other high cost procedures. Thanks

to the opportunity to produce unlicensed power,
individuals shall be able to generate power to meet
their own requirements getting them relieved from
paying electric bills and also, they may gain proceeds
by selling the redundant power to third parties.

Pros and Cons of Unlicensed Power Generation

Any real or legal person who does not want to pay
for electricity may file an application to the Network
Administration with a number of documents to
generate their own power. Individuals may place a
solar panel on the roof of their house or apartment
block so as to set up a power generation facility.
The only restriction applicable is that the capacity of
power generation facilities with renewable energy
sources may have maximum 1 megawatt electric
("Mwe”) power. Nevertheless, considering the fact
that Chamber of Electric Engineers issued a report
indicating that monthly electric consumption of a
family of four is around 230 kWwh, the limitation turns
out not to be very restrictive.

A person generating power without license by making
use of solar energy may sell the redundant power to
third parties as indicated above. Nevertheless, such
power may not be sold to individuals under mutual
agreement or in Organized Wholesale Electric
Markets. The power to be sold shall be considered to
have been generated and supplied to the system by
the supplier company assigned in the area where the
generation facility is located and it shall be evaluated
under Renewable Energy Sources Supporting
Mechanism (“"YEKDEM”).

Furthermore, the government supports licensed
and unlicensed power generation with renewable
energy sources by purchasing the power for USD




badimliidimizin azaltimasi agisindan buyiuk 6nem
tasimaktadir.

CuUnes enerjisine dayali Uretim tesislerinde Uretilecek
elektrik, YEKDEM kapsaminda 1 kWh basina 0,133 ABD
Dolari 6denerek 10 vyil streyle satin alinmaktadir10
yil sonra ihtiyag fazlasi elektrigin ne sekilde
dederlendirilecegi  hentz Turkiye mevzuatinda
duzenlenmemekle birlikte; Greticilerin 10 yil sonra da
Urettikleri ihtiyag fazlasi elektrigi satarak tatmin edici
bir bedelde 6deme tahsis edebilecekleri hususunda
stiphe yoktur. Burada belirtilmesi gerekir ki Uretilen
elektrigin satilabilmesi; Turk hukukunda elektrik
enerjisinin bir esya oldugunu kabul edildidinin ve
dolayisiyla Gzerinde mulkiyet hakki kurulmasina izin
verildigini gosterir niteliktedir.

Glnes enerjisinden elektrik Gretimi igin sadlanan
bu kolayliklarin yani sira, Gretim bir takim riskler
barindirmaktadir. Bu risklerin basinda sistem kurulum
malivetleri  gelmektedir.  Elektrik  Uretim  sistemi
kurulumu, ilk basta gunesten elektrik Greterek
giderlerini kismay planlayan tiketici icin bir risk teskil
etmektedir. Zira gunes paneli satan sirketlerin fiyat
listelerine bakildiginda glnes enerjisinden elektrik
Gretmek isteyen bir tiketicinin, kuracadi 10 kWh'lik
bir tesis icin ortalama 60.000 TUlik bir finansman
saglamasi gerektigi gorilmektedir. Ayrica elektrik
Gretim sisteminden beklenilen faydayi saglamak icin
bu sistemin dizgun isletiimesi ve periyodik olarak
bakiminin yapilmasinin gerektidi de hesaba katilmalidir.
Bu miktar ilk bakista tuketiciyi korkutacak nitelikte
gorinse de; basit bir hesaplamayla uzun vadede bu
sistemin tuketici icin karli olacagl ortaya ¢cikmaktadir.
Ornedin; 10 kwh glcinde Uretim tesisi kuran bir
kisi, Turkiye'de bir gunlik gUneslenme suresinin 7
saat oldugu dikkate alindiginda gunluk (7x10) 70 kWh
elektrik Uretecektir. Bu kisinin ginde 10 kWh kadar
elektrik tukettigini kabul edersek; kisinin gunluk
tuketim fazlasi elektrigi 60 kwh olacak ve bu miktar
bir ayda (30x60) 1800 kWh miktarinda elektrige denk
gelecektir. Glnes enerjisi icin destek bedeli olan 0,133
ABD dolarini, elde ettigimiz 1800 kWh elektrik ile
carptigimizda, aylik olarak 239,4 ABD dolari (534,41 Tark
Lirasl) kazang saglanacagini goririz.
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Glineslenme Hakki

Gunesenerjisindenelektrik Gretimindekarsilasilabilecek
bir baska risk ise guUnese erisimin engellenmesi
riskidir. Ureticiler evlerinin catilarina gunes paneli
yerlestirirken ortaya c¢ikabilecek golgeleme riskini
hesaba katmalidirlar. Zira aksi tirlt kurulacak panelin
karsisinda mevcut olan veya sonradan dikilebilecek
yUksek bir yapi, gines isinlarinin panele dusmesini
engelleyerek elektrik Gretimini zorlastiracaktir. Bu risk;
ozellikle kentlesmenin yodun ve tesis kurulabilecek
alanlarin kisitl oldugu bolgelerdeki ¢ati tipi kurulumlar
icin tehlike arz etmektedir. Bu tehlike sonucunda
Dunya’da “glneslenme hakkl”, “glinese erisim hakki”
veya “glnesten vararlanma hakki” olarak adlandirilan
bir kavram ortaya cikmistir,

Guneslenme hakki kisaca, bitisikteki objelerin herhangi
bir engellemesi olmaksizin, glnes isinina erisebilmek
olarak tanimlanabilir. Yapilacak vyapi veya dikilecek
adaclar gibi etkenlerle mevcut glines enerjisi tesislerinin
golgelendiriimesi, gunes alimlarinin - engellenmesi
Dunya'da bazi hukuk duzenlerinde, guneslenme
hakkinin ihlali niteligi tasimaktadir.

Guneslenme hakki, Ingiltere’de Prescription Act 1832
cercevesinde korunmaktadir. Prescription Act, ingiliz
mevzuatinda, gunes isinlari Uzerinde bireylere bir nevi
kullanma hakki taniyan bir duzenlemedir. Bu agidan
gunese erisimin engelledidi durumlarin bu hakkin ihlali
kabul edildigini sdylemek mumkandar.

Gunes alimminin engellenmesi riski Amerika’da da
yargl kararlarina konu olmustur. Amerika vyargisi
bireylerin gunes enerjisi Gzerindeki haklarini mulkiyet
hakki cercevesinde kabul etmektedir. Bu bagdlamda
“guneslenme hakki” Amerika igtihatlari ile de koruma
altina alinmistir.

Turkiye mevzuatinda,Amerika ve Ingiliz  hukuku
uyqulamasinin aksine “gineslenme hakki’na iliskin acik
bir yasal dizenleme hentz mevcut olmamakla birlikte;
bu hak durastlik kurali ve hakkin kotiye kullanilmas
yasadi cercevesinde ele alindiginda bireylerin ginese
erisim haklarinin bir nebze korundugu soylenebilir.
Aciklamak gerekirse; gunes enerjisinden  lisanssiz
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0133 per kWh and providing local contribution for
S years under YEKDEM. It should be noted that
governmental support to power generation with
natural and sustainable energy sources such as sun
not only provides financial advantages but also has a
great significance in terms of reducing the country’s
dependence to foreign sources for energy.

The power to be generated in solar power generation
facilities shall be purchased for USD 0133 per kWh for
10 years under YEKDEM. Although Turkish regulations
do not explicitly indicate what shall be done for
redundant power 10 years later, there is no doubt that
it shall be possible to sell the redundant power for a
satisfactory price 10 years later as well. The important
point is that the opportunity to sell the power that is
generated implies that Turkish law considers electric
power as a commodity allowing establishment of
ownership right on the same.

Still, there are somerisks inherent to power generation
by means of solar energy. The most important risk is
the cost of setting up a system. Setting up a power
generation system poses a risk for consumers who
plan to reduce their costs by generating power
through solar energy. The price lists of companies
marketing solar panels indicate that a consumer who
wishes to get involved in power generation has to
make an investment of approximately TRY 60,000.00
for a facility of 10 kwh. Besides, it should be taken into
consideration that a power generation system must
be operated properly with periodical maintenance so
as to acquire the expected benefit from the system.
Although the cost seems too high at first glance, a
simple calculation reveals that it shall be profitable in
the long run. For instance, a person who establishes
a generation plant of 10 kwh shall generate 70 kwh
(7x10) power on a given day since daily average
exposure to sunlight is 7 hours in Turkey. Supposing
the person consumes daily 10 kWh power, the daily
redundant power shall be 60 kwh making monthly
(30x60) 1800 kwh. If we multiply 1800 kwh power
with USD 0133, the support fee for solar energy, the
profit to be acquired shall turn out to be monthly USD
239.4 (534.41 Turkish Liras).

Right to Light

Another risk that may be relevant for power
generation with solar energy is the risk to prevention
of access to light. It is necessary to take into account
the risk of shading that might occur while placing
solar panel on the roof of the house. Otherwise, any
existing or future multi-storey building constructed
ortobeconstructed acrossthe panelmay preventthe
sunlight from reaching the panel making it difficult
to generate power. This risk especially threatens the
roof-type facilities on areas densely urbanized giving
restricted opportunity for establishing such facilities.
This threat gave rise to a concept known as the “right
to light”, “right to access sun light” or “right to benefit
from sun light”.

The right to light may be defined as the access to sun
light without prevention of adjacent objects. Shading
existing solar energy facilities with buildings or trees
etc. and preventing access to sun light constitutes
breach of the right to light in some jurisdictions in
the world.

The right to light is protected under Prescription Act
1832 in UK. Prescription Act is a regulation granting
individuals some sort of right to benefit from sun light
in British law. In that regard, it might be argues that any
condition preventing access to sunlight constitutes
breach of this right.

The risk of preventing access to sun light has been
subject to judicial decisions in the US, as well. The US
jurisdiction considers the right of individuals on solar
energy under right of ownership. Accordingly, the “right
to light” is protected by means of the US case laws.

As opposed to the US and UK law, Turkish legislation
does not have an explicit legal regulation about the
“right to light” for the time being but all the same, it
may be argued that the individual right to access to
sun light is protected to some extent if it is regarded
under the principle of good faith and abuse of rights.
For the sake of clarity, if, after an individual installs
a solar panel on the roof of the apartment block to
generate power by using solar energy without a
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elektrik Gretmek isteyen bir kisinin 6rnedin oturdugu
apartmanin ¢atisina bir glines paneli kurduktan sonra,
baska bir kisi tarafindan ayni arsada baska bir mevkide
insa edebilecedi bir binayi paneli golgeleyecek acida
ve yikseklikte insa etmesi ihtimalinde; binayi insa eden
kisinindurustlukkuralinaaykiridavrandidiveimarhakkini
kotuye kullandigr gerekgesiyle guineslenme hakkinin
ihlal edildigi kabul edilebilecektir. Zira hukukumuzda
gayrimenkul maliklerinin mulkiyet haklarinikomsularina
zarar verecek sekilde kullanamayacaklari  gorisi
benimsenmistir. Boylece dolayli olarak Turkiye'de
bireylerin glinesten yararlanma haklari korunacak ve
gunesten elektrik Uretiminde golgelenme tehlikesi
elimine edilebilecektir.

Sonu¢ olarak glnes enerjisinden lisanssiz elektrik
Gretiminin risklerinden yukarida aciklanan sekilde
kacinmak mumkun olsa da; guneslenme hakkinin
korunmasina iliskin  Turk mevzuatinda acik bir
dizenleme vyapilmasi faydali olacaktir.  Boylece;
kisiler agisindan son derece avantajli olan gunes
enerjisinden lisanssiz elektrik Gretimi  6nundeki
tehlike ortadan kalkacak; Turkiye'nin enerji arz
glvenliginin  saglanmasi ve c¢evrenin korunmasi
yolundaki gelismelerin de 6nU acilacaktir.
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license, another individual constructs a building at the
angle and height that shall shade the panel although
it might have been constructed on a different
site on the same land, the individual constructing
the building might be regarded to have acted in
violation of the principle of good faith and abused the
construction right leading to the breach of the right
to light. Turkish law provides that owners of real estate
may not use their ownership rights to the detriment
of their neighbours. Therefore, the individual right to
benefit from sun light is indirectly protected in Turkey
making it possible to eliminate the risk of shading in
power generation with the use of solar energy.

In conclusion, although it is possible to avoid the
risks inherent to unlicensed power generation
with solar energy as provided above, it shall be
beneficial to introduce a clear regulation concerning
the protection of the right to light in Turkish law.
Thereby, the potential threats for unlicensed power
generation with solar energy shall be eliminated and
it shall be possible to make further developments
to provide energy supply safety and protect
environment in Turkey.
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