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DEGERLI MUVEKKILLERIMIZ VE DOSTLARIMIZ,

Gecen sayimizin yayinlandigi ginden beri buyuk bir heyecanla stren calismalarimiz sonucu dizenledigimiz
Hukuk Bultenimizin besinci sayisi ile yeniden karsinizdayiz.

Besinci sayimizin iceridi; hukuk mevzuatinin avukatlarimiz tarafindan muvekkillerimizin ihtiyaclar dogrultusunda
derinlestirilip sadelestirilerek sizlere sunulmasina karar verilen uygulamaya yonelik konular arasindan secilerek
belirlendi. Bu sayimizda; gerek alisveris merkezleri ve turlu ticari kampanyayi etkileyen yeni perakende ticaretin
duzenlenmesi hakkinda mevzuat ve uygulamalara, gerekse is hukukunda egitim programlari ile ilgili torba yasanin
getirdigi yeniliklere yer verdik. Ayrica hem ticaret hem is hukuku alaninda artik kendine saglam bir yer edinmis
olan elektronik formattaki uygulamalardan soz ettik. Sektorel anlamda ise, son zamanlarin en faal sektorlerinden
elektrik ve gayrimenkul sektérlerine dedindik ve elektrik satisinda rekabete aykin uygulamalari ile kentsel
donlstm yasasinda insaat sozlesmelerine iliskin bazi uygulamalari sizlerle paylastik. Ayrica, yine sizlerden gelen
sorular 1siginda, marka hakkinin kullanimi, Islami finans uygulamalari ve Yabanci sermaye hareketlerinde mali
suclara iliskin bilgileri hazirladik.

Sizlere gincel ve islevsel bilgi verebilmenin mutlulugu ile besinci sayimizi bilgi ve bedenilerinize sunmaktan biyuk
gurur duyuyoruz. Her zamanki gibi, gelecek sayilarimizin sizler igin daha uygun olabilmesi igin tavsiyeleriniz olursa
bizlerle paylasmanizi rica ederiz.

Saygilarimizla,

DEAR CLIENTS AND FRIENDS,

We are back with the fifth issue of our Newsletter which has been prepared with great effort and eagerness.

This issue comprises several Turkish law topics that have been simplified to address our client’s legal concerns.
We have included the new legislation on retail which affects sales in shopping malls and several commercial
campaigns, and the changes brought about with the new omnibus bill legal, particularly to the employment
law. We have also focused on electronic practices, which have attained a solid place in both commercial and
employment Law. We have touched on electricity and real estate sectors that are currently very operative in
Turkey, focusing particularly on construction contracts designated in Urban Transformation Law that includes
executions, contrary to the competition in electricity sales. Lastly, in the light of questions received from you, we
have addressed the trademark rights, Islamic finance applications and financial crimes in foreign capital activities.

We are proud to present our fifth issue and happy to inform you of the current legal problems and practical
methods on dealing with these matters. Should you have any suggestion to improve our newsletter, please do
not hesitate to contact us.

Sincerely yours,

YUNUS EGEMENOGLU,
Yonetici Ortak/Managing Partner
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NESLIGUL ALTIN
naltin@egemenoglu.com

Isbasi editim programlariissizlerin temel sartlari tasiyan
isyerlerinde isbasinda uygulama yapmak suretiyle
editilerek daha onceden edindikleri teorik bilgileri
pekistirmelerini ve mesleki deneyim kazanmalarini
sadlayan programlardir. Bu program ile isverenler
kendi belirleyebilecedi ya da Kurumdan talep
edecedi katilimcr adaylarini bizzat kendisi isyerinde
yetistirebilme imkani bulmaktadir. Bu uygqulama ile
isveren hem program suresince herhangi bir gider
odemek durumda kalmayacaktir hem de kalifiye
eleman vyetistirme imkani bulacaktir.

Isbasi egitim programi, katiimcinin mesleki deneyim
kazanmasini  saglayacak mesleklerde  duzenlenir.
Herhangi bir vasif gerektirmeyen alanlarda program
duzenlenmez.  Hangi  mesleklerde  program
dizenlenip duzenlenmeyecegine Calisma ve s
Kurumu Il Mudarltklerince karar verilir.

PROGRAMDAN FAYDANABILECEK
ISVERENLERDE ARANAN SARTLAR

4857 sayili Is Kanunu ve 5510 sayili Sosyal Sigortalar
ve Genel Saglik Sigortasi Kanununun 4. maddesinin
birinci fikrasinin (a) bendine tabi olarak en az 2 ¢calisani
bulunan ve kuruma kayitli isverenler bu programdan
yararlanabilmektedir.

Buna karsin, kamu kurum ve kuruluslarinin payinin
% S0'nin altinda oldugu iktisadi tesekkdller ile
kamu kurumlar kural olarak bu programa basvuru
yapamayacaktir.  Bununla beraber, 4857 sayili s
Kanunu ve 5510 Sayill Kanununun 4. maddesinin
birinci fikrasinin (a) bendine tabi olarak en az 2 calisan
bulunmasi ve katilimcilarin programin tamamlanmasi
sonrasinda 4857 sayili Kanun ve 5510 sayili Kanunun
4. maddesinin birinci fikrasinin (a) bendi kapsaminda
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HALA ISTIHDAM TESVIKLERDEN

FAYDALANMADINIZ MI?

istihdam edilebilecek olmalari halinde; Dernekler,
vakiflar, Kamu Kurumu Niteligindeki Meslek Kuruluslar,
Meslek Birlikleri, Sendikalar, Ticaret ve Sanayi Odalari,
Noterler vb. ile de program duzenlenebilir.

Isveren katilimcilara mesledini is basinda 6grenmesi
ve tecribe kazanmasi icin gerekli kolayligi saglamak
ve katilimciya sadece program dizenlenen meslek ile
sinirl olmak Gzere gorev vermekle yikamludur. Ayrica
isveren bu surecte, is sadligi ve guvenligi konusunda

gerekli onlemleri almak zorundadir,

PROGRAMA KATILABILECEK
ADAYLARDA ARANAN SARTLAR

Kuruma kayitli issiz olmak, 15 yasini tamamlamis olmak,
isverenin birinci veya ikinci derece kan hismi veya
esi olmamak, emekli olmamak, programin baslama
tarihinden onceki 3 aylik dénemde programin
yapilacadi isyerinin ¢alisani olmamak, is ve meslek
danismanlidr hizmetlerinden faydalanarak, danismanin
uygun gortsinG  almak, Ogrenci olmamak (Agik
ogretim ilkokulu, ortaokulu ve lisesiile yiksekogretim
ogrencileri harig) sartlari aranir.

Diger uygulamalardan en onemli farki ise, bu
programdan faydalanmak isteyen isverenden; vergi,
SCK primi ve prime iliskin borcu ve SCK tarafindan
kesilmis idari para cezasi olmadigina dair belge
istenmez.

KONTENJANLARIN BELIRLENMESI VE
PROGRAMIN UYGULANMASI

Isverenlerden; 2 ile 10 arasinda calisani bulunanlar 1,
11 ve Gzerinde galisani olanlar ise fiili ¢alisan sigortali
sayisinin 1/10°u kadar isbasi editim programi katilimcisi
talep edebilir.
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HAVE YOU STILL NOT TAKEN ADVANTAGE
OF THE EMPLOYMENT INCENTIVES?

On-the-job training programs are intended for the
unemployed people to get trained at the workplaces
meeting the key conditions, thus reinforcing
their previous theoretical knowledge and gaining
professional  experience. This program allows
employers to personally provide training to candidates
they have selected or requested from the Authority.
This will provide the employer an opportunity to
train qualified employees without paying an expense
during the program.

The training program is particularly designed for
occupations that can offer participants a professional
experience. The program is not organized in the fields
that do not require any qualification. The Provincial
Directorates of Labor and Employment have the
authority to decide which professions are suitable for
a program.

EMPLOYERS ELIGIBLE FOR THE
PROGRAM

Subject to the Labor Law No. 4857 and the
sub-paragraph (a) of the first paragraph of article 4
of the Social Insurance and General Health Insurance
Law No. 5510, the employers employing minimum
2 employees and registered with the authority are
eligible for this program.

However, the commercial enterprises — where public
institutions and organizations have a share of less than
50% — and public institutions are not allowed to make
an application to this program as a rule. In addition
to this, if there are minimum 2 employees subject to
the Labor Law No. 4857 and the sub-paragraph (a) of
the first paragraph of article 4 of the Social Insurance
and Ceneral Health Insurance Law No. 5510 and if the

participants can be employed within the scope of
the Labor Law No. 4857 and the sub-paragraph (a) of
the first paragraph of article 4 of the Social Insurance
and Ceneral Health Insurance Law No. 5510 after
they complete the program; then the programs may
be organized in cooperation with the associations,
foundations, professional organizations with public
institution status, professional societies, unions,
chambers of commerce and industry, notaries
public etc.

The employer is liable for providing the participants
the facility to learn their profession on-the-job and
gain experience, and employing the participant
only for the profession related to the program. The
employer also has to take the measures required for
occupational health and safety during this process.

CANDIDATES ELIGIBLE FOR THE
PROGRAM

The conditions sought are a) being an unemployed
person registered to the authority, b) completed the
age of 15, ©) not being first or second level relative by
blood or spouse, d) not being retired, e) not being
the employee of the employer — where the program
will be held at — during the period of 3 months before
the starting date of the program, e) obtaining the
approval of the consultant by benefiting from the job
and profession consultancy services, f) not being a
student (except the students of open elementary
school, secondary school, high school and higher
education).

The most important difference from the other
programs is that no document regarding the
existence of any tax, SGK premium and premium




isbasi editim programina katilabilecek kisi sayisi;
programin baslama tarihi itibariyla ayni il sinirlar
icerisinde, ayni isverene badli isyerlerinde programin
basladigi tarihe ait fiili calisan sayisini gosteren belgede
yer alan ¢alisan sayisi Gzerinden kontenjan olusturmak
suretiyle belirlenir. Ayni tizel kisilik ve ayni vergi
numaras! altindaki dedisik sigorta sicil numaralarina
sahip ayniisverene ait ayni il sinirlarricerisindeki buttn
isyerleri dikkate alinir.

isveren tarafindan basvuru vapilan tarihe ait calisan
sayisini gosterir belgenin ibraz edilebilecedi gibi
buna iliskin taahhutname verilir. Taahhutnamedeki
sayinin yiksek olmasi ve bu durumun fazla kontenjan
kullaniimasina neden olmasi halinde, kontenjan fazlasi
katilimciya yapilan 6demeler tespit tarihinden itibaren
yasal faizi ile isverenden tahsil edilir, fazla katilimcinin
program ile ilisigi kesilir ve programa devam olunur.

Isbasi egitim programi igin yapilan basvuru ile program
baslangicinin ayni tarihte olmamasi halinde basvuru
yapilan tarihteki duruma gore dedil, iginde bulunulan
tarihe gore islem yapilir ve ayni proseduir uygulanir,

isverenin  programin  bittigi  tarihteki  filli calisan
sayisinin, programin basladidi tarihteki fiili calisan
sayisindan dustk oldugunun tespiti halinde; isveren
bu tespit tarihinden itibaren 1 ay igerisinde programin
basladigi ve bittigi tarih arasindaki fiili ¢alisan sayilari
arasindaki farka karsilik gelecek sayida kisiyi istihdam
ettigini 7 aylik strenin bitiminden itibaren en ge¢ §
isguny iginde il mudurligune ise giris bildirgesi ile
birlikte bildirmezse isveren ile bu bir aylik strenin
son gununden itibaren 12 ay sireyle bu Yonetmelik
kapsaminda kurs ve program duzenlenmez.

Yari zamanli, periyodik calisma, yevmiyeli eleman,
ekstra eleman gibi ¢alisma durumunda istihdam
yukumlalugu yerine getirilmis sayilmaz.
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Yeni katilimcr talebinde bulunan isverenin talebinin
kabul edilebilmesi icin, isverenin basvuru tarihinden
geriye dodru son 1 yilda isbasi egitim programini
tamamlayan katilimcilardan en az % 20%sini kendi
isyerinde veya baska isyerinde ayni meslekte en az
60 gun istihdam etmis olmasi veya istihdam etmeye
basladigina dair taahhutname vermesi gerekmektedir.

Katilimcilarin bir kismini veya tamamini ise alan ve/
veya katilimer sayisinda azalma olan ve/veya talep
edebilecedi katilimci sayisindan daha az katilimciyla
program baslatan isveren, devam eden programin her
safhasinda yeni katilimci talebinde bulunabilir. Yeni
talep degerlendirilerek varsa mevcut katilimcilar haric
geriye kalan kontenjan kadar katilimcr ile isbasi editim
programi dizenlenebilir.

Programdan 12 ay sureyle yararlanamama yonunde
yaptinm uygulanan isverenin; son 1 yilda yaptirim
uygulanmasina neden olan programlara baslayan
toplam katilimci sayisinin en az % 50'sinin en az 60 gun
sureyle ayni meslekte istihdam ettigini belgelemesi
halinde, uygulanan yaptinim kaldirilir ve s6z konusu

isveren yeni program basvurusu yapabilir.

Program baslangicinda isveren tarafindan istihdam
taahhudu verilmisse program sonunda bu taahhidin
yerine getirilip getirilmedidi kontrol edilir, s¢z konusu
yukamlultk yerine getirilmezse isveren ile 12 ay streyle
bu kapsaminda kurs ve program duzenlenmez.

Yine, programin baslatilmasi ve devami sirasinda
il mudurlugu tarafindan istenen  belgeleri suresi
icerisinde ibraz etmeyen isveren 12 ay slreyle bu
programdan faydalanamaz.

HALA ISTIHDAM TESVIKLERDEN FAYDALANMADINIZ MI?

ENG

debt and administrative fine finalized by the SCK is
requested from the employer who wants to benefit
from the program.

SETTING THE QUOTAS AND
IMPLEMENTING THE PROGRAM

The employers with 2 to 10 employees can request
one training program participant, while the employers
with more than 11 employees can request training
program participant in the rate of 1/10 of their actual
insured employees.

The number of people attending to the training
program is established through a quota that is
calculated over the number of employees available
in the document showing the number of actual
employees on the starting date of the program for the
workplaces of the same employer within the borders
of the same city as of the starting date of the program.
All workplaces of the same employer within the
borders of the same city with various insurance
registration numbers of the same legal entity and
same tax ID number are taken into account.

The employer may submit the document showing
the number of the employees as of the application
date, or may also submit an undertaking related to
this. In case the number stated in the undertaking is
high and this causes the use of an extra quota, then
the payments made to the participant over the quota
are collected from the employer together with legal
interest from the date it is found out, the surplus
participant is removed from the program, and the
program continues.

In case the application made for the training and the
starting date of the program are not on the same date,
then the procedure is carried out according to the
current date — not the application date- and the same
procedure applies.

In case it is determined that the number of actual
employees on the ending date of the program is less
than the number of actual employees on the starting
date of the program and if the employer does not

inform the provincial directorate with a statement of
employment latest within S business days after the
ending of I-month period stating that the employer
employs a number of people corresponding to the
difference between the number of actual employees
on the starting and ending date of the program
within T month after this determination date, then the
employer cannot organize any course and program
within the scope of this Regulation for 12 months
starting from the last day of this 1-month period.

The employment liability is not considered to
be fulfilled in case of half time employment,
periodical employment, casual employee, and extra
employee etc.

In order to accept the request of an employer
requesting for a new participant, the employer has
to submit an undertaking that at least 20% of the
participants who completed the training program
during the last 1 year from the application date are
employed at the workplace of the employer or
employed for at least 60 days at another workplace
for the same profession.

The employee, who hires some or all of the
participants and/or who has a decrease in the number
of the participants and/or who starts a program with
a number of participants less than the number of
participants they can request for, can request new
participants in every stage of the ongoing program.
Training program can be organized with the number
of participants for the remaining quota except the
existing participants, if available, by taking the new
request into account.

For the employer who has been imposed to a sanction
for not benefiting from the program for 12 months, if
the employer documents that at least 50% of the total
participants, who attended to the programs causing
a sanction during the last one year, are employed in
the same profession for minimum 60 days, then the
sanctionis removed and the employer in question can
apply for a new program.

HAVE YOU STILL NOT TAKEN ADVANTAGE OF THE EMPLOYMENT INCENTIVES?



PROGRAMIN SURESI

Program suresi, gunlik en az 5 en fazla 8 saat olmak
Gzere (dinlenme sureleri haric), haftalik 45 saatten ve
toplamda 160 fiili ginden fazla olamaz. Katilimcilar,
24 ay icinde en fazla 160 fili gun isbasi egitim
programindan yararlanabilirler.

Katiimailar igin kurs ve/veya programlar arasinda alti
ay bekleme suresi bulunur. Ancak kurs sonrasinda
bir ay icinde ayni meslekte duzenlenen isbasi egitim
programina katilmak istenmesi halinde bu sart

dranmaz.

GIDERLER VE SOSYAL SIGORTALAR
Oncelikle, isverenin herhangi bir ¢deme yapma
yUkumlulagu bulunmamaktadir.

Kurum tarafindan, katilimciya isbasi egitim programina
katildigi her bir fiili gun icin; katiimcr zaruri giderleri,
Cenel Saglik Sigortasi primleri Is Kazasi ve Meslek
Hastaligi primleri 6denir. Katilimcilara doktor raporuiile
tevsik edilebilen en fazla bes gunluk sadlik izni disinda,
hangi sebeple olursa olsun toplam program siresinin
onda birinden fazla izin verilemez. Bu strenin asimi
halinde, katilimcilarin programla ilisigi kesilir 5 gund
asan saglik izinleri onda birlik izin stresinden dusulur.

SOZLESMENIN FESHI

Sozlesme, sozlesmede belirtilen  strenin  bitimi,
katiimcilarin ise alinmasi, sézlesmenin feshi ile sona
erecektir. Taraflar, 4857 sayili Is Kanunu’nun 24 ve
25 inci maddelerini kiyasen uygulamak suretiyle
sozlesmeyi fesih yetkisine sahiptir. 1 madurligu,
sozlesmede belirtilen hususlara uyulmamasi, gercede
ayvkir beyanda bulunulmasinin tespiti  nedenleri
ile sozlesmeyi feshedebilir. I Mudurligunin de
uygun goérmesi  sartiyla  programin  ¥%’lik  suresi
icerisinde taraflar karsilikli anlasarak sozlesmeyi fesih
yetkisine sahiptir.
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6645 SAYILI TORBA YASA ILE

GELEN TESVIK

6645 SayiliIs Saghigi Ve Guvenligi Kanunu Ile Bazi Kanun
Ve Kanun HUkmuUnde Kararnamelerde Dedisiklik
Yapilmasina Dair Kanunun 28. Maddesi ile 4447 Sayili
Kanuna Asadidaki Gecici 15. Madde Eklenmistir.
Buna gore;

- 18 yasindan buyuk, 29 yasindan kiguk olanlardan

- Tarkiye Is Kurumu tarafindan 31/12/2076 tarihine
kadar baslatilan isbasi editim  programlarini
tamamlayanlarin;

- programin bitimini muteakip en ge¢ 3 ay icinde
programi tamamladiklar meslek alaninda 6zel sektor
isverenleri tarafindan 5510 sayili Kanunun 4 Gncl
maddesinin birinci fikrasinin (a) bendi kapsaminda
ise alinmasi ve

- [se alindiklari yildan bir 6nceki takvim yilinda
isyerinden  bildirilen  ayhk  prim  ve  hizmet
belgelerindeki sigortali sayisinin ortalamasina ilave
olmasi kaydiyla,

ise alindiklari isyerinin imalat sanayi sektorinde
faaliyet gostermesi halinde 42 ay, diger sektorlerde ise
30 ay sure ile 5510 sayili Kanunun 81 inci maddesinin
birinci fikrasinin (1) bendi uygulandiktan sonra kalan
sigorta primlerinin isveren hisselerine ait oranina gére
ve ayni Kanunun 82 nci maddesi uyarinca belirlenen
prime esas kazang alt siniri Gzerinden hesaplanan tutar
Fondan karsilanir.

30/06/2015 tarihine kadar baslayan isbasi egitim
programlarinin katiimcilar igin bu fikradaki streler
6 ay artinmli uygulanir.

isveren hissesine ait primlerin Fondan karsilanabilmesi
icinisverenlerin calistirdiklari sigortalilarla ilgili olarak;

-+ 5510 sayili Kanun uyarinca aylik prim ve hizmet
belgelerini yasal siresi iginde Sosyal Guvenlik

Kurumuna vermesi,

HALA ISTIHDAM TESVIKLERDEN FAYDALANMADINIZ MI?
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If employment undertaking is given by the employer
in the beginning of the program, then it is checked
whether this undertaking is fulfilled at the end of the
program; if the liability in question is not fulfilled, then
the employer is not allowed to organize any course
and program within this scope for 12 months.

And the employers who fail to submit the documents
requested by the provincial directorate during the
beginning and continuance of the program are not
allowed to benefit from this program for 12 months.

TERM OF PROGRAM

The program term shall be minimum 5 hours and
maximum 8 hours daily (excluding the resting time),
and shall not be more than 45 hours weekly and
160 actual days in total. The participants may only
benefit from maximum 160 actual days of training
program within 24 months.

There is a waiting period of six months between the
courses and/or programs for the participants. But this
condition is not sought in case the participants want
to attend to an training program organized for the
same profession within one month after the course.

EXPENSES AND SOCIAL INSURANCES
First of all, the employee has no liability to make
any payment.

Participant’s compulsory expenses, General Health
Insurance premiums, and Occupational Accident and
lliness premiums are paid by the authority for each day
the participant attends to the training program. No
permission more than one tenth of the total program
period is given to the participants for any reason,
except maximum five days of sick leave proven with a
doctor report. In case this term is exceeded, then the
participant is discharged from the program and sick
leaves exceeding 5 days are deducted from one tenth
leave period.

TERMINATION OF AGREEMENT

The agreement will expire with the ending of the term
set out in the agreement, the employment of the
participants, and the termination of the agreement.

The parties are entitled to terminate the agreement
by applying articles 24 and 25 of the Labor Law
No. 4857 The provincial directorate may terminate
the agreement if the provisions set out in the
agreement are not complied with or misstatement is
found. Provided that the provincial directorate also
approves it, the parties are entitle to terminate the
agreement with mutual agreement within 1/4 period
of the program.

THE INCENTIVE PROVIDED BY THE
OMNIBUS BILL NO. 6645

The following Temporary Article 15 has been added
to the Law No. 4447 with Article 28 of the Law on
the Amendment to the Occupational Health and
Safety Law and Certain Statutory Decrees No. 6645,
Accordingly, for the participants;

- Older than 18 and younger than 29

- Completing the training programs started by the
Turkish Institution of Providing Jobs and Employees
until 31/12/2016;

- provided that they are employed by the private
sector employers in the field of profession they
completed latest within 3 months following the
ending of the program within the scope of the
sub-paragraph (a) of the first paragraph of article 4
of the Law No. 5510 and

- that they are added to the average of the insured
employees available in the monthly premium and
service documents submitted by the workplace
during the calendar year before the year they are
employed,

the amount calculated according to the employer rate
for their insurance premiums remaining after applying
the sub-paragraph (i) of the first paragraph of article
81 of the Law No. 5510, as well as the lower limit of
income subject to premium determined pursuant to
article 82 of the same Law are covered by the Fund for
42 months if the workplace operates in the production
industry, and for 30 months in the other sectors.

The terms stated in this sub-paragraph are applied
with a 6-month increase for the participants of the
training programs started until 30/06,/2015.

HAVE YOU STILL NOT TAKEN ADVANTAGE OF THE EMPLOYMENT INCENTIVES?



- Sigortalilarin - tamamina ait sigorta primlerinin
sigortall hissesine isabet eden tutari ile Hazine ve
Fon tarafindan karsilanmayan isveren hissesine ait
tutari yasal stresi icinde 6demesi

- Kapsama giren sigortalinin ise alindigi isyerinden
dolayi Sosyal Guvenlik Kurumuna prim, idari para

cezasi ve bunlara iliskin gecikme cezasi ve gecikme
zammi borcu bulunmamasi sarttir.

Sosyal Guvenlik Kurumuna olan prim, idari para cezasi
ve bunlara iliskin gecikme cezasi ve gecikme zammi
borclarinin 6183 sayili Kanunun 48 inci maddesine
gore tecil ve taksitlendirilmis veya ilgili diger kanunlar
uyarinca prim borglarinin yeniden yapilandirilmis
ve taksitlendirilmis olmasi, bu tecil, taksitlendirme
ve vyeniden vapilandirma devam ettidi surece
isverenlerin bu fikra hikmunden yararlanmasina engel
teskil etmez.
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In order to cover the premiums of the employer share

from the Fund, the employers;

- should submit the monthly premium and service
documents pursuant to the Law No. 5510 to the
Social Security Organization within the legal term,

- should pay the amount of insurance premiums of all
insured employees corresponding to the employer
share, as well as the amount related to the employer
share not covered by the Treasury and the Fund
within the legal term,

- should not have any premium, administrative fine,
and relevant default fine and default interest debt
to the Social Security Organization related to the
workplace where the insured employee within
the scope is employed at.

If the premium, administrative fine, and relevant default

fine and default interest debts to the Social Security

Organization are postponed and split into installments
according to the article 48 of the Law No. 6183 or if

the premium debts are restructured and split into

installments pursuant to the other relevant laws, this
does not prevent the employers from benefiting
from the provision of this sub-paragraph as long as
the postponement, installments and restructuring in
question continue.

HAVE YOU STILL NOT TAKEN ADVANTAGE OF THE EMPLOYMENT INCENTIVES?



DENIZ YETIMALAR

Gunumuzde elektronik ticaretin hizla gelismesinin
bir sonucu olarak alternatif édeme yollarinin ve
elektronik parasal sistemlerin kullanilmasi bir ihtiyac
haline gelmistir.  Bilindigi Uzere para, devletce
bastirilan, mal ve hizmet satin almaya yarayan ve
herkes tarafindan kabul géren bir degisim aracidir.
Elektronik ticaret kullanicilaninin internet ortaminda
yapacaklari 6demelerde alternatif 6deme yontemleri
kullanmaya baslamasiyla ise elektronik para kavrami
cok buyik onem kazanmistir. Cenel olarak nakit
paraya bilgisayar ortaminda karsilik gelen ve internette
kullanilmak Gzere gelistirilmis bir parasal deder olarak
aciklanabilecek elektronik para, 6493 sayill Odeme
ve Menkul Kiymet Mutabakat Sistemleri, Odeme
Hizmetleri ve Elektronik Para Kuruluslar Hakkinda
Kanun'da “elektronik para ihra¢ eden kurulus tarafindan
kabul edilen fon karsiligr ihrag edilen, elektronik olarak
saklanan, bu Kanunda tanimlanan édeme islemlerini
gerceklestirmek icin kullanilan ve elektronik para
ihrag eden kurulus disindaki gercek ve tizel kisiler
tarafindan da 6deme araci olarak kabul edilen parasal
dedger” olarak tanimlanmaktadir Kisaca elektronik
para, internet Uzerinden para transferini mamkan kilan
her tarls 6deme sistemini ifade etmektedir.

Elektronik paranin 6deme araci olarak kullanilmaya
baslanmasi ile birlikte bu duruma bir hukuki altyap
gelistirmek ihtiyaci ortaya ¢ikmis ve bu amag
dodrultusunda 27062013 tarihinde 6493 sayill
Odeme ve Menkul Kiymet Mutabakat Sistemleri,
Odeme Hizmetleri ve Elektronik Para Kuruluslan
Hakkinda Kanun (“Kanun”) yaymnlanmistir. Kanun'un
yayinlanmasindan sonraki yillarda ¢ikarilan yonetmelik
ve tebliglerle birlikte elektronik para, Turk mevzuatinda
kabul edilen ve uygulanan bir ara¢ haline gelmistir.

dyetimalar@egemenoglu.com.tr
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Ozellikle Odeme Hizmetleri Direktifi Odeme ve
Menkul Kiymet Mutabakat Sistemlerinde Mutabakatin
Nihailigi Direktifi ve Elektronik Para Kuruluslarinin
Kurulmasi,  Faaliyetlerinin ~ Strdurdlmesi,  Denetimi
Direktifi olmak Uzere Avrupa Birligi mevzuatiyla
da uyumlu olan bu duzenlemeler ile bankalar
disindaki kuruluslarin da 6deme ve elektronik para
hizmetlerinde bulunmasinin 6nG acilmis ve bu sayede
Paypal, Webmoney gibi Avrupada son derece yaygin
olarak kullanilan  6deme sistemlerinin  Turkiye'de
de hukuken varlik gostermeleri mumkin olmustur.
Ancak Kanun, gelecedin parasi olarak gorulen
Bitcoin'i elektronik para olarak tanimayip, Turkiye'de
kullanilmasina bugun icin olanak saglamamaktadir.
Bunun sebebi Bitcoin’in hicbir kurulus tarafindan ihrac
edilmeyen, devlete veya herhangi bir resmi otoriteye
badli olmayan, karsilidi icin teminat gosterilmeyen ve
kullanicilarinin anonim oldugu sanal bir 6deme araci
olusudur. Kanun ise elektronik paranin mutlaka takip
edilebilir olmasini, ihrac edecek sirketlerin mutlaka
gerekli yerlerden lisans almasini, siki denetime tabi
tutulmasini ve gondericilerin ve alicilarin kayit altina
alinmasini (anonim olmamalarin) zorunlu kilmistir.,
Bunlara ek olarak Kanun acikca elektronik paranin fon
karsilidi ihrag edilmesi yani Uretilen veya ihrag edilen
elektronik paralarin karsiidinin teminat altina alinmasi
gerektigini ongormekte oldugundan Bitcoin Kanun'un
yaptigi elektronik para tanimina girememekte ve su an
icin Turk piyasasinda yasal varlik gosterememektedir.

Elektronik para kullanmak icin o6ncelikle elektronik
para satin alinmalidir. Bunun icin mevcut bankalara
veya elektronik para hizmeti sunan bir kurulusa kredi
karti ile havale, EFT yoluyla veya nakit olarak para
yUklemesi yapmak gerekecektir. Bu islem ile kisinin
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ELECTRONIC MONEY

Using alternative payment methods and electronic
money systems has become a necessity as a result of
the quick development of electronic trading today.
As is known, money is an exchange instrument issued
by the state, used for buying goods and services, and
accepted by everyone. The electronic money concept
has gained a very big importance to the electronic
trading users to start using alternative payment
methods for their online payments. In general,
electronic money can be described as the monetary
value corresponding to the cash money in computer
environment and developed for being used online.
It is defined as ‘electronic money is the monetary
value issued against a fund accepted by the issuing
institution, stored electronically, used for carrying out
the payment transactions defined by this Law, and
accepted as a payment instrument by the real and legal
entities other than the institutions issuing electronic
money” in the Law No. 6493 on Payment and Security
Settlement Systems, Payment Services and Electronic
Money Institutions. In short, electronic money means
any kind of payment system making it possible to
transfer money online.

A need has arisen for developing a legal infrastructure
with the usage of electronic money as a payment
instrument and accordingly the Law No. 6493 on
Payment and Security Settlement Systems, Payment
Services and Electronic Money Institutions (“Law”)
was published on 27062013, With the regulations
and communiqués issued after the Law is published,
electronic money has become an instrument accepted
and applied in the Turkish legislation. With these
regulations also aligned with the European Union

legislation particularly including Directive on Payment
Services, Directive on Settlement Finality in Payment
and Security Settlement Systems, and Directive on
the Taking Up, Pursuit and Prudential Supervision of
the Business of Electronic Money Institutions, the way
was cleared for the institutions other than the banks to
render payment and electronic money services, thus
it's been possible for the payment systems widely used
in Europe, such as Paypal and Webmoney, to legally
exist in Turkey. The Law, however, did not recognize
Bitcoin — considered as the money of the future —
as an electronic money and does not allow its use in
Turkey for today. The reason for this is that Bitcoin
is a virtual payment instrument which is not issued
by any institution and not affiliated with the state or
any public authority, and of which no assurance is
provided in return for, and the users are anonymous.
The Law obliges the money to be traceable, the
issuing companies to obtain license from the relevant
authorities, the system to be subjected to strict
audit, and the senders and receivers to be recorded
(non-anonymous). In addition to these, as the Law
clearly sets out that the electronic money should be
issued in return for fund, in other words the provision
for the produced or issued electronic monies should
be secured, Bitcoin does not fall within the scope of
the electronic money definition of the Law, and thus
cannot have any legal existence in the Turkish market
for now.

Electronic money should be purchased first in order
to use electronic money. It is required to deposit
money through credit card, money transfer or EFT
or in cash to the existing banks or an institution




yUkledigi meblag degderinde elektronik para kisi icin
agilacak elektronik para hesabina yuklenmis olacak ve
boylece kisi internet ortaminda yapacadi alisveriste,
sayet kullandigi elektronik ticaret sitesi elektronik
para kullanimina izin veriyorsa, verecedi bir siparisi

hesabindaki elektronik para ile 6deyebilecektir.

Elektronik para kullanimi hem kullanici hem de
elektronik ticaret faaliyetinde bulunan kisi/kuruluslar
icin oldukga avantajlidir. Bugin birgok internet
kullanicisi elektronik ortamda yapacadl 6demede
paylasacadi kredi karti bilgilerinin internet sitesi
yetkilileri tarafindan gorilebilir olmasi dolayisiyla kredi
karti bilgilerinin kopyalanabilecedi ve bu sekilde baska
kisilerce kullanilabilecedinden tedirgin olmakta ve bu
sebeple internet Uzerinden herhangi bir 6demede
bulunmamaktadir. Bunun vani sira internet sitelerine
guvenen bir takim kullanicilarise bu internet sitelerinin
hacklenmesi  (sistemdeki gizli bilgilerin internet
sitesi yetkilisi - disindaki kisilerce ele gegirilmesi)
tehlikesinden endise duyarak yine elektronik ticaret
sitelerine  6deme  yapmaktan  gekinmektedirler.
Bu durum elektronik ticaret sitelerinin daha fazla
kullaniciya hitap etmesinin 6ntnde bir engel teskil
etmektedir. Oysa elektronik para kullanimi Kanun ve
ilgili mevzuat cergevesinde son derece siki denetime
tabi oldugundan bu tarz riskler barindirmamaktadir.
Ornek  vermek  gerekirse;  elektronik  para
sistemlerindeki olasi gUvenlik agiklarinin, bu acgiklar
Geuncu kisilerce bulunmadan dnce tespit edilebilmesi
ve duzeltilmesi icin  elektronik para  sistemi
sadlayicilarina yilda en az bir defa “sizma testi” denilen
badimsiz deneticilerce uygulanacak bir test yaptirma
zorunlulugu  getirilmistir.  Ayrica  elektronik  para
uygulamasi kullaniciya, hesabindaki elektronik paranin
kullanilacagi her islemin kendisine gonderilecek SMS
veya e-posta ile onaya tabi tutulmasini, kendisi onay
vermedikce s6z konusu islemin yapilmamasini talep
imkani vermekte ve bu sekilde kullanicilara anlik
olarak elektronik paralarina iliskin talimatlar kontrol
etme olanagl tanimaktadir. Bu sayede kullanicilar
interneti, ¢deme yapmak igin son derece guvenli
bir sekilde kullanabilmektedir, zira sistemin glvenli
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bir sekilde ¢alisip calismadigini denetlemek Gzere
TC. Merkez Bankasi vetkilendirilmistir. Elektronik
paranin bu 6zelligi hem kullanicilarin daha gtvenli
alisveris yapmasina olanak sagladigi, hem de bu
sayede elektronik ticaret faaliyetinde bulunan internet
sitelerinin kullanici sayilarinin artmasina yol agtigr igin
iki tarafa da avantaj sadladigi gorulmektedir.

Kanun yuarurlide girmeden once elektronik ddeme
islemleri  sunan  firmalar, elektronik  ortaminda
fatura 6deme, para havalesi, fon transferi, internet
Gzerinden vyapilan alisverislerin, verilen siparislerin
odemelerinin kabulU ve tahsili gibi islemleri sadece
bankalar ile isbirligi yaparak strdurebiliyorlardi. Ustelik
bu durum bir mevzuata tabi tutulmamisti. Kanun'un
yarurlige girmesiyle birlikte artik anonim sirketler,
belli bir asgari sermayeye sahip olmalari ve sayilan bazi
sartlari haiz olmalar kaydiyla Bankacilik Duzenleme
ve Denetleme Kurumu’ndan (“BDDK”) lisans alarak
odeme sistemleri ve elektronik para hizmetleri
sunabilecek ve faalivetlerini bankalardan bagimsiz
sekilde yuritebileceklerdir. Kanun ayrica bankalar
disinda, sayilan nitelikleri yerine getirmis elektronik
para kuruluslarina elektronik para ihrag etme yetkisi
verilmesinin de 6ndnU agmustir.

Son olarak belirtmek gerekir ki bankalar ve 6deme
hizmeti saglamak icin Kanun'da aranan sartlara sahip
olup gerekli izinleri alan tuzel kisilerin elektronik
ortamda bankayla isbirligi icinde olmadan o6deme
hizmeti sagdlayabilmeleri; bu sirketlerin banka adini
kullanabilecediveya banka gibi faaliyet gosterdigiya da
banka adina islem yaptigi kanisini uyandiracak ifadeler
kullanabilecedi anlamina gelmemektedir. Bu tir
davranislar Kanun ve ilgili mevzuatta yasaklanmaktadir.
Bunun disinda bu sirketler kredi veremeyecek veya
kullanicilarina elektronik para Gzerinden faiz veya

benzeri getiri sadlayamayacaklardir.

Sonug olarak Kanun ile birlikte, belli kosullari yerine
getiren banka disindaki tuzel kisiler 6deme hizmetleri
ve elektronik para faaliyetlerinde  bulunabilmesi
mUmkdn  olmustur.  Boylece Kanun  6ncesinde
sadece bankalarla isbirligi halinde vyapilabilecek
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offering electronic money service. Electronic money
corresponding to the amount deposited by the person
with this transaction is deposited to the electronic
money account to be opened for the person, thus the
person will be able to use electronic money in their
account for an order they will place online, provided
that the electronic trading website allow the use of
electronic money.

The use of electronic money is quite advantageous for
both the user and the people/companies operating in
the field of electronic trading. Today, several internet
users have worries that their credit card information
can be copied and used by other people as the
credit card information they share for any electronic
payment is visible to the website officers, thus they do
not make any online payment. In addition to this, some
other users, who trust to the websites, have hesitations
to make payment to the electronic trading websites,
worrying that these websites might be hacked (the
personal information available in the system to be
captured by people other than the website officers).
This constitutes an obstacle for the electronic trading
websites to address more users. The use of electronic
money, however, does not bear such risks as it is strictly
audited within the scope of the Law and the relevant
legislation. For example; the electronic money system
providers are obliged to perform the “penetration
test” through independent auditors at least once a
year in order to determine and fix the possible security
gaps in electronic money systems before third parties
find them. In addition to this, the electronic money
application allows the users to confirm any payment
with their electronic money in the account with SMS or
e-mail sent to them and to not confirm the transaction
unless they confirm, thus give them an opportunity
to instantly control the instructions related to their
electronic money. Thus, the users are able to use the
internet very securely for the payments as the Central
Bank of the Republic of Turkey is commissioned for
auditing whether the system runs securely. This feature

ELECTRONIC MONEY

of the electronic money appears to bring advantage
for both parties as it offers secure shopping for the
users and the electronic trading websites increase the
number of their users.

The companies offering electronic  payment
transactions before the Law was enacted were
able to carry out invoice payment, money transfer,
fund transfer, confirmation and collection of online
shopping and orders in electronic environment
only in cooperation with the banks. And this was not
requlated by a legislation. With the enactment of the
Law, now the joint stock companies will be able to offer
payment systems and electronic money services and
carry out their activities independently from the banks
by getting a license from the Banking Regulation and
Supervision Agency ("BDDK”), provided that they have
a certain amount of capital and meet the conditions
listed. The Law has also paved the way for granting an
authorization to the electronic money institutions,
which have met the conditions listed, other than the
banks for issuing electronic money:.

Finally, it should be noted that the banks and the
legal entities, who meet the conditions set out in
the Law for offering payment service and obtained
the required permissions, to offer payment services
without cooperating with the banks in the electronic
environment does not mean expressions implying
that these companies may use the name of a bank
or operate like a bank or act on behalf of the bank
can be used. Such acts are prohibited by the Law
and the relevant legislation. In addition to this, these
companies will not be able to grant loans or provide
income to their users on interest or similar over the
electronic money.

In conclusion, the Law allowed the legal entities
meeting the conditions, other than the banks, to carry
out payment services and electronic money activities.
Thus, it will not be so wrong to say that the competition



islemleri artik sayilan sartlari haiz sirketler lisans alarak
dogrudan kendileri yurttebileceklerinden bu sayede
rekabetin gelisecedini ve piyasada hareketliliginin
artacagini soylemek vyanlis olmayacaktir. Teknolojik
gelismelerin hizla arttigi ve artik her turlu faaliyetin
internet ortaminda verilecek sanal talimatlarla yerine
getirilmeye  baslandigi  gunumuizde, bu sistemin
Avrupa Birligi mevzuatina paralel nitelikte bir hukuki
altyapiya kavusturulmasinin, hem sistemin etkinligi
hem de tuketicilerin ve elektronik ticaret sirketlerinin
faaliyetleri agisindan son derece olumlu bir gelisme
niteliginde oldugunun kabult gerekmektedir.
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will be improved and the action in the market will be
increased as the companies meeting the conditions
listed will be able to carry out these transactions, which
would only be possible in cooperation with the banks
previously, directly by obtaining a license. In today’s
world where the technological developments
continuously increase and any kind of activity is now
possible with virtual instructions issued online, it should
be agreed that itis a very positive progress both for the
effectiveness of the system and for the activities of the
consumers and electronic trading companies that a
legal infrastructure is brought into this system in line
with the European Union legislation.

ELECTRONIC MONEY



AYSE DERYA ELCIN
delcin@egemenoglu.av.tr

Bu sayimizda, Ulkemiz ekonomisinde énemli bir paya
sahip olan gayrimenkul sektorini esas alarak bu sektor
kapsamindaki uygulamalari yonlendiren 6306 savili
Afet Riski Altindaki Alanlarin Donusturilmesi Hakkinda
Kanun (Kentsel DonGstum Yasas) pratiklerimiz arasinda
sayilan bir konuyu paylasmak istedik.

Kentsel Donusum  Yasasl  geredince  riskli  yapl’
olarak tespit edilip yikimi sadlanan ve arsa vasfini
kazanan tasinmazlarin, yasada aranan 2/3 arsa pay!
codgunlugunun  aksine tim maliklerin - mutabakati
ile arsa payl karsilidi insaat sozlesmesine konu
edilmesinden sonra, kotU niyetli arsa malikinin ‘insaat
ruhsatiicinverdigi muvafakatini gerialmasi’ veya ‘insaat
uygulamalari igin s6zlesmeye istinaden yetkilendirdigi
vekilini azli” hallerinin  s6zlesme  uygulamasina
yansimasi ve malikler/ytklenici aleyhine varattidi
sonuglar hakkinda bilgilendirmede bulunmanin belli
dlctde farkindalik yaratacagi ve sozlesme yapilmasi
strecinde belli tedbirlerin alinmasina hizmet edecedi
kanaatindeyiz.

Bahse konu ihtimallerin sebep olacagi olumsuz
sonuglanin - ortadan  kaldirilabilmesi  kapsaminda
yol gosterici olmasi niyetiyle genel olarak ¢ozim
alternatiflerini sunacadiz. Belirtmek gerekir ki, Kentsel
Donusum Yasa uygulamasi birgok dinamidi icinde
barindirip her somut olayda ayr bir dederlendirme
gerektirdiginden, aciklamalarimizin  bilgilendirme,
konu hakkinda belli élctde algi olusturma maksatl,
kaleme alindidini soylemeliyiz.
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) INSAAT PROJELERINDE ROLLER
DEGISTI: KOTU NIYETLI ARSA MALIKI!

ARSA MALIKININ MUVAFAKATI

Uygulamada, arsa pay! karsiligi insaat sozlesmelerine
bakildiginda genellikle, insaat ruhsati alindiktan sonra
kabul edilen paylasim esasina gore kat irtifaki tesis
edilerek badgimsiz bolumlerin aynminin yapilacad,

dizenlenmektedir.

02111985 tarihli ve 18916 mukerrer sayili Planli Alanlar
Tip Imar Yonetmelidi'nin “Yapi Ruhsati Isleri” baslikli
57 maddesine gore, “.... Parsel malik veya maliklerinin
ruhsat ve eki onayl projelere muvafakati alinmaksizin
vap! ruhsati dizenlenemez, onayli projelerde tadilat
vapilamaz. Yapi ruhsat ve eki projelere uygun olarak
tamamlandiginda yapi kullanma izni dizenlenmesi
asamasinda veya sure uzatiming yonelik ruhsat
islemlerinde ayrica  butdn  maliklerin - muvafakati
aranmaz.  Sézlesmesine  ve  mevzuata  uygun
olarak devam eden insaatlarda maliklerin tamami
basvurmadikca ruhsat iptal edilemez. Maliklerin birinin
ya da birkaginin degismesi halinde de bu kurala uyulur.

... duzenlenmesi getirilmistir.

Buradan hareketle,

a.  Malik insaat ruhsati alinmasina iliskin muvafakatini
verdikten sonra ve fakat insaat ruhsati alimindan 6nce
muvafakatini geri alabilmektedir, bu durumda ruhsat
islemleri durdurulacaktir.

b, Malikin insaat ruhsati alinmasina iliskin muvafakati
verdikten ve insaat ruhsati  alimindan  sonra
muvafakatini geri almasinin hikma bulunmamaktadir,
kural olarak bunu asmanin yolu idare mahkemesinde
ruhsatin iptaline iliskin dava acilmasidir.
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THE ROLES HAVE CHANGED IN THE
CONSTRUCTION PROJECTS: MALICIOUS

LANDOWNER!

In this issue, based on the real estate industry with a
significant share in our country’s economy, we wanted
to share a topic considered among our practices for
the Law No. 6306 on Transformation of Areas under the
Disaster Risk (Urban Transformation Law) requlating
the practices within the scope of this industry.

We believe it will create a certain amount of awareness
and serve to take some measures in the contracting
process to reflect the conditions “withdrawal of the
consent granted for construction license” or “dismissal
of the deputy authorized pursuant to the agreement
for the construction applications” by the malicious
landowner after the immovable properties, which are
determined as “risky building” and destructed pursuant
to the Urban Transformation Law and gained a land
quality, are subjected to a construction agreement in
return for land share with the consent of all owners
rather than 2/3 land share majority set out in the law,
and to provide information about the results it creates
against the owners/contractor.

We will be offering general solution alternatives in order
to provide guidance within the scope of eliminating the
negative results that the abovementioned possibilities
may cause. As the implementation of the Urban
Transformation Law contains several dynamics and
each concrete case requires a separate assessment,
we should say that our explanations are offered for
providing information, and creating some perception
about the matter.

CONSENT OF THE LANDOWNER

In practice, considering the construction agreements
in return for land share, it's been requlated that the
independentsectionswillbesegregated by establishing
construction servitude based on the sharing principle
agreed after obtaining the construction license.

Article 57 “Construction License Works” of the Type
Zoning Regulation on Planned Areas bis no. 18916
published on 02111985 says, .. No construction license
can be issued and no alteration can be made on the
approved projects without obtaining the consent
of the parcel owner or owners for the license and
enclosed approved projects. When the construction
license and annex thereof are completed according
to the projects, then the consent of all owners is not
sought for the issuance of building use permit or the
license procedures regarding time extension. For
the constructions continuing according to the relevant
agreement and the legislation, the license cannot be
cancelled until all of the owners make an application.
This rule applies when one or more than one owners

are changed...’

Thus,

3. The owner may withdraw their consent after giving a
consent related to obtaining the construction license,
but before the construction license is obtained. In such
a case, the license procedures will be stopped.

b. The owner may not withdraw their consent after
giving a consent related to obtaining the construction
license and after the construction license is obtained.
As a rule, this can be cleared by filing a lawsuit to the
administrative court for the cancellation of the license.




c. Hatali olarak verilmesi halinde, ruhsati veren
idarece bu ruhsatin geri alinmasi ya da iptal edilmesi
mumkindur; bu sekilde idarece tek tarafli iptal halinde
ruhsat bakimindan kazanilmis hakki doganlarin Idarece
zararinin tazmin edilmesi gerekmektedir. Fakat ‘hatali
olarak’ ibaresinden kasit, ‘acikca mevzuata aykir
hareket edilmesi'dir. Hatal olarak ibaresinin kapsamina
‘malikin ruhsatin verilmesinden sonra muvafakatini
geri aldigini beyan etmesi’ dahil dedildir.

ARSA MALIKININ KOTUNIYET!

Yazimizin bashgina konu edilen malikin kota niyetli
davranislari arasinda sozlesmeye diger tum maliklerle
birlikte tam bir mutabakat icinde imza atmasina,
sozlesme ile sadladigi menfaat bakimindan aleyhe
hicbir durum olmamasina, insaat ruhsati alimina
muvafakat etmesine ragmen, insaat ruhsati verildikten
sonra higbir somut ve hukuki bir gerekcesi olmadan
vekilleri azledip sonrasinda da muvafakatini  geri
aldigini bildirmesi, ayrica kat irtifaki tesis edilmesi
srecinin islemesine engel olmaya ¢alismasidir.

Uygulamada kanun ve doktrin, is sahibinin verdigi
vekaletnameyi geri almasini (ifanin  gergeklesmesi
icin gerekli hazirlik hareketlerini yapmamak) “~yapma
borcunda- alacakl temerridt’ olarak nitelemekte
ve bunun sonucu olarak ‘sozlesmeden dénme’ yani
menfi zarar tazmini talebini mdmkin (sozlesme
masraflari, yapilan harcamalar) kilmaktadir, dolayisiyla
kar kaybi kapsam disinda birakilmaktadir. Doktrindeki
azinlik gorus ise, vekaletname verilmesi sozlesmenin
esasli unsuru haline gelmis ve buna ragmen azil var
ise, isbirligi yapma borcuna aykirilik oldugu, bunun
is sahibinin vekaletnameyi geri almak suretiyle
sozlesmenin feshi benzeri bir durum varattigi ve
yUkleniciye tam tazminat hakki verecedi seklindedir.
Bu yorum kar kaybini da tazminat kapsamina dahil
etmektedir.

VEKILIN AZLI KARSISINDA KAT

IRTIFAKI TESISI

Kota niyetli malikin sozlesmeye ragmen kat irtifaki
tesisi icin vyetkilendirdigi vekili azletmesi Uzerine
kat irtifaki tesisi islemlerine bizzat istirak etmesi
gerekmektedir.  Azlinin yani sira, yuklenicinin ve
diger maliklerin davetine ragmen kat irtifaki tesis
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islemlerine istirak etmemesi tazminat sorumlulugu
dodurmaktadir. Fakat gerek yuUklenici gerekse diger
malikler bakimindan gerekli olan kat irtifaki tesisi
islemlerinin  tamamlanmasi ve badimsiz bolumler
Gzerinde serbestce tasarruf imkaninin yaratiimasidir.
Yolu, strece istirak etmeyen malikin etkisiz hale
getirilmesinin saglanmasidir.

Bu kapsamda, 634 sayili Kat Mulkiyeti Kanunu'nun ‘Kat
irtifakina Gecis’ bashkli Ek 4. maddesini hatirlatmak
yerinde olacaktir. Anilan maddeye gore, ‘Bes veya daha
fazla kisi tarafindan Gzerinde bir veya birden cok yapi
yaptirlmak amaciyla birlikte bir arsa edinilmis olmasi ve
pay sahiplerinden en az beste dérdinun kat irtifakina
gecis konusunda aldigi karara uyulmamasi halinde,
karara uymayan pay sahiplerinin gayrimenkuldeki
paylarinin iptaline ve bu paylarin, isteyen diger pay
sahipleri adina tesciline sulh mahkemesi tarafindan
asadgidaki  sartlarla  karar  verilir: a) Mdsterek
gayrimenkulin yukarida belirtilen amagla edinildiginin
ispat edilmis olmasi, b) Musterek maliklerin yukarida
aciklanan cogunlugunun kat irtifakina gegis kararina
veya bununla ilgili yukdmldliklere noterlikge yapilan
tebligata ragmen iki ay igcinde uyulmamis olmasi,
c) Karara uymayan mdsterek maliklerin paylarinin
mahkemece tespit edilen rayic bedelinin mahkeme
veznesine depo edilmesi’

Ayrica doktrinde, alacakli temerridinden ziyade,
kot niyetli malikin anilan davranislarinin (ifaya hazirlik
hareketlerini yerine getirmeme) bor¢lu temerridi
teskil edecedi kabul edilerek bu kapsamdaki segimlik
haklardan ‘aynen ifa + gecikme tazminat’’ talebi
kapsaminda kar kaybinin tazmininin talep edilebilecedi
degerlendirilmektedir.

SOZLESMENIN SONA ERMESI HALI

VE KENTSEL DONUSUM YASASI
UYGULAMASI

Sozlesmenin sona ermesi gindeme gelir ise, riskli
yapi raporu ile yiktirilan yani Kentsel Donusum Yasasi
geregi uygulama yapilan bir yer oldugundan, bu
yasanin uygulamasi gindeme gelecektir. Bu halde,
kat malikleri kurulu toplantisi yapilacak, bu toplantida
arsa payinin 2/3 arsa payina tekabll eden cogunluk
anlasacagi yuklenici firmayr ve genel olarak anlasma

INSAAT PROJELERINDE ROLLER DEGISTI: KOTU NIYETLI ARSA MALIKI!
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c. In case it is given mistakenly, the Administration
granting the license can withdraw or cancel this
license. In case the license is cancelled unilaterally
by the Administration, then the Administration has
to indemnify the loss of the parties with vested right
related to the license. “Mistakenly” means “clearly
acting to the contrary to the legislation”. “Owner’s
declaration for withdrawing the consent after the
license is issued” is not included to the scope of

the term “mistakenly”.

MALICIOUS INTENTION OF THE
LANDOWNER

The malicious acts of the owner can be listed as
a) signing the agreement together with all other
owners with a full commitment, b) having no
disadvantageous situation in terms of the interest
provided by the agreement, ¢) dismissing the deputies
and announcing that they withdrew their consent
without any concrete and legal ground after the
construction license is issued although they have
consented for obtaining the construction license,
and d) preventing the operation of the process for
establishing a construction servitude.

In the practice, the law and the doctrine describe the
withdrawal of the power of attorney by the employer
(not performing the preparations required for the
realization of the performance) as ‘creditor default
for the performance liability’, and as a result of this, it
makes the claim for negative losses - in other words
“withdrawal from the agreement” - possible and thus
loss of profit is excluded from the scope. The minority
opinion in the doctrine is that issuing a power of
attorney is an essential part of the agreement, but
if there is still dismissal, then there is an act on the
contrary to the cooperation liability; the withdrawal
of the power of attorney by the employer creates a
situation similar to the termination of the agreement
and grants afullindemnification right to the contractor.
This interpretation also includes loss of profit to the
scope of indemnification.

ESTABLISHMENT OF CONSTRUCTION
SERVITUDE IN RETURN FOR THE
DISMISSAL OF THE DEPUTY

If the malicious landowner dismisses the deputy
authorized for the establishment of construction
servitude despite the agreement, then the landowner
should personally attend to the procedures for
the establishment of construction servitude. If the
landowner does not participate in the procedures
for the establishment of construction servitude after
the dismissal of the deputy and despite the invitation
of the contractor and the other owners, this arises a
responsibility for indemnification. The completion of
the establishment of construction servitude and create
free disposal on the independent section are what is
required for either the contractor or the other owners.
The method for this is to ensure that the owner not
participating in the process is disabled.

Within this scope, it would be useful to remind about
Additional Article 4 “Transition to Construction
Servitude” of the Law No. 634 on Condominium.
According to the article mentioned, “In case of a
common acquisition of land in order to construct
one or more than one buildings on it by five or more
people and in case of a violation of the decisions taken
by at least four out of five shareholders regarding the
transition to construction servitude, the court of justice
decides to allocate the shares of the shareholders of
the immovable property in question and to inscribe
those shares in the names of other shareholders on the
following conditions: a) The acquisition of common
immovable property with the purpose mentioned
above must be proven; b) Failure in complying with
the abovementioned majority decision of transition
to construction servitude and the failure to comply
with the liabilities related to this within two months
despite the notification served by the notary public,
¢) The submission of the market price of the shares of
the common owners determined by the court, who
refrain from complying with the decision in question,
to the treasury of the court.”

THE ROLES HAVE CHANGED IN THE CONSTRUCTION PROJECTS: MALICIOUS LANDOWNER!



kosullarini kabul edecektir. Bu toplantinin kararlari
toplantiya katilmayan veya katilip da karara katilmayan
1/3 azinlida teblig edilecek ve 15 gun icinde bu kararin
kabul edilmesi Noter vasitasi ile ihtar edilecektir. Bu 15
gunluk strede olumlu bir gelisme olmazise, katilmayan
kismin payr diger maliklere acik arttirma suretiyle
satilacaktir, kat malikleri kurulu karari, noter ihtarn ve
benzeri belgelerle birlikte satis icin idareye basvuruda
bulunulacaktir. Bu basvurudan itibaren ilgili Bakanlik
tasinmazin  deder (metrekare bazinda) tespitini
yapacak ve maliklere agik arttirma guni ve saatini
bildirecektir. Agik arttirma ginu satisa ¢ikan tasinmaz
payl en yiksek mebladi veren malike ihale edilecek
aksi halde bedeli Bakanlikca 6denmek suretiyle Hazine
adina ihale edilecektir. Bu kisimda gorilen en blyuk
risklerden biri, ihale sonrasi komisyon karari 6ncesi
kott niyetli malikin karara katldigini beyan ederek
ihalenin gegersiz kilinmasini saglamasi ve sonrasinda
farkli ihtimallerde strecin islemesine engel olmak
suretiyle taraflari magdur etmeye calismasidir. Aylarca
strecek ve oOzellikle kentsel dontsim uygulamasi
bakimindan bir neticeye varmayacak bir yontem
olabilecektir.
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In addition to this, the doctrine indicates that an
indemnification for loss of profit within the scope of
the claim “specific performance + damages for delay
in performance” can be claimed for the rights within
this scope, by considering that the said acts of the
malicious owner (nonperforming the acts for being
prepared to the performance) will constitute a debtor
default rather than creditor default.

TERMINATION OF AGREEMENT AND
URBAN TRANSFORMATION LAW
EXECUTION

If the termination of agreement is brought in to the
agenda, the execution of this law will be in question
as the immovable property is destructed upon risky
building report, in other words pursuant to the Urban
Transformation Law. In this case, a property owners’
meeting will be held and during this meeting, the
majority corresponding to 2/3 land share will approve
the contractor company and the general terms of the
agreement. The decisions taken during this meeting
will be notified to1/3 minority, who did not attend to the
meeting or attended but not agreed with the decision,
and an official warning will be served through notary

public for accepting this decision within 15 days. If no
positive progress is obtained during this 15-day period,
then the share of the owners who did not attend will
be sold to the other owners through auction. An
application will be made to the administration for the
sales together with the board of property owners’
decision, official notary public warning, and similar
documents. Upon this application, the relevant
Ministry will determine the value of the immovable
property (on square meter basis) and inform the
owners about the date and time of the auction. The
immovable property share offered on the auction day
will be awarded to the owner proposing the highest
amount, otherwise awarded to the Treasury provided
that the relevant amount is paid by the Ministry. One of
the greatest risks considered in this section is that the
malicious owner may invalidate the tender by declaring
that they agree with the decision after the tender and
before the commission decision, and then behave
unjustly towards the other parties by preventing the
operation of the process with different possibilities.
This would become a method that will take months
and particularly will not reach a conclusion in terms of
urban transformation.

THE ROLES HAVE CHANGED IN THE CONSTRUCTION PROJECTS: MALICIOUS LANDOWNER!
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islami finans sistemi, cesitli dini ve ekonomik sebepler
yUzunden dogmus olup, genel olarak her turld finansal
faaliyet ve islemlerin Islami kurallar cercevesinde
uygulandigi  sistemdir. Islamiyetin - getirdigi  ilke
ve kurallarin finansal islemlere uygulanmasi esas
alinarak bu piyasa olusturulmustur. Modern finans
anlayisina alternatif bir alan olarak degerlendirilen
islam? finans, son villardaki gelismeler 1s1ginda global
finans piyasalarinda alternatif bir alan olarak hizla
gelismektedir. islami  bir finansal sistemin temel
cercevesi, Islam toplumlarinin  ekonomik, sosyal,
sivasi ve kulturel agidan tabi bulundugu cesitli kural ve
yasalar dogrultusunda bigcimlendirilmektedir.

islami - finans ile geleneksel finansin en temel
farklilhgi, geleneksel finansal islemlerin merkezinde
bulunan “faiz’in islami finansta yasaklanmis olmasi
olusturmaktadir. Bor¢lanma aracina odenen para,
nominal dederinden farkli ise aradaki fark faiz olarak
nitelendirilmektedir. Islam dini, bu fazlaligi haksiz
bir artis olarak dederlendirmektedir, bu nedenle
borglanma aracinin nominal dederi disinda bir
dederden alim ve satimi yasaklanmistir. S6z konusu
faiz yasagi ile baskasinin zararina olacak sekilde elde
edilecek haksiz bir sermaye artisinin  6nlenmesi
amaclanmistir. Ayrica, Islam dinyasinda herhangi
bir risk almadan, zarara ortak olmayip, valnizca kéara
ortak olunmasi da yasaklanan bir islemdir. Bu hususlar
dikkate alinmadan ¢ikarilan borclanma araclari, islami
bor¢lanma araci olarak kabul edilemeyecektir.
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ISLAMI FINANS SISTEM]

islam hukukunda, hukuki islemlerde ve 6zellikle de
iki tarafa borg¢ yukleyen sozlesmelerde, sozlesmeye
ait unsurlar belirli olmalidir. Yani akdin konusunun
biliniyor ve belirli olmasi gerekmektedir. Ozellikle
buyuk oranda belirsizlik iceren sozlesmeler seriata
uygun olarak degerlendirilmemektedir.

islami kurallara gore kumar, bahis ve sans oyunlari gibi
sadece baskalarinin kaybetmesi durumunda kazanc
sadlayan faaliyetler de yasaklanmistir.

Bu kapsamda Islami finans kurumlar tarafindan
gelistirilmis olan finansman yontemleri, genel olarak,
mudaraba (emek sermaye ortakhid), musaraka
(kér-zarar ortakligi), murabaha (maliyet arti kar marjli
satis), Icara (kira finansmani), karz-1 hasen (faizsiz borc),
istisna (siparise dayali satin alma) ve sukuk olmak Gizere
cesitli siniflara ayrilabilmektedir.

Bu finansman vyontemlerinden biri olan  Sukuk,
uluslararasisermaye pivasalarinda finansmani arttirmak
icin gelistirilen faizsiz Bankacilik ilkelerine uygun
onemli finansal araclardandir. Sukuk’ta temel kural,
geleneksel borglanma araci tahvillerden farkli olarak
varliga dayanmak zorundadir. En basit sekliyle Sukuk,
birvarlida sahip olmayi veya ondan yararlanma hakkini
gostermektedir. Bu sisteme gore ana firma sukuk
islemine konu mallar 6zel amacla kurulmus sirkete
devrederve busirket varliklari menkul kiymetlestirerek
yatinmcilara satar. Sukuk sisteminde alacaklarin varliga

dayali olarak menkul kiymetlestirilmesi s6z konusudur.
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ISLAMIC FINANCE SYSTEM

The Islamic finance system has arisen due to various
religious and economical reasons and, in general, it is
a system where any and all kinds of financial activities
and transactions are applied within the scope of Islamic
rules. This market is established based on applying the
principles and rules brought in by Islam to the financial
transactions. Considered as an alternative field to the
modern finance understanding, the Islamic finance
quickly develops as an alternative field in the global
finance markets in the light of the developments
during the recent years. The framework of an Islamic
financial system is being established in line with various
rules and laws which the Islamic communities are
subjected to in terms of economical, social, political
and cultural aspects.

The basic difference of Islamic finance and traditional
finance is that the “interest”, located in the center of
the traditional financial transactions, is prohibited in
the Islamic finance. If the money paid for the debt
instrument is different than its nominal value, then
the difference between them is described as interest.
The Islamic religion considers this difference as an
unfair increase, therefore prohibits the trading of any
debt instrument for a value other than its nominal
value. With the interest prohibition in question, it’s
aimed to prevent any unfair capital increase at a loss of
someone else. In addition to this, only partnering for
profit without taking any risk and without partnering
to loss is also a prohibited transaction in the Islamic
world. Debt instruments issued without taking the
abovementioned into account are not accepted as an
Islamic debt instrument.

For the Islamic law, the provisions of the agreement
should be definite for the legal transactions and
particularly for the agreements putting both parties
under an obligation. In other words, the subject
matter of the agreement should be known and
definite. Particularly the agreements with substantial
uncertainties are not considered as suitable for sharia.

According to the Islamic rules, the activities based
on making a gain from the loss of someone else such
as gambling, betting and games of chance are also
prohibited.

Within this scope, the financing methods developed
by the Islamic financial institutions can be categorized
in general as Mudaraba (labor capital partnership),
Musharaka (profit-loss partnership), Murabaha (cost
plus profit margin sales), ljara (lease financing),
Quard-Hasan (interest-free loan), Istisna’a (order
based procurement) and Sukuk.

As one of these financing methods, Sukuk is an
important financial instrument suitable to the
interest-free  banking principles developed for
increasing the financing in the international capital
markets. The basic rule in Sukuk is that it has to
be based on an asset different than the traditional
debt instrument bonds. In the simplest term, Sukuk
shows owning an asset or benefiting from that asset.
According to this system, the main company assigns
the properties subject to the Sukuk transaction to a
company established for a special purpose, and this
company securitizes and sells these assets to the
investors. In the Sukuk system, the receivables are




Sonuc olarak alicising, wvarliklarinin satilmasindan
olusacak hasilatin yaninda varliklarindan elde edilen
gelirlerden de pay alma hakki vermektedir. Clobal
bir yatirim araci haline gelen ve “faizsiz tahvil” olarak
da tanimlanan Sukuk'un Ulkemize 6zgu versiyonu
benzer bir enstriman olarak kira sertifikalan seklinde
mevzuatimiza girmistir ve Sermaye Piyasasi Kurulu’nun
I-611 sayili “Kira Sertifikalan Tebligi” (Teblig) ile
dizenlenmistir. Kira sertifikas, her turld varlik ve
hakkin finansmanini saglamak amaciyla varlik kiralama
sirketi tarafindan ihrac edilen ve sahiplerinin bu varlik
veya haktan elde edilen gelirlerden paylari oraninda
hak sahibi olmalarini saglayan menkul kiymeti ifade
etmektedir.

Yukarida belirtilen kural ve ilkeler cercevesinde
yuratulmekte olan Islami finansal hizmetler ve Griinler,
isleyisi Glkeden ulkeye farklilik gostermekte olup son
yillarda 6nemli bir gelisme gdstermektedir. Dunya
ornekleri incelenip dederlendirildiginde Islami finans
sisteminin alternatif bir finansal aracilik modeli olarak
fon transferi sirecinde etkin bir sistem olarak karsimiza
ciktigr gorulmektedir.
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securitized based on the asset. As a result, it allows
the buyer to get a share from the revenues obtained
from the assets, in addition to the proceeds arising
from the sales of the assets. Sukuk has become a
global investment instrument and also defined as
“interest-free bond”. The Turkey version of Sukuk has
enteredtoourlegislation as lease certificates asa similar
instrument and is reqgulated in the “Communiqué on
Lease Certificates” no. 111I-611 (Communiqué) of the
Capital Markets Board of Turkey. Lease certificate
means the security which is issued by the asset leasing
company in order to provide financing to any kind
of asset and right and allowing the lease certificate
holders to be entitled for the revenues obtained from
this asset or right, in the rate of their shares.

Carried out within the scope of the abovementioned
rules and principles, the operation of the Islamic
financial services and products vary from country
to country, and recorded a significant improvement
during the recent years. Examining and considering
the other examples in the world, the Islamic financial
system appears as an effective system in the fund
transfer process as an alternative financial brokerage.

ISLAMIC FINANCE SYSTEM
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Turkiye elektrik piyasasinin yeniden vapilanma ve
serbestlesme  slUreci  kapsaminda gergeklestirilen
ozellestirmeler ile elektrik dagitim ve perakende
sektort yeni bir doneme girmistir. Ozellestirmelerin
yaninda yeni Elektrik Piyasasi Kanunu'nun yururlige
girmesi ile Enerji Piyasasi Yuksek Kurulu tarafindan
dusurulen serbest tuketici limitleri ile elektrik piyasasi
aktorleri arasindaki rekabet artmistir.

Artan rekabet sonucu mevcut piyasa aktorleri
halihazirdaki  durumlanini  guclendirmek amaciyla
cesitliislemn ve eylemlerde bulunmakta ve konumlarini
saglamlastirmaktadir. Piyasada faaliyet gosteren bazi
elektrik perakende sirketleri ile dagitim sirketlerinin
ayni ekonomik butdnlik icerisinde bulunmasindan
kaynaklanan durum, so6z konusu perakende satis
sirketlerinin ilgili dagitim bolgesinde hakim durumda
olmasina sebebiyet vermekte ve rekabet ihlallerinin
ortaya ¢ikmasina neden olmaktadir.

REKABETE AYKIRI UYGULAMALAR

Serbest Tuketici Limitinin Asilmasina Ragmen Limit
altinda Olunmasi Gerekgesi ile Talebin Reddi: ikili
anlasmalar  kapsaminda  bir tedarikciden enerji
temin etmekte olan serbest tuketicilerin tedarikgi
degisikligi talepleri, gorevli tedarik sirketi konumunda
olan sirketlerce Elektrik Piyasasi Duzenleme Kurulu
tarafindan her vyil belirflenen serbest tuketici limitinin
altinda olunmasi nedeniyle reddedilmektedir. Ancak,
serbest olmayan tuketiciler, serbest tuketici limitini
gectikleri anda, istedikleri tedarik sirketi ile ikili anlasma
yapma hakkina sahip olmaktadir.  Bu tuketiciler
dilerlerse duzenlenen tarifeler Gzerinden goérevli
tedarik sirketinden alim yapmaya devam edebilecekleri
gibi; ikili anlasma ile belirlenen fiyatlar Gzerinden diger
tedarik sirketiyle de anlasma yoluna gidebilmektedirler.
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ELEKTRIK SEKTORUNDEKI TOPTAN
VE PERAKENDE SATIS PIYASASINDA
REKABETE AYKIRI UYGULAMALAR

Serbest tuketici  limitinin  Uzerine  veni  ¢ikan
tuketicilerin veya 6nceden gorevli tedarik sirketi ile
ikili anlasmasi bulunan serbest tUketicilerin baska bir
tedarikgi sirketiyle ikili anlasma yapmasi halinde, bu
tuketicilerin anlastidi sirketlerin yaptigi tuketici gegis
taleplerinin, Elektrik Piyasasi Dengeleme ve Uzlastirma
Yonetmeligi'nde  belirtilen  sureler ve  kosullar
cercevesinde gorevli tedarikgi sirketince onaylanmasi
ve boylece tiketici  gegislerinin saglanmasi
gerekmekte iken soz konusu gorevli tedarik sirketi
hakim durumunu kotuye kullanmak suretiyle herhangi
bir gercede uygun olgular ileri strmeksizin gegis
taleplerini reddetmesi, piyasada faaliyet gosteren
diger perakende satis sirketlerinin  faaliyetlerini
zorlastirmakta ve zarara ugramasina neden olmaktadir.

Tuketicilerle Cesitli Yollarla iletisime Gecilerek Baskaca
Perakende Satis Sirketleri ile S6zlesme imzalanmasinin
Engellenmesi: Pivasada gorulen dider bir hukuka aykiri
uygulama ise bazi gorevli tedarik sirketleri tarafindan
tiketicilere elektrik satisinin, faturalama islemlerinin
sorunsuz olarak devam edebilmesi ve abonelik icin
gerekli olan perakende satis s6zlesmesi imzalamak
Gzere 7 (yedi) gun igerisinde mdusteri hizmetleri
merkezine sahsen basvurulmasini aksi halde musteri
hizmetleri  yonetmeligi  dodrultusunda  elektrik
kesintilerinin yasanacadini ihtar eden tebligatlar
gonderilmektedir,

Bu gibi eylem ve islemler belirli bir bolgede elektrigin
perakende satisi alaninda hakim durumda faaliyet
gostermekte olan elektrik dagitim sirketi ile ayni
ekonomik butanluk icerisinde bulunmasi nedeniyle
tuketici bilgilerine erisimin dider perakende sirketlere
nazaran daha mumkdn oldugu, bu durumun bolgede
faaliyet gosteren sirketlerin musterilere/tUketicilere
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PRACTICES CONTRADICTORY TO COMPETITION
IN THE WHOLESALE AND RETAIL MARKET OF
THE ELECTRICITY INDUSTRY

The electricity distribution and retail industry have
entered into a brand new period with the privatizations
carried out within the scope of the restructuring and
liberalization process of the Turkish electricity market.
The competition among the actors of the electricity
market has increased with the free consumer limits
reduced by the Energy Market Regulatory Authority
as a result of the privatizations, in addition to the
enactment of the new Electricity Market Law.

As a result of the increasing competition, the existing
market actors carry out various procedures and
actions and strengthen their positions in order to
reinforce their current status. The situation arising
from some electricity retail companies and distribution
companies operating in the market to be in the same
economic integration causes these retail companies
to dominate the relevant distribution area, as well as
competition violations to occur.

PRACTICES CONTRADICTORY TO
COMPETITION

Rejection of the request on the ground that the limit
is not reached although the free consumer limit is
exceeded: The requests of the free consumers,
who get energy from a supplier within the scope of
bilateral agreements, for changing their suppliers are
being rejected by the supply companies in charge on
the ground that they are below the free consumer
limit determined every vyear by the Electricity
Market Regulatory Authority. However, the non-free
consumers should have the right to conclude a
bilateral agreement with the any supply company they
want when they exceed the free consumer limit. These

consumers can continue buying from the supply
company in charge over the requlated tariffs, and they
can also agree with another supply company over the
prices set with bilateral agreement.

In case the consumers, who have just exceeded the
free consumer limit, or the free consumers, who have a
bilateralagreement with the supply companyin charge,
conclude a bilateral agreement with another supply
company, then the consumer changeover requests
made by the companies, which these consumers have
reached to an agreement with, have to be approved by
the supply company in charge within the scope of the
periods and conditions set out in the Regulation on
Electricity Market Balancing and Settlement; but the
supply company in charge reject these changeover
requests without suggesting realistic facts by using
their dominant position, and this complicates the
activities of the other retail companies operating in
the market and causes a loss for them.

Preventing the conclusion of agreements with other
retail sales companies by contacting the consumers
through various means: Another unlawful practice
seen in the market is the supply companies in charge
sending notices to the consumers stating that the
consumers should personally apply to the customer
services center within 7 (seven) days to sign a retail
sales agreement required for electricity sales and
billing procedures to continue seamlessly and for
subscription, otherwise power outages may occur
pursuant to the customer services regulation.




erisimini engellemekte ve rekabet edebilmelerini
gUclestirmekte ve piyasada rekabeti kisitlayici veya
engelleyici etki doguran davranis veya iliskiler icerisine
girmek suretiyle Rekabetin Korunmasi Hakkinda
Kanun'un 6. maddesi uyarinca hakim durumunu
kotuye kullanmaktadir.

Halihazirda Sézlesmesi Bulunmasi Nedeniyle Gegis
Taleplerinin -~ Reddedilmesi:  Mevcut — uygulamaya
gore, piyasadaki perakende satis sirketlerinden
daha uygun fiyata ve daha uygun kosullarda elektrik
satin almak isteyen tiketicilerin gecis talepleri, soz
konusu tuketicinin halihazirda yurarlukte oldudu ileri
strilerek reddedilmekte ve red islemine dayanak
teskil eden sozlesmelerin ibrazindan, gizlilik sebebiyle
imtina edilmektedir. 1 Haziran 2015 tarihinde cesitli
degisikliklerle birlikte yururlige girmesi beklenen
Dengeleme ve Uzlastirma Yonetmeligi ile red
islemlerine dayanak teskil eden mevcut s6zlesmeleri
ibrazdan imtina eden sirket veya sirketlere 3 ay portfoy
giris yasadi verilecek ve soz konusu sirketler, 3 ay
icerisinde hicbir serbest tuketicinin kendi portfoylerine
girisini saglayamayacaklardir.

REKABET KURULU KARARLARI
ACISINDAN DEGERLENDIRME

Piyasadaki rekabete aykiriliklar gerek tuketicilerin
gerekse piyasada faaliyet gosteren diger aktorler
acisindan sikayet konusu olmustur; ancak asagida
detayl olarak acgiklanacak olan nedenler dolayisiyla
herhangi bir sorusturma baslatilamamustir.

Kurul'un 0312.2014 tarihli bir kararinda, basvuruda
bulunan bir tlketici, serbest tiketici olma hakkini
kullanarak bir tedarik sirketi ile indirimli elektrik almak
icin ikili anlasma imzaladigini ancak ikili anlasmasi
bulunmasi sebebi ile reddedildigini, ancak béyle bir
anlasmayi imzalamadidini, imzalanmis bir sdzlesme
varsa bile bu sézlesmedeki imzanin kendisine ait
olmadigini ve dolayisiyla baska bir tedarik¢iden daha
uygun kosullarda elektrik temini gerceklestiremedidini
ifade etmistir. Ayni Kararda diger bir tuketici; 2014
yilinin Mart veya Nisan ayinda bir tedarikgi firma
ile indirimli elektrik alabilmek icin anlastigini ve bu
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anlasmanin ardindan mevcut perakende satis sirketine
dilekge ile basvurarak baska bir tedarikciye gececedini
bildirdigini, bu basvurudan bir hafta sonra mevcut
perakende satis sirketi yetkililerinin kendisini ziyaret
ederek, diger tedarikgiye gegisten vazgegirmeye
calistiklarini ancak kendisinin bunu kabul etmedigini,
gecisin talep edildigi tarihte sayacinin yeni okunmus
olmasi  sebebi ile bor¢lu  gorindigind, borcu
6dediginde de aradan gecen stre icerisinde elektrik
kullandigr yapildigi icin borcun bitmedigini ve buna
badl olarak sézlesme imzaladigi tedarik¢iye gegisinin
gerceklesernedidini ifade etmistir.

Kurul, vyapilan  basvurular  neticesinde  dagitim
sirketlerinin, gorevli tedarik sirketlerine ve bu gorevli
tedarik sirketleriile rakip konumda bulunan tim tedarik
sirketlerine daditim hizmetlerini ayrimci olmayan bir
sekilde sadlamakla yukumlt oldugunu ancak gorevii
tedarik sirketleriile dagitim sirketlerinin ayni ekonomik
butunluk icerisinde bulunmasinda kaynakli menfaat
birlikteligi ve gorevli tedarik sirketlerinin her bir
dagitim bolgesindeki yerlesik konumlarinin 4054 sayill
Kanun'un 6. maddesi kapsaminda birtakim rekabet
ihlallerinin = ortaya g¢ikmasina neden olabildigine
hukmetmistir.

Kurul ayrica, bazi goérevli tedarik sirketlerinin serbest
tUketici limitinin ~ altindaki  tuketicileri  taahhutlu
ve uzun sireli sozlesmelerle veya toplu gegisler
yoluyla kendi serbest tiketici portfoyine gegirmeye
yonelik uygulamalarinin, bu sirketlerin mevcut hakim
durumlarini korumalarina ve strekli olarak arttirmasina
yol acabilecedi ve bu durumun diger tedarik
sirketlerinin faaliyetlerinin zorlastirilmasi ve pazarin
rakip sirketlere kapanmasi sonucunu dodurabilecedi
kanaatine ulasilmistir.

Rekabet Kurulu tarafindan yukanda belirtildigi Uzere
yapilan tum verinde inceleme ve dederlendirmelerin
sonucunda Kurul, tespit edilen eylemlere iliskin olarak
EPDK'nin vasal ve ikincil mevzuattan kaynaklanan
yetkisinin  bulundugu ve halen EPDK tarafindan
konuya iliskin olarak bir incelemenin yurittldigu
dikkate alinarak; dosyadaki tim bilgi ve belgelerin

ELEKTRIK SEKTORUNDEKI TOPTAN VE PERAKENDE SATIS PIYASASINDA REKABETE AYKIRI UYGULAMALAR
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As the electricity retail company in the region is able
to have access to the consumer information more
than the other retail companies as it is within the same
economic integration with the electricity distribution
company operating dominantly in the same area,
such acts and procedures prevent the companies
operating in the area from accessing to the customers
Jconsumers and make it harder for them to compete,
and these companies misuse their dominant position
pursuant to article 6 of the Law on Protection of
Competition by causing acts or relationships limiting
or preventing competition in the market.

Rejection of the changeover requests due to existing
agreement: According to the practice in force, the
changeover requests of the consumers, who want to
buy electricity for a better price and better conditions
than the retail companies in the market, are being
rejected suggesting that the consumer already has an
agreement in force and the company abstains from
presenting the agreements, which provides a basis
for the rejection, due to confidentiality reasons. With
the Regulation on Balancing and Settlement expected
to come into force with various amendments on
June 1, 2015, the companies abstaining from releasing
the existing agreements that constitute a basis for the
rejection procedures will be punished with portfolio
entry ban for three months and the companies in
question will not be able to enter any free consumer
to their own portfolio during this three-month period.

ASSESSMENT IN TERMS OF THE
TURKISH COMPETITION AUTHORITY’S
DECISIONS

The acts contrary to the competition in the market
have been subject to the complaints both by the
consumers and the other actors operating in
the market; however, no investigation has been
initiated due to the reasons explained in detail below.

In the decision of the Authority taken on 0312.2014,
the consumer making an application stated that
they have signed a bilateral agreement with the
supply company for buying discounted electricity
by using their right to become a free consumer, but
their application was rejected as there was a bilateral

agreement; but they told that they did not sign such
an agreement, even if such an agreement is signed,
then the signature on this agreement does not
belong to them, thus they cannot get electricity with
better conditions from another supplier. In the same
decision, another consumer stated that they have
reached to an agreement with a supplier company in
March or April 2015 for buying discounted electricity
and after concluding this agreement, they applied to
the existing retail company with a written application
telling that they will change their supplier; one week
after this application, the officers from the existing
retail company visited them and tried to convince
them for withdrawing from changing to the other
supplier, but they did not accept this; they appear
to have a debt to the existing retail company as the
meter was recently read on the date the changeover
requested and they paid this debt, but the debt did
not end as electricity was used during the time passed
until the payment, and they could not complete the
procedures for changing to the other supplier they
concluded an agreement.

As a result of the applications made, the Authority
has ruled that the distribution companies are
obliged to provide distribution services to the supply
companies in charge and to all supply companies
competing to these supply companies in charge in a
non-discriminatory way, but the joint interest arising
from the supply companies in charge and distribution
companies to be within the same economical
integration and the settled locations of the supply
companies in charge in each distribution area may
arise some competition violations within the scope of
article 6 of the Law No. 4054.

The Authority has also concluded that the applications
of some supply companies in charge for transferring
the consumers, who are below the limit of free
consumer, to their own free consumer portfolio
through long term agreements with undertakings
or group transfers may allow these companies to
maintain and continuously increase their existing
dominant position, and this may make the activities of
the other supply companies difficult and the market
may be closed to the competitor companies.

PRACTICES CONTRADICTORY TO COMPETITION IN THE WHOLESALE AND RETAIL MARKET OF THE ELECTRICITY INDUSTRY



konuya iliskin  yurutilmekte olan incelemede
degerlendiriimek (zere EPDK'ya gonderilmesine ve
serbestlesmenin oninde engel teskil eden her tarld
uygulamaya ivedilikle son verilmesine ve sonug olarak
sorusturma acilmamasina karar verilmistir.

SONUC

Yukarida belirtilen uygulamalar ve Rekabet Kurulu’nun
tutumu  gergevesinde, piyasadaki mevcut  bazi
aktorlerin - mevcut  durumlarindan  yararlandigi ve
hakim durumlanni gerek rakip sirketler gerekse
tlketiciler aleyhine sonuclar doguracak sekilde
kottye kullandigr asikardir. Bu gercevede yapilmas
gereken kurumlarin kendi yetki sinirlarini ileri strerek
apacik ortada olan rekabete aykiriliklari gormezden
gelmek dedil; bir piyasanin dizenleyici ve denetleyici
bir kurumun regulasyonuna tabi olmasinin o piyasada
yer alan faaliyetlerin 4054 sayili Kanun kapsami disina
cikarmayacagindan  bahisle  gerceklesen  rekabet
ihldllerinin tespit ve idari yaptiima tabi tutulmasini
saglamalari gerekmektedir.

ELEKTRIK SEKTORUNDEKI TOPTAN VE PERAKENDE SATIS PIYASASINDA REKABETE AYKIRI UYGULAMALAR
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As a result of all on-site inspections and assessments
made by the Turkish Competition Authority as
mentioned above, the Authority has ruled for
submitting all information and documentation in
the file to EMRA for being used in the inspection
carried out related to the matter, terminating any
kind of application constituting an obstacle for the
liberalization of the market, and consequently not
initiating an investigation, considering that EMRA has
authority related to the actions found arising from
the legal and secondary legislation and there is still an
inspection carried out by EMRA related to the matter.

CONCLUSION

Within the scope of the abovementioned practices
and the attitude of the Turkish Competition Authority,
it's evident that some actors in the market benefit
from the current situations and misuse their dominant
position in a way causing negative results both for
the competitors and the consumers. The action
required within this scope for the companies is not to
ignore the acts clearly contrary to the competition by
suggesting their own jurisdiction, but to determine
the competition violations and to subject them
to administrative sanction on the grounds that
being subject to the regulation of a requlatory and
supervisory authority of a market does not mean the
activities in the market can go beyond the scope of
the Law No. 4054.

PRACTICES CONTRADICTORY TO COMPETITION IN THE WHOLESALE AND RETAIL MARKET OF THE ELECTRICITY INDUSTRY
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Fesih bildirimiyada savunmaistemyazisigibi personele
iliskin evraklarin kayitli elektronik posta ile personele
teblig edilmesi mumkin mu ya da is sozlesmesi,
Gcret hesap pusulasi gibi dokimanlarin personel
tarafindan elektronik imza ortaminda imzalanmasi
gegerli kabul edilebilir mi? Tum bu sorularin cevaplar
ve konunun vyargilamadaki isleyisi beklenirken hentz
uyusmazlida konu olmus va da dava dosyalarina bu
nitelikte sunulmus deliller yaygin dedildir. Konunun
detaylandinlmasi icin  Kayitl Elektronik Posta ve
Elektronik Imza'nin yasal duzenlemesini irdelemek
gerekmektedir.

KAYITLI ELEKTRONIK POSTA

Elektronik posta (e-posta), internetin yayginlasmasi,
her tarlt verinin kolaylikla iletilebilmesi ve dustk
malivetli olmasi nedeniyle Ulkemizde ve tim
dunyada en yodun kullanilan iletisim araglarindan ve
kanallarindan birisi haline gelmistir. E-posta yoluyla
iletilen her turlG belgenin (e-posta iletilerinin)
gonderici ve alici agisindan teknik gtvenilirligi ve yasal
gegerliligi buytk onem tasimaktadir. Kayitl Elektronik
Posta (KEP) sistemi, Anonim, Limited ve sermayesi
paylara bolunmus komandit sirketler icin kullanimi
kanunen zorunlu hale getirilmistir. Kullanimin zorunlu
hale getirilmesiyle birlikte, kullaniimamasi durumunda
ise herhangi bir cezai yaptinm 6ngorilmemesi de
dikkat cekmektedir. Kayith Elektronik Posta (KEP),
gonderici ve alici kimliklerinin belli oldugu, gonderi
zamaninin ve igeridin dedistirilemedigi, uyusmazlik
durumunda hukuki gegerliligi olan gtvenli ve vyasal
elektronik posta hizmetidir. Bu nedenlerle KEP
kayitlari standart e-posta sistemlerinin saglayamadid
glvenceyi sadlamaktadir. Kayitl  Elektronik Posta
Sistemine iliskin Usul ve Esaslar Hakkinda Yonetmelik
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KAYITLI ELEKTRONIK

POSTA VE ELEKTRONIK IMZANIN

IS HUKUKU'NDAKI YERI

uyarinca Kayith Elektronik Posta Hizmet Saglayicisi’nin
KEP sistemi Gzerinden sundugu hizmetlere iliskin
olarak olusturdugu kayitlar ile KEP delilleri senet
hukmundedir ve aksi ispat edilinceye kadar kesin delil
sayilmaktadir.

ELEKTRONIK IMZA

Temel anlamda elektronik imza, elektronik ortamda
doktumanlari  imzalamak icin  kullanilan  sayisal
verilerdir.  Elektronik imza sayesinde imzalanmis
verinin, kimin tarafindan imzalandigr ve guvenilirlidi
kontrol edilmektedir. Elektronik imza; bir bilginin
Gglnct taraflanin erisimine kapali ortamda, butinlagu
bozulmadan (bilgiyi ileten tarafin  olusturdugu
orijinal haliyle) ve taraflarin kimlikleri dodrulanarak
iletildigini elektronik veya benzeri araglar ile garanti
eden harf, karakter veya sembollerden olusmaktadir.
5070 sayili Elektronik imza Kanunu'na gére; Givenli
Elektronik Imza, elle atlan imzaya esdeger kabul
edilmistir. Ayni kanun ile Hukuk Usult Muhakemeleri
Kanununa eklenen hikme gore; usultine gore givenli
elektronik imza ile olusturulan elektronik veriler senet
hukmunde kabul edilmektedir. Su an yurirlukte olan
Hukuk Muhakemeleri Kanunu’nda da ayni dogrultuda
duzenlemeye ver verilmistir. (Madde 205) Bu veriler
aksi ispat edilinceye kadar kesin delil sayilmaktadir.

Zaman damagasi belki de en az elektronik imza kadar
onemli hukuki sonuclari olan ve kanunla dizenlenmis
bir diger guvenli teknolojidir. Zaman damgasi; bir
elektronik verinin, Uretildigi, degistirildigi, gonderildigi,
alindigi ve / veya kaydedildidi zamanin tespit edilmesi
amaciyla, elektronik sertifika hizmet saglayicisi
tarafindan elektronik imzayla dogrulanan kayit olarak
tanimlanir. Guvenli elektronik imzanin elle atilan imza
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THE PLACE OF REGISTERED ELECTRONIC
MAIL AND ELECTRONIC SIGNATURE IN THE

LABOR LAW

Is it possible to serve the termination notice or
defense request etc. personnel related documents
to the personnel by registered electronic mail or is
it considered as valid that the documents such as
employment agreement and pay slip are signed by
the personnel with electronic signature? While the
answers to all these questions and the operation of
the matter in adjudication are being waited for, the
evidences subjected to any dispute or submitted
to the lawsuits are not common vyet. In order to
elaborate the matter, it is required to examine the
legal arrangement of the Registered Electronic Mail
and Electronic Signature.

REGISTERED ELECTRONIC MAIL

Electronic mail (e-mail) has become one of the most
prevalent communication tools and channels in our
country and in the entire world as the internet has
become popular, any kind of data is sent easily and
it is cost efficient. The technical reliability and legal
validity of any kind of document sent through e-mail
(e-mail messages) is of great importance both for the
sender and the receiver. Registered Electronic Mail
(REM) system has legally become compulsory for the
joint stock companies, limited liability companies and
limited partnerships by share. The use of Registered
Electronic Mail has become compulsory, but it is
also interesting that no penal sanction is stipulated
for not using it. Registered Electronic Mail (REM) is
a secure and legal electronic mail service where the
identities of the sender and the receiver are apparent,
the sending time and content cannot be changed,
and which is legally valid in case of any dispute.
Therefore, REM records provide the assurance that
the standard e-mail systems cannot provide. Pursuant

to the Regulation on the Procedures and Principles
Regarding the Registered Electronic Mail System,
the records created by the Registered Electronic Mail
Service Provider for the services offered through the
REM system are binding and considered as material

evidence unless otherwise is proven.

ELECTRONIC SIGNATURE

In basic, an electronic signature is the numerical data
used for signing the documents in the electronic
environment. Electronic signature allows controlling
the security of the data signed, as well as who signed
it. The electronic signature is consisted of letters,
characters or symbols guaranteeing with electronic
or similar tools that an information is sent without
impairing the integrity (in the original version created
by the sender) and by verifying the identities of
the parties in an environment closed to the access
of the third parties. Pursuant to the Electronic
Signature Law No. 5070, Secure Electronic Signature
is recognized as an equivalent of handwritten
signatures. According to the provision added to the
Civil Procedure Law with the same law; electronic
data duly created with secure electronic signature
are considered as legally binding. The Civil Procedure
Law in force also sets out a provision in line with
this. (Article 205) This data is respected as a material

evidence unless otherwise is proven.

Time stamp is another secure technology requlated
by law with legal consequences as important as the
electronic signature. Time stamp is defined as a record
verified with electronic signature by the electronic
certificate service provider in order to determine the
time when an electronic data is created, changed,
sent, received and/or recorded. There is a State




ile ayni hukuki sonucu dogurduguna iliskin Danistay
karari da bulunmaktadir. 30 Ocak 2013 tarihli Danistay
Karar’'nda Elektronik Imza Kanunu’nun 5.maddesine
atifta bulunulmus ve “Mahkeme kararlarinin i1slak imza
ile imzalanmasi ve imzal bir karar érnedinin dava
dosyasina konulmasi uygulamasina devam edilmekte
ise de, elektronik imza ile imzalanmis olan mahkeme
kararinin ayrica islak imza ile imzalanmamis olmasi
giderilmesi gereken bir eksiklik olarak géralmemistir.”
ifadesine yer verilmistir.

KEP VE E-IMZANIN IS HUKUKU'NA
YANSIMASI NASIL OLACAK?

Kayith Elektronik Posta ve Elektronik Imza'nin
yasal duzenlemelerini  incelememiz  sonrasinda,
bu sistemlerin Is Hukukundaki kullanim alanlarni
somut orneklerle dederlendirmemiz uygun olacaktir.
Oncelikle isci-isveren iliskisinde ispat  kulfeti
mahkemeler nezdinde, isverenler aleyhine adir
sekil sartlarina tabi tutulmustur. Is Mahkemelerinde
personel tarafindan imzali ve vyazili evraklar onemli
nitelik tasidigindan yeni sistemlerin - mahkemeler
nezdinde nasil uygulanacadi merak konusudur. Bir
diger onemli nokta ise kayith elektronik posta ve
elektronik imzanin calisana kullandinimasinin nasil
zorunlu hale getirilecedi hususudur. Bu sistemlerin
kullanimi, sahislar igin zorunlu dedildir.

Kavyitl Elektronik Posta konusundaki dizenlemenin is
hukukunda uygulanabilirligi merakla beklenmektedir.
Bu durum ozellikle elden ya da noter kanali ile
personele  tebligat  yapilmasinin  gi¢  oldugu
durumlarda gundeme gelmektedir. Her ne kadar
dizenlemenin, kullanim alanlar tam olarak cizilmemis
dahi olsa tebligatin gecerliligi ya da delil olarak Is
Mahkemelerinde kullanilmasi isverenler icin dnemli
hale gelecektir.

Ucret hesap pusulasinin personel  tarafindan
imzalanmasi ve personele teslim edilme zorunlulugu
orneginden konuyu inceleyelim; Isveren, isyerinde
veya bankaya yaptigi 6demelerde isgiye Ucret hesabini
gosterir imzall veya isyerinin ozel isaretini tasiyan
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bir pusula vermek zorundadir. Ucret 6demelerinde,
Gcretin - detaylarinin - vazil oldugu Gcret  hesap
pusulalarinin, iceriginin  ve miktarinin, personel
tarafindan kabul edildiginin kaniti olarak, Gcret hesap
pusulalar imzalatiimalidir. Isveren aleyhine acilan
davalarda, imzali Gcret hesap pusulalar, Gcretin ve
Geret niteligindeki diger haklarin (fazla mesai, dini-
milli bayram Ucretleri) ispatinda cok 6nemli delil
niteligindedir. Hatta Ucret hesap pusulasinin personele
verilmemesidurumundaisverenlereyiklenenidaripara
cezasl da bulunmaktadir. Elektronik imza kullanan ve
bu sistem Uzerinden Gcret hesap pusulasini imzalayan
personel imzasinin gecerliligini yasal duzenleme
korumakla birlikte bu yontem ile imzalanan evrakin,
imzalayan kisiye teslim edildigi anlamina geldigi
konusunda netlik bulunmamaktadir. Bu durumda
Gcret bordrosunu e-imza sistemi Uzerinden imzalayan
personele, Gcret bordrosunun teslim edildigi ya da
isveren tarafindan Gcret bordrosunun teslim edilme
yukumlulugunun verine getirilip getirilmedigiyle ilgili
bir aciklik bulunmamaktadir. Teslim edilme noktasinda
netlik bulunmamasi, personele imzalatiimasi gereken
dokimanlarin bu yontem kullanilarak  yapilmasi
konusunda teredditler vyaratmaktadir.  Personele
teslim edilmesi gereken is s6zlesmesi, savunma istem
yazisi ve hatta fesih bildirimi evraklarinda da ayni
durum s6z konusudur,

Ozellikle vurgulanmasi gereken husus ise; elektronik
imza ile personelin imzalayacadi evrakin gecgerli
olabilmesi icin, evrak sistemi ile elektronik imza
kullaniminin, entegre olmasidir.  Imzalanan evrak
cikti alindiginda elektronik imzali  sekilde ¢ikti
alimina elverisli olmalidir aksi halde imzalatma islemi
tamamlandigidusunulse dahiilgilipersonel evraklarinin
mahkeme dosyasina sunulmasi konusunda islevsizlik
olacaktir. Sistemin Is Mahkemelerindeki uygulamasi
netlesmediginden, konuyla ilgili sorular beraberinde
gelmektedir. Kayith elektronik posta ve elektronik
imza kullaniminin, taraflar magdur etmeden, yasal
duzenleme  c¢ercevesinde  uygulamasinin  nasil
olacadiniyargilama ile gorebilecegiz.

KAYITLI ELEKTRONIK POSTA VE ELEKTRONIK IMZA'NIN 1S HUKUKTLKDsAKT O¢ERI
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Council decision stating that secure electronic
signature causes the same legal consequence with the
handwritten signature. In the State Council decision
taken on January 30, 2013, a reference has been made
to the article 5 of the Electronic Signature Law by
saying, “Although the practice on signing the court
decisions with wet signature and putting a signed
copy of the decision to the case file still continues,
it is not considered as a deficiency which should be
eliminated that a court decision signed with electronic
signature is not also signed with wet signature.”

HOW WILL REM AND E-SIGNATURE BE
REFLECTED IN THE LABOR LAW?

It will be better to consider the areas of use for these
systems in the Labor Law with concrete examples after
examining the legal steps of the Registered Electronic
Mail and Electronic Signature. First of all, the burden
of proof for the employee-employer relationship
is subjected to heavy requirements against the
employers before the courts. As the written
documents signed by the personnel are important
in the Labor Courts, it is an issue of concern how
the new system will be used by the courts. Another
important point is how to make the use of registered
electronic mail and electronic signature compulsory
for the personnel. The use of these systems is not
compulsory for the individuals.

The practicality of the regulation on the Registered
Electronic Mail in the labor law is awaited impatiently.
This becomes a current issue particularly when it is
difficult to serve a notice to the personnel personally
or through notary public. Even if the areas of use for
the reqgulation are not established completely vet,
the validity of a notice or using such notice as an
evidence in the Labor Courts will become important
for the employers.

Let's analyze the matter with the example on
the obligation for having the pay slip signed by
the personnel and handed over to the personnel;
the employer has to give a slip signed or bearing a

private mark of the workplace that shows the salary to
the personnelforthe payments made at the workplace
or through a bank. For the salary payments, the pay
slips should have been signed as a proof that the pay
slips including the details of the salary, as well as their
content and amount are accepted by the personnel.
In the lawsuits filed against the emplovyer, the signed
pay slips are very important evidences for proving the
salary and other rights (overtime, religious-national
holiday fees). There are even administrative fines
imposed to the employers in case the pay slip is not
giventothe personnel. The personnel using electronic
signature and signing the pay slip through this system
protect the validity of their signature with the legal
requlation, and it is not clear whether the document
signed this way means the document is given to
the person signing it. It is also not clear whether
the payroll is given to the personnel who signed the
payroll through the e-signature system or whether
the employer fulfilled their liability to give the payroll.
As there is no clearness about giving the payroll, using
this method for the documents having been signed by
the personnel creates some hesitations. It also applies
tothe employment agreement, defense request letter
and even termination notice documents that have to
be given to the personnel.

The matter that should be noted particularly is the
document system and electronic signature use
should be integrated in order the document signed
by the personnel with electronic signature to be valid.
The signed document should be suitable for taking a
print out with electronic signature; otherwise, even ifit
is considered that the signing procedure is completed,
there will be a lack of function about submitting the
relevant personnel documents to the court file. As the
practice of the system in the Labor Courts is not
clear yet, the matter causes some questions. We will
see with trial how the use of registered electronic
mail and electronic signature will be without treating
unfairly to the parties and within the scope of the
legal requlation.

ErgiBh ACBte REGISTERED ELECTRONIC MAIL AND ELECTRONIC SIGNATURE IN THE LABOR LAW
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Turkiye ekonomisinin, kuresel ekonominin Ulkeleri
asacak duzeydekimakroboyutlaraulasanticaret fikriyle
paralel sekilde gelistirilmesinde yabanci sermayenin
onemli bir veri bulunmaktadir. Bu sebeple, drnegin
4875 sayili dodrudan Yabanci Yatinmlar Kanunu vesaire
mevzuatlar, yabanci sermayenin Turkiye'de vyatinm
yapmasini tesvik edici yonde dedistirilmistir. Nitekim
yapilan isbu mevzuat dedisiklikleri sayesinde, yabanci
sermaveli sirketlerin Ulke icindeki yatinmlarr artmis ve
bu suretle, yurt disindan vatirim temelli para akisi da
gittikge hiz kazanmistir.

Soz  konusu  mevzuat  dedisiklikleri,  uluslararasi
ekonomik ve finansal iliskilerin her gecen gun daha da
artmasi sonucunu doguran mesru temelli yatinmlarin
gerceklesmesini sadlamis ise de, ayni zamanda mesru
olmayan kaynaklarin da Ulke icine transfer edilmesine
yol agmistirMesru temele dayanmayan s6z konusu
para akisi gercedi karsisinda, mali istihbarat birimlerinin
kurularak, ulusal ve uluslararasi boyutta suc gelirlerinin
aklanmasi ile ilgili olarak etkin bir sekilde mucadele
etmeyi gerektirmistir. Dolayisiyla, sirketlerin yabanci
ortaklarinin taahhut ettikleri sermaye pay bedellerini
hangi usul ve esaslar dairesinde 6demesi gerektidi
-para transferlerinin bankalar nezdinde stpheli islem
olarak degerlendirilmemesi ve mali istinbarat birimleri
tarafindan maliincelemeye tabi tutulmamasiyoninden-
bayuk énem tasimaktadir. Asagida Turkiye Cumhuriyet
Merkez Bankas’'nin  (TCMB) Sermaye Hareketleri
Genelgesi, mali suclar isigr altinda degerlendirilmistir.

YABANCI SERMAYE PAYININ

TURKIYE'YE GETIRILMESI

Yabanci sermayeli sirket veya sube kurulmasinda,
mevcut sirketlere istirak ya da hisse devri yahut
sermaye artinminda  kullanilmak  Gzere, vyabanci
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YABANCI SERMAYE

HAREKETLERINE MALI SUCLAR
PERSPEKTIFINDEN BIR BAKIS

yatinmci tarafindan yurda getirilen nakdi sermayenin,
5471 sayil Bankalar Kanunu’na gore faaliyette bulunan
bir bankaya yatirilmasi ve ayrica s6z konusu bedelin
TCMB'inca alim satimi yapilan doviz cinsinden olmasi
gerekmektedir.

Bankalar ise, Hazine Mdustesarligi’min 10 Eyli 2003
sayili ve 55297 sayili yazisi geredince, havale edilenya
da efektif olarak getirilen sermaye pay bedelinin yurt
disindaki yabanci ortaktan geldigini tespit etmekle
yakamladur.

Bu badlamda, efektif olarak getirilen  yabanci
sermaye pay bedellerinin yabanci ortaktan geldiginin
tespit edilebilmesi igin, yurda giriste gumriklere
beyan edilmeli ve gumrik idareleri tarafindan nakit
beyan formu duzenlenmelidir. Serbest bolgelerden
Turkiye'ye gonderilen bedellerin yabanci sermaye
oldugunun kabult igin, bu bedellerin serbest bolgeye
girisinin yurt disindan yapilmis olmasi gereklidir.

6102 sayili Turk Ticaret Kanunu'nun “Pay Bedellerinin
Odenmesi” baslikli 344, maddesi dogrultusunda,
yabanci sermaye pay bedeli olarak getirilen nakdi
o6demelerin bir bankaya vyatirilabilmesi ve ilgili banka
tarafindan sermaye bedeli olarak alinabilmesiicin :

a) Nakit beyan formunun “Celis Sebebi” bolumunde,
getirilme amacinin “yabanci sermaye payi” oldugunun
acikca belirtilmis olmas,

b) Nakit beyan formunu ibraz eden sahsin kimlik
tespitinin yapilmasi,

¢) Yabanci sermaye payini nakit getiren kisinin yazili

beyaninin aranilmasi

gerekmektedir.
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AN OVERVIEW ON THE FOREIGN CAPITAL
MOVEMENTS FROM THE PERSPECTIVE OF

FINANCIAL CRIMES

Foreign capital has a significant place in the
development of the Turkish economy in line with
the trade idea of the global economy reaching out
the macro dimensions exceeding the countries.
Therefore, for example, Law No. 4875 on Foreign Direct
Investments etc. legislations have been amended to
encourage the foreign capital for investing to Turkey.
As a result of these amendments in the legislation,
the investments of the foreign capital companies in
Turkey have increased, thus the investment based
money flow from abroad has been accelerated.

Although the amendments in question in the
legislation have ensured legitimate investments which
caused an increase in the international economical
and financial relationships, they have also caused
illegitimate resources to be transferred to the
country. Against the fact of money flow not based
on a legitimate resource, it has required to establish
financial intelligence units and effectively struggle
against the national and international laundering
of crime revenues. Therefore, the principles and
methods related to the payment of the capital shares
undertaken by the foreign partners of the companies
are of great importance in terms of preventing
the money transfers from being considered as
a suspicious transaction by the banks and being
subjected to financial investigation by the financial
intelligence units. The Circular on Capital Movements
of the Central Bank of the Republic of Turkey (TCMB) is
evaluated below in the light of financial crimes.

BRINGING FOREIGN CAPITAL SHARE

TO TURKEY

The cash capital brought by the foreign investor to
the country for being used in establishing a company

or branch with foreign capital, participation to the
existing companies or share transfer or capital increase
has to be deposited to a bank operating pursuant
to the Banking Law No. 5411 and to be in a currency
traded by the TCMB.

The Banks are liable for proving that the capital share
amount, transferred or effectively brought, is actually
received from the foreign partner abroad pursuant to
the notice no. 55297 issued by the Undersecretariat of
Treasury on September 10, 2003.

In this context, in order determine whether the
foreign capital share amounts brought in effectively
are actually from the foreign partner, the amount
should be declared to the customs when entering the
country and a cash statement form should be issued
by the customs authorities. In order to recognize the
amounts transferred from the free zones to Turkey as
foreign capital, these amounts should have entered
the free zone from abroad.

In line with article 344 “Payment of the Share
Premiums” of the Turkish Commercial Law No. 6102,
the cash payments brought in as a foreign capital
share premium should meet the following in order to
be deposited to a bank and to be accepted as a share
premium by the relevant bank:

a) The reason for bringing should be clearly stated as
“foreign capital share” in the “Reason of Arrival” of the
cash statement form,

b) The identity of the person submitting the cash
statement form should be made,

c) The written statement of the person bringing the
foreign capital share in cash should be sought for.




Yabanci sermaye pay bedeli olarak gelen 6demelerin,
doviz alim belgesine badlanmasi yoluyla Tark Lirasl
mevduat hesabina ya da doviz tediat hesabina alinarak
karsiliginda makbuz duzenlenmesi durumunda, déviz
alim belgesinde veya makbuz Uzerinde asadida sayilan
bilgiler bulunmalidir:

a) Yabancisermavyeli kurulusun adi,

b) Yabanci ortagin adi,

c) Dovizin veya Turk lirasinin gonderildidi tlke,

d) Dovizin veya Turk lirasinin gelis sekli (havale
veya efektif),

e) Doviz cinsi, tutari/Turk lirasi tutar,

f) ABD dolari karsiligi (araci banka ¢apraz kuru),

g) Isleme aracilik eden bankanin cari doviz alis
kurundan Turk lirasi karsilid,

h) Yabanci sermaye payinin ne icin geldidi (sermaye
artusy, istirakle ilgili transfer, vb.),

i) Yabanci sermaye payinin geldigi sanayi veya
hizmet dal.

YABANCI SERMAYE PAYININ ODENMESI
6102 sayili Turk Ticaret Kanunu ¢ercevesinde sirket
kurulusunda ya da sermaye artinminda kullaniimak
Gzere yabanci ortak tarafindan gonderilen ve 5411
sayill Bankacilik Kanununa badl bir bankada sirket
adina agilacak 6zel hesaba vatirlan bedel, yalnizca
ticaret sicili mudurligunden alinan ve sirketin tuzel
kisilik kazandigini bildiren yazinin bankaya sunulmas
Gzerine, s6z konusu tutarlar banka tarafindan sirkete
odenecektir.

SERMAYE AVANSI YERINE SERMAYE
ARTIS BEDELI ODENMESI

Sermaye hareketlerinin kontroltnun daha
sikilastirilmasi ve sermaye olarak gelen paranin sirket
tarafindan  kullaniminin éntne gecilmek amacyla,
TCMB'nin 29.03.2013 tarih ve 2013/YB-7 sayili Genelgesi
ile yurtrlukte olan Sermaye Hareketleri Genelgesi'nde
degisiklik yapilmis ve sermaye avansi 6demelerinin
kabul edilmesi engellenmistir. Buna gore, 29032013
tarih ve 2013/YB-7 sayili Genelge yayinlanmadan
once, vyabanci  sermayeli  kuruluslarin  yabanci
ortaktan sermaye avansi 6demesi kabul etmesi ve
bu bedelin sirket tarafindan kullanilmasi serbest iken,
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genelgenin yayinlanmasi ile birlikte bu serbestiyet
ortadan kaldirilmistir. Bu itibarla, artik sermaye artisi
icin gonderilen bedel, Tirk Lirasi mevduat veya doviz
tevdiat hesabina alacak kaydedildidi tarihten itibaren
tescil edilecedi tarihe kadar sermaye artis bedeli olarak
takip edilecektir.

Sermaye artis bedelinin, sermaye olarak tescil
edilmeyerek, s6z konusu tutarin yurt disina iadesinin
talep edilmesi halinde; bu tutarin geri 6demesi,
kredi geri ddemesine iliskin esas ve usullere gore
yapilacaktir. Ote yandan yabanci sermavyeli kurulusun,
yabanci ortadindan aldigi kredinin yurt disina geri
6denmeyip, yabanci ortadin sermaye pay bedeli
olarak sermayeye dahil edilmesi de mumkin ve
olasidir. Bu durumda, s6z konusu tutarin sermayeye
eklenmesine iliskin sire¢ tamamlandiginda, yurt
disi kredisinin alisini yapan bankanin kredinin geri
6denmedigi ve sermayeye eklendigi bilgisini Istatistik
Genel Madurlugu, Odemeler Dengesi Mudirligune
yazili olarak bildirmesi gerekmektedir.

MALI SUCLAR PERSPEKTIFINDEN
DEGERLENDIRME

Sug gelirinin aklanmasi ile mucadele etmek ve mali
sistemin suclular tarafindan kullanilmasini dnlemek
amaciyla gerek uluslararasi arenada gerekse i¢ hukukta
finans kuruluslarina ve bazi sektorlerde (6rnedin
yatinm ortakliklar, sigorta, reastrans ve emeklilik
irketleri ile sigorta ve reastrans brokerleri, yatirim
fonu yoneticileri, varlik yonetim sirketleri) faaliyette
bulunanlara bir takim yukumlaltkler getirilmistir. Bu
anlamda yukamlulik  getirilen  sektorlerin basinda
Bankalar yer almaktadir.

Nitekim 5549 sayili Sug Gelirinin - Aklanmasinin
Onlenmesi Hakkinda Kanunun. 4. maddesi uyarinca,
bankalarin kendi nezdinde yapilan ya da yapilmaya
tesebbUs edilen islemlere konu malvarliginin yasa
disi yollardan elde edildigine veya yasa disi amaglarla
kullanildigina dair herhangi bir bilgi, suphe ya da
sipheyi gerektirecek bir emarenin  bulunmasi
durumunda, bu islemi bildirme yakamlaluga soz
konusudur.

YABANCI SERMAYE HAREKETLERINE MALI SUCLAR PERSPEKTIFINDEN BIiR BAKIS
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If the payments received as a foreign capital share
premium are taken into Turkish Lira deposit account
or foreign exchange account with a foreign exchange
receipt document and a receipt is issued, then
the following information should be available on the
foreign exchange receipt certificate or the receipt:

a) Name of the foreign capital company,

b) Name of the foreign partner,

c) Country where the foreign exchange or Turkish
Lirais sent from,

d) Receipt method of the foreign exchange or Turkish
Lira (money transfer or effective),

e) Type of foreign exchange, its amount/Turkish Lira
amount

f) USdollar equivalent (intermediary bank cross rate),
g) Turkish Lira equivalent over the current foreign
exchange buying rate of the intermediary bank,

h) The reason for foreign capital share (capital
increase, transfer related to affiliate, etc.),

i) Industry or service line which the foreign capital
share is received for.

PAYMENT OF FOREIGN CAPITAL SHARE
The amount sent by the foreign partner for being used
in a company establishment or capital increase within
the scope of the Turkish Commercial Law No. 6102
and deposited to a special account to be opened for
the company in a bank regulated under the Banking
Law No. 5411 will be paid by the bank to the company
only upon submitting a letter to bank received from
the trade registry office and stating that the company
has gained a legal entity.

PAYING CAPITAL INCREASE FEE

INSTEAD OF CAPITAL ADVANCE

In order to tighten the capital movement controls
and to prevent the company from using the money
received as a capital, an amendment has been made
in the Circular on Capital Movements with the Circular
no. 2013/YB-7 of TCMB on 29032013, and the
acceptance of capital advance payments is prevented.
Accordingly, while it was free for the foreign capital
companies to accept capital advance payment from
the foreign partner and to use this amount for the

company before the Circular no. 2013/YB-7 dated
29.03.2013 is issued, this freedom is abolished with the
issuance of the circular. In this respect, the amount
sent for capital increase will now be monitored as a
capital increase amount from the date it is entered as
a credit to the Turkish Lira deposit or foreign exchange
deposit account to the date it is registered.

In case the capital increase amount is not registered as
a capital and requested to be returned back to abroad,
then the refunding of this account will be made
according to the relevant principles and methods.
Onthe other hand, itis also possible and probable that
the credit received by the foreign capital company
from the foreign partneris not refunded to abroad, and
included to the capital as the foreign partner’s capital
share premium. In this case, when the process related
to adding the amount in question to the capital, it is
required to notify the General Directorate of Statistics
Directorate of Payments Balance in writing that the
credit of the bank, which has received the abroad
credit, is not refunded and added to the capital.

ASSESSMENT FROM THE PERSPECTIVE
OF FINANCIAL CRIMES

There are some liabilities imposed to the financial
institutions and to the ones operating in some
industries (for example investment trusts, insurance,
reassurance and pension companies as well as
insurance and reassurance brokers, investment fund
directors, asset management companies) both in the
international arena and with the domestic law in order
to struggle against the laundering proceeds of crime
and to prevent the use of the financial system by the
criminals. Banks are among the top of the industries
which a liability is imposed to.

Pursuant to article 4 of the Law on the Prevention of
Laundering Proceeds of Crime no. 5549, in case of any
information, suspicion or any sign requiring suspicion
of the banks that the asset subject to the transaction
carried out or attempted to be carried out before the
banks are obtained by illegal means or used for illegal
means, then the banks are obliged to inform about
such transaction.

AN OVERVIEW ON THE FOREIGN CAPITAL MOVEMENTS FROM THE PERSPECTIVE OF FINANCIAL CRIMES



Bu itibarla, yabanci yatirimei tarafindan yurda getirilen
nakdi sermayenin, 5411 sayili Bankalar Kanunu'na
gore faaliyette bulunan bir bankaya vatirilmasi ve
her tUrl islemin bankalar nezdinde tamamlanmasi
gerektigi goz 6nune alindigi takdirde, sirket kurulusu,
sermaye artisi ve hisselerin devri strecinde bankalar
nezdinde vyapilacak para transferlerinin  stpheli
islem kategorisinde degerlendirilmemesi amaciyla,
islemlerin  bankalarla isbirligi  halinde, TCMB'nin
29.03.2013 tarih ve 2013/YB-7 sayili Genelgesine uygun
yapilmasinda fayda bulundugu kanisindayiz.

YABANCI SERMAYE HAREKETLERINE MALI SUCLAR PERSPEKTIFINDEN BIiR BAKIS
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In this respect, considering that the cash capital
brought by the foreign capital to the country has to
be deposited to a bank operating pursuant to the
Banking Law No. 5411 and any kind of transaction has
to be completed before the banks, we believe the
money transfers to be made before the banks related
to the company establishment, capital increase
and share transfer should be made pursuant to the
Circular no. 2013/YB-7 of TCMB issued on 29.03.2013, in
cooperation with the banks, in order to not consider
them within the scope of suspicious transaction.

AN OVERVIEW ON THE FOREIGN CAPITAL MOVEMENTS FROM THE PERSPECTIVE OF FINANCIAL CRIMES
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“Whistleblowing” iscinin is sozlesmesi devam ederken
isyerinde  6grendigi  bazi  vyolsuzluklar, hukuka
avkiriliklar ya da ihmal niteligi tasiyan eylem ve
islemlere iliskin bilgileri ifsa etmesi, agida ¢ikarmasidir.
Ozellikle Anglo Sakson Hukukunda oldukga genis bir
uygulama alani bulunan bu kavramin Turk hukukunda
tam bir karsilidr bulunmadigi gibi konu hakkinda 6zel
bir duzenleme de yapilmis dedildir. Literatirde “isginin
ifsa ve ihbar” “bilgi ucurma” gibi bircok farkl sekilde
ifade edilen bu kavramin is hukuku ile kesisme noktasi
iscinin sadakat borcudur ve Is Hukuku acisindan
onemli etkileri bulunmaktadir.

Iscinin sadakat borcu Turk Bor¢lar Kanununda “Ozen
ve Sadakat Borcu” bashdi altinda dizenlenmistir. Buna
qore; Isci is iliskisi devam ettigi strece yuklendigi
isi 0zenle yapmak ve isverenin hakli menfaatinin
korunmasinda sadakatle davranmak zorundadir.
Iscinin sir saklama yukomluligu de sadakat borcu
yukumlulugunin sonucu olup bilgi uguran iscinin
hukuken  korunup  korunmayacadi da  merak
konusudur. Sadakat borcunun kapsamina iscinin
isvereni veya isyerini zarara udratacak davranislardan
kacinmasl, dogruluk ve baglilida uymayan davranislarda
bulunmamasi, isverenin sohret ve itibarini sarsacak
davranislardan uzak kalmasi, isyerinde gordaga
aksakliklari  ve tehlikeleri isverenine  bildirmesi,
Ustlendidi isi geredi gibi ve dzenle verine getirmesi,
is iliskisi sirasinda 6grendigi ve isle ya da isyeri ile ilgili
ticari bilgilerin GglncU kisilere bildirilmemesi gibi
yukumltltkler girer. Yazimizin konusunu olusturan
ise isyerinde ogrenilen tum bilgilerin sir saklama
yukamlulugu icine girip girmeyecedidir.
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ISCININ BILGI UCURMASININ
(WHISTLEBLOWING) IS HUKUKU
KAPSAMINDA DEGERLENDIRILMES]

iscinin isyerinde ogrendigi bilgilerden bazilarinin ifsa
edilmesi halinde bu durumun bilgi ugurma kapsamina
alinmasive hukuken korunmasi mumkidndur. Hukuken
korunan bir bilgi ucurmadan s6z edebilmek icin
oncelikle bilgi uguran kisinin isyerinin icinden olmasi,
hukuka aykir bir durum bulunmasi ve bu durumun
hukuka avkinhigr gergeklestirenin disindakilere ifsa
ediliyor olmasi gerekir.

Hukuka avkir davranislar oncelikle is mevzuatina
aykiriliklar olarak dusunulebilir ve bu kapsamda,
is saghgr ve quvenligi kurallarina, sosyal guvenlik
hukukuna, cocuk veya kagak isci galistirma yasaklarina
avkiriliklar dustunulebilir. Ancak avykiriliklar bunlarla
da sinirli degildir. Yolsuzluk, risvet basta olmak
Gzere ekonomik suglar, vergi, rekabet veya sermaye
pivasasl kurallarina aykiriliklar, gida, sadlik ve cevre
mevzuatina aykinliklar da hukuka aykirilik olarak ifsa
edilebilecek orneklerdir.  Devletin getirdigi kurallar
yaninda, isletmelerin Gye oldugu kurumlarin, mesleki
orgutlerin, sivil toplum  kuruluslarinin veya bizzat
isletmenin kendisinin koydugu etik kurallara aykiriliklar
da bilgi ugurma kapsamindadir. Somut ornekler
vermek gerekir ise isyerinde Uretilen mallarda qgida
saghgr ile ilgili mevzuata aykirliklar bulunmasi,
Uretimde cevre kirliligine neden olacak sekilde
gerekli 6nlemlerin alinmamasi, muhasebe kayitlarinda
usulstzltk yapilarak vergi ziyaina neden olunmasi bilgi
ugurmaya verilebilecek birkag drnektir.

Iscinin isyerinde gordudu hukuka aykinliklar ifsa
etmesi ancak bazi nitelikleri tasimasi halinde hukuken
korunabilecektir. Bu niteliklerden ilki, ucurulan bilginin
dogruve dnemliolmasidir. ikincisiiscinin edindigibilgiyi
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EVALUATION OF WHISTLEBLOWING WITHIN
THE SCOPE OF LABOR LAW

“Whistleblowing” is described as an employee to
disclose and reveal any information related to the
corruptions, unlawful acts or negligible acts and
transactions they learn at the workplace during the
term of their employment agreement. Having a quite
wide application area particularly in the common law,
this concept does not have an exact equivalent in the
Turkish law, as well as there is no special regulation
yet. Several expressions are used for this concept in
the literature such as “disclosure and notification of
employee” or “whistleblowing”. The intersection point
of this concept with the labor law is the employee’s
duty of loyalty and has significant effects in terms of
the Labor Law.

The employee’s duty of loyalty is being regulated
in the Turkish Law of Obligations under “Duty of
Care and Loyalty”. Accordingly, the employee has to
provide care for performing their job and act loyally
for protecting the righteous interest of the employer
as long as the employee’s employment relationship
continues. The employee’s confidentiality obligation
is also a result of the duty of loyalty, and it is an issue
of concern whether the whistleblowing employee
is protected legally. The duty of loyalty includes the
employee to avoid acts damaging the employer or
the workplace, avoid acts not in line with honesty and
loyalty, avoid acts damaging the fame and reputation
of the employer, notify the employer about the
problems and dangers they notice at the workplace,
duly perform their job with the required care, and not
disclose any work or workplace related commercial
information learned during the employment
relationship to any third party. Our article is related to
whether all information learned at the workplace falls
within the scope of confidentiality obligation.

In case the employee discloses some of the
information they learn at the workplace, it is possible
totake thisinto the scope of whistleblowing andlegally
protect it. In order to talk about a legally protected
whistleblowing, first of all the whistleblowing person
must be from the workplace, there must be an
unlawful situation, and this situation must be disclosed
to the people other than the people performing this
unlawful act.

Unlawful acts might be first considered as contrariness
to the labor law and within this scope, contrariness to
the occupational health and safety rules, social security
law, child or illegal worker employment prohibitions.
They are, however, not limited with these. Economic
crimes including corruption and bribery, contrariness
to the tax, competition or capital market rules, and
contrariness to the food, health and environmental
legislation are examples that can be disclosed as an
unlawful act. In addition to the rules brought by the
state, the contrariness to the ethical rules established
by the institutions, professional organizations or civil
society organizations, which the companies are a
member of, or established by the company itself are
also within the scope of whistleblowing. Contrariness
to the legislation related to the food safety in the
goods produced at the workplace, failure to take
the required measures in production for preventing
environmental pollution, and causing loss of tax
through an irreqularity in the accounting records are
some concrete examples for whistleblowing.

The disclosure made by the employee for the unlawful
acts at the workplace may be legally protected in case
it meets some conditions. Firstly, the information from
a whistleblower should be correct and important.




oncelikle amirlerine duyurmasi, sonug alamamasi
halinde ve varsa o konudaki yetkili otoriteye bildirmesi
ve nihayet kamuoyuna medyaya duyurmasidir. Ancak
iscinin durumu isverenine bildirmesi halinde delillerin
karartilacaginainanmasi halinde dogrudan kamuoyuna
basvurmasi mumkindar. Ugtinclst ise bilgi uguran
isginin isle ilgili edindigi bilgileri ugurmakta kisisel bir
dismanlikla hareket etmemesi, kisisel bir kazanc elde
etme amacinin bulunmamasi gerekliligidir.

Ulkemizde Bilgi ugurma kavrami ile ilgili sorunlarin
¢o6zumu ile ilgili 6zel bir dizenleme bulunmamakla
birlikte sinirl da olsa kavrami icine alan hukuki
duzenlemelere deginmek gerekir. ILO’nun 158 sayili
sozlesmesinde is sozlesmesinin sona erdirilmesinde
gegerlineden olarak kabul edilmeyen hallerin sayildigi
5. maddesinde (c) bendinde “Isvereni sikdyet etmek
veya isveren aleyhine mevzuata aykirilik iddiasiyla
baslatilmis stirece katilim veya isveren aleyhine idari
makamlar nezdinde muracaatta bulunmak,” seklindeki
duzenleme ile iscinin isverenini sikdyet etmesi
ya da hukuki sureclere katilmasi is soézlesmesinin
feshedilmesi icin gegerli bir neden olarak kabul
edilmemistir. Bu duzenleme her ne kadar bilgi
ucurmaya iliskin 6zel koruma sadlamasa da yorum
ilkesi ile bilgi ugurmaya dair uyusmazliklarda iscilerin
genel hikamlere gore korunmasini saglayacaktir.

Is Kanunumuzun 18. maddesinin ¢ bendine gore
ise isginin mevzuattan veya sozlesmeden dodan
haklarini takip veya yukamlaluklerini yerine getirmek
icin isveren aleyhine idari veya adli makamlara
basvurmak veya bu hususta baslatilmis strece
katilmak da is sozlesmesinin feshi icin gecerli bir
neden sayllmamaktadir. Bu dizenleme iscinin sadece
mevzuattan dogan haklarini korumak igin adli ve idari
makamlara basvurusunu duzenlemis oldugundan

bilgi ugurma kavramini tam olarak karsilamamaktadir.
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Bu madde kapsaminda is sozlesmesi feshedilen
isci sadece genel olarak is glvencesi hiukamleri ile
korunacaktir. Is glvencesi kapsaminda bulunmayan
isginin ise bilgi ugurmak nedeni ile is sozlesmesinin
feshi halinde kotl niyet tazminati talep hakki soz
konusu olacaktir  Ancak kamuoyunu ilgilendiren
onemli konulann ifsa edilmesi halinde bu hiktumlerin
ne kadar koruyucu olacadi tartismalidir. Konu ile ilgili
Turk Hukukunda detayli bir dizenleme bulunmadigini
tekrarla son donemde Ulkemizde Is Saghgi ve
Cuvenligi alaninda vyapilan duzenlemelerde isginin
ifsa ve ihbarina yaklasan durumlara 6zel dizenlemeler
yapildidi da gortlmektedir. 23 Nisan 2015 tarihli Resmi
Cazetede vayimlanan Torba Yasa ile Is Saghdr ve
Guvenligi uzmanlarinin isverenin guvenlik tedbirlerine
uymamasi halinde durumu dnce isverene sonra ise
yetkili kurumlara bildirim yikamluluganan ve bu
bildirim nedeni is guvenligi uzmaninin korunmasina
yonelik dizenlemelerin yirtrltige girdigini belirtmek
gerekir. Bu sadece is glvenligi uzmanlari ve Is givenligi
konulari ile sinirli bir dizenleme oldugundan bilgi
ucurmaya dair yeterli koruma icermemektedir.

Bilgi ucurmanin bilgiyi ucuran isci bakimindan en
onemli etkisi ve korunmasinin nedeni, ayinmci ve koti
muameleye maruz kalmak, hatta isten ¢ikarilmaktir;
Isveren acisindan etkisi ise isverenlerin mevzuata, etik

kurallara daha uygun ¢alismaya tesvik etmektir.

Son olarak is¢inin is sdzlesmesi devam ederken sir
saklama yukumlulagune dair isveren ile arasinda
bir sozlesme yapilmissa sozlesmede vyer alan gizli
bilgilerin G¢Unct kisilere aciklanamayacadina dair
hukumler isvereni koruyucu olacak ve sozlesmede
belirtilen cezai sartlar uygulama alani bulabilecektir.
Ayrica imzalanan bu sozlesmeler ile gizli bilginin is
sozlesmesi sona erdikten sonra da koruma altina

alinmasi mamkandur.

ISCININ BILGI UCURMASININ (WHISTLEBLOWING) IS HUKUKU KAPSAMINDA DEGERLENDIRILMESI
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Secondly, the employer should first inform their
supervisor about the information, the competent
authorityifthey cannot get result fromtheir supervisor,
and finally to the public and media. Itis possible for the
employer to apply directly to the public in case they
believe the evidences will be tampered if they inform
the employer about the matter. And thirdly, while
whistleblowing, the whistleblower should not act with
a personal hostile and does not have a purpose of
gaining a personal income.

In our country, there is a special regulation related to
solving the problems regarding the whistleblowing
concept, and we must address the legal regulations
including this concept, whether it is a bit limited.
With the provision ‘the filing of a complaint or the
participation in proceedings against an employer
involving alleged violation of laws or regulations or
recourse to competent administrative authorities”
in sub-paragraph (c) of article 5 of the Convention
no. 158 of ILO listing the situations not considered
as a valid reason for terminating the employment
agreement, complaint made by the employee against
their employer or attending to the legal processes is
not recognized as a valid reason for the termination
of employment agreement. Although this provision
does not provide a special protection related to
whistleblowing, it will ensure that the employees will
be protected according to the general provisions in
case of any dispute related to whistleblowing.

According to sub-paragraph ¢ of article 18 of our
Labor Law, it is not considered as a valid reason for
terminating the employment agreement when the
employee applies to the administrative or judicial
authorities against the employer in order to pursue
their rights and fulfill their liabilities arising from the
legislation or the agreement or participates to a
process initiated related to this matter. As this provision
only regulates the application of the employee to
the administrative and judicial authorities just to
protect their rights arising from the legislation, it does
not meet the whistleblowing concept completely.
The employee, whose employment agreement is

terminated within the scope of this article, will only be
protected with the job security provisions in general.
In case the employment agreement of an employee
not falling within the scope of the job security is
terminated, then the employee will be able to claim
indemnification for malicious intentions. However, it
should be discussed how protective these provisions
will be if important matters concerning the public
are disclosed. Mentioning once again that there is
no detailed provision related to the matter in the
Turkish law, it’s seen that the regulations in the field
of Occupational Health and Safety in our country
provide special provisions related to the situations
similar to the disclosure and notification of employee.
With the Omnibus Bill published in the Official Gazette
on April 23, 2015, it should be noted that a liability is
imposed for the Occupational Health and Safety
experts to first notify the employer and then the
competent authorities in case the employer does not
comply with the safety measures, as well as provisions
for protecting the occupational safety expert due to
this notification have been put into force. As this is
a provision limited only with the occupational safety
experts and occupational safety issues, it does not
provide a sufficient protection for whistleblowing.

The most important effect and protection reason of
whistleblowing for the whistleblowing employee is
being exposed to discriminative and bad treatment,
and even being fired; the effect for the employer is to
encourage the employer for further complying with
the legislation and ethical rules.

Finally, if an agreement is concluded by and
between the employee and the employer related
to the confidentiality obligation during the term of
the employment agreement, then the provisions
of the agreement related to non-disclosure of the
confidential information to the third parties will
protect the employer, and the penal clauses set out
in the agreement may be applied. It is also possible
to protect the confidential information with these
agreements even after the employment agreement is

terminated or expired.

EVALUATION OF WHISTLEBLOWING WITHIN THE SCOPE OF LABOR LAW
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Marka tescilinden dodan haklar munhasiran marka
sahibine aittir. Yani tescilli markanin kullanimi topluma
kapatilmistir. Tescil, marka sahibine yasaklamayi da
iceren ciddi bir tekel bahsettigi gibi tescilli markanin
bir takim sorumluluklar da yukledigini unutmayalim.
Oncelikli - sorumluluk  markayr  kullanmak, “ciddi
bicimde” kullanmak.. Zira amag, herhangi bir isaretin
yararsiz ve anlamsiz bicimde topluma kapatilmasi dedil,
aksine isletmelerin mal ve hizmetlerinin birbirinden
ayirt edilebilmesi igin ticaret alaninda kullaniimasidir.
Yani markayi birkac kez bir malin Gzerinde kullanarak
isin icinden “Benim tescilli markam var!” diyerek

siyrilmak mumkun degil.

Ancak vasal olarak markayl kullanmanin kisith bir
nitelik tasimasi hali de séz konusudur. 556 sayili
Markalarin Korunmasi Hakkinda Kanun Hukmuande
Kararname’nin 14. maddesinde markanin yalniz ihracat
amaclyla malyadaambalajlarindakullaniimasi “markayi
kullanma” olarak kabul edilmistir. Zira, belli bir dis
pazara donuk olarak yaratilan markanin sadece o dis
pazar sartlarina cevap vermesinin yeterlidir. Ornedin
dis pazarda sattiginiz dusuk kalitedeki mallarinizin i¢
pazardaki ylksek kalitedeki mallarinizla ayni marka ile
anilmasini tercih etmeyebilirsiniz.

Peki yasal olarak tescilli bir markanin yalniz ihracat
amaclyla mal ya da ambalajlarinda kullanilmasi markayi
kullanma olarak kabul edilmis iken haksiz isareti tasiyan
mall yurt icinde piyasaya stirme gayesi olmaksizin
Uretip ihra¢ eden bir firma veya sadece ihrac eden
bir firmanin sorumlulugunun olmadidini soylemek

mumkin madar?
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IC PIYASAYA GIRMEYEN HAKSIZ

ISARETLI MALLAR

Yukarida andigimiz Gzere marka tescilinden dogan
haklar munhasiran marka sahibine ait iken tescilli
bir markanin haksiz sekilde kullanilmasi nerelerde
kendini gostermektedir? Markanin haksiz kullanimi
icin markayr hakki olmadigi halde kullanmak gereklidir.
Kararname'de haksiz kullanma bigimleri sinirli olmayip
ornekseme yoluyla genisletilebilir ve bu  haksiz
kullanim marka hakki sahibi tarafindan yasaklanabilir.
Kararnamede sayilan ve marka hakki sahibi tarafindan
yasaklanabilecek olanlar; haksiz isaretin mal veya
ambalaji Gzerine konulmasi, haksiz isareti tasiyan malin
piyasaya surtlmesi veya bu amacla stoklanmasi, teslim
edilebileceginin teklif edilmesi veya o isaret altinda
hizmetlerin sunulmasi veya sadlanmasi, haksiz isareti
tastyan malin gumrik bolgesine girmesi, glimrukce
onaylanmis bir islem veya kullanima tabi tutulmasi,
haksiz isaretin, tesebbusin is evraki ve reklamlarinda
kullanilmasi,  isareti  kullanan  kisinin,  isaretin
kullanimina iliskin hakki veya mesru bir badlantisi
olmamasi kosuluyla, isaretin ayni veya benzerinin
internet ortaminda ticari etki yaratacak bicimde, alan
adi, yonlendirici kod, anahtar sézcik veya benzeri
bicimlerde kullanilmasidir.

Burada ilk derece mahkemeleri ile Yargitay kararlari
arasindaki farkliliklardan da hareket ederek; taklit
markali mali yurt icinde piyasaya sirme gayesi
olmaksizin Uretip ihrag eden bir firma ile sadece
ihrac eden bir firma hakkinda verilen farkli kararlarin
elestirisini yapacadiz.

Marka ihlallerinde, ilk derece mahkemeleri marka
hakkina tecavuzin varlidini tespit etse dahi haksiz
isareti taslyan mali Uretip ihra¢ eden va da Ureticisi
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GOODS WITH UNFAIR MARK NOT ENTERING TO

THE DOMESTIC MARKET

The trademark owner is the exclusive owner of the
rights arising from registering a trademark. In other
words, the society is not allowed to use a registered
trademark. Registration grants a significant monopoly
to the trademark owner including prohibition, and we
shall not forget that a registered trademark also gives
some responsibilities. The primary responsibility is
using the trademark, using it “seriously”. The purpose
is not closing any mark to the society in a useless and
meaningless way, but to use it in trade in order the
businesses to differentiate their products and services
from each other. So, it is not possible to pull off by
saying ‘I have a registered trademark!” after using a
trademark for a good only for a few times.

However, the legal use of a trademark also has a limited
quality. Article 14 of the Decree Law No. 556 Pertaining
to the Protection of Trademarks sets out the definition
of “using a trademark” as using the trademark on
the good or packages just for export purposes. It's
sufficient for a trademark created for a certain foreign
market to meet the conditions of only that foreign
market. For example, you might not prefer the low
quality goods sold at the foreign market to be called
with the same trademark of the high quality goods
you sell in the domestic market.

So, while using a leqally registered trademark on
the good or packages only for export purposes is
recognized as using a trademark, is it possible to
tell that a company producing without considering
to sell it in the domestic market and exporting a
good bearing an unfair mark or only exporting a good
bearing an unfair mark has no responsibility?

While the rights arising from a trademark registration
exclusively belong to the trademark owner as we
have mentioned above, where does unfair use of
a registered trademark appear? For unfair use, the
trademark should be used although one does not
have the right to use the trademark. The methods
for unfair use are not limited in the Decree Law and
can be expanded by analogy, and this unfair use can
be prohibited by the trademark owner. The methods
listed in the Decree Law and can be prohibited by the
trademark owner are placing an unfair mark on a good
or its package; releasing a good bearing an unfair mark
to the market or stocking for this purpose; proposing
its delivery or offering or rendering the services under
that mark; entrance of the good bearing an unfair mark
to the customs zone; subjecting the relevant good to
a procedure or use approved by the customs office;
using the unfair mark in the enterprise’s business
documents and advertisements; using the same or
similar mark as a domain name, router code, keyword
or similar for creating a trade effect online, provided
that the person using the mark has no right for using
the mark or no legitimate connection with the mark.

Acting upon the differences between the rulings of
the courts of first instance and the Supreme Court;
we will criticize the different rulings taken for a
company producing and exporting a good with an
imitation trademark without considering to sell it in
the domestic market, and a company only exporting
the good.




olmayip sadece ihracatini yapan firma hakkinda
marka ihlalini gerceklestirmedigi yonunde kararlar
verebilmektedirler.

QOvysa Yargitay ve doktrin, Kararname ile haksiz isareti
tastyan malin gumrik bolgesine girmesi, gimrukce
onaylanmis bir islem veya kullanima tabi tutulmasinin
yasaklanabilecedinin  6ngorulduguni, Kararnamede
sayllan  tecaviz  hallerinin  siniflanmadidini ve
Kararname’nin 61/c maddesinde markay! veya ayirt
edilmeyecek benzerini kullanarak markanin  taklit
edildigini bilen veya bilmesi gerekenlerin bu Grtnleri
ticari amacla elinde bulundurmasinin da marka
hakkina tecaviz olusturdugunu bu nedenle, marka
sahibinin izni olmadan haksiz isareti tasiyan mallarin
transit gecisinin  markaya tecaviz olusturacagini
kabul etmektedir. Yargitay kararlarinda; Tarkiye'nin
taraf oldugu TRIPS Anlasmasi’na da atif yapilmakta
ve Sozlesme’nin taraf Ulkelere marka hakki ihlallerine
neden olan mallarin hak sahiplerinin zarar gormesini
engelleyecek  bicimde ticaret kanallar  disina
cikarlmasi yukumluligu  getirmekte oldugu  ifade
edilmektedir. BUtin bu agiklamalar isiginda, marka
sahibinin izni olunmaksizin marka taklit edilerek
Uretilen sahte Grdnleri bulundurmanin ve yurt dis
etme faaliyetlerinin su¢ ve marka hakkina tecaviz
olusturdugu degerlendirilmektedir.
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Tam bu anda Kararname’nin  61/c  maddesine
gore markayl veya ayirt edilmeyecek benzerini
kullanarak markanin taklit edildigini “bilen veya
bilmesi gerekenlerin” bu Grlnleri ticari amagla elinde
bulundurmasi da marka hakkina tecaviz olusturmakta
ise istigal konusu sadece ‘ihracat yapmak” olan
bir firmanin “bilen veya bilmesi gerekenler” olarak
degerlendirilmesi  mUmkin  muudir  sorusu  akla
gelmektedir.

Ayni sekilde fason Grin Gretip yurt disindaki alicinin
talebi Uzerine haksiz isareti ambalaj etiketinde
kullanarak GrGnU yurt ici piyasaya sokmaksizin ihrag
eden firmanin marka hakkina tecaviz etmedigi

savunmasi gecerli sayilmali midir?

Fason uretici firmalar ile ihracatci firmalar icin bu
sorularin cevabi ne olursa olsun, cevabin igeriginden
cok ongorilebilir olmasi 6nemlidir. Bu nedenle
konuya yasal bir netlik getirilmeden bu belirsiz alanda
yapilan ticaret hem fason Uretici ve ihracatgr firmalar
hem de marka sahipleri igin tedirgin edici olmaya
devam edecektir.

IC PIYASAYA GIRMEYEN HAKSIZ ISARETLI MALLAR
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For the trademark violations, the courts of first
instance may rule that there is no trademark violation
by the company producing and exporting or only
exporting without producing the good bearing an
unfair mark, although they find out the existence of a

trademark violation.

The Supreme Court and the doctrine, however, agrees
the Decree Law sets out that a good bearing an unfair
mark can be prohibited from entering the customs
zone and from being subjected to a procedure or
use approved by the customs office; the violation
conditions listed in the Decree Law are not limited; the
people, who know or need to know that the trademark
is imitated by using the trademark or indistinguishably
similar trademark, to have these products for trading
purposes also creates a violation to the trademark
right according to the article 61/c of the Decree Law,
therefore transit passing of the goods bearing unfair
mark without the permission of the trademark owner
causes a violation of the trademark. The Supreme
Court rulings refer to the TRIPS Agreement, which
Turkey is a party of, and tell that the Agreement brings
a liability to the contracting countries for removing
the goods, which cause a trademark right violation,
outside the trade channels in a way preventing the
beneficiaries of the goods from damages. In the light
of all these explanations, it's been considered that
having and exporting fake products produced by

imitating a trademark without the permission of the
trademark owner constitutes a crime and a violation
to the trademark right.

At this very moment, as it also creates a violation to
the trademark right according to the article 61/c of
the Decree Law when the people, who know or need
to know that the trademark is imitated by using the
trademark or indistinguishably similar trademark, have
these products for trading purposes, the question
whether a company whose only scope of business is
“exporting” should be considered as “the people, who
know or need to know” comes into mind.

Likewise, should the defense of a company doing
contracted manufacturing upon the request of a
buyer located at abroad, using the unfair mark on
the package label and exporting the product without
releasing it to the domestic market considered
as valid?

Regardless from the answer of such questions for the
contracting manufacturers and exporter companies,
it is important that the answer is predictable, rather
than its content. Therefore, the trade carried out in
this unclear field without bringing any legal clarity
to the matter will remain distressing for both the
contracted manufacturers and exporter companies
and the trademark owners.

GOODS WITH UNFAIR MARK NOT ENTERING TO THE DOMESTIC MARKET
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