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DEGERLI MUVEKKIL VE MESLEKTASLARIMIZ,

hukuki gelismenin yasandigi yogun bir calisma senemizi geride biraktik. Ailemizi genisletmeye
kazandigimiz i mavekkil ve meslektaslarimizla devam etmekteyiz. [likle egitim ve
sektorlerinde 6nemli hukuki projeler Ustlenen birimlerimiz portfoyum

verimli sorumluluklara da imza attilar.
2018 yilinin bizler igin yeni agilan bir sayfa oldugunu da mujdelem
lzerinde titizlikle ¢alistigimiz ¢addas
cedini umuyoruz. Hizmet ¢itamizi yUkseltmenin qurur ve memnuniyetini sizlerle eni yilda

/lasmak en 6ncelikli temennimiz.

Adaletlive bariscil bir yeniyil diledi

DEAR CLIENTS AND FRIENDS,

We left behind another fiscal year in which many significant legal developments had been occurred.

s and associates who recently joined us, our law firm continue
participate on the legal side of the
significant octsint C ‘ s our clientele and have
carried out significant responsibili

rour law firm. We are also excited about
our new offices that are technologic ig e wish to see your appreciation accordingly.
We are now looking forward to develop and further our legal services and meet with your higher

expectations in this

Nishing you fair and peaceful y

YUNUS EGEMENOGLU
Kurucu Ortak - Founding Partner
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BUSRA ERSOZ
bersoz@egemenoglu.av.tr

Ulkemizde isci ve isveren arasindaki uyusmazliklar,
hem ¢alisma hayatinin hem de yarginin giindeminde
onemli bir yer tutmaktadir. Is alanlarindaki gelismelere
paralel olarakisciile isveren arasindaki uyusmazliklarin
sayisinda meydana gelen artis, is mahkemelerinin
is yukini de artirmaktadir. Bu nedenle Adalet
Bakanligi tarafindan yayimlanan ve yakin zamanda
TBMM'ne sunulmasi beklenen is Mahkemeleri Kanun
Tasarisi  taslaginda; is hukukundan kaynaklanan
uyusmazliklarin daha etkin bir sekilde ¢oztlmesine
yardimcr olacadi ve is mahkemelerinin is yukinu
azaltacagi dusuncesi ile arabuluculuk kurumu zorunlu
kilinmaktadir. Kanun Tasarisi 25.05.2017 tarihinde
Meclis’e sevk edilmis olup, hentiz yasalasmamistir.

I. ARABULUCULUK NEDIR?

Arabuluculuk,  “sistematik  teknikler uygulayarak,
gorismek ve muzakerelerde bulunmak amaciyla
taraflari  bir araya getiren, onlarin  birbirlerini
anlamalarini ve bu suretle cozimlerini kendilerinin
Uretmesini saglamak igin aralarinda iletisim strecinin
kurulmasini gergeklestiren, uzmanlik editimi almis
olan tarafsiz ve bagimsiz bir Gectncl kisinin katilimiyla
ve ihtiyari olarak yuratilen uyusmazlik ¢ozim
yontemi” olarak tanimlanmaktadir.

Zorunlu arabuluculuk  Tark hukukunda yeni  bir
kurum olup, Is Mahkemeleri Kanunu Tasarisi Taslag
3. Maddesi ile; toplu veya bireysel is sozlesmesine
dayanan iscilik alacaklari ile ise iade talebiyle acilacak
davalardailk olarak arabuluculuga basvurunun zorunlu
oldugu duzenlenmektedir. Bahsi gegen zorunluluga
uyulmamasi halinde Hukuk Muhakemeleri Kanunu
11S. maddesi uyarinca dava sarti eksikligi sebebiyle
usulden reddedilecegine iliskin  duzenleme de
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yaptinm olarak getirilmistir. “Alternatif ¢6zim yolu”
olan arabuluculudun, iradi olmaktan ¢ikip zorunlu
“dava sartl” olarak karsimiza ¢ikacagi bir dizenleme
ile karsilasiimaktadir.

Arabulucu ise; Turkiye Cumhuriyeti vatandasi, hukuk
egitimi almis, meslegdinde en az 5 yillik kideme sahip
olan, arabuluculuk egitimini tamamlayarak Bakanlik¢a
yapilan vazili ve uygulamali sinavda basarili olan,
Adalet Bakanligi Arabuluculuk Daire Baskanlidi siciline
kayith olan tarafsiz ve bagimsiz kisidir. Arabulucu,
Arabuluculuk  Komisyon  Baskanliklarina  bildirilen
listeden Arabuluculuk Birosu tarafindan belirlenmekle
birlikte, taraflarin listede yer alan arabuluculardan biri
Gzerinde anlasmalar halinde bu kisi de arabulucu
olarak gorevlendirilebilmektedir.

“Dava sarti olarak arabuluculuk” hukukumuzda bir ilk
olarakvarlik bulacaktir Arabuluculuk, dinya genelinde
alternatif ¢ozim  yolu  olarak  uygulanmaktadir.
Alternatif ¢o6zim yollarindan birisi olarak belirlenen
arabuluculuk yonteminin zorunluluk haline getirilerek
uygulanmasina iliskin doktrinde birtakim elestiriler yer
almaktadir. Bu bakimdan doktrinde karsilasilan temel
tartisma su sekilde karsimiza cikmaktadir: Belli bazi
davalar agisindan da olsa, hukuksal bir uyusmazliga
yonelik dava agma hazirligindaki bir kimseye, ilk olarak
ve mutlak surette arabuluculuga basvurma ve bu
dogrultuda éngoérilen prosedird tamamlama geredi
bir sart olarak dayatilirsa, bu anlamdaki arabuluculuk;
hukuk usult teorisi bakimindan kabul gormekte olan
alternatif bir ¢ozim yolu olmaktan c¢ikacaktir. Bu
durumda hukuk yargilamasi usultnde varligi hicbir
surette s6z konusu olmayan yepyeni bir “dava sartl”
getirilmis olacaktir.
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IS IT MANDATORY TO
HAVE MEDIATION
IN THE LABOR COURTS?

The disputes between the employee and the
employer have significant importance in the agenda
of working life and the jurisdiction in our country.
The increase in the number of the disputes between
the employee and the employer in parallel with
the improvements in the business fields raises the
workload of the Labor Courts as well. Due to this
reason, mediation becomes mandatory in the Draft
Law of Labor Courts published by the Ministry of
Justice which is to be expected to be submitted to
Turkish Grand National Assembly in the near future
with the consideration that it will assist resolution of
the disputes arisen by the Employment Law more
efficiently and decrease the workload of the Labor
Courts. The Draft Law was sent to the Parliament on
25 May 2017, however, it has not become the law vet.

l. WHAT IS MEDIATION?

The mediation is described as “a dispute resolution
method which gathers the parties with the purpose
of meeting and negotiation by carrying out
special techniques, provides establishment of the
communication process to understand each other
and to generate the solution by themselves and is
voluntarily carried out with the participation of a
neutral and independent third person who is majorin
this area”.

The mandatory mediation is a new institution in
Turkish law and application to mediation as a first
step has been reqgulated as mandatory in the Article
3 of the Draft Law of Labor Courts in the cases to
be filed for the labor claims based on collective or
individual employment agreement and to be filed
for reemployment. If the parties do not obey the

requirements stated above, the regulation relating
that the case will be dismissed on procedural grounds
because of the deficiency of cause of action has
been set forth as per Article 115 of the Code of Civil
Procedure brought into as a sanction. With this Draft
Law, the mediation which is “Alternative Dispute
Resolution” will be mandatory ‘“cause of action”
instead of being voluntary.

The mediator is a neutral and independent person
who is a Turkish national, has a major in law, worked
at least 5 years in its job, is successful in the written
and practical exam conducted by the Ministry
completing mediation training and is registered in
the Mediation Presidency of the Justice Ministry. The
mediator is appointed by the Mediation Bureau from
the list notified to Mediation Commission Presidency
or the parties may reach an agreement for a certain
mediator included in the list.

“The mediation as a cause of action” will be a new
institution in our legal system. The mediation has
been applied as an alternative dispute resolution inthe
worldwide. There are some arguments in the doctrine
relating mandatory mediation, even it is alternative
dispute resolution method. In this regard, the main
discussion in the doctrine is in this way: Even it is
required for some specific cases, if the requirement of
the application to mediation as a first and mandatory
step and the completion of the procedure set forth in
this regard is imposed on the dispute to the person
who makes a preparation for bringing a lawsuit with
regard to the legal dispute, the mediation will be
excluded from alternative dispute resolution which is
generally accepted in the civil procedure theory.




. HANGI DAVALARDA ARABULUCULUK
ZORUNLU HALE GELECEKTIR?

Is Mahkemeleri Kanun Tasarinin 3. maddesi uyarinca
bireysel veya toplu is sézlesmesine dayanan isci veya
isveren alacagive tazminat davalariile ise iade talebiyle
acilan davalar icin arabulucuya basvurulmasi dava
sarti olarak ongorilmektedir. Dolayisiyla bahsi gegen
uyusmazliklar bakimindan taraflar dava agmadan énce
arabulucuya basvurmak zorundadir. Dava agilirken,
davaci, arabuluculuk faaliyetine iliskin son tutanadi
dava dilekcesine eklemek zorundadir. Aksi takdirde,
mahkeme tarafindan davaciya bir haftalik kesin stre
verilerek, tutanagin sunulmasi talep edilecektir.

lse iade davalan  bakimindan, arabulucuya
basvurulmaksizin dogrudan dava acgilmasi halinde,
davanin usulden reddedilecedi duzenlenmistir. Bu halde
kesinlesen kararin tebliginden itibaren iki hafta icerisinde
arabulucuya basvurma imkani dngordlmastir. s
Mahkemesi 6ntinde acilacak davaise yine 2 ayicerisinde
sonuglandirilacaktir. Arabulucu huzurunda anlasmaya
varilmasl hali sakli kalmak kaydiyla, ise iade hiktmlerinde
dizenlenen tazminat hiktmleri sozlesmeler ile hicbir
surette dedistirilemeyecektir; aksi yondeki sozlesme
hukumleri gegersiz sayilacaktir.

Ancak is kazasi veya meslek hastalidindan
kaynaklanan maddi ve manevi tazminat talepli davalar
ile ricu davalari bakimindan zorunlu arabuluculuk
ongorilmemektedir.

Aynizamandaarabuluculukfaaliyetibakimindandasure
ongorulmekte olup, arabulucu, gorevlendiriimesinin
ardindan 3 hafta icinde; zorunlu hallerde ise en
fazla 1 hafta uzatilarak arabuluculuk faaliyetlerini
sonlandirmasi gerekmektedir.
faaliyetleri sona erdiginde son tutanak duzenlenerek
Arabuluculuk Burosuna iletilmelidir.

Arabuluculuk

Arabuluculuk BlUrosu’na basvurulmasindan,
son tutanadgin duzenlendigi tarihe kadar gecen
stirede zamanasimi duracak ve hak districl stre
islemeyecektir. Tasarinin 15. Maddesi ile 4857 sayili Is
Kanunu'na eklenmesi ongorilen zamanasimi strelerinin

diuzenlenmesine iliskin madde ile is sozlesmesinden
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kaynaklanan (hangi kanuna tabi olursa olsun), yillik
izin Ucreti, kidem tazminati, ihbar tazminati, kota niyet
tazminati, ayrimcilik tazminati gibi hak ve alacaklar da
zamanasimi siresi Syila dusurilmesi ongérulmektedir.

llgili tasaninin yararlige  girmesi strecinde
zamanasimi streleri bakimindan dzel bir gecis hikmu
duzenlenmistir. Buna gore bes yillik zamanasimi
stresi, dizenlemenin yurirlige girdidi tarihten sonra
sona eren is sozlesmelerinden kaynaklanan villik
izin Gcreti ve tazminatlar hakkinda uygulanacaktir.
Duzenlemenin yurirlige girmesinden once islemeye
baslamis olan zamanasimi sureleri, dedisiklikten
onceki hikumlere tabi olmaya devam edecektir.
Zamanasimi slrelerinin hentz dolmamis kismi, 5
yillik streden uzun ise, 5 yillik strenin gecmesiyle
zamanasimi stresi dolmus sayilacaktir.

llgili tasari  uyaninca arabuluculuk  basvurusy;
basvuru yapan bakimindan karsi tarafin yerlesim
yerinin veya isin goruldigu yerin bulundugu yer
arabuluculuk birosuna yapilir; karsi taraf birden fazla
ise bunlardan birinin yerlesim yerinin bulundugu ver
arabuluculuk  burosuna  basvurulur.  Arabuluculuk
burosu hentz bulunmayan verlerde ise gorevli Sulh
Hukuk Mahkemesi yazi isleri mudurligine basvuru
yapilacaktir.

Arabulucu sozlesmesi bakimindan énemli noktalardan
biri de Gcret konusudur. Arabulucu, gerceklestirmis
oldudu faaliyet kapsaminda Ucret ve masraf isteme
hakkina sahiptir. Arabulucunun Gcretinin sozlesmede
kararlastirilmamis olmasi halinde Ucret, arabuluculuk
faaliyetinin sona erdigi tarihte yururlikte olan
Arabulucu Asgari Ucret Tarifesi’‘ne gore belirlenmekle
birlikte, taraflarin tarifeden farkli bir belirleme yapmalari
da mumkundur. Aksi kararlastirilmadikca taraflarca,
Ucret esit olarak 6denecektir. Taraflarin anlasmaya
varamamasl durumunda arabuluculuk gorismelerinin
ilk iki saatlik bolomu Hazine tarafindan, iki saati asan
kismi ise aksi kararlastirilmadikca taraflarca esit
sekilde karsilanacaktir. Hazine tarafindan karsilanan
ve taraflarca 6denen arabuluculuk Gcereti, yargilama
giderlerinden sayilmaktadir. Gecerli bir mazereti
olmaksizin arabuluculuk gorismesine katilmayan
taraf hakkinda; son tutanakta belirtilerek davada
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In this regard, a new “cause of action” which is not
included in the civil justice has been brought.

Il. FOR WHICH CASES WILL THE
MEDIATION BE MANDATORY?

According to Article 3 of the Draft Law of Labor
Courts, mediation has been set forth as a cause of
action for the cases the employees’ or the employer’s
claims based on individual or collective employment
contract and action for damages and the cases which
is brought with the request of the reemployment.
In this regard, the parties are obliged to apply to
mediation before filing a case in terms of the disputes
statedabove While filingacase, the claimantis obliged
to add the final report regarding the mediation to its
lawsuit petition. Otherwise, submission of the report
will be requested by the claimant by giving one-week
permanent period by the Court.

In terms of the reemployment cases, in case lawsuit is
directly broughtinto the court without applyingtothe
mediator, the case shall be dismissed on procedural
grounds. In this case, the plaintiff is obliged to apply
to mediation within two weeks from notification
of the final decision. The case to be filed before
the Labor Court shall be finalized within 2 months.
Saving for the situation of the settlement before the
Mediator, compensation provisions specified in the
reemployment provisions shall not be changed with
contracts in any way. Any counter provisions will be
deemed as invalid.

However, mandatory mediation has not been set
forth in terms of the actions for pecuniary and non-
pecuniary loss arising from occupational accident or
occupational iliness and action for recourse.

Also, a time period is also set forth in terms of
completion of the mediation procedure and the
mediator is obliged to complete the procedure
within 3 weeks after it has been charged. If there
are obligatory situations, the term may be extended
for one week. When the mediation procedure is
completed, the final protocol should be notified to
the Mediation Bureau.

During the period beginning from the application
to the Mediation Bureau until the final protocol, the
statute of limitations will cease. It is set forth that
the statute of limitations in terms of the right and
claims such as annual leave pay, severance pay, notice
pay, compensation for bad faith, compensation
for discrimination arising from labor contract
(irrespective of any difference in terms of the Law)
shall be reduced to 5 years by the Article 15 of the
Draft Law and by the Article as to requlating the
period of statute of limitations and set forth that it is
added Labor Law No. 4857.

At the process of entry into force of the related draft
law, specially transitional provision has been specified
in terms of statute of limitations. In this regard, five-
year statute of limitations shall be applied for annual
leave pay and the compensation arising from labor
contracts terminated after the date of entry into force
of the regulation. The statute of limitations which is
started before entry into force of the regulation will
continue being subject to the previous provisions
before the change. If the part of the statute of
limitations which is not expired takes longer than S
year period, the statute of limitations is deemed to
be expired with passing 5 year period.

According to the draft law, the application for
mediation shall be made to the mediation bureau
where opposite party’s domicile or the workplace
locates in terms of the applicant. If the opposite party
is more than one person, the application is made to
the mediation bureau where one of these people’s
domicileis. If the mediation bureau does not exist, the
application is made to the registry directorate of the
civil court of peace.

Another important point with regard to mediator
contract is the mediation fee. The mediator is entitled
to claim fee and the expenses within the scope of its
duty. In case the mediator’s fee is not determined in
the contract, it is determined according to Minimum
Mediator Wage Tariff entering into force at the date of
conclusion of mediation procedure and it is possible
that the parties may determine different fee. Unless

IS IT MANDATORY TO HAVE MEDIATION IN THE LABOR COURTS?



lehine karar verilmis olsa bile, yargilama giderinin
tamaminin odetilmesine yonelik yaptirim uygulanmasi
ongoralmustar.

Sonug olarak; arabuluculuk hukuk sistemlerinde
“gonulluluk” esasina gore  alternatif  uyusmazlik
¢cozum yontemi olarak isleyen bir kurum olup,
yukaridaki duzenlemelerin uygulamaya ne sekilde
sirayet edilecedi henuz ongorulebilir  dedildir.
Ancak is¢i ve isveren taraflarin esit gligte ve bilgi
seviyesinde bulunmadiklar, esit pazarlik gucine
sahip olunmadigi dolayisiyla masaya oturacak taraflar
arasinda adil bir denge olmadigindan sistemin
iscilere fayda saglamayacadi, uyusmazhdin kesin
oldugu durumlarda arabuluculuk muzakerelerinin
sonugsuz kalacadi ve yargilama giderlerinin faydasiz
sekilde yikselebilecedi, arabuluculuk gorismelerine
katilmayan tarafin dava lehine sonuclansa dahi
yargilama giderinin tamamini 6demeye mahkum
edilmesinin  6lcustiz  oldudu, bu nedenlerle s
Hukuku uzmanlari ve 6gretim gorevlileri tarafindan
duzenlemenin bircok yonden elestirilebilecedi
6ngorusinde bulunmak mumkandor.,
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otherwise agreed, the wage shall be paid with equal
sum by the parties. In case the parties do not make
an agreement, the first two hour of the mediation
negotiations shall be paid by the Treasury. However,
the part exceeding two hour shall be paid by the
parties with equal sum. The mediation fee paid by the
Treasury and by the parties is deemed as litigation
costs. If any of the parties does not attend the
mediation negotiations without any valid excuse, it is
set forth that the whole litigation costs shall be paid
by such party as a sanction even if the decision is in
favor of such party.

In conclusion, the mediation is an alternative dispute
resolution method subject to “volunteer” basis in
the legal systems and the possible effects of the
requlations stated above has not been foreseeable
yet. However, it is possible to expect that the
regulation will be argued by the Employment Law
experts and the academicians in many aspects,for
example, the employer and its employee not having
the wqual power and knowledge level and strenth
in terms of negotiation, the regulation’s possible
fail to protect employees because there is no fair
balance between the parties, possibility increase in
the litigation costs even in the cases that it is certain
that cannot be mediated in the first step where the
dispute is certain and possible unfair consequences
burden of the litigation costs to the party not
attended to mediation even if the case is concluded
in favor of such party.

IS IT MANDATORY TO HAVE MEDIATION IN THE LABOR COURTS?



EZGIi SEN
esen@egemenoglu.av.tr

Avrupa’nin ¢odu Ulkesinde senelerdir uygulanan
hukuk sigortasi Ulkemizde de 11.07.2007 tarihli ve
26579 sayili Resmi Gazetede yayimlanan Sigorta
branslarina iliskin 2007/1 nolu Teblig EK-1: Hayat Disl
Sigorta Grubu Sigorta Branslari ve Bu Branslar altinda
Yapilabilecek Tazminat Odemeleri bashdinin altinda
kira gelir kaybi da eklenerek, kira koruma sigortasi
uygulamasi dayanak kazanmistir.

Her ne kadar hukuki dayanak 2007’den beri bulunsa
da kira sigortasi konutlar bakimindan uygulamada
yavas yavas giindeme gelmektedir.

KIRA SIGORTASI

Kira sigortasi, mal sahiplerinin sigorta primi 6demesi
karsiliginda, kira alacaklarini glUvenceye alan bir
sigorta bransidir. Kiracinin kira sozlesmesinden
dodan 6deme yukumluligunu herhangi bir sebeple
yerine getirmedidi  durumlarda, mal sahibinin
kira alacaklarini teminat tarafindan karsilanmasini
mumkan  kilar. Boylelikle mal sahipleri evlerini
kiralarken, kiracinin kirayr 6dememesi halinde kirayi
nasil tahsil edecekleri hususundaki endiselerden
kurtulacaktir.

Kira sigortasi policesi baslangic ve bitis tarihleri
arasindaki olusan kira bedeli ile ilgili ihtilaflarda,
kira 6demesinde gecikme durumunda 6 aya kadar
sozlesmede belirlenmis olan policede belirtilen kira
gelirlerini teminat altina almaktadir.

Sigortaci sorumlulugunun baslayabilmesi icin 3 (U¢)
aylik bir bekleme stresi bulunmaktadir. Tasinmazin
kiralanmasina iliskin  sozlesme geredince kira
bedelinin 3 ay stre ile duzenli bir sekilde 6dendiginin
belgelenmesi gerekmektedir.
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KIRA GELIRLERINIZ
GUVENDE MJ?

TEMINAT KAPSAMINA GIRENLER

Kira Sigortasinin yani sira Hukuksal Koruma
Sigortasi da yaptirildigi takdirde, kiracinin kiraladidi
tasinmazla ilgili sozlesmeden dogan kira bedelini
6deme yukumluligunu herhangi bir sebeple yerine
getirmedidi durumlarda, kiralayanin kiraci aleyhine
yonelttigi her turld alacak talepleri, icra takipleri
ve/veya  alacak/tahliye  davalarinda  avukatlik,
hukuki danismanlik, vekalet Gcretleri ile dava harc
ve giderleri sigortaci tarafindan policede belirtilen
sigorta bedeline kadar ve Turkiye Barolar Birligi
tarafindan yayimlanan avukatlik asgari Gcret tarifesi
dikkate alinarak teminat altina alinmaktadir.

Ayni sekilde 6denmeyen elektrik, su, dodalgaz
vb. kullanim giderleri veya aidat giderleri policede
belirtilen sigorta bedeline kadar teminat altina
alinabilmektedir. Buna ilgili kurumlar tarafindan
vapllan ya da vyapilacak olan agma-kapama ve
abonelik bedelleri de dahil edilebilir.

ON KOSULLAR

Sigortaya basvurmadan o6nce mal sahibinin kira
bedelini 6demeyen kiraciya 6demeye iliskin
ihtarname keside etmesi, ihtarnameye ragmen
ddeme yapilmamasi halinde icra takibi baslatilmasi
gerekmektedir.  Ihtarnamede  belirtilen  stre
sonunda kira bedelinin 6denmemesi ya da 6deme
yapilmamasi sebebi ile takibin kesinlesmesi halinde
aylik kira bedelleriile isbu borca ait giderler policede
yer alan yillik teminat bedeli dahilinde mal sahibine
(sigortaliya) odenecektir.  Sigortali bu 6deme
karsiliginda sigortaciya 6denen tazminat tutarinda
yazili sekilde olmak kaydiyla alacadi devredecektir.
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IS YOUR RENTAL
INCOME SECURED?

Law insurance, implemented in most of the
Furopean countries for many years and also
started to be implemented in our country with
publishing the Communiqué No. 2007/1 related to
insurance branches under the subject “Appendix-1:
Non-life Insurance Group Insurance Branches and
Compensation Payments Under These Branches”
on Official Gazette No. 26579 dated 11.07.2007, and
adding rental income loss; therefore, practice of rent
protection insurance gained legal basis.

Even though there is a legal basis from the vyear
2007, rent insurance is gradually coming to the fore
in terms of housing.

RENT INSURANCE

Rent insurance is a branch of insurance securing
rental receivables in exchange for paying insurance
premium by landlords. In case atenant does not fulfill
the payment obligation emerged from the rental
contract for any reason, rent insurance enables the
rent receivables covered by collateral. Thus, when
landlords rent their houses, they will be relieved of
the concerns of how they collect the rental payment
in the event of non-payment by the tenant.

The rent insurance policy guarantees rental income
specified in the policy and the contract up to 6
months in case of delays in the payment during the
dispute related to the rental amount between the
start and expiration date of the insurance.

Inordertostart the insurer’s liability, there is 3 (three)
months waiting period. It must be documented

that the rental amounts were reqularly paid at least
3 months according to lease contract.

SCOPE OF GUARANTEE

In case of Legal Protection Insurance is taken out
along with rent insurance, and in the event of non-
payment for the liability of paying rental amount
emerged the related contract about the property
due to any reason, any claims against tenant by
lessor, execution proceedings and/or attorney’s fee
for personal action and action for evacuation, legal
counselling, counsel fee, and fee and expenses of
lawsuit shall be covered by the insurer until the rates
stated in the policy and with considering minimum
attorney ship fee tariff published by Turkish Bar
Association.

In the same manner, non-performing utilization
expenses such as electricity, water, natural gas and
etc. or subscription expenses shall be covered until
insurance rate stated in the policy. This may include
fees of opening-closing and subscription made by
related institutions.

PREREQUISITES

Before applying to the insurance, landlords must
instigate a written payment warning to the tenant
who does not pay the rent fee, and in the event of
non-payment in spite of the warning, execution order
must be started.

In the event that the rental fee is not paid at the end
of the maturity period stated in the notification or if




Hasarin 6denebilmesi igin tim belgelerin asillarinin
sigortaci ya ibrazi aranabilir Odemenin sigortaci
tarafindan mal sahibine vyapilmasinin ardindan,
bundan sonraki surecte hukuki takip sigortac
tarafindan yapilacaktir.

Mal Sahibi tahliye davasi neticelene veya policeniz
sona erene kadar aylk olarak 6denmeyen kira
bedellerinin 6demesini sigortacidan alacaktir.
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execution proceeding finalizes due to non-payment
of rental amount, the monthly rental amount and
the expenses belonging to this debt shall be paid
to the landlord (insured) within the scope of annual
warranty rate stated in the policy. In the exchange
of the compensation paid for this payment, insured
shall assign the rental amount claim to the insurer in
writing.

In order to pay the damage, there shall be required
to submit original documents to the insurer. After the
payment performed by the insurer to the landlord,
legal proceedings will be made by the insurer in the
following period.

Landlord shall receive the payment from the insurer

for non-paid monthly rental amounts until finalization
of action for evacuation or expiration of the policy.

IS YOUR RENTAL INCOME SECURED?
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Hukukun gundelik hayatimizin  vazgecgilmez bir
parcasl oldugu suphesiz. Ozellikle kira hukuku
agisindan pratik bilgilere strekliihtiyva¢ duydugumuz
bir gergek. Kimi zaman kiraci, kimi zaman kiraya
veren rolinde olunan kira iliskilerinde taraflarin
salt menfaatleri dodrultusunda hareket etmesi
uygulamada ciddi sorunlara yol agmakta, dava
yukint de beraberinde getirmektedir. Bu durum
kanunu ve uygulamayi asgari dizeyde bilmeyi,
en azindan haklarimizin ne oldudu konusunda
bilinglenmeyi zaruri kilmaktadir.

6570 sayili mulga kanun doneminde bir hayli
sikintilar yasanmis, doktrindeki elestiriler ve Yargitay
uygulamalari isiginda kanun hukumleri yeniden ele
alinmistir. Boylece 1 Temmuz 2012 tarihinde 6098
sayill Turk Borglar Kanunu (“Kanun”) vyurorlige
girmistir. Yeni donemle birlikte bazi hukimler
tamamen degisirken, bazilarinda ise kismi degisiklik
yapilmistir.

Tum bu degisikliklere ragmen kira iliskileri hala
gunumuzde sorunlu bir konu olarak kalmis, sikintilar
tam anlamiyla giderilmemistir. Sorunun en buyuk
kaynagi da temelinden vani sozlesmelerden
kaynaklanmaktadir. ~ Bugin hemen her vyerde
bulunabilen, emlak piyasasinin  vazgecemedigi
“matbu” olarak adlandirdigimiz kira sozlesmeleri
yuzunden ozellikle taraflar, hak ve yukumlultklerini
va bilmemekte veyahut vanlis bilmektedir.  Zira
bu tip sozlesmeler vyillardir siregelmekte olup,
guncel uygulamaya veya kanunun acik diline sahip
olmamakla birlikte, cogu maddesi de kanuna aykiri
ya da eksiktir. Bundan dolayi da en sik karsilasilan
sorunlari kisa kisa irdelemek faydali olacaktir.
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KONUT KIRA SOZLESMELERINDE

GECERSIZ OLAN
HUKUMLER NELERDIR?

KIRA BEDELINDE ARTIS ORANI

Konut faizlerinin yikselmesi, ozellikle yabancilarin
Istanbul’a olan ilgisinin artmasi, emlak piyasasinin
degerlenmesi gibi sebeplerle son vyillarda kira
bedelleri enflasyon oranindan fazla artmaktadir.
Ozellikle bu durum kiralanana muhta¢ olan
kiraciyl zor durumda birakmakta ve hatta kiraciyi
kiraya veren tarafindan talep edilen kira bedelinin
odenmemesi durumunda tahliye tehdidi ile kars
karsiya birakmaktadir. Kanun'un 344. maddesinde
duzenlendigiUzerekiraartisoranibironcekikirayilina
ait Uretici fiyat endeksindeki artis oranini gecemez.
Aksi halde belirtilen keyfi oranlar gecersizdir. Bes
yildan uzun sureli veya bes yildan sonra yenilenen
sozlesmelerde ise belirleyici olan hakimin kanaatidir.
Sozlesme bedeli yabanci para olarak kararlastirilmis
ise bu durumda bes yil gecmedikge herhangi bir kira
artisi yapilamayacaktir.

Diger taraftan kira bedelinin  belirlenmesine
iliskin davalar her zaman acilabilecegdi gibi, yeni
donemin baslangicindan en geg¢ otuz gin onceki
bir tarihte acildidinda veya ayni sureg igerisinde
artinm yapilacagi kiraciya yazili olarak bildirilir ise
belirlenecek kira bedeli bu yeni dénemin basindan
itibaren gegerli olacaktir. Ayrica maruz kalinan
tehditlere istinaden belirtmek gerekir ki Kanunda
sinirl sayida belirtilen fesih nedenleri olusmadikga
kiracinin  kira sozlesme  slresinin  bitiminden
itibaren 10 vyillik uzama stresi boyunca kiralanandan
yararlanma hakki bulunmaktadir.
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WHAT ARE INVALID CLAUSES

IN RESIDENTIAL
LEASE CONTRACTS?

Law undoubtedly is an irreplaceable part of our
daily life, especially in terms of rental law always
needing for practical information is true. Sometimes
representing for lessee, sometimes representing for
leaser in rental relationships, that parties purely act
in the accordance with their interests causes serious
problems in practice and brings with caseloads. The
situation requires to know the code and practice at a
minimum, and to become self-aware about subject
of what our rights are.

In the period of abolished code No. 6570 there
were some difficulties, the provisions of the code
were rearranged in the consideration of critics
of the doctrine and the judgements of Supreme
Court; therefore, at the date of July 10f 2012, Turkish
Code of Obligations (“Code”) No. 6098 came into
force. With the new period, while some provisions
were being changed, there were some partial
amendments on some provisions.

In spite of these amendments, rental relations are
still kind of problematical issue and the problems
were not completely eliminated. The main source
of the problem is in the essence, in other word the
problems are caused by the contracts. Especially
parties either don’t know or misknow their rights
and obligations due to the lease contracts known
as “printed” which you can find in this day and age
almost everywhere, and especially it is irreplaceable
for property market. These contracts have held on
for years, and they don’t have current practice and
plain language of the code. In addition, most of the
clauses of these contracts are against the code or
deficient. It will be rewarding to briefly scrutinize the
problems encountered due to these reasons.

INCREASE RATE OF RENTAL AMOUNT

Rental amounts have increased over the inflation
rate in recent years due to the appreciated property
market, increase of the attention to Istanbul
especially by foreigners, and increase of the housing
interests. These situations leave lessors in need for
leased real property in a difficult position; moreover
lessors face evacuation threat by the landlord in the
eventofnon-payment of rentalamount. As regulated
in article 344 of the code, rental increase rate shall
not exceed the increase rate belonging to previous
rental year in producer price index. Otherwise, the
arbitrary rates specified shall be invalid. In contracts
that are renewed after a five years term or have
a long initial term, the determinant point is the
opinion of the judge. If the contract is agreed on
foreign currency, there shall be no rental increase
possible unless five years elapsed.

On the other hand, the files for determining the
rental price shall be claimed at any time, or if the
lessee is notified in writing at the latest thirty days
prior to the beginning of the new period or in the
same period, the rental amount to be determined
shall be effective from the beginning of this new
period. It is also important to note that the lessees
are entitled to benefit a lease for a period of ten
years from the expiration of the term of the lease,
unless the limited number of reasons for termination
occurred.




ERKEN TAHLIYE - FESIH

Uygulamada en sik karsilasilan sorunlardan biri de
kiracinin erken tahliye talebi veya kiraya verenin
kiracisini - sozlesmede  belirtilen  streden once
tahliye etme istegidir. Burada oncelikle sozlesmenin
streli veya suresiz olmasi dnem teskil etmektedir.
Zira fesih ve bildirim sureleri tamamen buna gore
hesaplanmaktadir.  Belirli sureli kira sozlesmesi
stresi belirli olan sozlesmelerdir ve bu soézlesmeler
madde 347 geredince kiraciya sozlesme suresinin
bitiminden en az 15 giin 6nce bildirimde bulunmak
sartiyla her zaman, kiraya verene ise ancak 10
yillik uzama sUresinin bitiminden en az 3 ay once
bildirimde bulunmak sartiyla sozlesmeyi sona
erdirme hakki tanimaktadir. 10 yillik uzama suresi
sozlesme stresinin bitiminden itibaren baslayacadi
da unutulmamalidir.

Bastan siresi belirsiz olan veya suUresi belirgin
olmasina ragmen daha sonrasinda taraflarin fesih
iradesi gostermemesi nedeniyle uzayan sozlesmeler
belirsiz streli sozlesmelerdir ve fesih dénemleri
tamamen farklidir.  Uygqulamada siklikla gordlen
sozlesme tipi belirli streli baslayip, taraflarin zimni
iradesi ile belirsiz sureliye donusenlerdir. Bu tip
sozlesmelerde madde 347/2 geregince kiraci her
zaman, kiraya veren ise kiranin baslangicindan 10
yil gectikten sonra genel hikimlere gére fesih
bildirimiyle sozlesmeyi sona erdirebilirler. Burada
dikkat edilmesi gereken husus genel hukumlerin
ne oldududur. Konumuz geredi konut kiralarinda
madde 329 geredince kira s6zlesmesinin baslangic
tarihinden itibaren altisar aylik doénemler tespit
edilecek ve bu glnlerden Uger ay o6ncesinden
kiraciya bildirimde bulunulmasiyeterli olacaktir. Dava
tarihi ise belirlenen altisar aylik donem tarihinden
itibaren bir aydir. Ornekle agiklamak gerekirse;
1 Subat baslangig tarihli bir kira sozlesmesinde genel
hukumlere gore 30 Nisan veya 31 Ekim tarihlerine
kadar bildirimde bulunulmali, alti aylik donem sonlari
olan 31 Temmuz veya 31 Ocak tarihlerinden itibaren
1 ay iginde de tahlive davasi agilmalidir. Ayrica 353.
madde geredince kiraya veren bu sure icinde davayi
acacadini bildirirse bir kira yili uzatma imkanina
kavusacaktir.
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Dider taraftan  kiracinin ~ fesih ~ donemlerine
uymaksizin  kiralanani iade etmesi durumu ise
madde 325'te duzenlenmis olup, kiraciya yalnizca
“kiralananin benzer kosullarda kiraya verilebilecedi
makul bir stre” kadar sorumlu tutmaktadir. Ayrica
maddenin devaminda belirtildidi Gzere kiracinin
bu stre oncesinde, kiraya verenden kabul etmesi
beklenebilecek, 6deme glicine sahip ve kira iliskisini
devralmaya hazir yeni bir kiraci bulmasi halinde,
kiracinin kira sozlesmesinden dogan borclari sona
erecektir. Makul streden kasit ise mahallinde
yapilacak  bilirkisiler  araciidiyla  kiralananin
niteliklerine gore belirlenecek suredir. Bu durum
uygulamada ¢ogunlukla 3-4 aylik bir doneme isabet
etmektedir.

MUACCELIYET HUKMU

Kira sozlesmenizde “Kira bedellerinden herhangi
birinin zamaninda édenmemesi halinde dénem
sonuna kadarki kira bedelleri muaccel hale
gelir.” veya “Kiraci, kira bedelinin zamaninda
6denmemesi halinde kiralayanin sahip oldugu
digeryasal haklarailaveten aylik %.. gecikme bedeli
6demeyi kabul eder” gibi hikimler var ise ve
kiract konumundaysaniz s6z konusu diizenlemeler
imzalamis olsaniz dahi gegersizdir. Zira Kanun’un
emredici hilkmi olan 346. maddesi kiraciya, kira
bedeli ve yan giderler disinda baska bir 6deme
yikimlaliga getirilmesini yasaklamistir. Ornek
bir Yargitay Kararindan ozetle; “Matbu olarak
dizenlenen kira sozlesmenin 19. maddesinde
“bir kira 6denmedigi takdirde gelecek kiralar
muacceliyet kespeder. Gelecek kiralarin tahsiline
gidilir” hikmune yer verilmis ise de...yeni yasal
durum karsisinda kira sézlesmesinin dizenleme
tarihi itibariyle de muacceliyet kosulunun gegersiz
oldugunun kabull gerekir.”' seklinde belirtilmistir.

GUVENCE BEDELI

Kanun'un 342. maddesine gore; sozlesmeyle
kiraclya glvence verme borcu getirilmisse Ust
sinir 3 ayhk kira parasi olarak belirlenmis, soz
konusu glvence bedelinin kiraya verenin onayi
olmaksizin cekilmemek Gzere vadeli bir tasarruf

KONUT KIRA SOZLESMELERINDE GECERSIZ OLAN HUKUMLER NELERDIR?
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EARLY RELEASE - TERMINATION

One of the most common problems in practiceis the
willingness of the lessee to evacuate the rent of the
early release or the landlord is willing to release the
lessee before the specified time in the contract. In
this place primarily, that the contract being periodic
or indefinite has importance. It is because the
termination and notification periods are calculated
accordingly. Lease contracts of definite term are
contracts whose term was determined with clauses,
according to article 347, the lessee is entitled to
terminate the contract at any time, provided that
such notice is given at least 15 days before the end
of the contract period while the landlord is entitled
to terminate the contract provided that it is notified
at least 3 months before the end of the 10 year
extension period. It should be remembered that the
10 year extension period would start from the end of
the contract period.

Contracts that are extended indefinitely due to the
fact that the term is indefinite or the term is definite
but the parties do not terminate afterwards are
contracts of indefinite term, and the termination
periods are completely different. The type of
contract that is frequently seen in practice starts
with a certain period of time and is turned into an
indefinite period of time with the implicit intent
of the parties. In these contracts, the lessee may
terminate the contract at any time in accordance
with Article 347/2 and the lessor may terminate the
contract 10 years after the beginning of termination
by notification of termination in accordance with
the general provisions. What should be noted
here is what the general provisions are. According
to Article 329, force of our topic in housing lease
contracts, the lease will be determined as six months
from the start date of the lease agreement, and it
shall be sufficient to notify the lessee three months
in advance of these days. The date of the case is
one month from the date of the six-month period
specified. As an example; on a lease agreement with
a starting date of 1 February it must be notified by 30
April or 31 October according to general provisions,

and action for evacuation must be filed within one
month from the 31 July or 31 January period, which is
the six-month period end. In addition, according to
Article 353, the lessee shall be allowed to extend the
lease year if he/she is informed that he will file the
claim within this period.

On the other hand, the case of returning the lease
without complying with the termination period of
the tenant is requlated in Article 325 and the lessee
is held liable only for "a reasonable period that the
lease can be given to the rent on similar conditions".
Also, as stated in the article, if the lessee finds a new
lessee who has the power of payment and is ready to
take over the rental relationship and the landlord can
be expected to accept it before this period is over,
the debts emerged from the lessee's lease contract
shall end up. Reasonable time is to be determined
according to the characteristics of the leased real
property through the expertise to be made in the
locality. In practice, this situation usually takes 3-4
months.

ACCELERATION CLAUSE

If the clauses “in case that any of the rental amount
isnot paidin duetime, the rentalamount belonging
end of the period shall become due.” or “in case
that the rental amount is not paid in due time, the
lessee agrees to pay late fee ...% monthly wage in
addition to other legal rights that the lessor has.”
are in your lease contract and you are in a lessee
position, the given clauses are invalid even though
you signed these clauses. It is because the article
346 of the Code, which has a decisive provision,
forbids the lessee from a payment obligation other
than the rent and the incidental expenses. In brief
from the judgment of Supreme Court “Inthe article
19 of the rental contract which was regulated as
printed if rental amount for one month is not
paid, the other monthly rental amounts shall
become due and payable. Future rental amounts
are going to be collected.” Even though the clause
took part in the rental contract, within the new
legal situation and as of the date of issuance of

WHAT ARE INVALID CLAUSES IN RESIDENTIAL LEASE CONTRACTS?



hesabina  vyatirlmasi  gerektidi  dizenlenmistir.
Ovysa uygulamada depozito adi altinda genellikle
kira bedeli Gzerinden belirlenen rakamlar kiraci
tarafindan kiraya verene elden verilmekte ya da ilk
kira bedeli ile birlikte bankadan kiraya verenin sahsi
hesabina yatirlmaktadir. Kiralananin iadesi kisminda
ise kiraya verenler glvence bedelinden evde
eskime/yipranma gibi sebepleri bahane gostererek
kismi ya da tam kesintiler yapmakta, bu durum
taraflar arasinda sorunlara yol acmaktadir. Her iki
durumunda ayri dederlendirilmesi gerekir.

Kiraya verenin gUvence bedelinden kesinti
yapabilmesi hususunu kanun koyucu bir takim
kurallara baglamistir. “Kiralananin geri verilmesi”
baslikli 334. maddede, kiraciyi kiralanani teslim aldigi
gibi iade etmekle yukumlt tutmus, sozlesmeye
uygun kullanim dolayisiyla meydana gelen eskime
ve bozulmalardan sorumlu olmayacadini belirtmistir.
Dolayisiyla kiraya verenin keyfiyetine gére givence
bedelinden kesinti yapilamamaktadir. Bu noktada
kiralananin hangi durumda teslim alindigina yonelik
ispat yukinun de ayrica tartisiimasi gerekmektedir.
Genel usul kuralindan hareketle iddia eden iddiasini
ispatla yUkumli olup, bu durumda ispat yUikd
kiraya verendedir. Ornek bir mahkeme kararindan
Ozetle; “
verildigi iddiasinda bulunan ve iddiasini ispat yikd
kendisine disen davali-kiralayanin cevap dilekgesi
vermedigi...”? seklinde belirtilmistir. Kiraya veren
evin onceki hali ile son durumuna iliskin belge ve
fotograflari kiraciya sunarak glvence bedelinden

...mecura davaci-kiraci tarafindan zarar

kesecegi giderleri gostermekle yukimladur. Aksi
halde kiraya veren givence bedelinin tamamini iade
etmek zorundadir.

Diger taraftan kanun koyucu glvence bedelinin
bankaya yatirilmasi hususunu dizenlemistir. Paranin
degerinde kiraci aleyhine bir azalma olmamasi
adina duzenlemeye ragmen, uygulamada her ne
kadar elden yatsa da, yatinlmamasi halinde bile iade
sirasinda givence bedelindenfaiziile birlikte sorumlu
olunuldugu goérust Yargitay ictihatlari ile sabittir.
Ornek bir Yargitay Kararindan ozetle; “Kiralayanin
depozitin dederini arttirma yikimliligu elbette
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yoktur. Ancak, mal sahibi kendisine glivence olarak
birakilan bu paranin enflasyon karsisinda degerini
kaybetmemesi igin de gereken 6nlemleri almasi da
MK. M. 2’deki iyi niyet kurallarinin bir geregidir...
Bu durum karsisinda mahkemece yapilacak is...
davalinin  so6zlesmenin baslangicinda  vermis
bulundugu depozitonun ortalama faiz getiren bir
banka hesabina yatirmasi gereken tarihten itibaren
hesaplanacak faizi ile bulunacak toplam miktarin...”
seklindedir.? Boylelikle emredici hUkim her ne kadar
taraflar arasinda islemiyor olsa da Yargitay ictihatlari
sayesinde uygulamalarla kiraci hikme uygun olarak
koruma altina alinmaktadir.

Bu arada belirtmek gerekir ki kiracinin glvence
bedelini son kira bedeline saymasi gibi bir durum
pratikte cok gortlmekle birlikte, aslinda gecersizdir.
Zira gUvence bedelinin amaci kirayr karsilamak
dedil, kiralanandaki muhtemel zararin glvencesini
olusturmaktadir.  Fakat kiraya veren glvence
bedelinden tahliye durumunda kira bedelini
dusebilir.

KIRA BEDELININ ODENMEMESI

En sik karsilasilan problemlerden biri de kira bedelini
o6demede zorlanan kiracilar ve buna iliskin kiraya
verenlerin  karsilastigi  sikintilardir. Kira  bedelinin
o6denmemesinden  bahisle  tahliye  konusunda
ilk Kanunun “kiracinin  temerrddy”  bashkli 315.
maddesidir.  S6z konusu maddeye  dayanarak
kiraciya en az 30 gunlik strenin verilmesi, bu stre
sonuna kadar da borcun ifa edilmemesi durumunda
sozlesmeyi feshetme vetkisi taninmaktadir. Streye
iliskin ihtarin icra kanaliyla vapilmasi uygulamada
en hizli ve kolay olanidir. Icra takibi yoluyla kiraciya
d6deme emri gonderilir ve itiraz igin verilen 7 gunlik
strenin dolmasina muteakip 30 gunlik stre baslar.
Sure sonunda yetkili Icra Mahkemelerinde tahliye
davasi agilarak kiraciyi tahliye ettirmek mumkundur.

Diger alternatif ise Kanun'un 352. maddesinin 2.
fikrasinda duzenlenen “iki hakli ihtar nedeniyle
tahliye” olarak adlandirdigimiz yoldur. Maddeye gore
bir yildan kisa sureli kira sozlesmelerinde kira stresi
icinde; biryilve daha uzun strelikira sozlesmelerinde

KONUT KIRA SOZLESMELERINDE GECERSIZ OLAN HUKUMLER NELERDIR?
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the contract, there should be accepted that the

”

provision of acceleration is invalid.”" written in the

judgments of Supreme Court in this manner.
DEPOSIT AMOUNT

According to Article 342 of the Code; the maximum
limit is set as 3 month rent if the lessee is liable
for guarantee obligation, and it is reqgulated that
the security fee shall be deposited into a savings
account that cannot be withdrawn without consent
of the lessor. In practice; however, the figures
determined on the basis of the rental amount under
the name of the deposit are handed by the lessee
to the lessor or it is paid to the landlord's personal
account along with the first monthly rental amount.
As for returning of the leased real property, lessors
make partial or complete interruptions from the
deposit cost by demonstrating reasons such as
obsolescence/deterioration at leased property; this
situation causes disputes between the parties. Both
situations should be evaluated separately.

The legislator has brought a number of rules to allow
the lessor to deduct from the deposit amount. In
the subject “Refunding of Leased Property” of the
article 334, the lessee shall be obliged to refund the
leased real property as it has been received, and
shall not be liable for aging and deterioration due to
conforming utilization of the contract. Therefore, it
is not possible to deduct arbitrarily from the deposit
by the lessor. At this point, the burden of proof of the
situation inwhich the leased real property is received
must also be discussed. Based on rule of general
procedure, assertor is obliged to prove his claim,
and in this situation the burden of proof belongs to
lessor. In brief from the sample verdict, “The plaintiff
who claims to have been damaged by the lessee
and whose burden of proof belongs to defendant-
lessor who didn’t submit plea petition.”2 Written in
this manner in the judgement. The lessor is liable to
present the documents and photographs related to
previous and last condition of leased property to
the lessor, and to demonstrate the expenses for the
deposit fee. Otherwise the lessor must return the
full amount of the deposit.

On the other hand, legislator has regulated the
point of depositing the security guarantee cost
in the bank. Although the regulation on the value
of the money is not in favor of a reduction for the
lessee, and in practice payments are made by hand,
even if the deposit is not paid, the opinion that
lessor is responsible for the deposit fee together
with the interest rate during the return is held with
the jurisprudence of Supreme Court. In brief from
sample jurisdiction of Supreme Court, “There is
no obligation of the lessor to increase the value
of the deposit; however, it is also possible to take
necessary precautions not to lose value in the face
of inflation, which is left as guarantee for the lessor
himself. It is a requirement of goodwill in article
2 of Turkish Civil Code... the total amount to be
calculated by the interest to be calculated from
the date when the defendant should deposit the
guarantee fee to the average interest-earning bank
account at the beginning of the contract.”® Thus,
even though the imperative provision is being acted
between the parties, under favor of Jurisprudence
of Supreme Court, the lessee is protected in
accordance with the law.

It should be noted that while it is very common in
practice to consider the lessee's deposit fee as the
last rental amount, it is in fact invalid. It is because
it does not meet the objective of the deposit fee,
it constitutes the guarantee of the possible loss
in the leased property. However, in the event of
evacuation, the rental amount may be deducted
from the deposit fee by lessor.

NON-PAYMENT OF RENTAL AMOUNT

One of the most common problems is the difficulties
that lessor who have difficulty in paying rental
amount and with the respect of these difficulties
which lessor are facing. The title "Delinquency of
the tenant” of the article 315 of the first article of the
code on the issue of the non-payment of the rental
amount reqgulates the matter of evacuation. Based
on the given article, the lessee is entitled to be given
a minimum of 30 day period and, in the case of non-
performance of debts in the given time, the lessor

WHAT ARE INVALID CLAUSES IN RESIDENTIAL LEASE CONTRACTS?



ise birkirayiliveya birkirayilini asan stre icinde kiraci
iki kez kira bedelinin 6denmedidginden bahisle hakli
ihtarda bulunulmasina sebep olmussa kiraya verene
kira suresi bitiminden baslayarak bir ay i¢inde, Sulh
Hukuk Mahkemeleri aracilidiyla kira sozlesmesini
sona erdirme hakki taninmaktadir. Ayrica belirtmek
gerekir ki ilk yolda kiracinin 6deme yapmasi
durumunda séz konusu 6deme emri iki hakliihtardan
biri olarak uygulamada gecerli sayilmaktadir. Bu
nedenle 6deme vapilsa dahi ayni kira yilinda soz
konusu sorunun ikinci kez yasanmasi gene tahliye
yolunu agmaktadir.

Sonuc olarak kira hukuku ve buna iliskin sorunlar
gunlik hayatta ¢ok sik gortlmekte birlikte, esasen
tum sorunlarin kaynagr ozellikle kiracinin ihtiyacini
giderme arzusundan OtUrl sozlesme strecini bir
formalite olarak gorerek ciddiye almamasi ya da
taraflarin yeterli bir bilgi birikimi ya da uzman bir
danisani olmaksizin keyfi hareketler sergilemesinden
kaynaklanmaktadir. Unutulmamalidir ki kira htkamleri
cogunlukla kiraci lehine olup, vyasanin emredici
hukumleri karsisinda taraflarin serbest iradesinin bir
onemi kalmamaktadir. Bu nedenle daha iliskinin en
basinda sézlesme hikumlerinin cok dikkatli bir sekilde
hazirlanmasi, taraflarca algilanmasi ve bu konuda
gerekiyorsa uzman birinden destek alinarak hareket
edilmesi 6nem arz etmektedir.

1Bkz. Yargitay 6. HD 30.04.2014, 3934/5569
2 Bkz. Bakirkoy 7. Sulh Hukuk Mah. 07.02.2017, 2016/1060 E., 2017/71 K
3Bkz. Yargitay 3. HD 20.4.2010,4729/6965
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shall have the right to terminate the contract. The
fastest and easiest way to make notification related
to duration is the notification within the execution.
Order of paymentis sent to lessee within the method
of execution, and the 30-day period starts after the
7-day reclamation period is expired. At the end of
the periodit is possible to have the evacuation of the
lessee by filing an eviction action in the competent
Enforcement Courts.

Other alternative is the one named as “Evacuation
due to two Justified Notifications” regulated in
paragraph 2 of the article 352 in the Code. According
to the article, in the term of the contract for rental
contracts which theirs terms are shorter than one
year, as for lease contracts for one year or more,
the lessor is entitled to terminate the lease contract
through the Civil Courts of Peace within one month
from the end of the lease term of the lessor if the
lessee has caused justified notification for the rental
amount not to be paid twice in the period exceeding
one rental year or one rental year. It should also be
noted that in case the lessee makes a payment on
the first method, the given payment order shall be
deemed to apply in practice as one of the both two
Justified Notifications. Even if payment is made for
this reason, the same issue occurred in the second
time in the same rental year also leads to the
evacuation road.

As a result, rental law and related problems are
very common in everyday life, but it is mainly due
to the fact that all problems are not taken seriously
by considering the contract period and it is seen
as a formality by lessee because of the demand
of him quickly overcome, or because the parties
don’t have sufficient knowledge or make arbitrary
movements without a specialist consultant. It
should be remembered that the provisions of the
lease are often in favor of the lessee, and there is no
sign of the free will of the parties in the face of the
imperative provisions of the law. For this reason, it is
important that the provisions of the contract should
be prepared very carefully at the beginning of the
relationship; it should be perceived by the parties,
and should be actively supported by an expert if
necessary.

1See 6th Civil Chamber of Supreme Court 30.04.2014, 3934/5569
2 See Bakirkoy 7th Civil Court of Peace 07.02.2017, 2016/1060 Docket, 2017/71 Decree
3See 3th Civil Chamber of Supreme Court 20.4.2010,4729/6965
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Gunumizde en vyaygin sirket turlerinden birisi
olan anonim sirketler bircok kictk veya buyuk
sermayenin kar elde etmek amaciyla bir araya
gelmesiyle meydana gelmektedir. Pay sahiplerinin
sermayelerini birlestirerek bir tlzel kisi meydana
getirmelerindeki amac kar elde etmek olup zamanla
anonim sirketin faaliyetlerinin gelismesi sonucu
daha fazla kér elde etmek amaciyla artan sermaye
ihtiyaciyla birlikte sermaye artisi sonrasinda pay
sahiplerinin hisselerini dolayisiyla kadrdan pay alma
ve idari guglerini korumalari amaciyla richan hakki
duzenlenmistir.

Ric¢han hakki, sibjektif ve nispi nitelikte bir malvarlid
hakki olup kisitlanmasi? mumkindur, ancak richan
hakkinin kisitlanmasi halinde ruchan hakki kisitlanan
pay sahibinin kardan pay alma ve idari gugleri
kisitlanacagindan rtchan hakki ancak belirli sartlar
altindan kisitlanabilmektedir.

Bu ¢alismada, rughan hakkinin hangi hallerde ve
hangi sartlara bagl olarak kisitlanacadi 6102 sayili
Turk Ticaret Kanunu® (“TTK”) ve Yargitay gorusleri
dodrultusunda incelenmistir.

I. RUCHAN HAKKI NEDIR?

TTK'nin 461, Maddesinde dizenlenen anonim
sirketler icin rGchan hakki butin pay sahiplerine
veni ¢ikarilan paylari mevcut paylarinin sermayeye
oranina gore alma hakkini tanimaktadir. Baska bir
deyisle, sermayenin dis kaynaklardan artisi halinde
veni ¢ikarilacak  paylarin = alinmasinda  mevcut
pay sahipleri pay oranlarina gore oncelik hakki
bulunmaktadir. #
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RUCHAN HAKKI
KISITLANABILIR Mi?

Ornedin; 50.000,00-TL sermayevye sahip X sirketinde
A'nin %60, B'nin ise %40 oraninda payi vardir. Genel
kurulun 50.000,00-TL tutarinda sermaye artisina
karar vermesi halinde richan hakki kisitlanmamis ise
sermaye artisi sonrasinda ¢ikarilacak yeni paylarin
%60 1N oncelikle alma  hakki Aya, %40'ni ise
oncelikle alma hakki B'ye ait olacaktir.

Ruchan hakkinin kisitlanmamasi halinde sermaye
artisi halinde yonetim kurulunun richan hakkinin
kullanilabilmesine iliskin esaslari bir karar ile belirler
ve bu kararda pay sahiplerine rigchan haklarini
kullanmalarina iliskin en az 15 (onbes) gunlik bir sire
verir. Bu kararin tescil edilerek Turkiye Ticaret Sicil
Cazetesinde ilan edilmesi ve ayrica sirketin internet
sitesine konulmasi gerekmektedir.

Ruchan hakkinin kullanilabilmesi icin sermayenin
herhangi bir sisteme tabi olmasi gerekmemekte
olup ri¢han hakki esas sermaye, kayitl sermaye veya
sartli sermaye sisteminde kullanilabilmektedir.

Richan hakki paya badl bir hak olup payin
devredilmesi halinde ri¢chan hakki yeni pay sahibine
devredilmektedir. Bununla birlikte, richan hakkinin
paydan badimsiz olarak da devri mUmkindur.

Richan hakki, kanundan dogan subjektif nitelikte bir
hak olup sadece ve diger sirket ortaklarina karst ileri
sUrllebilecektir, subjektif olmasi nedeniyle richan
hakkinin TTK’'da duzenlenen sartlar cercevesinde
kisitlanmasi mumkandar.
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IS RIGHT OF PREFERENCE

RESTRICTABLE?

One of the most widespread types of corporations
today is the joint-stock companies, where many
small or large capitals come together to make a
profit. By merging the capitals of the shareholders,
the purpose of bringing a corporation to the capital
is to profit and in time the development of the joint-
stock company's activities have been requlated
with the aim of increasing the capital to increase
profits after the capital increase with the aim of
securing the share of the shareholders and thus the
administrative powers. For this purpose, right of
preference has been issued.

The right of preference is subject to a subjective and
relative nature of the property and it is possible to
restrict it but if the right of preference is restricted,
the right of preference can be restricted under
certain circumstances because the shareholder’s
right of possession and the administrative powers
will be restricted.

In this study, it has been examined in accordance
with the Turkish Commercial Code numbered 6102
("TCC") and the Supreme Court's opinion that the
right of preference will be restricted depending on
the circumstances and conditions.

. WHAT IS RIGHT OF PREFERENCE?

The right of preference for joint stock companies
issued in article 461 of the Turkish Commercial Code
grants the right to receive all shares newly issued
to all shareholders in accordance with the ratio of
their current shares to capital. In other words, if the
capital is increased from external sources, existing

shareholders have priority over share rates in the
purchase of new shares.

For example; In Company X, which has a capital
of TRY 50.000,00, A has a share of 60% and B has
a share of 40%. If the general assembly decides to
increase the capital amounting to TRY 50.000,00,
if the right of priority is not restricted, the right to
receive 60% of the new shares to be issued after the
capital increase shall belong to A and the right to
receive primarily 40% shall belong to B primarily.

In the event that the right of preference is not
restricted, in case of capital increase principles on
use the right of preference are regulated by board
of directors with a resolution and in this resolution
a minimum period of 15 (hfteen) days is granted
for the shareholders to exercise their rights. This
resolution must be registered and published in the
Turkish Trade Registry Gazette and also posted on
the company's website.

In order to be able to use the right of preference,
the company’s capital does not need to be subject
to any system, and the right of preference can be
used in the basic capital, the registered capital or the
conditional capital system.

If the right of preference is a right attached to the
share and when the share is transferred, the right of
preference is transferred to the new shareholder.
However, it is also possible to transfer the right of
preference separately from the share.




II. RUCHAN HAKKI NASIL KISITLANIR?

TTK'nin 461/2 maddesi uyarinca, ruchan hakki
kisitlama kararinin genel kurul tarafindan hakl
sebeplerin  varligi halinde, hi¢ kimsenin hakli
gortlmeyecek sekilde vararlandirilmayacagr veya
kayba ugratiimayacadi sekilde ve en az sermayenin
%60 1IN olumlu oyuyla alinmasi gerekmektedir.
Ayrica, richan hakkinin kisitlanacagi genel kurul
toplantisinda genelkurulunyine ayninisapla sermaye
artinmina iliskin karar almasi gerekmektedir.

Bu iki kararin ayni toplantida alinmasi sart olunmakla
birlikte bu ikikarar birbirinden bagimsizdir, boylelikle
bukararlarin hukuka uygunlugu olasibiruyusmazlikta
mahkeme tarafindan ayri ayri dederlendirilecektir.

Richan hakkinin  kisitlanmasi karar, gindeme
baghlik ilkesi nedeniyle yonetim kurulu tarafindan
gindeme  eklenecedinden  yonetim  kurulu
tarafindan genel kurul toplantisi oncesi richan
hakkinin kisitlanmasinin gerekgelerini; yeni paylarin
primli ve primsiz ¢ikarilmasinin sebeplerini; primin
nasil hesaplandigini iceren bir rapor ile agiklamasi
zorunludur. Bu raporun da tescil ve ilan edilmesi
gerekmektedir.

Richan hakkinin  esas sozlesme ile kisitlanip
kisitlanamayacadi ise tartismali olmakla birlikte
madde gerekgesinde richan  hakkinin  esas
sozlesme ile kisitlanamayacadi duzenlenmistirs Bu
nedenle uygulamada da esas sozlesme ile richan
hakkinin kisitlanmasina iliskin dizenlemelere yer
verilmemektedir.

. HAKLI SEBEPLER NELERDIR?

Yukarida da anildigi  Uzere rlghan hakkinin
kisitlanabilmesi icin  kisitlama  kararinin - hakli
sebeplere  dayandirilmasi  gerekmektedir.  Hakli
sebep  kavrami, maddede  tanimlanmamakla
birlikte halka arz, isletmelerin, isletme kisimlarinin,
istiraklerin devralinmasi ve iscilerin sirkete katilmalari
hakli sebebe 6rnek olarak gosterilmistir.
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Bunlarin disinda doktrinde hakli sebebe drnek olarak
tahvillerin pay senedi ile degistirilmeleri, ortaklik
varantlarinin itfa edilmesi, ortakhidin finansman
ihtivaci ve borclarin sermayeye donustirilmesi
gosterilmektedire

Somut olayda hakli sebebin varligi ise richan
hakkinin kisitlanmasinin - ortaklarin veya G¢lncl
kisilerin 6zel menfaatlerinin dedil, bu kisilerden
bagimsiz  olarak sadece sirketin  menfaatinin
gerektirmesidir” Burada dikkat edilmesi gereken
husus, ortaklar veya azinlik ile ¢odunluk arasindaki
menfaat dengesinin korunmasi olmayip ortakhidin
musterek menfaatinin  korunmasidir.  Ortakligin
musterek menfaati korunmuyorsa righan hakkinin
kisitlanmasina iliskin genel kurul karari hukuka aykiri
olacaktir.

IV. RUCHAN HAKKININ KISITLANMASININ
DURUSTLUK KURALINA UYGUN OLMASI
GEREKMEKTE MIDIR?

Hakli sebebin varligi ve pay sahiplerinin righan
haklarinin kisitlanmasinin gerekli olmasi kisitlamanin
hukuka uygun olarak kabul edilmesi icin yeterli
olmayip kisitlamanin  ayni  zamanda durustlik
kuralina uygun olmasi gerekmektedir.

Duarustlok  kural  iki - farkh  sekilde  karsimiza
cikmaktadir; ortaklar arasinda esitlik ve richan
hakkinin en zarar verilecek sekilde kisitlanmasi.

Ortaklar arasindaki esitlik (doktrinde “Esit Islemn ilkesi”
olarak adlandinlmaktadir) uyarinca, richan hakki
kisitlanirken esit sartlarda bir pay sahibinin diger
pay sahipleri gibi isleme tutulmasi gerekmektedir?
Buradaki esitlikten kasit ayni sartlara sahip ortak
arasindaki esitlik olup farkli sartlara sahip ortaklar
arasinda esit islem olmamasi hukuka aykirilik teskil
etmeyecektir.  Nitekim 461, Maddede righan
hakkinin kisitlanmasiyla hi¢c kimsenin haksiz olarak
yararlandirilamayacagdr veya kayba udratilamayacadi
acik bir sekilde dizenlenmistir.

RUCHAN HAKKI KISITLANABILIR Mi?
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The right of preference is a subjective right arising
from the Code and can only be claimed against
other shareholders. Itis possible to restrict the right
of preference within the terms of the TCC because
of its subjective nature.

. HOW TO RESTRICT THE RIGHT OF
PREFERENCE?

In accordance with Article 461/2 of the TCC, it
is required that the resolution of restricting the
right of preference shall be taken in the presence
of justifiable causes by the general assembly with
positive vote of at least 60% of the capitalina manner
that no one will be benefited or incurred losses. In
addition, at the general assembly meeting where the
right of preference will be restricted, it is required for
the general assembly to take a resolution on capital
increase with the same quorum.

These two resolutions are independent of each
other, although these two resolutions shall be taken
at the same meeting, so that the legality of these
resolutions will be judged separately by the court in
a possible dispute.

The resolution on the restriction of the right of
preference shall be added to the agenda by the
board of directors due to the submission to the
agenda details, so that the reasons for restricting
the right of preference; the reasons for the issue of
premium shares or non-premium shares; how the
premium shares are calculated shall be represented
in a report before the general meeting by the board
of directors. This report also shall be registered and
announced.

Although it is controversial if the right of preference
can be restricted by the articles of association, in the
article’s preamble it is represented that the right of
preference shall not be restricted by the articles of
association . For this reason, there are no requlations
on the restriction of the right of preference under
the articles of association.

IS RIGHT OF PREFERENCE RESTRICTABLE?

. WHAT ARE THE JUSTIFIED REASONS?

As mentioned above, the resolution on restriction
shall be based on justifiable reasons. The notion of
justified reason has been shown as an example of
public offerings, takeovers of businesses, business
units, affiliates, and workers' participation in the
company, as is not defined in the article.

Apart from these, in the doctrine to change the
bonds with the share certificates, to redeem the
partnership warrants, to convert the financial needs
and to turn debts of the partnership into capital are
shown as examples for justified reasons.

The justified reason in a concrete case is not the
interests of the partners or the special interests
of the third persons, but only the interests of the
company, irrespective of these persons . What should
be noted here is that there is no protection of the
balance of interests between the minority and the
majority partners, but the protection of the common
interest of the partnership. If the joint interest of the
partnership is not protected, the resolution of the
general assembly concerning the restriction of the
right of preference shall be against the law.

V. SHALL RESTRICTION OF THE RIGHT
OF PREFERENCE BE IN CONFORM WITH
THE GOODWILL?

The existence of the justified reasons and the
restriction of the shareholders’ rights of preference
being requires are not sufficient for the legitimate
acceptance of the restriction, and the restriction shall
also be in conform with the goodwill at the same time.

The goodwill comes in two different forms; equality
among the partners and right of preference being
restricted in a way that causes minimal harm.

In accordance with equality among the partners
(referred to in the doctrine as the "Principle of
Equal Treatment"), while rights of preference are
restricted, a shareholder must be treated as the
other shareholders on equal terms . Term of equality



Esit islem ilkesine aykiri kabul edilen doktrindeki
orneklerise su sekildedir; richan hakki miktarlarinin
farkli tespit edilmesi, primli ihraglarda art niyetli
bir bigimde hareket edilmesi, bazi pay sahiplerinin
azinhk haklarini kullanmasinin engellenmesi igin
boyle bir kararin alinmasi, azinlk pay sahiplerinin
o6deme quglugu iginde oldugu bir zamanda sermaye
artirim karari verilmesi?

Richan hakkinin en az zarar verecek sekilde
kullanilmasi ise pay sahiplerin richan hakkinin
kisitlanmasindan baska bir care kalmamasi, baska bir
deyisle paydaslarin richan hakkinin kisitlanmasinin
son care (“ultima ratio”) olarak en az zarar verecek
sekilde kullaniimasi gerektigini ifade etmektedir.

Yargitay da vermis oldudgu kararlarda"  sirketin
¢ikarlari veya ihtiyacinin zorunlu kilmamasina karsin
sermaye artirim karari ile bir kisim pay sahiplerinin
richan haklarinin bir kisim pay sahipleri yararina
olacak bicimde dolayli veya dolaysiz kisitlanmasi
halinde esas sermaye artirimi kararlarinin objektif iyi
niyet kurallarina uygun olmadigini vurgulamaktadir.

V. SONUC

Richan hakki pay sahiplerine sermaye artisi halinde
veni cikarllacak paylarin  alinmasinda  mevcut
pay sahipleri pay oranlarina gore oncelik hakki
vermektedir. RUchan hakki sinirsiz bir hak olmayip
TTK madde 461'de duzenlenen sartlar cercevesinde
kisitlanmasi mumkandur.

Richan hakki kisitlanmasina iliskin kararin genel
kurul tarafindan en az sermayenin %60’ inin olumlu
oyuyla ve sermaye artisina iliskin kararin alindigr ayni
genel kurul toplantisinda alinmasi gerekmektedir.

Richan hakki kisitlamasinin hakli sebebe dayanmasi
gerekmektedir. S6z konusu somut sebep ise
ortakhigin menfaatini koruyorsa ancak hakli sebep
olarak kabul edilebilecektir. Richan hakkinin
kisitlanmasiyla Gelinet kisiler veya pay sahipleri
haksiz olarak menfaat elde etmemeli veya zarara
ugratilmamalidir.
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Hakli sebebin varligi yeterli olmayip righan hakkinin
kisitlanabilmesiicin kisitlama kararinin esit sartlardaki
pay sahiplerinin righan haklarini esit olarak ve pay
sahiplerinin haklarini en az zarar verecek derecede
kisitlamasi gerekmektedir. Aksi takdirde kisitlama
karari hukuka aykir olacaktir.
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means equality between partners under the same
conditions, and unequal treatments among partners
under different conditions will not be contrary to the
law. As a matter of fact, it is clearly provided that no
one will be able to benefit unfairly or suffer any losses
by restricting the right of preference in the article 461.

Examples in the doctrine that are considered to be
contrary to the principle of equal treatment are as
follows; to calculate amounts of right of preference
differently, to act snidely on premium issuances,
to take a resolution in order to prevent the use of
minority rights by some shareholders, to make
a resolution on capital increase when minority
shareholders are in a difficult position to pay.

The use of the right of preference in a way that
damages at least would mean that shareholders
should not use any other means other than the
restriction of the right to use, in other words, the
restriction of the shareholders’ right of preference
shall be used in such a way as to give the least
damage as the "ultima ratio”.

The Court of Cassation emphasizes that resolutions
on capital increase are not in accordance with the
objective rules of goodwill if the resolution on
capital increase restricts the shareholders’ rights of
preference in a way that is for the benefit of certain
shareholders although the resolution does not
mandate the interests or needs of the company.

V. CONCLUSION

In the case of capital increase, the shareholders are
given priority in the acquisition of new shares in
accordance with the ratio of their current shares to
capital. The right of preference is not an unlimited
right and it is possible to restrict it within the
conditions set out in Article 461 of the TCC.

The resolution on restriction of the right of
preference shall be taken by the general assembly
at least with 60% positive vote of the capital and at
the same general meeting in which the resolution
on capital increase is taken.

IS RIGHT OF PREFERENCE RESTRICTABLE?

Restriction of the right of preference is required to be
based onajustified reason. Areasoninaconcrete case
can be accepted as ajustified reason if it maintains the
interest of the partnership. With the restriction of the
right of preference, third parties or shareholders shall
not gain unfair advantage or be harmed.

The existence of a justified reason is not sufficient
to be able to restrict the right of preference. The
resolution on the restriction shall restrict the right
of preference in a way that restrict equally rights of
equal shareholders and minimize the shareholders’
losses arising from the restriction of their rights
of preference. Otherwise, the resolution on the
restriction shall be against the law.
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6769 sayilli Sinai Mulkiyet Kanunu (“Kanun”),
2212.2016 tarihi itibariyla TBMM Genel Kurulunda
kabul edilmis olup, 10.01.2017 tarihinde Resmi
Cazete'de yayimlanarak yurtrlide girmistir.

KAPSAM

Kanun ile; 551 sayili Patent Haklarinin Korunmasi
Hakkinda KHK, 554 sayili Endustriyel Tasarimlarin
Korunmasi Hakkinda KHK, 555 sayili Cografiisaretlerin
Korunmasi Hakkinda KHK ile 556 sayili Markalarin
Korunmasi Hakkinda KHK (bazi maddeleri yururlikte
kalmak kaydiyla) kural olarak yirarlukten kaldirilmis
olup; sinai mulkiyet haklari tek bir cati altinda
birlestirilmistir.  Boylelikle patent ve faydali model
verilme streclerinin basitlestirilmesi ve hizlandirilmasi
icin uygulamada karsilasilan sorunlarin giderilmesi,
hak sahipleri ile firmalar arasinda ciddi hukuki
problemlere sebep olan ve suiistimale acik olan
incelemesiz patent sisteminin kaldirlmasi, verilen
patentlere tescil sonrasi itiraz edilebilmesi, faydali
model basvurularina arastirma raporu dizenlenmesi,
Universitelerdeki mevcut bulus potansiyelinin ortaya
cikarilmasi ve ekonomiye kazandirilmasi amaciyla
Universite mensuplarinin buluslarinin hak sahipliginin
ylUksekogretim  kurumlarina  verilmesi  yoninde
duzenlemelere gidilmistir.

Kanun ile hukom altina alinan dazenlemelerde
getirilen yeniliklerden bazilari su sekildedir:

Yayima itiraz ve karara itiraz ayrimina gidilmistir.
Boylelikle 556  sayili  Kanun Hukmuonde
Kararname'de sadece itiraz bashdi altinda yer
verilen ve farkl duzenlemeler iceren hikimler
arasinda var olan ¢eliski giderilmistir.

Basvuru sahibinin yayima itiraz sahibinden,
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ILE GETIRILEN YENI
DUZENLEMELER

belirli sartlar dahilinde, yayima itiraz konusu
markasini ciddi sekilde kullanmakta olduguna
veya kullanmamaya dair  hakli  sebepleri
olduguna iliskin delil sunmasini isteyebilme
hakki getirilmistir,

Bultende yayimlanmis bir marka basvurusunun
tescil edilmemesi gerektigine iliskin itirazlarla
ilgili sureler kisaltilmis olup, tescil suresinin
hizlandirlmasinin amaglandigi gorulmektedir.
Markanin - htkimsuzlugu  ve iptal  davalari
yaninda kanun ayrica AB tuzidgune paralel
olarak sessiz kalma nedeniyle hak kaybini
dazenlemistir.

Kanun'da markanin sagladigi haklara tecaviize
iliskin cezai hikUmler incelendiginde, adir
yaptirimlar getirilmis olup, bunlara iliskin adli
para cezalarive hapis cezasi dizenlenmistir. 56z
konusu madde ile;

- baskasina ait marka hakkina iktibas veya
iltibas suretiyle tecaviz ederek mal Greten
veya hizmet sunan, satisa arz eden veya satan,
ithal ya daihrag eden, ticari amagla satin alan,
bulunduran, nakleden veya depolayan kisi bir
yildan g yila kadar hapis ve yirmi bin glne
kadar adli para cezasi ile cezalandirilacags;

- markakorumasioldugunu belirtenisareti mal
veya ambalaj Uzerinden yetkisi olmadan kaldiran
kisi, bir yildan ti¢ yila kadar hapis ve bes bin gtine
kadar adli para cezasi ile cezalandirilacag;

- vetkisi olmadigi héalde baskasina ait
marka hakki tizerinde devretmek, lisans veya
rehin vermek suretiyle tasarrufta bulunan kisi
ikiyildan dort yila kadar hapis ve bes bin gline
kadar adli para cezasi ile cezalandirilacags;

- bu maddede ver alan suclarin bir tuzel
kisinin faaliyeti cercevesinde islenmesi halinde
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CHANGES BROUGHT BY

THE NEW INDUSTRIAL
PROPERTY CODE

The Industrial Property Code (the “IP Code”),
numbered 6769, passed by the General Assembly of
GNAT on December 22, 2016 and came into force
upon publication in the Official Gazette on January 1,
2017.

THE SCOPE

The Code has now replaced the respective Decree-
Laws, No. 551 on the Protection of Patent Rights, No.
554 on the Protection of Industrial Designs, No. 555
on the Protection of Geographical Indications and
No. 556 on the Protection of Trademarks (some
provisions will still be implemented), unifying those
industrial property rights into a single code. Thus,
the IP Code introduced changes to the previous
system while it simplified and accelerated the
application filing process for patent and utility model
by minimizing the problems encountered in the
previous system abolished the unexamined patent
system which was open to exploitation and caused
serious legal problems between right holders and
companies, regulated the post-grant opposition
system, brought examination report requirement for
utility model applications, granted the rights of the
inventions of faculty members to their universities
in order to meet the highest potential of inventions.

Below is a summary of the major changes in relation
to trademarks that are introduced by the IP Code:

Grounds for objection have been regulated
under separate provisions as ‘objection to
publication” and “objection to award” Thus
the contradiction in Decree-law No. 556 which
governed only one opposition system for

different grounds has been cleared up.

The opponent, if the conditions are met, will
be able to demand evidence from the owner
of objected application to show genuine use
of the trademark or reasonably justify the
non-use.

The period of opposition to the registration of
a trademark that was published in the Official
Bulletin has been shortened, therefore this
regulation shows that it intended to speed up
the registration process.

The IP Code included provisions concerning
trademark invalidation and cancelation actions
as well as the loss of rights due to acquiescence
which is now in line with the terminology of EU
Directive.

Regarding trademark infringements, the IP
Code provisions impose severe sanctions
as well as imprisonment sentences. The
provision includes;

- Personswho produce goods and services
and sell, import, export, buy with commercial
purposes, possess, transport or store those
and with infringement of a trademark by
causing confusion shall be sentenced to
imprisonment for a term of between one
and three years and to a monetary fine up to
20.000 days.

- Persons who remove the notice of
trademark rights properly placed on a product
or on its packaging without authority shall
be sentenced to imprisonment for a term
of between one and three years and to a
monetary fine up to 5.000 days.

- Persons who transfer or license a
trademark or deposit it as security without




ayrica bunlara 6zgu guvenlik tedbirlerine
hikmolunacads;

- bu maddede vyer alan suclardan dolayi
cezaya  hukmedebilmek igcin  markanin
Turkiye'de tescilli olmasi sarti aranacads;

- bumaddedeyeralansuglarinsorusturulmasi
ve kovusturulmasi sikdyete badli oldugu;

- baskasinin  hak sahibi oldugu marka
taklit edilerek Gretilmis mali, satisa arz eden
veya satan kisinin bu mali nereden temin
ettigini bildirmesi ve bu suretle Uretenlerin
ortaya cikarilmasini ve Uretilmis mallara el
konulmasini sadlamasi halinde hakkinda cezaya
hukmolunmayacadi dizenlenmistir.

GECIS HUKUMLERI

Kanun'un kural olarak 10.01.2017 tarihinde yurirluge
girmistir. Ancak bir takim gegis ve yururluk hikamleri
duzenlenmistir. Buna gore:

Kanun'un vyayimi tarihinden oénce Enstitd'ye
yapilmis olan ulusal ve uluslararasi marka ve tasarim
basvurular ile cografi isaret basvurular, basvuru
tarihinde yurlrlikte olan mevzuat hikimlerine
gore sonuclandirilir. Ancak bu Kanun'un yayimi
tarihinden 6nce Enstiti'ye vyaplmis  olup;
yayimlanmamis codrafi isaret basvurular, itiraz
siresi  bakimindan mdilga 555 sayill Kanun
Hikmiinde Kararname hukimleri sakli kalmak
sartiyla bultende yayimlanacadi dizenlenmistir.
Kanunun yayimi tarihinden 6nce yapilmis ulusal
patent basvurulari ve faydali model basvurular,
basvuru tarihinde yururlikte olan mevzuat
hikumlerine gore sonuglandirilir,

Onceki mevzuat hikimlerine gore verilmis
patent ve faydali modeller i¢in bu Kanun'un
itirazlarla ilgili 99'uncu, hukumsizltk ile ilgili
138. ve 144. maddeleri ile Kamu kurum ve
kuruluslarinda calisanlara buluslariicin 6denecek
bedeli dizenleyen 113/5 ve bulustan elde edilen
gelirin Yuksekogretim Kurumu ve bulusu yapan
arasindaki paylasimi duzenleyen 121/8 fikrasi
hukumlerinin uygulanmayacadi dizenlenmistir.
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Kanun'da 6ngorulen yonetmelikler yurarlige
girinceye kadar mevcut yonetmeliklerin
bu Kanun'a aykiri olmayan hukamlerinin
uygulanmasina devam edilir.

Yenileme talepleri bakimindan, milga 554 ve
556 sayili Kanun Hikminde Kararnamelerin

ilgili hikidmleri 10.01.2018%e kadar
uygulanmaya devam edecektir.
Bu Kanun'un;

- iptal hallerini dizenleyen 26. maddesi
yayimi tarihinden itibaren yedi yil sonra (yani
10.01.2024 tarihinde) ve

- 23/2ve 69/4 fikrasinda duzenlenen yenileme
taleplerinin yapilmasi gereken sireye iliskin
hukumleriile 46. maddesinde dizenlenen amblem
kullanim zorunluluguna iliskin hukamleri bir yil
sonra (10.01.2018 tarihinde) yirirlidge girecektir.

Kanun'da yapilan dizenlemelerle, Ceza Hukuku
anlaminda sadece marka tescil sahibine hem hukuk
hem ceza davasi agma hakki verilmekte olup, tasarim,
patent, faydali model hak sahiplerine isbu Kanun
hiuktmlerinde de sadece hukuk davasi acma hakki
verilmistir. Boylelikle, uzun zamandir Kanun Hikmuinde
Kararnamelerile sug ve cezanin mimkin olamayacagd
tartismalarina Sinai Malkiyet Kanunu ile son nokta
konulmus olmustur.

SINAI MULKIYET KANUNU ILE GETIRILEN YENI DUZENLEMELER
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authority shall be sentenced to imprisonment
for aterm of between two and four years and
to a monetary fine up to 5.000 days.

- Those corporate bodies who have
committed any of the offenses specified in
Article 30 shall be sentenced with special
provisions that enforce criminal responsibilities
of corporate bodies.

- Article30 will only apply if the trademark is
registered in Turkey.

- Infringements can only be investigated
and prosecuted under Article 30 after a
complaint is filed against.

- Personswho sell or offer to sell counterfeit
goods, shall not be sentenced to any penalty,
provided that they inform the authorities of
where they obtained the goods, therefore,
enable the authorities to detect the producer
and confiscate the goods.

PROVISIONS FOR TRANSITION PERIOD

The IP Code has entered into force as of 10.01.2017.
However, a number of transitional provisions have
been stipulated under the Code.

Provisions of Decree-Laws will be implemented
for national and international trademark and
design applications and geographical indication
applications filed before the enforcement date
ofthe IP Code. However, geographical indication
applications which have not been published on
the Official Bulletin, however, were filed before
the date of the publication date of the Code, will
be published according to the provisions of the
Decree-Law No. 555, and the opposition period
regulated under the Decree-Law will apply.
National patent applications and utility model
applications filed before the publication date
of the Code shall be concluded in accordance
with the provisions of the legislation in force on
the application date. Article 4 of the Decree-
Law 551 that requlates Production of Drugs and
the Protection of Drug Products will continue
to be applied.

The provisions of the existing regulations that
are not contrary to the IP Code will continue to
be applied until the regulations provided in the
IP Code come into force.

The IP Code provides the right to file both civil and
criminal cases, only to the owners of registered
trademarks, while the design, patent, and utility
model right holders are entitled to file only civil
law case. Thus, the discussions and controversy on
crimes stipulated under Decree Laws have come to
an end with the IP Code.

CHANGES BROUGHT BY THE NEW INDUSTRIAL PROPERTY CODE



EFRA AYDIN CAN

2810.2016 tarih ve 29871 sayili Resmi Gazete ile
6750 sayili Ticari islemlerde Tasinir Rehni Kanunu
(“Tasinir Rehni Kanunu”) yayinlanmis olup 01.01.2017
tarihi itibariyla yururlige girmistir. Tasinir Rehni
Kanunu’nun yurGrlige girmesiyle  birlikte 1971
yilindan beri yururltkte olan ve uygulamada buyuk
dnem tasiyan 1447 sayili Ticari Isletme Rehni Kanunu
(“TIRK”) yurarlikten kalkmistir.

Tasinir  Rehni Kanunu’nun  gerekgesinde de
belirtildigi Gzere, Tasinir Rehni Kanunu ile; “Gunimuz
ekonomi dunyasi agisindan oldukca 6nemli olan
kicuk ve orta buyuklukteki isletmelerin (“KOBI”)
finansmana erisiminin  kolaylastiriimasi, rekabet
guclerininarttirilmasi ve  dolayisiyla  Glkemiz
ekonomisinin dengeli ve istikrarli buyumesine katki
saglanmas’” amaclanmistir. Ote yandan, teslimsiz
tasinir rehin hakkinin gtvence olarak kullaniminin
yayainlastirilmas;,  bu  rehne  konu tasinirlarin
kapsaminin genisletiimesi, tasinir rehninde aleniyetin
saglanmasi, rehnin paraya cevriimesinde alternatif
yollar sunulmasi suretiyle o6zellikle sermayesinin
adirhikl kismi tasinir varliklardan olusan KOBI'lerin
finansal acidan desteklenmesi hedeflenmistir. Ote
yandan, Tasinir Rehni Kanunu’nun yirarlGge girmesi
ile paralel olarak so6z konusu kanunun pratikte
uygulanmasina yol gosterecek olan rehinli tasinir
sicili, rehin hakkinin ve temerrit sonrasi haklarin
kullanilmasi ve tasinir varliklarin - deder tespiti
yonundeki ikincil mevzuatlar da yurtrlige girmistir.

Ticari islemler icin Tasinir Rehin Sicil Sistemi
(“TARES”)

TIRK'e gore, rehin sozlesmesinin ticari isletmenin
kayith  bulundugu sicil gevresindeki bir noter
tarafindan tanzim edilmesini takiben 10 gun
icerisinde rehin hakkinin rehin alacaklisinin yazili

eaydincan@egemenoglu.com
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TICARI ISLEMLERDE
TASINIR REHNI KANUNU
NELER GETIRDI?

talebi Uzerine ticari isletmenin kayith bulundugu
Ticaret veya Esnaf Sanatkarlar Siciline tescil edilmesi
gerekmekteydi. Pratikte, noter nezdinde tanzim
edilen ticari isletme rehni sozlesmesi s6z konusu
ticari isletmenin kayitl bulundugu ticaret siciline
tescil edilmekteydi. Tasinir Rehni Kanunu ile Rehinli
Tasinir Sicili kurulacagr hokum  altina alinmistir.
Tasinir Rehni Kanunu’'nun vyayinlanmasi ile Rehinli
Tasinir Sicili'nin ticaret sicilleri nezdinde kurulacadi
ihtimali gindeme gelmisti. Ancak Gumrik ve Ticaret
Bakanligi'ndan vyapilan acgiklama ile Gumrik ve
Ticaret Bakanlhidi ile Turkiye Noterler Birligi arasinda
rehinli tasinir sicilinin kurulmasi ve sicil hizmetlerinin
gerceklestiriimesine iliskin  protokol imzalandidi
bilgisi verilmistir. Akabinde, 01.01.2017 tarihi itibariyla
Turkiye Noterler Birligi tarafindan olusturulan Tasinir
Rehin Sicil Sistemi devreye girmis oldugundan ticari
islemlerde tasinir rehniartik TARES sistemi Gzerinden
gerceklestirilecektir.

TARES uygulamasi ile tasinir rehin sozlesmesi,
tasinir rehni kaldirma, rehin hakki devri, bosalan
dereceye gecme islemi, tasinir varhidin  devri
ve sozlesme dedisikligi islemleri online olarak
gerceklestiriimektedir. Akabinde en yakin notere
gidilerek tescil islemleri yerine getirilmektedir. Bu tir
islemlerin yani sira, TARES uygulamasi ile rehin sicili
sorgulamasi da yapilmaktadir.

TASINIR REHIN SOZLESMESI'NIN
KURULMASI

Tasinir Rehni Kanunu ile rehin veren ile rehin
alan arasinda akdedilecek olan tasinir  rehin
sozlesmesinin TIRK'te oldugu gibi yalnizca “noter
tarafindan tanzim edilebilme” kurali bertaraf
edilmis olup tasinir rehin sézlesmesi, artik elektronik
ortamda va da vyazili olarak dizenlenebilecektir.
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WHAT ARE THE EFFECTS OF LAW
ON PLEDGE ON MOVABLE ASSETS IN
COMMERCIAL TRANSACTIONS?

The Law No. 6750 on Pledge on Movable Assets
in Commercial Transactions (“Law”), published in
the Official Gazette dated October 28, 2016 and
numbered 29871, entered into force on January Tst,
2017. With the enactment of the Law, the law no.1447
on Commercial Enterpise Pledge (“CEP Law”),
which has been in force since 1971 and is of great
importance in practice, is repealed.

As stated in the preamble of the Law, it is aimed to
facilitate the access to financing sources for small
and medium sized enterprises (“SMEs”) which are
very important in terms of today’s economy, to
improve their competitiveness and thus contribute
to the balanced and stable growth of our county’s
economy. On the other hand, it has been aimed to
financial support SMEs which their capital include
mainly movable assets, to facilitate and increase the
use of pledges on movable assets as collateral, to
expand the scope of movables that are subject to the
pledge, to provide publicity, and to ease the access to
financial sources by offering alternative foreclosure
means. Ontheotherhand, the secondary legislations
in parallel with the Law entered into force which are
Requlation on Establishment of Movable Pledges in
Commercial Transactions and Exercising the Rights
in the event of Default, the Regulation on Appraisal
of Movable Assets in Commercial Transactions and
the Regulation on Movable Pledges Registry.

Movable Pledge Registry System for Commercial
Transactions (“TARES”)

According to CEP Law, the pledge agreements
had to be registered in the Register of Tradesmen
or Craftsmen located at the same district where
the commercial enterprise is registered by the
written request from loss payee within 10 days after

the pledge agreement was issued by the notary.
In practice, the commercial enterprise pledge
agreement issued by the notary was registered
in the trade register in which the commercial
enterprise is registered. With the publication of
the New Law, it became clear that the Pledged
Movable Registry would be established before trade
registers. However, the Ministry of Customs and
Trade announced that a protocol has been signed
between Ministry of Customs and Commerce
and the Notaries Union of Turkey regarding the
establishment of the pledged movable registry and
providing services. Then, Movable Pledge Registry
System (“TARES”) was established by Notaries
Union of Turkey as of January 1, 2017. As of the
establishment of TARES, all of Pledge on Movable
Assets in commercial transaction will be carried out
through the “TARES” system.

TARES is carried out online transactions which
are established the movable pledge agreement,
removal of movable pledge, transfer of right of
pledge, pledge’s transfer of higher degree position,
transfer of movable asset and pledge agreement
changes transactions. Then, the registration process
is carried out by going to the nearest notary. In
addition to these types of transactions, there is also
a questioning of the pledge with “TARES” system.

ESTABLISHMENT OF A MOVABLE PLEDGE
AGREEMENT

According to CEP Law, the movable pledge
agreement can only be issued by the notary. But the
New Law eliminates this rule and the movable pledge
agreement can be issued between the pledgee and
the pledger via electronically or in writing. This




S6z konusu duzenleme yine TARES uygulamasi
Uzerinden gerceklestirilecektir Rehin sozlesmesinde
yer alacak zorunlu unsurlar ise ikincil mevzuat
cercevesinde rehin alacaklisi ve rehin veren bazinda
duzenlenmistir. Bu kapsamda rehin alacaklisi ve rehin
verenin genel bilgilerinin yani sira, rehnin dayandigi
sozlesme konusu, glvence altina alinan alacagin
miktari, rehin tutarinin para cinsi, rehne konu varlik
ile buvarhdin ayirt edici ozellikleri, rehin kurulusunda
belirlenen rehin sistemi ile sabit derece sisteminin
kabul edilmis olmasi halinde derecenin itibari degeri
ve rehin alacaklisinin derece ve sirasi, dederleme
yapilmis ise tasinir varligin tespit edilen dederi, varsa
temerrUt durumunda mulkiyeti devralma hakkinin
kullanilacadi kaydi ve rehin hakkinin sicile tescilinden
dodan masraflarinin hangi tarafa ait oldugu vyer
almasi gereken zorunlu unsurlardir.

TASINIR REHNI SOZLESMESI'NIN
TARAFLARI

Tasinir  Rehni Kanunu'nun getirdidi en  onemli
yeniliklerden biri de teslimsiz tasinir rehniimkanindan
faydalanabilecek taraflarda genisletiimeye gidilmis
olmasidir. TIRK'e gore, ticari isletme rehin sozlesmesi,
tuzel kisiligi haiz ve sermaye sirketi olarak kurulmus
kredi muesseseleri kredili satis yapan gergek ve
tuzel kisiligi haiz muesseseler ve kooperatifler ile
ticari isletmenin maliki bulunan gercek ve tlzel
kisiler arasinda yapilmaktaydi. Tasinir Rehni Kanunu,
tasinir rehni sozlesmesine taraf olabilecek taraflari
bu anlamda genisletmis, finansmana erisimin
kolaylastirilmasini amaclamistir. Bu cercevede tasinir
rehnisozlesmesi (i) Rehin Alan sifatiyla kredi kuruluslari
ve rehin veren sifatiyla tacir, esnaf, ¢ifti, Gretici 6rqutd,
serbest meslek erbabi gercek ve tizel kisiler arasinda;
veya (i) rehin alan ve rehin veren sifatiyla tacir ve/veya
esnaflar arasinda kurulabilecektir. Boylelikle, ozellikle
KOBI'lerin finansmana erisimi kolaylasmis ve hareket
kabiliyeti genislemis olacaktir.
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REHIN KONUSU TASINIR VARLIKLAR
Tasinir Rehnine Konu Olabilecek Varliklar

TIRK'e gore ticari isletme rehni, ticaret unvani ve
isletme adi, rehninsicilianinda mevcut ve isletmenin
faaliyetine tahsis edilmis olan makine, arag, alet
ve motorlu nakil araclari, ihtira beratlari, markalar,
modeller, resimler ve lisanslar gibi sinai haklar
Uzerinde kurulabilmekteydi.

Tasinir Rehni Kanunu ile Gzerinde rehin hakki
kurulabilecek tasinir varliklar, TIRK'te sayilan ve
rehne konu olacak unsurlara gore oldukga fazladir.
Bu kapsamda; alacaklar, cok yillik Grin veren adaclar,
fikri ve sinai mulkiyete konu haklar, hammadde,
hayvan, her turli kazang ve iratlar, baska bir sicile
kaydi 6ngorulmeyen ve idari izin belgesi niteliginde
olmayan her turld lisans ve ruhsatlar, kira gelirleri,
kiracilik hakki, makine ve techizat, arag, ekipman,
alet, is makinalari, elektronik haberlesme cihazlari
dahil her turlt elektronik cihaz gibi menkul isletme
tesisatl, sarf malzemesi, stoklar, tarimsal Grun, ticaret
unvani ve/veya isletme adi, ticari isletme veya esnaf
isletmesi, ticari plaka ve ticari hat, ticari proje, vagon
ve burada sayilanlardan Gginct kisiler zilyetligindeki
tasinir varlik, hak ve payli mulkiyet haklari Gzerinde
Tasinir Rehni Kanunu geredi tasinir rehni islemi
gerceklestirilebilecektir. Rehin hakki, bu varliklardan
biri Uzerinde kurulabilecedi gibi birden fazlas
Uzerinde de kurulabilir,

Rehin konusu tasinir varliklar TIRK'ten farkli olarak
ticaret Gnvani ve isletme adindan bagimsiz olarak
rehne konu edilebilir. Diger bir deyisle, ticari isletme
rehni gibi kalli bir rehnin vani sira, tasinir mallar
Uzerinde teslimsiz tasinir rehni kurulmasi imkani
saglanmistir.

TICARI ISLEMLERDE TASINIR REHNI KANUNU NELER GETIRDI?
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regulation will be carried out again through “TARES”
system. The compulsory elements to be included in
the pledge agreement are arranged on the basis of
the pledger and the pledgee within the framework
of the secondary legislation.

In this context, in addition to general information
about the pledgee and the pledgee, the subject
of the underlying agreement; the amount of the
pledged amount, currency of the pledged amount,
the pledged asset and distinguishing features of
the relevant asset; determined pledge system and,
if the fixed-rate system has been accepted, the
nominal value of the movable asset and the rank and
degree of the pledgee, the value of the movable,
the clause on exercising the transfer of ownership
rights in the event of default if available; and the
statement regarding who will bear the costs of the
pledge registration before the Pledged Movable
Assets Registry are essential elements for pledge
agreement.

PARTIES OF MOVABLE PLEDGE
AGREEMENT

The major renovation of the New Law is the expansion
of the parties that can benefit from movable pledge
without delivery. According to CEP Law, a commercial
enterprise pledge agreement had been executed
between real persons and legal entities engaged in
the sale of credit institutions and cooperatives and
commercial enterprises. Parties of the movable pledge
agreement have been expanded by the New Law.
In this context, The Law enables a movable pledge
agreement to be issued between (i) as pledgee credit
institutions and traders, craftsmen, farmers, producer
organizations and self-employed individuals and legal
entities as pledger, as well as between (ii) as a pledgee
or pledger merchants and/or craftsmen. Thus, SME’s
access to financing will be easier.

SCOPE OF THE PLEDGE ON MOVABLE
ASSETS

Assets Shall Be Subject to Movable Pledge

According to CEP Law, the commercial enterprise
could be established on commercial title and/or
trade name, machinery, vehicles, tools and motor
transportation vehicles which are present at the time
of registration of the pledge and which are allocated
to the activity of the operation of the enterprise and
industrial property rights such as patent, trademarks,
models, pictures and licenses etc.

Movable assets that can be pledged by the New
Law are considerably higher than those listed in
CEP Law. Within this scope, receivables, fruitful
trees, intellectual and industrial property rights,
raw materials, animals, any income and revenues,
any license and permits whose registration is not
required, rental incomes, tenancy rights, machine
and fixings, vehicles, equipment, tools, construction
equipment, movable equipment of the enterprise
such as all kinds of electronic devices including
electronic communication devices, consumable
materials, stocks, agricultural products, trade names
and/or business names, commercial enterprise or
artisan operation, commercial plate and commercial
lines, commercial projects, carriages, and movable
assets, rights and shared property rights listed
above which are in possession of third parties can be
pledged. Parties may establish a pledge on all of this
assets or only one of them.

Movable assets which are subject to pledge may be
subject to pledge independently of commercial title
and trade name, unlike CEP Law. In other words, in
addition to a total pledge as a commercial enterprise
pledge, it is possible to establish a movable pledge
on movable commodities without their delivery.

If a pledge is established on the whole of a
commercial enterprise and an artisan operation, any
asset allocated to the operation of the enterprise at

WHAT ARE THE EFFECTS OF LAW ON PLEDGE ON MOVABLE ASSETS IN COMMERCIAL TRANSACTIONS?



Ticari isletme ve esnaf isletmesinin tamami Uzerinde
rehin kurulmasi halinde, rehnin kurulusu aninda
isletmenin faaliyetine tahsis edilmis olan her turlt
varlik rehnedilmis sayilir. Bu varliklarin rehni diger
kanunlarca bir sicile tescilini gerektiriyorsa bu
rehin ilgili sicillere bildirilir. Bu varliklar Gzerinde
diger kanunlar uyarinca 6nceden bir rehin hakki
tesis edilmis olmasi halinde Tasinir Rehni Kanunu
cercevesinde tesis edilerek bildirilen rehin sonraki
sirada vyer alir. Ticari isletme ve esnaf isletmesi
rehinleri ticaret veya esnaf siciline bildirilir.

Rehin  hakki, bu wvarliklardan biri  Uzerinde
kurulabilecedi gibi  birden fazlasi UGzerinde de
kurulabilir. Ote yandan, Ggincl kisiler de Tasinir
Rehni Kanunu kapsaminda bor¢lu lehine kendi
tasinir varligi Uzerinde teslimsiz tasinir rehni de
kurabilme imkanina sahiptir. Tasinir varlik Gzerindeki
rehin hakki, o varligin buttnleyici parcasini da kapsar.

Tasinir varlidin mevcut veya sonradan ilave edilen
eklentisinin rehnin kapsamina dahiledilip edilmemesi
ise sozlesme taraflarinin iradesine  birakilmistir.
Ayrica Kanun, isletmelerin mevcut ve mustakbel
tasinir varliklar Gzerinde rehin hakki kurulmasina
imkan saglanmanin yani sira bu varliklarin getirileri
Gzerinde de rehin hakki tesisine imkan tanimistir.

Tasinir Rehnine Konu Olamayacak Unsurlar

Sermaye piyasasl araglari ile tlrev araclara
iliskin finansal sozlesmeleri konu edinen rehin
sozlesmelerine ve mevduat rehinlerine  Tasinir
Rehni Kanunu uygulanmayacaktir. Ayrica, tapu
kutugune de herhangi bir nedenle tescil edilen
tasinirlar yine Tasinir Rehni Kanunu kapsaminda
dederlendirilmeyecektir. Ek olarak, Turk Medeni
Kanunu’na gore kurulmus tasinir rehni, Karayollari
Trafik Kanunu’na gére kurulmus arac rehni, Tark Sivil
Havacilik Kanunu’na gore kurulan hava araci ipotedi,
TUrk Ticaret Kanunu’na gore kurulan gemi ipotedi
ve Maden Kanunu'na gore kurulan maden haklari
ve cevher rehni Tasinir Rehni Kanunu kapsaminda
tasinir rehnine konu olamayacaktir.

R
Onaya Tabi Lisans ve Ruhsatlar

Kendi mevzuati geredince bir onaya tabi olan lisans
ve ruhsatlarin rehni ise bu onayin alinmasi halinde
mumkindur.

REHIN HAKKI VE REHIN HAKKININ
UCUNCU KISILERE KARSI HUKUM
IFADE ETMES]

Rehin hakki, rehin sozlesmesinin  sicile  tescil
edilmesiyle kurulmakta olup bu hak tescil ile
birlikte Gctncu kisilere karsi hikum ifade edecektir.
Rehin hakki, tasinir rehnine konu varliklardan biri
Uzerinde kurulabilecedi gibi birden fazlasi Gzerinde
de kurulabilir. Bor¢ miktarinin belirli olmasi halinde
bu varliklardan ancak bor¢c miktarinin tamamina
ek olarak azami beste bir oranina yetecek kadari
Uzerinde rehin kurulabilir.

Tasinir Rehni Sicili ile getirilen bir diger yenilik
ise tasinir rehni sicili kapsaminda aleniyetin
genislemesidir.  Rehin alacaklisi, sicil Gzerinden
yapabilecedi sorgulama ile rehin verenin tim tasinir
varligi Gzerindeki rehin durumu 6grenebilecektir. Ek
olarak, bu husus, rehinli alacaklilar arasinda oncelik
hakkinin  belirlenmesi  kapsaminda da kolaylik
saglamistir.

TARAFLARIN HAK VE YUKUMLULUKLERI

Tasinir  rehni  sozlesmesinin taraflarin - hak  ve
yukumltltkleri Tasinir Rehni Kanunu’na aykir olmamak
kaydiyla rehinsozlesmesinde belirlenecektir. Ayrica Tasinir
RehniKanunu'na gore, tasinir malin zilyedi, rehinli tasinirin
degerini koruyacak gereklitedbirleri almakla yukimlidur.
Tasinir malin zilyedi, rehinli tasininin degerini dustren
davranislarda bulunurise rehin alacaklisi hakimden bu gibi
davranislariyasaklamasiniisteyebilir. Rehin alacaklising,
gereklionlemleri alabilmek icin hakim tarafindan yetki
verilebilecedi gibi gecikmesinde tehlike bulunan hallerde
rehin alacaklisi, boyle bir yetki verilmeden de gerekli
onlemleri kendiliginden alabilecektir.

TICARI ISLEMLERDE TASINIR REHNI KANUNU NELER GETIRDI?
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the time of the establishment of the pledge shall be
deemedto be pledged. If the pledge on these assets
requires registration of a register under other laws,
the pledge shall be notified to the relevant register.
In the event that a right of pledge has already been
established on these assets in accordance with other
laws, the pledge shall be placed in the next row within
the framework of the Law. Commercial enterprises
and craft enterprise's pledges are reported to the
trade and craft registry.

The pledge right may be established on one of these
assets or on more than one. On the other hand, third
parties also have the possibility to establishment of
pledge on their own movable assets in favor of the
debtor under the New Law. The right of pledge on
movable property includes the integral part of that
assets.

Itis left to the contracting parties to decide whether
the existing or later addition of the movables is
included in the scope of the pledge. In addition,
the Law allows the establishment of a pledge right
on existing and prospective movable assets of the
enterprises, as well as the right of pledge on the
return of these assets.

Assets Shall Not be Subject to Movable Pledge

The Law does not apply to deposit pledges
and pledge agreements in relation to financial
agreements regarding capital market instruments
and derivatives. In addition, the movable assets
registered in the land register for any reason will not
be considered under the Law. In addition, the Law
will not be applied to pledge agreements related
to pledges of movable assets established under the
Turkish Civil Code, pledges of vehicles established
under the Highway Traffic Law, pledges on aircrafts
established under the Turkish Civil Aviation Law,
ship mortgages established under the Turkish
Commercial Code, and pledges over mining rights
established under the Mining Law.

License and Permits Which are Subject to Approval

The establishment of pledge on a license and
permits are subject to an authorization under its
own legislation.

RIGHT OF PLEDGE AND RIGHT OF PLEDGE'S
EFFECTS AGAINST THIRD PARTIES

The right of pledge is established by registration of
the pledge agreement and this right shall be effective
against third parties upon the registration. The pledge
right can be established on one of the movable property
assets as well as on more than one. If the amount of
the debt is fixed, these assets con only be pledges in
addition to a maximum of 20% of the total debt amount.

Another renovation brought by the Movable Pledge
Registry is the expansion of publicity. The pledgee
will be able to find out status of the pledge on all
movable assets by questioning through the TARES.
In addition, this has also facilitated the determination
of the right of priority among pledgees.

RIGHTS AND OBLIGATIONS OF THE PARTIES

The pledge agreement sets out the rights and obligations
of the parties in accordance with the Law. In addition,
the possessor of the asset is obliged to take necessary
precautions to protect the value of the movable property,
otherwise pledgee may request to the court to forbidden
such behaviors. The pledgee may be authorized by
the court to take necessary measures against the
possessor and also in emergency the pledgee may
take necessary measures without any authorization.

The pledgee has the right to inspect the pledged
under the pledger’s or third party’s possession.

PLEDGE SYSTEMS

The pledge right to be established under the Law can
be established as a "progress system” or "fixed degree
system” within the scope of the parties’ will.

WHAT ARE THE EFFECTS OF LAW ON PLEDGE ON MOVABLE ASSETS IN COMMERCIAL TRANSACTIONS?



Rehin alacaklisi, rehin veren ya da Gcuncl bir kisinin
zilyetliginde bulunan rehne konu tasinir varlidi
denetleme hakkina sahiptir.

REHIN SISTEMLERI

Tasinir Rehni Kanunu kapsaminda kurulacak olan rehin
hakki, taraflariniradeleri kapsaminda “ilerleme sistemi”
veya “sabit derece sistemi” seklinde kurulabilecektir.

ilerleme Sistemi

flerleme sisteminde, tasinir rehni siciline tescil ani
dikkate alinacaktir. Oncelik sirasi; tescil anina gére
belirlenecek olup ilk tescil anina gore alacaklilar
birinci siradan baslamak Gzere siralanacaktir. ilerleme
sisteminde, dnceki sirada yer alan rehin alacaklisinin
rehin hakkinin sona ererek sicilden terkin edilmesi
Uzerine sonraki sirada vyer alan rehin alacaklilari
sirayla bosalan dereceve ilerlerler. Bosalan dereceye
ilerleme hakki veren sozlesmelerin gegerliligi ise
dnceki sirada bulunan rehin alacaklilarin muvafakati,
mevzuatta ongordlen rehin sézlesmesinin sekil
sartina itibar edilmesi ve bu sozlesmenin sicile
tesciline baghdir.

Sabit Derece Sistemi

Sabit derece sisteminde kurulan tasinir rehinlerinde
farkll siralarda kurulmus olan rehin haklarindan
birinin terkin edilmis olmasi, sonraki sirada yer
alan rehin alacaklisina dogrudan bosalan dereceye
ilerleme hakki tanimaz. Bir baska deyisle, terkin
edilen rehin hakki yerine bir baska rehin hakki tesis
edilebilir.

Oncelik Hakki

Ayni tasinir varlik  Uzerinde  derece  sirasi
belirtilmeksizin birden fazla rehin hakki tesis edilmesi
halinde alacaklilarin oncelik hakki, rehnin kurulma
anina gore belirlenecektir. Derece belirtiimesi
halinde ise derece sirasi esas alinacaktir. Sonraki
sirada vyer alan rehinli alacaklilara bosalan dereceye
gecme hakki verilmesi halinde ilk sirada yer alan
rehin alacaklisi alacagini tamamen almadan bir
sonraki rehin alacaklisina 6deme yapilmasi mimkun
olmayacaktir.

TR
DEGER TESPITI

Tasinir Rehni Kanunu, taraflara, rehin hakkinin
kurulmasindan once rehne konu tasinirin degerinin
tespitiamaciyla deder tespitiyaptirilabilecedibelirtilmistir.
Bu duzenleme ile paralel olarak yurtrlige giren Ticari
Islemlerde Tasinir Varliklarin Deder Tespiti Hakkinda
Yonetmelik deder tespitinin ne sekilde yapilacagini
duzenlemektedir.Bu kapsamda, rehin hakkinin kurulmasi
oncesinde (i) rehin veren, (i) lehine rehin verilen
veya (iii) rehin alacaklisi rehne konu tasinirin degerini
tespit ettirmek Uzere rehin verenin yerlesim yeri sulh
hukuk mahkemesinden talepte bulunacaktir. Borglunun
temerrtdd halinde ise yalnizca, rehin alacaklisi deder
tespit talebinde bulunabilecektir. Yetkili mahkeme
Uc gun iginde degerleme hizmeti verecek eksperi
gorevlendirecektir Rehin sozlesmesinin taraflari, rehin
hakkinin kurulmasi ncesinde rehne konu tasinirvarligin
degerini herhangi bir degerleme hizmeti almaksizin
serbestce de kararlastirabilecektir.

TEMERRUT SONRASI HAKLAR

Tasinir Rehni Kanunu kapsaminda rehne konu borcun
suresinde ifa edilmemesi halinde rehin alacaklisinin
basvurabilecediyollar su sekildedir:

Rehin alacaklisi, rehinli tasinirin mulkiyetinin devrini
ilamliicra takibi ile talep edebilecektir.

Rehin alacaklisinin bir diger temerrit sonrasi hakki
ise, alacadini 5411 sayili Bankacilik Kanunu uyarinca
faaliyet gosteren varlik yonetim  sirketlerine
devretme hakkidir. Bu halde varlik yonetim sirketleri,
alacaklinin rehin sirasina sahip olur. Diger bir secenek
ise zilyetligin devrine konu olmayan varliklarda
kiralama ve lisans hakkinin kullaniimasidir.

Alacadin bu Ug yolla da tahsil edilemedigi durumda,
takip genel hitlkiimler gergevesinde yapilir.

TICARI ISLEMLERDE TASINIR REHNI KANUNU NELER GETIRDI?
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Progress System

In progress system, the moment of registration
shall be taken to consideration. Priority order shall
be determined at the time of registration, and at
the time of initial registration, the creditors shall
be lined up from the first row. In the system of
advancement, when the pledge of the pledgee in
the previous row is abandoned due to the end of the
pledge, the pledge takers in the next row advance
to the vacated position. The validity of contracts
granting the right to advance to a vacant position
depends on the approval of the previous creditors
of the pledge, compliance with the formality of the
pledge contract envisaged in the legislation, and the
registration of the contract.

Fixed Degree System

The abandonment of one of the pledge rights
established in a different order in the movable
pledges established in the fixed-grade system does
not grant the right to progress to the next vacated
pledgee’s creditor. In other words, another right of
pledge may be established instead of abandoned
pledge.

Right of Priority

If multiple pledges are established on the same
movable asset without indicating their degrees,
then priority is determined in accordance with their
registration moments. The degree order will be
basis if degree is determined. In the event that the
right to pass the next degree of the pledged aliens is
given, it will not be possible to pay the next pledgee
without taking the first one.

VALUATION

Parties may have the pledged asset valued either prior
to the establishment of the pledge. The Regulation
on the Valuation of Portable Assets in Commercial
Transactions regulates how the value determination
should be made. In this context, i) pledger and

ii) pledgee will request the determination of the value of
the pledged movable assets from the court of the place
of residence of the pledger prior to the establishment
of a pledge. If the debtor defaults, only the pledgee
will further request the determination of the value.
The competent court will appoint an expert who will
provide valuation services within three days. Parties to
the pledge agreement will be free to decide the value
of the pending asset before the pledge is established
without any valuation services.

RIGHTS AFTER DEFAULT

Within the scope of the Law, the pledgee may apply to
the following ways for its claims if the pledgerisin default:

The pledgee will be able to request the transfer of
the property of movable with the official execution
order.

A pledgee may opt to transfer its rights under
pledges over receivables to asset management
companies operating under the Banking Law No.
5411. In this case, the asset management companies
will have the pledgee’s ranking position. Other
option is that a pledgee may exercise lease rights
or license rights for assets which are not subject to
transfer of possession.

In the event that a pledgee cannot recover its
receivables through three alternatives above, the
execution proceeding shall be done within the
framework of the general provisions.

WHAT ARE THE EFFECTS OF LAW ON PLEDGE ON MOVABLE ASSETS IN COMMERCIAL TRANSACTIONS?



ALACAGIN SON BULMASI

Tasinir Rehni Kanunu'na gore, rehin alacaklisi, alacaginin
son buldudu tarihten itibaren G¢ is gund igerisinde
rehin kaydinin Sicilden terkinii¢in basvuruda bulunur.
Rehin alacaklisi, s6z konusu bu yikumlulugund yerine
getirmez ise glivence altina alinan borg tutarinin onda biri
oranindaidari para cezasi ile karsi karsiya kalabilecektir.
Bu sure zarfinda, rehin alacaklisiyakumlalugund yerine
getirmez ise borcunu 6deyen ve bunu belgeleyen
bor¢lu, rehnin terkinini sicilden isteyebilir.

GECIS HUKUMLERI

Tasinir Rehni Kanunu 01.01.2017 tarihinde yararlige
girerek 1971yilindan beriyrirlikte olan TicariIsletme
RehniKanunu'nun yurirlukten kaldirmis olsa da Tasinir
Rehni Kanunu'nun gegis hikimleri uyarinca, Tasinir Rehni
Kanunu yurtrlide girmeden dnce ticariisletme veya
esnaf isletmeleri Uzerinde tesis edilen rehin haklarina
iliskin TIRK uygulanmaya devam edilecektir. Ayrica, Tasinir
Rehniyururltde girdidi tarihte gortlmekte olan dava ve
takiplere Tasinir Rehni Kanunu’nun uygulanmayacadi
da Tasinir Rehni Kanunu ile dizenlenmistir.

TR
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EXTINCTION OF DEBT

According to the Law, the pledgee applies for the
withdrawal of the pledge within three business days
of the expiry of his/her receipt. If the pledgee creditor
fails to fulfill his obligation, he may face administrative
fines of one tenth of the amount of the secured debt.
In the meantime, if the pledgee does not fulfill his
obligation, the pledgerwho has paid and documented
the debt may request the release of the pledge.

TRANSITIONAL PROVISIONS

Although the New Law has been enacted on
January 1, 2017 and has been abolished the CEP Law
which has been in force since 1971, the CEP Law will
continue to be implemented to the pledges that have
been done before the New Law. Also, The Law will
not be applicable to existing lawsuits and execution
proceedings prior to effective date.

WHAT ARE THE EFFECTS OF LAW ON PLEDGE ON MOVABLE ASSETS IN COMMERCIAL TRANSACTIONS?



ASLI ERYILMAZ

TURK HUKUKU KAPSAMINDA KURUMSAL
YONETIM ILKELERI NELERDIR?

Kurumsal yonetim, strdarilebilir ekonomik buytime
ve gelisme agisindan 2000’ liyillarin basindan itibaren
onem kazanmis olup, ginumuzde guncelligini hala
sirdirmektedir. Bu nedenle, bu yazida kurumsal
yonetimin - tanimi,  kurumsal  yonetim ilkeleri,
Turkiye’de bu ilkelerin yayinlanmasi ve kurumsal
yonetim ilkelerinin  kapsamina iliskin inceleme
yapilmasi amaclanmistir.

KURUMSAL YONETIM NEDIR?

Kurumsal yonetim kendi icerisinde farkli tanimlari
barindiran genis bir kavramdir. Genis anlamiyla
kurumsal yonetim, “bir sirketin, hak sahipleri ve
kamuoyunun menfaatlerine zarar vermeyecek
sekilde, mali kaynaklari ve insan kaynaklarini kendine
cekmesini, verimli ¢alismasini ve bu sayede de
hissedarlari icin uzun dénemde ekonomik kazanc
yaratarak istikrar saglamasini mumkun kilan kanun,
yonetmelik ve gonudlla ézel sektor uygulamalar
bilesimi” olarak tanimlanabilir. Bu anlamda kurumsal
yonetim; sirketlerin nihai amaclari dogrultusunda
nasil yonetildigi ve kontrol edildigine iliskin sistemler
butinidur. Genis anlamiyla kurumsal yonetimin,
sirket hissedarlari ve yonetiminin yani sira, sirket
calisanlariilesirketiniliskili oldugu menfaat sahiplerini
ve bunlar arasindaki menfaat dengelerini kapsayarak,
sirketlerin uzun vadeli amaclarina ulasmasina ve
nihai olarak ekonomik duzenin sadlanmasina katkida
bulundugu savunulabilir. Dinyada tek bir kurumsal
yonetim sistemine dogru bir yonelim oldugu
tartislmakta olsa da, gunumuzde halen tek bir
kiresel modelin olustugu séylenememektedir.

aeryilmaz@egemenoglu.com
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KURUMSAL YONETIM

(CORPORATE GOVERNANCE)

NEDIR?

KURUMSAL YONETIM ILKELERI NELERDIR?

Kurumsal yonetim ilkeleri; adillik, seffaflik, hesap
verebilirlik ve sorumluluktan olusan dort temel
ilkeye dayanir. Adillik; sirketin her hak sahibine esit
davranmasini, hem azinlik hem de cogunluk hissedar
haklarinin korunmasini ve sozlesmelerin  fiilen
uygulanmasini ifade eder. Seffaflik ilkesi, sirketlerin
kamuoyuyla bilgi paylasimi yapmasina iliskindir.
Hesap verebilirlik o6zellikle yonetim  kurulunun
islem ve eylemlerinin  hissedarlar  tarafindan
izlenebilmesi ve yonetim organlarinin hissedarlara
karsi hesap verebilir olmasina iliskindir. Son olarak
sorumluluk, sirket hissedarlarinin kanunlar éninde
sorumluluguna iliskin ilkeleri kapsar.

TURKIYE'DE KURUMSAL YONETIM
ILKELERININ BELIRLENMESINDE HANGI
KURUM VEYA KURULUSLAR YETKILIDIR?

6102 sayili Tark Ticaret Kanunu'nun (“TTK”) 1529.
maddesi uyarinca kurumsal yonetim ilkelerinin
belirlenmesine iliskin kural ve sonuclar konusunda
Sermaye Piyasasi Kurulu (“SPK”) yetkili kiinmistir,

Sermaye Piyasasi Kurulu Tarafindan Cikarilan
Kurumsal Yonetim ilkeleri

6362 sayili Sermaye Piyasasi Kanunu’na uyum
kapsaminda hazirlanan Kurumsal Yonetim Tebligi
(11-:17°1) (“Teblig”) 3 Ocak 2014 tarihli ve 28871 sayili
Resmi Cazete'de yayinlanarak yurirlige girmistir.
TTK 1529. madde uyarinca kurumsal yonetim
ilkelerinin  yayinlanmasinda  SPK  tek yetkilidir
ve diger kamu kurum ve kuruluslari tarafindan
baskaca ilkeler belirlenmek istenirse yine SPK'ya
basvurarak Kurul’dan onay alinmasi gerekmektedir.
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WHAT IS
CORPORATE
GOVERNANCE?

WHAT ARE THE CORPORATE GOVERNANCE
PRINCIPLES IN TURKEY?

Corporate governance has been a significant topic
from the early 2000s and continues to be relevant
with regards to the sustainable economic growth
and development. Thus, the aim of this article is to
identify the definition of corporate governance, to
discover the corporate governance principles and
their scope and promulgation of these principles in
Turkey.

WHAT IS CORPORATE GOVERNANCE?

Corporate governance is 3 comprehensive concept
containing different sets of notions. In a broad
sense it may be defined as “‘composition of Law,
requlations and voluntary private sector practices
that enable a company to attract financial and
human resources and to work efficiently and thus to
provide stability by generating economic income in
the long term for its shareholders without harming
the interests of the stakeholders and the public.” In
this respect, corporate governance is a composition
of the systems regarding how the companies are
managed and controlled in accordance with the
companies’ ultimate purposes. Hence, it may be
argued that corporate governance in the broadest
sense involves employees and other stakeholders
along with the shareholders and managers and
balance out the interests among these groups,
which enables companies to achieve theirlong-term
purposes and maintain economic order. Although a
convergence theory has been discussed, one cannot
identify a single global corporate governance system
that fits all.

WHAT ARE THE CORPORATE GOVERNANCE
PRINCIPLES?

The corporate governance principles are based
on four basic principles consisting of fairness,
transparency, accountability, and responsibility.
Fairness refers to equal treatment to all stakeholders
including protecting both minority and majority
shareholders” rights and de facto implementation
of the contracts. The principle of transparency is
related to the companies” information sharing with
the public. Accountability is particularly related
to the monitoring of the Board of Directors” acts
and transactions by the shareholders and the
accountability of the management organs to the
shareholders. Finally, the principle of responsibility
contains the principles regarding shareholders’
liabilities under the Law.

WHICH INSTITUTIONS OR ORGANIZATIONS
ARE COMPETENT FOR DETERMINING THE
CORPORATE GOVERNANCE PRINCIPLES
IN TURKEY?

Pursuant to the Article 1529 of the Turkish
Commercial Code (“TCC”) No. 6102, Capital Markets
Board (“CMB”) has been authorized with regards to
therulesandthe results regarding the determination
of the corporate governance principles.

Corporate Governance Principles Determined by
the Capital Markets Board

Corporate  Governance Communiqué (11-17 1)
(“Communiqué”) which was drafted within the
scope of the compatibility with the Capital Markets
Law No. 6362, entered into force in the Official




Bu dizenlemenin amaci, kanunun gerekgesinden de
acik¢a anlasilacagi Uzere, sirketlerin uymasi gereken
birden fazla dizenleme yaratilmamasi ve celiskili
duzenlemelerin dnlenmesidir.

KURUMSAL YONETIM ILKELERINE UYMAK
KIMLER ICIN ZORUNLU?

Her ne kadar TTK, kurumsal yonetim ilkelerinin
belirlenmesinde SPK'yi yetkili kilmis olsa da, Sermaye
Pivasasi Kanunu bunu bir adim ileriye tasimistir.
Sermaye Piyasasl Kanunu 17. madde uyarinca halka
acik ortakliklarda kurumsal yonetim ilkeleri ve buna
iliskin hususlarin Kurul tarafindan belirlenmesinin
yanisiraKurul’a paylariborsadaislem goren halkaagik
ortakliklari, kurumsal yonetim ilkelerine kismen veya
tamamen uymaya zorunlu tutma yetkisi de verilmistir.
Kurul'un hangi sirketleri bazi ilkelere uymaya
zorlayacagdi hususu ise paylari borsada islem géren
halka acik ortakliklarin piyasa buyukligu, halka arz
orani, sektortn finansal durumu ve sirketin stratejik
onemi gibi kriterlere gore belirlenmektedir. Kurul,
paylari borsada islem g6ren halka acik ortakliklarin
uymaya zorunlu tutulduklar uygulamalara aykiri
davranislarina istinaden, hukuka aykirihdgin tespiti ve
iptali kapsaminda tedbir talep etmeye, dava agmaya
ve zorunlulugun verine getirilmesine iliskin karar
alinmasini talep etmeye yetkili kilinmistir,

SPK TARAFINDAN YAYINLANAN KURUMSAL
YONETIM ILKELERINDEN HANGILERINE
UYULMASI ZORUNLUDUR?

Kurumsal ilkeler, basta halka acik anonim sirketler
olmak Uzere 6zel ve kamuda faaliyet gosteren tum
anonim sirketler tarafindan benimsenebilecek,
yol gosterici kurallardir. Bir baska deyisle, ilkeler
yonlendirici kurallar olup, her sirket igin uygulanmasi
zorunlu degildir. Ancak, belirtildigi Gzere paylar
borsada islem goren halka agik sirketler, Kurumsal
Yonetim Tebligi 11-17 1 ekinde belirtilen birtakim
ilkelere uymakla yakumladur.
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UYULMASI ZORUNLU ILKELERIN ICERIGI
NEDIR?

Teblig ekinde genel kurulun, pay sahiplerinin
incelemesine hazirbulunduracagibelgelerinyanisira
yatirimeilarin 6zellikle dikkatinin ¢ekilmesi gereken
hususlar, genel kurul toplantilarinin isleyisi, yonetim
kontrolint elinde bulunduran pay sahiplerinin,
sirket menfaatleri ile catisabilecek islem yapmasina
iliskin kurallar, bagimsiz Gyelerin onayinin arandid
islemlereiliskin dizenlemeler belirlenmistir. Yonetim
Kurulu ile ilgili olarak; yonetim kurulu baskani
ile icra baskani/genel mudarin ayni kisi olmasi
durumda bu durumun aciklanmasi zorunlulugu
belirtilmistir. Ayrica, yonetim kurulunun yapisina
iliskin uyulmasi zorunlu kurallar gosterilmektedir.
Bu ilkelerden ozellikle bagimsiz yonetim kurulu
Uyelerine iliskin duzenlemelere, sirketlerin uzun
donem menfaatini goézeten bir kontrol unsuru
olmasi agisindan yer verilmistir. Teblig ekinde ayrica
yonetim  kurulunun  gérev  ve sorumluluklarini
yerine getirmesi igin kurulmasi zorunlu komiteler
siralanarak, bu komitelerin ¢alisma usul ve esaslarina
iliskin duzenlemeler yapilmistir.  ilkeler icerisinde
Denetimden Sorumlu Komiteye, Kurumsal Yonetim
Komitesine, Aday Gosterme Komitesine, Riskin
Erken Saptanmasi Komitesine ve Ucret Komitesine
ve bunlarin gorev ve sorumluluklaring iliskin
duzenlemeler yer almaktadir. ilkeler yonetim kurulu
Uyelerine 6denen Ucretlerde de genel kuruldan
gorls alinmasina iliskin dizenleme yapmaktadir.
Son olarak bagimsiz yonetim kurulu Gyelerinin
Ucretlendirilme esaslari duzenlenmektedir.

Teblig ekinde yer alan diger ilkeler ise sirketlere yol
gosterici olmasi adina getirilmis olup, uygulanmalari
zorunlu degildir.

KURUMSAL YONETIM (CORPORATE GOVERNANCE) NEDIR?
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Cazette No. 28871 dated January 3, 2014. Pursuant to
Article 1529 of the TCC, CMB is the sole competent
authority for the promulgation of the corporate
governance principles, and in case other public
institutions or organizations want to set further
principles, CMB’s approval is required. As is evident
from the preamble of the Law, the aim of this
requlation is to avoid creating several requlations
which the companies should comply and to prevent
contradicting requlations.

WHO MUST COMPLY WITH THE CORPORATE
GOVERNANCE PRINCIPLES?

It is evident that the TCC grants authorization to the
CMB regarding the determination of the corporate
governance principles, however, the Capital Markets
Law has taken a step further in this matter. Pursuant
to the Article 17 of the Capital Markets Law, CMB
has the authority to determine the corporate
governance principles and the relevant matters
for public companies, and moreover, it has the
authority to establish wholly or partially mandatory
rules for the publicly-traded companies. The Board
determines which companies must comply with
certain sets of rules, judging by the size, the amount
of the shares offered to the public, the financial
stability of the sector and the strategical significance
of the publicly-traded company. The Board has also
been authorized to take measures against the non-
complying acts and transactions of the publicly-
traded companies, including establishing illegality
and cancellation of the non-complying acts and
transactions, to file a lawsuit, and to compel the
companies to comply with the mandatory rules.

WHICH CORPORATE GOVERNANCE
PRINCIPLES PUBLISHED BY THE CMB ARE
OBLIGATORY?

The corporate governance principles are guiding
rules which may be adopted by all joint stock
companies and in particular public joint stock
companies carrying out business in the private
and public sector. In other words, the principles
are guiding rules, and their implementation is not

WHAT IS CORPORATE GOVERNANCE?

obligatory for every company. However, public
companies whose shares are publicly-traded in the
stock exchange are obliged to comply with certain
principles specified in the appendix of the Corporate
Governance Communiqué [1-171.

WHAT IS THE CONTENT OF THE MANDATORY
PRINCIPLES?

In the appendix of the Communiqué, the process of
the general assembly meetings, the rules regarding
the transactions of the controlling shareholders
which may be conflicted with the company interests
and the regulations regarding the transactions which
require independent members’ approval along
with the documents that are made available to the
shareholders have been determined. With regard
to the Board of Directors, in case the chairman of
the Board and chief executive/general manager
are the same person, it has been specified that
explanation of this situation is required. In addition,
mandatory rules regarding the structure of the
Board has been specified. The regulations regarding
independent board members have been included
in the Communiqué to ensure a control mechanism
to pursue the long-term interests of the companies.
In the appendix of the Communiqué, obligatory
committees to be established with the intention
that the board performs its duty and responsibilities
have been listed, and the regulations regarding
the working principles and procedures of these
committees have been identified. The reqgulations
regarding the Audit Committee, the Corporate
Covernance Committee, the Management Board
Candidacy Committee, the Risk Management
Committee and the Committee of Remuneration
and their duties and responsibilities are specified
in these principles. The principles also regulate the
involvement of the general assembly for determining
the remuneration of the board of directors. The
remuneration principles for the independent
members of the board of directors have also been
requlated. Other principles specified in the appendix
of the Communiqué have been regulated to guide
the companies, and their implementations are not
obligatory.



SIRKETLERIN RAPORLAMA YUKUMLULUGU
NEDIR?

Tebligin 8. maddesi sirketlere, villik faaliyet
raporlarinda  bu  kurumsal yonetim ilkelerinin
uygulanip  uygulanmadidina, uygulanmiyor ise
buna iliskin gerekgeli agiklamaya, bu ilkelere tam
olarak uymama dolayisiyla meydana gelen cikar
catismalarina ve gelecekte ortakhigin  yonetim
uygulamalarinda s6z konusu ilkeler gercevesinde
bir dedisiklik yapma planinin olup olmadidina iliskin
agiklamalara yer verilmesi yukimlulugu getirmistir.

SONUC

2000'li vyillarin baslarindan itibaren dunyada ilgi
gormeye baslayan kurumsal yonetim, yalnizca
sirketler igerisindeki yonetim ve kontrole iliskin
olmayip kiresel ekonomiye de katki saglamaktadir.
Bu anlamda, Glkemizde de uluslararasi standartlara
uyum kapsaminda SPK tarafindan  yayinlanan
Kurumsal Yonetim Teblidi, basta halka agik anonim
sirketler olmak Gzere tim anonim sirketlerin seffaflik,
adillik, sorumluluk ve hesap verebilirlik acisindan tim
anonim sirketlere rehberlik etmektedir.
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WHAT IS THE REPORTING OBLIGATION
OF THE COMPANIES?

Article 8 of the Communiqué has imposed an
obligation to explain in companies” annual reports;
whether the corporate governance principles are
being adopted; and if they are not being adopted, an
explanation of the reasons of non-compliance, and
whetherthe company has a future plan regarding the
conflicts of interests resulting from non-compliance
with the principles; and whether the company has a
plan to change their management practices in the
future as part of the principles.

CONCLUSION

Corporate governance which has started to
draw attention from the early 2000s does not
only concern the management and the control
mechanisms of the companies but also, contributes
to the global economy as well. In this respect,
Corporate  Governance Communiqué published
by the CMB in Turkey drafted within the scope of
the compatibility with the international standards
leads the way to all joint stock companies,
particularly publicly-held joint stock companies in
terms of transparency, fairness, responsibility, and
accountability.

WHAT IS CORPORATE GOVERNANCE?
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