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‘Bircok basari hikayesinin ardinda vefa duyulmasi gereken insanlar vardir. Bu
sebepledir ki hukuk camiasinda ¢ok degerli hukukgulara minnet ve saygi ile
vefa gostergesi olarak armaganlar hazirlanmaktadir. Buromuzun da basari
dolu gecmise sahip olmasinin arkasinda ¢ok degerli bir hukukgu var: Avukat
Yiimaz Egemenoglu.

Yiimaz Egemenodlu, 1968 yilinda Egemenodlu Hukuk Burosu'nu kurarken
sahip oldugu vizyonu bizzat kendi egitiminden gecen insanlara kazandirdi ve
0 vizyonla Egemenoglu Hukuk Birosu bu ginlere geldi. Egemenoglu Hukuk
Birosu, bir hukuk birosu olmasinin yaninda ayni zamanda yeni mezun olmus
hukukeular icin de iyi bir okul olma hedefini hi¢ degistirmeden bir¢ok kaliteli
avukat yetistirerek basarsini gosterdi. Bu basarinin temel yapi tagl bromuzun
kuruldugu ilk giinden bu zamana dek sahip oldugu bu vizyon oldu.

Egemenodlu Akademi olarak bizler de ‘vefayl ve samimiyeti’ baslica prensip
yaparak kurucu ortagimiz sayin Yilmaz Egemenodlu’na elinizdeki bu degerli
calismayi hazirladik. Bu ¢alisma, buromuzun 6gretiminden ge¢mekte

olan stajyer avukatlarimizin ve stajlarini buromuzda tamamlamis geng
avukatlarimizin katkilaryla hazirlanmistir”

HUKUKTA YARIM ASIR: YILMAZ EGEMENOGLU’NA ARMAGAN

L

There are people who deserve loyalty behind many success. For this reason,
gifts are prepared for to the most valuable legists as a symbol of gratitude
and respect in the legal community. There is a very valuable lawyer behind
our firm's successful bygones: Our founder Lawyer Yilmaz Egemenogiu.

Yiimaz Egemenodlu; when he founded Egemenoglu Law Firm in 1968, he has
acquired a vision for people who receieved education from Mr. Egemenoglu
and that vision conduced toward Egemenoglu Law Firm’s coming to these
days. Egemenoglu Law Firm is a law firm as well as, besides it has succeeded
by training many qualified lawyers without changing its aim of being a good
school for newly graduated lawyers. The cornerstone of this success has
been this vision of our office since the first day it has been established.

As Egemenodlu Academy, we have prepared this valuable study for our
founding partner, Mr. Yilmaz Egemenodlu, by accepting "loyalty and sincerity"
our main principle. This study has been prepared with the contributions of
our intern lawyers who are receiving education from our office and our young
lawyers who have completed their internships in our office.
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YILMAZ EGEMENOGLU’NUN THE BIOGRAPHY OF
KENDI DILINDEN YILMAZ EGEMENOGLU
BIYOGRAFISI FROM HIS WORDS

I I I | completed my high school education in Erzurum High School. When | I

Lise tahsilimi Erzurum Lisesinde tamamladim. Liseyi bitirdigim yillar da graduated from high school, there were three universities in Turkey, which
Turkiye'de g Universite vardi, Ankara, Istanbul ve Erzurum . Erzurum lisesini were in Ankara, Istanbul and Erzurum. Generally, the most of students who
bitirenler genelde Erzurum Universite’sine giderlerdi. graduated from Erzurum high school would go to Erzurum University.

Lisede ¢ok degerli hocam Sadiye Hanim beni ¢ok severdi ve bana I won my dear teacher Mrs. Sadiye’s approval high school and she always

o zamanlarda ‘kesinlikle Erzurum’da okumayacaksin, ya Istanbul’a ya would advise me the fact that when | graduated, | definitely should not have
da Ankara'ya gideceksin’ diye nasihat ederdi strekli. Girdigim sinaviar continued to study in Erzurum, | should have go to either Istanbul or Ankara.
sonucunda Ankara Universitesi Hukuk Fakiiltesi'ni kazandim ve Ankara’ya As a result of the exams | passed and got into Ankara University Faculty of
gittim. Law and went to Ankara.

Hukuk fakultesini Teknoloji ve Sanayi Bakanhdinin bursu ile basari ile | successfully completed the law school with the scholarship of the Ministry of
tamamladim ve mezun olduktan sonra bakanlikta gorece basladim. Industry and Technology and after graduation, | got to work in the ministry.
Kisa bir stire sonra Avusturya htkumeti uluslararasi patent ve marka hukuku Shortly after, the Austrian Government requested that a lawyer be sent to
Uzerinde ¢alismak Uzere bir hukukcunun gonderilmesini talep etti, bakanlik work on international patent and trademark law. On behalf of the Republic of
beni secti ve Turkiye Cumhuriyeti adina Avusturya'nin Viyana sehrine gittim. Turkey, Ministry chose me and | went to Vienna, Austria. It was such a valuable
Oyle degerli bir tecriibeliydi ki, Avusturya’da birikim yaparak devletten aldigim experience for me. | made savings while | was in Austria and | paid back the
bursun bedelini geri ¢dedim. scholarship that | received from the state by using my savings.

Daha sonrasinda ruhsatimi aldim ve Bursa'da avukatlik yapmaya basladim. Later, | got my license and started to work as a lawyer in Bursa. In the early
Meslek hayatimin ve Egemenoglu Hukuk Burosu'nun ilk zamanlarinda days of my professional life and my early days in Egemenodlu Law Firm, my
yegenim Yunus hentz hukuk fakdltesi 6grencisi iken bana yardimci olurdu. nephew Yunus was helping me when he was still a law school student. After
Mezun olduktan sonra stajini Egemenodlu Hukuk Birosu'nda yapti ve bu his graduation, he did his internship at Egemenodlu Law Firm and we started
gemiyi beraber yuritmeye basladik. Yunus'un kararli ve emin adimlari, to run this business together. Yunus' determined and confident actions took
Egemenodlu Hukuk Birosu'nu ¢ok daha ileriye gotirdu ve bu buroyu Egemenoglu Law Firm much further and brought this firm to a respectable

I saygldeger bir konuma getirdi. I I position. I

HUKUKTA YARIM ASIR: YILMAZ EGEMENOGLU’NA ARMAGAN HALF A CENTURY IN LAW: A GIFT TO YILMAZ EGEMENOGLU



Avukatlik
clibbesi ile

Lisedeyken amatérce
kayak dersi veriyor
sintf arkadaglarina

Kayak hocaligi
déneminden bir kare

1 Bursa valisi ve Vergi Dairesi
Bdélge idare miidiiriinden
plaket alirken



EL YAZISI ILE VASIYETNAMENIN
OLUMLU OLUMSUZ YANLARI
VE SOZLU VASIYETNAME

DILIDS D]IS 2159 AV *[1S

1. Giris

Vasiyet, 6lUme bagl tasarrufun ve
kazandirmanin ilk ornegidir. Mirasbirakanin
bir kimseye tek bir tereke degerine iligkin
nispi bir alacak hakkina kavusturmasidir
vasiyet. Bir veya birden ¢ok mirasclya veya
vasiyet alacaklisina karsi bir alacak hakki
saglayan olume bagl kazandirma olarak
tanimlanabilir. Vasiyet, resmi sekilde veya
mirasbirakanin el yazisi ile ya da sozlu
olarak yapilabilir.

2. El Yazist ile Vasiyetname

Turk Medeni Kanunu (“TMK"'nda el
yazisl ile vekaletname “El yazisi ile
vasiyetnamenin yapildigi yil, ay ve gin
gosterilerek basgindan sonuna kadar
mirasbirakanin el yazisiyla ya-zilmig ve
imzalanmis olmasi zorunludur. El yazisi

ile vasiyetname, saklanmak Uzere agik
veya kapall olarak notere, sulh hakimine
veya yetkili memura birakilabilir” seklinde
dizenlenmigstir. Bu kapsamda TMK
kapsaminda el yazisi ile vasiyetname

icin 6bngorulen sartlar (i) yil, ay, giin olarak
tarin belirtiimesi (i) ilgili vasiyetnamenin
mirasbirakanin el yazisiyla yaziimis olmasi
ve (i) mirasbirakan tarafindan imzalanmis
olmasidir.

Bununla birlikte 6gretide ongorulen
bazi sartlar da mevcuttur. Bu sartlar

(i) vasiyetnamenin icerigi bakimindan
mirasbirakanin iradesinin bulunmasi (ii)
vasiyetnamenin tasari olarak kalmadan
tamamlanmasi (i) duraksamanin

gideriimesidir. Duraksamadan kastedilen
ise mirasbirakan tarafindan yapildig
konusunda “duraksama” olup olmadigidir.
Eger el yazisiile vasiyetnamenin
mirasbirakan tarafindan yapildigi
konusunda duraksama varsa uzman
bilirkisiden gorus alinmalidir. Ayrica animus
testandinin (vasiyetname yapma iradesi)
varligr anlasiliyor ise vasiyetnamenin
yazildigi dilin de dnemi yoktur.

Elyazisiile vasiyetname, TMK'da belirtildigi
Uzere acik veya kapali olarak, saklanmak
tizere sulh hukuk mahkemesi hakimine,
notere veya yetkili memura birakilabilir.

3. El Yazisi ile Vasiyetnamenin
Olumlu ve Olumsuz Yanlart

3.1. Olumlu Yanlan

El yazisiile vasiyetnamenin diger
vasiyetnamelere kiyasla olumlu ve
olumsuz yanlar mevcuttur. Bu kapsamda
el yazisiile vasiyetnamenin olumlu yanlari,
masrafsiz olmasi, dizenlenmesindeki
kolaylik ve gizlilik olarak siralanabilir.

3.1.1. Masrafsiz Olmasi

Elyazisiile vasiyetnamenin yaratacagi
eko-nomik kulfet, hukukumuza gore
vasiyetname hazirlamanin diger olagan
sekli olan resmi vasiyetnamenin yaratacadl
ekonomik yuk ile kiyaslandiginda son
derece hafiftir. Cinkd ne bir sahidin ne
de noter, hakim gibi bir resmi gorevlinin
vasiyetnamenin hazirlanmasina
katilimini gerektirmemekte olup, bu tur
vasiyetnamelerin hazirlanmasinda

HUKUKTA YARIM ASIR: YILMAZ EGEMENOGLU’NA ARMAGAN

THE PROS AND CONS OF
HANDWRITTEN TESTAMENTS
AND ORAL TESTAMENTS

DILIDVS D]1S 2159 Aa0mpT QUIDAT,

1. Introduction

The testament is the first example of
death-related savings and earning. A
testament gives a person the right to a
relative claim for the value of a single
heritage. It can be defined as a
deathrelated gain that provides a claim
right against one or more heirs or
testament claimants. The testament can be
made officially, verbally or by handwriting.

2. Handwritten Testaments

In the Turkish Civil Code Numbered

4721 ("TMK") handwritten testaments are
regulated as follows, "t is obligatory

that the handwritten testament should
be signed and fully handwritten with

the legator's own handwriting, showing
the year, month and day of the will in
handwriting. The handwritten testament
can be left open or closed to the notary,
the magistrate or to an authorized officer
for safekeeping." In this context, the
conditions stipulated for the testament

in handwriting within the scope of the
TMK are that (i) the year, month, day of
the testament have to be stated, (i) said
testament has to be written in the legator's
own handwriting, and (jii) it has to be
signed by the legator.

Along with these, there are some other
conditions stipulated in the doctrine.
These conditions are (i) the presence
of the will of the legator within the
content of testament (i) the completion

HALF A CENTURY IN LAW: A GIFT TO YILMAZ EGEMENOGLU

of the testament without remaining as a
draft (i) the elimination of the element

of hesitation. What is meant by the
element of hesitation is whether there

is any “hesitation” as to the fact that the
testament was made by the legator. If
there is any doubt about the fact that the
handwritten testament was made by the
legator, an opinion from an expert should
be taken. In addition, if the existence

of the animus testandi (a will to make
compose a testament) can be understood,
the language in which the testament is
written is not important.

The handwritten testament can be left to
the judge of the civil court of peace, to
the notary or to an authorized officer for
safekeeping in an open or closed manner
as specified in the TMK.

3. The Positive and Negative Sides
of Handwritten Testaments

3.1. The Positive Sides

In contrast to other types of testaments,
handwritten testaments have both positive
and negative sides. In this regard, their
inexpensiveness, the facility of their
regulation, and their confidentiality
constitute the positive sides of handwritten
testaments.

3.1.1. Inexpensiveness

The economic burden of a handwritten
testament is extremely light compared
to the economic burden of the officialde
testament, which is the other usual form
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gerekenler, yeterli miktarda kagit ve
herhangi bir tlr kalem kullanilarak
mirasbirakanin son arzularini yaziya
dokmesidir.

3.1.2.Diizenlenmesindeki Kolaylik

Bu tur vasiyetnamelerin bir diger olumlu
yonU hazirlanmasindaki kolayhktir. Okuma
yazma bilen herkesin, bagvurabilecedi
kolaylikta bir usuldur. Bu niteligiyle el yazisi
ile vasiyetname, vasiyetname serbestisinin
de garantisi niteligi gostermekte,
vasiyetname hazirlamak isteyenlere kolaylik
saglamaktadir.

3.1.3.Gizlilik

El yazisiile vasiyetnamenin belki

de en onemli faydasi gizliligi temin
etmesidir. Bu gizliligin iki yont vardir:
hem vasiyetnamenin igerigi hem de
mevcudiyeti gizli kalabilecektir. Ornegin
calisma odasinda ya da isyerinde, yalniz
oldugu bir anda son arzularini yaziya
doken mirasbirakan, vasiyetnamesini
kimsenin ulasamayacagl bir yere koyarak
bu iki tr gizliligi saglayabilir. Boylece
onun dlumunden once, vasiyetnamesinin
icerigi nedeniyle akraba ve arkadaslariyla
arasinda ortaya cikabilecek olumsuzluklar
onlenmis olur. El yazisi ile vasiyetnameyi
duzenleyen TMK madde 538’in ikinci
fikrasinda, notere, sulh hakimine ya da
yetkili memura yapilabilecek tevdinin
mirasbirakanin istegine birakiimasi da, bu
tur vasiyetnamelerde gizlilik unsurunun
gerceklestiriimesine hizmet etmektedir.

3.2.0lumsuz Yanlari

3.21. Vasiyetnamenin Tamamlanip
Tamamlanmadiginin Belirlenmesi
Elyazisiile vasiyetnamede
karsllasllabilecek sorunlardan biri, ilgili
vasiyetnamenin gercekten mirasbirakanin
son arzularini iceren bir vasiyetname

mi, yoksa mirasbirakanin hentiz
tamamlamadigl, Uzerinde hala ¢alistidi

bir vasiyetname taslagi mi oldugu
yonunde ortaya ¢ikabilecek tereddittdr.

Tamamlanmamis vasiyetnameler,
vasiyetname yapmak iradesi (animus
testandi) tasimadiklar i¢in gegerli degildir.
Yukarida da agiklandigi gibi, el yazisi

ile vasiyetnamenin ¢zel sekil sartlarina
tabi kiinmasinin faydalarindan biri de,

bu noktada ortaya cikabilecek kuskulari
azaltmaktir. Bunun tam aksi, mirasbirakanin
vasiyetname yapma iradesi olmadan
kaleme aldidi bir taslak metnin sans eseri
vasiyetname icin gerekli sekil sartlarini
tasimasi ve bu sebeple bir va-siyetname
gibi hikim dogurmasa tehlikesi de
gerceklesebilir.

3.2.2Vasiyetname Metninin Acgik
Olmamasi

El yazisiile vasiyetname hazirlamayi tercih
eden mirasbirakan, bunu kendi basina
ve genel olarak gizli sekilde yapmak
istediginde vasiyetnamede belirttidi
iradesini herhangi bir hukuki yardim
almadan hazirlayabilmektedir. Bu durum
vasiyetnamelerdeki ifadelerin agik ve
net bicimde anlasilamamasina sebep
olmaktadir. Ozellikle mirasbirakanin hukuki
bilgisi bulunmadidi durumlarda eksik ve
yanls terminoloji kullanimi mirasbirakanin
son arzusunun anlasgilamamasina ve
vasiyetnamede belirtmek istedigi
iradesinden daha farkli sonuclar ortaya
clkmasina da yol agmaktadir. Boyle

bir vasiyetname ile karsilasildiginda
mirasbirakanin kullandidi ifadelere
bakilmaksizin, gercek iradesinin ortaya
cikariimaya calisiimasi gerekir.

3.2.3. Vasiyetnamenin Kanunun Aradigi
Sekil Sartlarini Tasimamasi

El yazisi ile vasiyetnamenin bir

diger olumsuz yani ise Turk Hukuku
mevzuatinda aranan sekil sartlarin
tasimamasidir. Yukarida da belirtildigi
Uzere el yazisi ile vasiyetname ha-zirlayan
mirasbirakanin, vasiyetnameyi hazirlarken
uymasi gereken bazi sekil sartlari
mevcuttur. Bu sekil sartlarina uyulmamasi
vasiyetnamenin gecerli bir vasiyetname
olarak kabul edilmesi ve bu dogrultuda

HUKUKTA YARIM ASIR: YILMAZ EGEMENOGLU’NA ARMAGAN

of testament preparation according to

our law. Because neither a witness nor

an official such as a notary or a judge is
required to participate in the preparation of
the testament, and what is required in the
preparation of such testaments is to write
down last wishes of the legator using a
sufficient amount of paper and any type of
pen.

3.1.2. The Facility of Their Regulation
Another positive aspect of handwritten
testaments is the ease of making them.
Anyone who can read and write can
draw up a testament. With this feature, a
handwritten testament is also a guarantee
of the freedom of testament making and
provides convenience to those who want
to draw up a testament.

3.1.3. Confidentiality

Perhaps the most important benefit of a
handwritten testament is that it ensures
confidentiality. There are two aspects to

this confidentiality: the content and the
existence of the testament can remain
confidential. For example, in a workroom

or in the workplace, the legator can ensure
both these types of confidentiality by
putting his/her will in a place where no
other person can reach it. Thus, before his
death, the problems that may arise between
his relatives or friends due to the content

of his will can be prevented. The second
paragraph of Article 538 of the TMK, which
regulates the handwritten testaments,
leaving the lodgment that can be made to
the notary, magistrate or authorized officer at
the request of the legator serves to realize
the confidentiality element in such wills.

3.2. The Negative Sides

3.2.1. Determining Whether the
Testament is Complete or Incomplete
One of the problems that can occur in the
handwritten testament is the hesitation
whether the relevant testament is really
composed of the legator's last wishes or

HALF A CENTURY IN LAW: A GIFT TO YILMAZ EGEMENOGLU

that it's a draft of the testament the legator
has not yet completed and is still working
on. Incomplete wills are not valid because
they do not contain the will to make a
testament (animus testandi). As explained
above, one of the benefits of regulating
the handwritten testament to the special
form's requirements is to reduce the
hesitations that may arise at this point.

On the contrary, when a draft text written
by the legator without the will to make

a testament coincidentally meets the
requirements for the testament and
therefore constitutes the danger of being
considered equivalent to a complete will.

3.2.2. The Ambiguity of the Text of a
Testament

The legator who prefers to prepare a
handwritten testament can make a
testament containing his/her own will
without legal assistance if he/she wants
to prepare his testament confidentially on
his/her own. This situation prevents the
expressions in the testaments from being
understood clearly. Particularly when the
legator doesn't have a legal knowledge,
his/her use of incomplete and incorrect
terminology causes his/her last wish not to
be well understood and to result different
from his/her testament. When faced with
such a testament, it is required to try to
reveal the true will of the legator
regardless of the expressions used.

3.2.3. When the Testament Doesn’t
Coincide with The Conditions of the Format
Required by Law Another negative aspect
of the handwritten testament emerges when
the testament does not meet the requirements
of the format required in the Turkish Law.

As stated above, there are some formal
requirements the legator preparing a
handwritten testament must comply with while
preparing the testament. Failure to comply
with these format requirements may prevent
the testament from being accepted as a
valid testament along with the fulfillment of
the last wishes of the legator.

15



mirasbirakanin son arzularnnin yerine
getiriimesinin 6ntine gegebilecektir.

3.2.4. Vasiyetnamenin Kolaylkla Tahrif
ya da Yok Edilebilmesi

Genelde mirasbirakanin 6lumunden sonra
ortaya ¢lkan vasiyetnamenin, bunu bulan
ve vasiyetname metninden memnun
kalmayan kisiler tarafindan tahrif edilmesi
ya da tamamen ortadan kaldirnimasi ¢cok
olasi ve buiytik bir risktir. Ozellikle kanuni
miras paylarindan daha az bir miktarla
yetinmek istemeyen kanuni mirascilar
tarafindan bu gerceklestirilebilir. Fakat
vasiyetnamenin resmi bir gorevliye ya da
glvenilir bir kisiye tevdii yoluyla bu riskleri
ortadan kaldirmak mumkundur.

3.2.5. Vasiyetnamenin Bulunamamasi ya
da Yok Olmasi

Mirasbirakanin hazirlamig oldugu
vasiyetname, mirasbirakanin oluminden
sonra bagka belgelere karigsmasi,
kaybolmasi veya olaganistl sebepler
(6rnedin vasiyetnamenin bulundugu
evde yangin ¢ikmasl) ylzunden
bulunamayabilir ya da yok olabilir. Bu
durum, vasiyetnamenin TMK'da belirtilen
kisilere teslim edilmesi ile ortadan
kalkabilmektedir.

3.2.6. Vasiyetnamenin Cok Kolaylikla
Degistirilebilmesi

El yazisiile vasiyetnamenin yapiimasindaki
kolaylik, kisileri vasiyetname yapmaya
tesvik etmesi yoniyle olumlu olmasina
ragmen, ayni durum, vasiyetnamenin
gunluk olaylarin etkisiyle sik sik
degistirilebilmesi riskini de beraberinde
getirmektedir. Bu tur olaylar, mirasbirakanin
yasadidl ve onu fevri davranarak
va-siyetnamesini degistirmeye iten
gunubirlik onemsiz olaylar olabilecedi
gibi, mirasbirakan tzerinde belli yonde
vasiyetname duzenlemesi icin kurulmus
kasti baskilar da olabilir. El yazisi ile
vasiyetname icin 0zel sekil sartlari arayan
kanun bu yolla, mirasbirakanin sogukkanli

ve bilin¢li hareket etmesini ve gelip gegici
duygularin vasiyetname tzerindeki etkisini
azaltmay! hedeflemektedir.

4. Sézlii Vasiyetnamenin Hukuki
Niteligi

41. Sozli Vasiyetname

S6zIU vasiyetname resmi ve el yazisi
ile vasiyetnamenin aksine istisnai
nitelikte bir 6lime baglh tasarruf seklidir.
S6zIU vasiyetname ancak olaganistU
hal igindeyken, resmi ve el yazisi ile
vasiyetname yapilamayacak durumlarda
basvurulabilecek bir vasiyetname

sekli oldugundan “zorunluluktan

dogan bir vasiyetname” olarak da
nitelendiriimektedir.

S6z1U vasiyetnamenin gegerlilik sartlarini
maddi ve sekil sartlari olarak ikiye ayirmak
gerekirse; maddi sartlar, () ehliyet (i) miras
birakanin baska sekilde vasiyetname
duzenleme imkaninin bulunmamasl ve

(ili) olaga-nustu bir halin bulunmasidrr.
Vasiyetname sekillerinden biri olan sozIU
vasiyetname icin bulunmasi gerekli ehliyet
sartlart TMK m. 502" ye tabidir. TMK

m. 502" ye gore, “Vasiyet yapabilmek

icin ayirt etme guctne sahip ve onbes
yasini doldurmus olmak gerekir” Buna
gore, sozlu vasiyetname yapmaya ehil
olabilmek igin ayirt etme gucl ve yas
olmak Uzere iki temel sartin ayni anda
bulunmasi gerekmektedir. TMK'da
kisithlarin vasiyetname dizenleme ehliyeti
ile ilgili olarak ag¢lk bir dizenleme yer
almamaktadir. Bununla birlikte vasiyetname
ehliyetini dizenleyen TMK m. 13 sadece
ayirt etme gucu ile yas kosulunu aradigina
gore, ayirt etme guctne sahip ve onbes
yasini dolduran kisitlilarin vasiyetname
diizenleme ehliyetlerinin bulundugunu
kabul etmek gerekir. Bunlarla birlikte, sozIU
vasiyetname bitin imkanlarin tikendigi
hallerde son care olarak basvurulabilecek
bir vasiyetname seklidir. Bu kapsamda
olaganustu bir halin bulunmasindan
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3.2.4. The Facility of the Distortion or
Destruction of the Testament

It is a highly probable and grave risk for
the testament that comes into picture after
the death of the legator to be distorted or
completely eliminated by the people who
are not satisfied with the content of the
testament. Especially legal heirs who do
not want to be settle with less than their
legal inheritance shares may take such
actions. However, it is possible to eliminate
these risks by entrusting the testament to
an official or a trusted person.

3.2.5. When the Testament Has
Disappeared or Cannot Be Found

The testament prepared by the legator
may not be found or disappeared due to
interference with other documents

after the death of the legator, or loss or
extraordinary reasons (for example, a
fire in the house where the testament is
located). This possibility can be eliminated
if the testament is delivered to any of the
persons specified in the TMK.

3.2.6. Relatively Higher Ease of Making
Changes to the Testament

Although the ease of making a
handwritten testament encourages people
to make a testament which is a positive
effect, it also generates the risk that the
testament maybe change frequently in
the light of daily events. Such events may
be insignificant daily events that happen
to the legator which push him/her to
impulsively change his/her will, or there
may be deliberate moves to pressure

the legator into regulate the testament in
a certain way. The law, which stipulates
special conditions regarding the format of
the handwritten testament, aims to ensure
the legator acts calmly and consciously
and to reduce the effect of temporary
feelings on the testament.
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4. The Legal Aspect of Oral
Tesment

41. Oral Testament

The oral testament is the exceptional form
of a death-related disposition, unlike
official and handwritten testaments. Since
the oral testament is a form of testament
that can only be used in times when

the official and handwritten testaments
cannot be made, itis also referred to as a
"testament born out of necessity".

If we divided the conditions of validity

of the oral testament into two titles as
material conditions and format conditions,
(i) competency, (i) the absence of other
ways for the legator to write his will ,and
(ili) the presence of a state of emergency
would all compose the material conditions.
The competency conditions of an oral
testament, which is one of the types of
testamentation, are subject to Article

502 of the TMK. Article 502 of the TMK
states, "In order to make a testament, one
must be able to make distinctions and be
over the age of fifteen." According to the
article, the capability of making distinctions
and sufficient age are the conditions that
one needs to meet in order to make a
testament. There is no clear regulation

in the TMK regarding the competency

to make a testament for the individuals
with restrictions. Since Article 13 of the
TMK, which regulates the competency of
making a testament, is only concerned
with the conditions regarding sufficient
age and capabllity of distinction, those
with restrictions can prepare a testament
as long as they are over the age of fifteen
and are capable of making distinctions.

In addition, the oral testament is a form

of testamantation that is a last resort in
cases where all other possiblilities are
exhausted. In this context, imminent
danger of the legator's death, interruption
of transportation, disease, war and other
extraordinary situations are considered to
be extraordinary cases.
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kastedilen genel olarak, miras birakanin
yakin olum tehlikesinin bulunmasi,

ulasimin kesilmesi, hastalik, savas ve diger
olaganustu haller olarak sayilabilmektedir.
Sozlu vasiyetnamenin nasil duzenlenecedi
TMK m. 539/2-3" de ve TMK m. 540’ da
aciklanmistin. S6z konusu hiktimlerden
anlasilacagr Uzere sozIU vasiyetnamenin
duzenlenmesi, birincisi son arzularin
anlatimasi, ikincisi bu arzularin
belgelendiriimesi olmak tUzere iki asamada
gerceklesmektedir. Birinci safha/asama
olan son arzularin taniklara bildiriimesi TMK
m. 539/2" hiktim altina alinmistir. Hukum
“‘Bunun icin mirasbirakan, son arzularini iki
taniga anlatir ve onlara bu beyanina uygun
bir vasiyetname yazmalari veya yazdirmalar
gorevini yukler” seklindedir. Buna gore
kanun oncelikle vasiyet edenin son
arzularini ne sekilde ve kime agiklayacagini
dizenlemistir. Vasiyet eden son arzularini
iki taniga bildirecektir. Vasiyet edenin son
arzulanni agiklamasi sirasinda iki taniginda
hazir olmasi ve son arzularin iki taniga ayni
anda acglklanmasi gerekmektedir.

5. Sonug

Vasiyetname, mirasbirakanin dlmeden
once son arzularini iletmesi icin gesitli
sekillerde hazirlanabilmektedir. Bu
kapsamda iradenin 6lim sonrasil
aktarilabilmesi i¢in ve amacina
ulasabilmesii¢in Turk Hukuku
mevzuatinda c¢esitli formatlarda
hazirlanabilecegdi duzenlenmistir. Bununla
birlikte unutulmamaldir ki, mirasbirakanin
iradesini agiklamasinin yaninda
mevzuatta belirtilen maddi ve sekil
sartlarina da uyulmasi gerekmektedir.
Zira uyulmamasi halinde mirasbirakanin
iradesi 0limunden sonra gerceklesmesi
mumkin olmayacaktrr.

1SEROZAN, ENGIN, Miras Hukuku ve Uygulama Calismalar,
Ankara 2019, s.362

2 Omer Ugur GENCCAN, Miras Hukuku, Ankara-2016, s. 324
3 Serozan / Engin, Miras Hukuku ve Uygulama Cahismalar,
Ankara 2019 s. 260

4 Imre / Erman, Miras Hukuku, s. 67

5 Gonen, Doruk. “El yazisi ile vasiyetname.” Istanbul Universites,

2005,

6 Gonen, Doruk. “El yazisi ile vasiyetname.“ Istanbul Universites,

2005,

7 Gonen, Doruk. “El yazisi ile vasiyetname.” Istanbul Universitesi,
2005,

8 Arnold Escher, Medeni Kanun Serhi, Miras Hukuku, Cev. Sabri

Sakir Ansay, Ankara, 1949, s. 344
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The way to arrange an oral testament is
explained in Articles 539/2-3 and 540 of
the TMK. As can be deduced from the
provisions listed above, the preparation

of the oral testament takes place in two
stages; the first stage is to illustrate the last
wishes, and the second is to document
these wishes. Notifying the witnesses of
the last wishes, which is within the first
stage, 539/2 is stipulated in Article 539/2
of the TMK. The provision states, "Thus
the legator tells his/her last desires to two
witnesses and employs them with the duty
to write or dictate a testament according to
his statement" According to this provision,
the law primarily regulates how and to
whom the legator will pronounce his last
wishes. The legator is required to inform
two witnesses of his last wishes. On the
other hand, both of the witnesses are
required to be ready and present when the
legator pronounces his last wishes.

5. Conclusion

The testament can be prepared in
various ways for the legator to convey
his last desires before he dies. In this
context, it is regulated in the Turkish
Law legislation that a testament can

be prepared in various formats so long
as it ensures that the will is carried

out after the legator's death and is
achieving its purpose. Yet, it should
not be forgotten that, apart from being
required to illustrate the will of the
legator, it is necessary for a testament
to comply with the material conditions
and format conditions specified in the
legislation. For if the proper procedure
is not followed, it will not be possible to
realize the legator's will after his death.
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9 SEROZAN, ENGIN, Law of Inheritance and Application
Studies, Ankara 2019, p.362

10 Omer Ugur GENCCAN, Law of Inheritance, Ankara-2016,
p.324

11 Serozan / Engin, Law of Inheritance and Application Studies,
Ankara 2019 p. 260

12 Imre / Erman, Law of Inheritance, p. 67

13 Gonen, Doruk. “Handwritten Testaments* [stanbul University,
2005,

14 Gonen, Doruk. “Handwritten Testaments" istanbul University,
2005,

15 Gonen,

7 Génen, Doruk. “Handwritten Testaments” Istanbul University,
2005,

17 Arnold Escher, Civil Law Commentary, Law of Inheritance,

Trans. Sabri Sakir Ansay, Ankara, 1949, p. 344
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PANDEMI GOLGESINDE SAGLIK
VERILERININ ISLENMESI

UK asng ‘ay ‘1S

Kimligi belirli ya da belirlenebilir gercek
kisilere ait her turlt bilgi 6698 sayili

Kisisel Verileri Korunmasi Kanunu (*KVKK?”,
“Kanun”) uyarinca kisisel veri olarak kabul
edilir. Kanun bu genel tanimdan sonra
6.maddesinde ozel nitelikli kisisel verileri
detaylandirarak kisisel veri kavramini
daraltarak bir ayrima gitmistir. Ozel nitelikli
kisisel veriler bu madde kapsaminda
kisilerin irki, etnik kokeni, siyasi disincesi,
fel-sefi inanci, dini, mezhebi veya diger
inanclari, kilik ve kiyafeti, dermek, vakif ya
da sendika Uyeligi, saghgl, cinsel hayati,
ceza mahk{miyeti ve glvenlik tedbirleriyle
ilgili verileri ile biyometrik ve genetik
verilerini kapsamaktadir. Bu madde
Ozelinde yer alan saglik verileri ise “Kisisel
Saglik Verileri Hakkinda Yonetmelik’in

4. maddesinin j bendi kapsaminda “Kimligi
belirli ya da belirlenebilir ger¢ek kisinin
fiziksel ve ruhsal saghdina iliskin her turlt
bilgi ile kisiye sunulan saglik hizmetiyle
ilgili bilgiler” seklinde tanimlanmigtir.

Diinya Saglik Orgtitiince Pandemi

olarak nitelendirilen salgin hastaliktan
sonra da saglik verilerinin islenmesi her
zamankinden daha onemli bir hal almistir.
Olaganustt kosullar yaratan bu Pandemi
durumu saglik verilerinin yogun bir
sekilde islenmesine sebep olmus; gelisen
dijitallesmeyle beraber hayatimizin olagan
akisl igerisinde yerini almistir. Bu ¢alismada
Covid-19 kapsaminda saglik verilerinin
islenmesine dair normlar ve uygulamalar,
ilgili mevzuat ve ornekler ¢ergevesinde
incelenmektedir.

1. Saglik Verilerinin Islenme
Sartlart

KVKK’nin 6. maddesinin 2 fikrasi uyarinca
ozel nitelikli kisisel veriler, veri sahibinin
aclk rizasi olmadan islenemez. Ancak
KVKK’nin devam eden maddesi ile bu
duruma bir istisna getirmistir. KVKK’nin
©.maddesinin 3.fikrasI kapsaminda saglk
ve cinsel hayata iliskin kisisel veriler

sOz konusuysa ancak kamu saghginin
korunmasi, koruyucu hekimlik, tibbi
teshis, tedavi ve bakim hizmetlerinin
yurttulmesi, saglik hizmetleri ile
finansmaninin planlanmasi ve yonetimi
amaclyla, sir saklama yukumltltigid altinda
bulunan kisiler veya yetkili kurum ve
kuruluslar tarafindan ilgilinin acik rizasi
aranmaksizin islenebilir. Kanun'un bu
hikmU uyarinca bu verilerin agik riza
aranmadan islenebilmeleri i¢in ancak
sayllan sartlardan birisinin varligr amaciyla
ve yine Kanun’'da sayilan kisiler tarafindan
islenmelidir. Kisisel verilerin islenmesinde
Kisisel Verileri Koruma Kurul'u (“Kurul”)
tarafindan belirlenen énlemlerin alinmasi
da bir diger sart olarak belirlenmistir. Bu
sartlar Kanun'da sayma yoluyla belirtilmistir,
bu nedenle sartlann genigletimesi
mumkun degildir.

Saglik verilerinin genel olarak islenen
kisisel verilerimizden daha hassas ve
onemle korunmasi gereken veriler olmasi
nedeniyle bu veriler, kanun kapsaminda
Ozel bir htktm altina toplanmistir. Zira
Kisisel Verileri Koruma Kurumu’nun
(“Kurum”) 09/12/2019 tarihli ve 2019/372
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PROCESSING HEALTH DATA IN
THE SHADOW OF THE PANDEMIC

IDUOK oSN J0MDT 2oUIDAL

Any information relating to an identified or
identifiable natural person is considered
as a personal data in accordance with

the Per-sonal Data Protection Law No.
6698 (“DPL", the “Law”). After this general
definition, the Law has made a distinction
by narrowing the concept of personal data
by detailing special quality personal data
in Article 6. Within the scope of this article,
the sensitive personal data includes data
concerning race, ethnic origin, political
opinion, philosophical belief, religion,
religious sect or other belief, appear-ance,
membership to associations, founda-tions
or trade-unions, health, sexual life, crimi-nal
convictions and security measures, and
the biometric and genetic data. The health
data included in this article is defined as
"Any information in relation to the physical
and men-tal health of an identified or
identifiable natural person and information
about the health ser-vice provided to the
person" under Article 4 of the "Regulation
on Personal Health Data".

After the epidemic, which is described as a
Pandemic by the World Health Organization,
processing of health data has become
more important than ever. The pandemic,
which has created extraordinary conditions,
has caused health data to be processed
intensively; and has taken its place in the
usual flow of our lives with the developing
digitalization. In this study, the norms and
practices of health data processing within
the scope of Covid-19 will be examined
within the framework of the relevant
legislation and examples.

HALF A CENTURY IN LAW: A GIFT TO YILMAZ EGEMENOGLU

1. Conditions of Processing
Health Data

In accordance with the second paragraph
of Article 6 of the DPL, sensitive personal
data cannot be processed without

the explicit consent of the data owner.
However, the DPL has made an exception
to this situation with its following article.

If personal data relating to health and
sexual life is in question within the

scope of the third paragraph of Article

6 of the DPL, only for the purposes of
protection of public health, carrying

out the preventive medicine, medical
diagnosis, treatment and care services,
planning and management of health
services and financing, can be processed
by the persons under the obligation of
confidentiality or authorized institutions
and organizations without the explicit
consent of the person concerned. In
accordance with this provision of the DPL,
in order for these data to be processed
without explicit consent, these data must
be processed only for the existence of
one of the listed conditions and again by
the persons listed in the Law. Taking the
measures determined by the Personal
Data Protection Board (the “Board”) in the
processing of personal data has been
determined as another condition. These
conditions stated in the Law are certain,
therefore it is not possible to expand the
conditions.

Since health data are generally more
sensitive than personal data that are
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numarall kararinda da saglik verilerinin
korunmasinin ne denli dnemli oldugu
vurgulanmaktadir’. Bu kapsama istisna
getiren bir kanun hikmu ise KVKK'nin
28/1-¢ maddesinde belirtilen milll
savunma, milli gtivenlik, kamu gtvenligi,
kamu duzeni veya ekonomik guvenlik
agisindan verilerin kanunla gorev ve
yetki verilmis kamu kurum ve kuruluslari
tarafindan yuritulen onleyici, koruyucu ve
istinbari faaliyetler kapsaminda islenmesi
halleridir. Bu durumlarda ilgili Kanun’un
uygulanmayacadi agikca belirtiimistir.

2. Saglik Verilerinin Islenmesinde
Covid-19°un Etkileri

Kisisel Verileri Koruma Kurumu 27 Mart
2020 tarihinde yayinlanan kamuoyu
duyurusunda saglik verilerinin islenme
sartlarini Kanun ve ilgili mevzuat
kapsaminda ele almig; konuyu pandemi
sartlarinda degerlendirerek bircok konuya
aclklik getirmistir. Bu duyuruya gore
COVID-19 virtstne karsi alinan 6nlemler
kapsaminda gergeklestirilen kisisel

veri isleme faaliyetleri gerekli, amacla
baglantili, sinirl ve olgult olmalidir. Kurum,
mevcut durumun kamu guvenligini ve
kamu duzenini tehdit etmesinden dolayi
kisisel verilerin Saglik Bakanhgr ve ilgili
kamu kurum ve kuruluslari tarafindan
islenebilecegini belirtmektedir. Kurum ilgili
duyurusunda gizlilik kuralini esas alarak
minimum dizeyde veri paylasimi yapiimasi
gerektiginin de altini ¢izmistir.

Pandemi surecinde salgini kontrol altina
almak icin 6zellikle mobilde birtakim
uygulamalar hayatimiza girmis, hem
tlkemizde hem de Dunya genelinde bu
tarz uygulamalar da sikca kullaniimaya
baslanmistir. Bu durum da saglik verilerinin
islenmesi, depolanmasi, yurt disina
aktariimasi stireclerini hizlandirmistir.
Dunya Uzerinde Avustralya, Cin,

ltalya, Guney Kore gibi pek ¢ok Ulke
karantinada olan kisilerin hareketlerini

kisitlamak, virtsle temasli kisileri kolaylikla
saptayarak salgimin onidnt kesmek adina
yeni uygulamalar uretip salgini kontrol
altina almaya calismaktadir. Ornegdin
Avustralya'da COVIDSafe isimli uygulama
sayesinde virlise yakalanmis bir kisiye

15 dakikadan fazla stre yakinlasildidi
tespit edildiginde saglik yetkililerine

uyari gitmektedir®. Turkiye'de de bilindigi
tzere bu amagla kullanilan uygulama
“Hayat Eve Sigar” uygulamasidir. Bu
uygulama kapsaminda kisinin konum
bilgileri alinarak civarindaki risk durumu
analiz edilmekte, kisilerin karantina
stUreleri hesaplanmakta ve virus kapmis
biriyle temasl olup olmadiklari da

yine bu uygulama sayesinde tespit
edilebilmektedir. Bu uygulamadan
alinabilen HES kodu hayatimizin biytk bir
alanina girmis, artik alisveris merkezleri,
adliyeler gibi toplu kullanim alanlarinin
yogun oldugu bu noktalara da ancak bu
kodun varlgr halinde giris saglanmaktadir.
Ayni zamanda “filyasyon” adi verilen
uygulama kapsaminda da kisilerin saglik
verileri alinarak, depolanmakta, ilgili
kurumlar ve Saglik Bakanhdi ile paylasilan
bu veriler belli dlgtlerde kamu ile de
paylasiimaktadir .

TUm bu yapilan uygulamalar normal
kosullarda saglik verilerinin islenmesi
kapsaminda degerlendirilecek

ve bu veriler acik riza alinmadan
islenemeyecektir. Bu veri islemeleri ancak
Kanun'a, Kisisel Saglik Verileri Hakkinda
Yonetmelik’e ve ilgili diger mevzuat
hikudmlerine uygun olarak yapilabilecektir.
Zira T.C. SAGLIK BAKANLIGI FILYASYON
ve IZOLASYON TAKIP SISTEMI(FITAS)
KULLANICI SOZLESMESI VE
MAHREMIYET POLITIKASI aydinlatma
metni ve buna paralel olarak HES
uygulamasina giriste kullaniciya sunulan
aydinlatma metninde de gortimektedir ki
Sadlik bakanhgr da verileri toplarken ve
islerken Kanun’un 6. maddesini dayanak
gostermektedir €.
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processed and needs to be protected
with great importance, they are collected
under a special provision under the law.
In the decision dated 09/12/2019 and
numbered 2019/372 of the Personal Data
Protection Authority (the “Authority”), it is
emphasized how important the protection
of health data is . A provision of the Law,
which makes an exception to this scope,
is the processing of data within the scope
of preventive, protective and intelligence
activities carried out by public institutions
and organizations authorized by law

in terms of national defense, national
security, public security, public order or
economic security specified in Article
28/1-¢ of the DPL. It is clearly stated that
the relevant Law will not be applied in
these cases.

2. Impacts of Covid-19 in the
Processing of Health Data

In its public announcement published

on 27 March 2020, the Personal Data
Protection Authority discussed the terms
of processing health data within the
scope of the Law and relevant legislation
and clarified many issues by evaluating
the issue under pandemic conditions.
According to this announcement, personal
data processing activities carried out
within the scope of the measures taken
against the COVID-19 virus should be

necessary, relevant, limited and measured.

The Authority states that personal data
can be processed by the Ministry of
Health and relevant public institutions
and organizations, as the current situation
threatens public security and public order.
In its related announcement, the Authority
also underlined the need to share

data at a minimum level based on the
confidentiality rule.

In order to control the epidemic
during the course of the pandemic,
certain applications have entered our
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lives, especially on mobile, and such
applications have started to be used
frequently both in our country and
around the world. This has accelerated
the processes of transferring, storing
and pro-cessing health data abroad.
Many countries around the world, such
as Australia, China, Italy, South Korea,
are ftrying to restrict the movements of
people in quarantine, and to produce new
applications to prevent the epi-demic by
easily detecting persons who con-tacted
with virus and to control the epidemic.
For example, thanks to the application
named COVIDSafe in Australia, when it
is detected that a person infected with
the virus has been approached for more
than 15 minutes, a warn-ing is sent to
health officials . Application used for this
purpose in Turkey, also known as "Hayat
Eve Sigar" application. Within the scope
of this application, the location infor-
mation of the person is taken and the
risk sit-uation around him/her is analyzed,
the quar-antine periods of the persons
are calculated and it can be determined
whether they are in contact with someone
who is infected with the virus. The HES
code, which can be obtained from this
application, has entered a large area

of our lives, and these points, such as
shopping malls and courthouses, where
common areas of use are intense, are only
accessible in the presence of this code.
At the same time, within the scope of the
application called "filia-tion", health data
of individuals are collected and stored,
and these data shared with the relevant
institutions and the Ministry of Health are
also shared with the public to a certain
extent.

All these applications will be considered
within the scope of processing health data
under normal conditions and these data
will not be processed without express
consent . These data processing can only
be done in accordance with the Law, the
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COVID-19 yalnizca kurumlar nezdinde
degil gercek kisiler kapsaminda da

ele alinmasi gereken bir problem

olarak karsimiza cikmaktadir. Ornegin
son zamanda siklikla karslilagilan ve

veri ihlallerine yol agan bir durum olan
apartmanda COVID pozitif teshisli
hastanin bulunmasi nedeniyle apartman
yonetimlerinin aldigr tutumdur. Bu
kapsamda 634 sayili Kat Mulkiyeti
Kanunu'nun 35. maddesi geregi
Yoneticiler ana gayrimenkulin korunmasi
ve bakimiicin kat maliklerinin yararina olan
hususlarda gerekli tedbirlerin alinmasinda
yetkilidirler. Ancak yoneticilere her ne
kadar boyle bir yukimlulik verilmis olsa
da kanuni sinirlar cercevesinde saglik
verilerinin paylasimini ancak gerekli
onlemler alinarak yetkili saglik kuruluslari
ya da kurumlar gergeklestirebilir. Bu
sebeple bu kisiler disinda yapilacak
herhangi bir paylagim Kanun'u ihlal
sayilabilecektir™.

Ayni zamanda isyerinde COVID pozitif
vakasl goruldigt durumlarda da bazi
saglik verilerinin isveren tarafindan
guvenlik agisindan paylasiimasi
istenebilmektedir. Bu konularda Kisisel
Verileri Koruma Kurum'u isverenin vakalar
hakkinda personeli bilgilendirmesi
gerektigini belirtmektedir. Ancak Kurum, bu
bilgilendirmeyi yaparken agiklanan verilerin
mini-mum duzeyde tutularak koruyucu
tedbirlerin alinmasini dnermektedir. Kurum,
bu gibi durumlarla karsilagiimasi halinde
personelin bilgilendirmesi kapsaminda
ornek bir metin hazirlamistir. Agiklama
soyledir: “..Genel Mudurluk binamizin 5.
katinda calisan bir arkadasimizin COVID-19
testinin pozitif ¢iktigini bildirmek isteriz.
Testi pozitif ¢cikan arkadasimizin binada
bulundugu tarihler dikkate alinarak,
arkadasimizla temasta bulunan kisiler
tespit edilerek kendilerini durum hakkinda
bilgilendirecediz...” Boyle bir aciklamanin
yapilmasiyla saglk verilerinin mimkun
oldugunca gizlilik ilkesine uygun ve ayni

zamanda diger personellerin de saghgini
tehlikeye atmayacak sekilde personelin
bilgilendiriimesi amaglanmistir®.

3. Sonucg

Saglik verileri genel olarak farkli
bir cercevede kanunen ayri bir
korumaya alinmistir. Bu kapsamda
yeni bir hayat dizenine insanldi
mecbur kilan pandemi kosullari ise
saglik verilerinin her zamanki gibi
korunmasini guglendirmektedir.
Ancak bu kosullarda ise saglk
verilerinin korunmasinin énemi
daha cok ortaya cikmaktadir.

Bu kapsamda saglik verilerinin
islenmesi sirasinda hukuka
uygunluga Ust duzeyde dnem
verilmesi, bu hususlarda Kurum’un
yayimladigi karar ve duyurularn da
onemsenmesinde fayda vardir.

Diinya tzerinde adeta topyekin bir
halde, teknolojinin her tirld nimetleri
kullanilarak virUs ile micadele
edilirken hukukun dstunlugu goz
ardi edilmemelidir. Her ne kadar
olaganustu kosullarda mucadele
verilse de, pandemi strecinin
sonlanmasindan sonra ortada

cok buytk bir veri ihlali sonucuna
sebebiyet vermemek igin mumkin
oldugunca az veri paylasiminda
bulunularak saglik verilerinin
hassasiyetine dnem verilmelidir. Zira
henlz bu surecten sonra verilerin
akibeti hususunda net bir bilgi
yoktur. Bu sebeple veri ihlallerinin
onlne gecilmesi adina hukuka ve
insan haklarina uygun ¢ozumlerle
hareket edilmelidir.
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Regulation on Personal Health Data and
other relevant legislation provisions. It can
be seen in the clarifica-tion text of TR.
MINISTRY OF HEALTH FILIA-TION AND
INSULATION MONITORING SYS-TEM
(FITAS) USER CONTRACT AND PRIVA-CY
POLICY and in the clarification text pre-
sented to the user at the access to the
HES application that the Ministry of Health
bases on the Article 6 of the Law while
collecting and processing the data ™ .

COVID-19 confronts us as a problem

that needs to be addressed not only for
insti-tutions but also for real persons. For
example, it is the attitude of apartment
managements due to the presence of
COVID-positive patients in the apartment,
which has been frequently encountered
recently and caused data breaches. In
this context, in accordance with Article 35
of the Property Ownership Law No. 634,
the Managers are authorized to take the
necessary measures for the protection
and maintenance of the main real

estate for the benefits of the flat owners.
However, although such an obligation has
been given to managers, only authorized
health institutions or establishments can
share health data within the legal limits by
taking necessary precautions. Therefore,
any sharing made other than these
persons may be deemed a violation of the
Law .

At the same time, in cases where COVID
positive cases are seen in the work-place,
it may be requested by the employer to
share some health data for safety. In these
matters, the Personal Data Protection
Authority states that the employer should
inform the personnel about the cases.
However, the Authority recommends
taking protective measures by keeping
the disclosed data at @ minimum while
making this notification. The Authority

has prepared a sample text to inform the
personnel in case of such situations. The
explanation is as follows: ”... We would like
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to inform you that a friend working on the
5th floor of our Head office has tested
positive for COVID-19. Considering the
dates that our friend, who has a positive
test, was in the of-fice, we will identify
the people in contact with our friend

and inform them about the situation..”

By making such a statement, it recom-
mended a disclosure in accordance with
the confidentiality of health data as much
as pos-sible and at the same time not
endangering the health of other personnel

3. Conclusion

Health data are generally protected
by a separate law in a different
framework. In this context, pandemic
conditions that oblige hu-manity

to a new life order strengthen the
pro-tection of health data as usual.
However, un-der these conditions,
the importance of pro-tecting health
data becomes more evident. In this
context, it is beneficial to give a high
level of importance to compliance
with the law dur-ing the processing
of health data, and to pay attention to
the decisions and announcements
published by the Authority.

The rule of law should not be ignored
while fighting the virus by using all the
bless-ings of technology, aimost as a
whole all over the world. Although the
struggle is fought un-der extraordinary
conditions, attention should be paid to
the sensitivity of health data by sharing
as little data as possible in order not
to cause a huge data breach after

the end of the pandemic process.
Because there is no clear information
about the fate of the data after this
process. For this reason, in order to
pre-vent data breaches, action should
be taken with solutions that comply
with the law and human rights.
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HAKSIZ REKABET BAGLAMINDA

BASKALARININ IS URUNLERINDEN

YETKISIZ YARARLANMA

21SyDII] DUDY DASNY “AY

Gunumuzde gecerli olan liberal ekonomi
anlayisi serbest rekabet ilkesine
dayanmaktadir. Turkiye ekonomisi de bu
anlayisa paralel sekilde serbest piyasa
ekonomisi ilkelerine dayanan rekabetgi
bir yapi arz etmektedir. Anayasanin 48.
maddesi “Herkes, diledigi alanda ¢alisma
ve stzlesme hirriyetlerine sahiptir. Ozel
tesebbusler kurmak serbesttir. Devlet,
Ozel tesebbuslerin milli ekonominin
gereklerine ve sosyal amaglara uygun
yurtmesini, glivenlik ve kararllik icinde
calismasini saglayacak tedbirleri alir”
seklindedir. Bu hikimde somutlastig
Uzere, herkes diledigi alanda calisma,
Ozel tesebbis kurma ve sozlesme
hirriyetine sahiptir. Anayasanin isbu
maddesinde tanimlanan ¢alisma ve
sozlesme hirriyetinin herkese taninmig
olmasi ¢calisma hayatinda rekabetci yapinin
benimsendigi ve Ozel tesebbuslerin de
piyasa aktoru olarak kabul edildigini ortaya
koymaktadir. Yasama organi bir yandan

bu d¢zgurligu tanimlarken diger yandan
da Anayasa'nin “Piyasalarin denetimi ve
dis ticaretin dizenlenmesi” kenar baslikli
167. Maddesi ile Anayasa m. 48 ile serbest
biraktig “Calisma, Ozel Tesebbiis Kurma
ve Sozlesme Hurriyet'ini denetlemekle
gorevini Ustlenmistir. Anayasa m. 167°deki
dizenleme su sekildedir; “Devlet, para,
kredi sermaye, mal ve hizmet piyasalarinin
saglikli ve duzenli islemlerini saglayici ve
gelistirici tedbirleri alir; piyasalarda fiilli

veya anlasma sonucu doJacak tekellesme
ve kartellesmeyi onler”. Ayrica Anayasa m.
172’ye gore, “Devlet, tuketicileri koruyucu
ve aydinlaticr tedbirler alir, tiiketicilerin
kendilerini koruyucu girisimlerini tesvik
eder”

TUm bu dizenlemeler ile tam ve durtst
reka-betin korunmasi, gelistirimesi ve
surdurdlebilir-ligi amaclanmis ve bu
amaclar gergeklestirme gorevi devletin
sorumlulugu olarak belirlenmistir. Bu
anayasal gorevin saglanmasi i¢in reka-bet
Ozgurligundn sinirlarini da kanunlarla
cizmistir. Bu yazida, rekabet 6zgurliginun
Ticaret Kanunuyla ¢izilmis sinirlarindan biri
olan baskalarinin is Urtnlerinden yetkisiz
yaralanmak suretiyle haksiz rekabet
yaratiimasi hususu incelenecektir.

1. Genel Olarak Haksi1z Rekabet
Hiikiimleri

Haksliz rekabet htktmleri 6102 sayili

Turk Ticaret Kanunu'nun (“TTK") 54 ila
©63.maddeleri arasinda dizenlenmekte
olup haksiz rekabet, rakipler arasinda veya
tedarik edenlerle musteriler arasindaki
iliskileri etkileyen aldatici veya durustlik
kuralina diger sekillerdeki aykirt davranislar
ile ticari uygulamalar olarak tanimlanmistir.

Baslica haksiz rekabet halleri TTK'nun
55.maddesinde ornekleme seklinde
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UNAUTHORIZED USE OF OTHER'S
BUSINESS PRODUCTS WITHIN THE
CONTEXT OF UNFAIR COMPETITION

21syDIY] bUnY VSN 1Y

The current liberal economy
understanding is based on the principle
of free competition. The economy of
Turkey is also based on this concept in
parallel to the principles of free market
economy poses a competitive structure.
The 48th Article of Constitution is
regulated as “Everyone has the freedom
to work and conclude contracts in the
field of his/her choice. Establishment of
private enterprises is free. The State shall
take measures to ensure that private
enterprises operate in accordance with
national economic requirements and
social objectives and in security and
stability”. As embodied in this provision,
everyone has the freedom to work in

the field they wish, to establish a private
enterprise and to conclude contract. The
fact that the freedom of work and contract
defined in the aforementioned article of
the Constitution is granted to everyone
reveals that a competitive structure has
been adopted in business life and that
private enterprises are also accepted

as market actors. The legislative body
not only defines this freedom, but also
the 167" Article of the Constitution, titled
"Supervision of Markets and Regulation
of Foreign Trade", undertook the task of
supervising the "Work, Establishing Private
Enterprise and Contract Freedom", which
the 48" Article released. The 167" Article
states that “The State shall take measures
to ensure and promote the sound, orderly

functioning of the market for money, credit,

capital, goods and services; and shall
prevent the formation of monopolies and
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cartels in the markets, emerged in practice
or by agreement”. In addition, according to
the 172" Article of Constitution, “The State
shall take measures to protect and inform
consumers and shall encourage their
initiatives to protect themselves”.

With all these regulations, it is aimed to
pro-tect, develop and sustain full and fair
competi-tion, and the duty of realizing
these goals has been determined as

the responsibility of the state. In order to
achieve this, legal systems have drawn
the limits of freedom of competition by
laws. In this article, we will examine the
issue of creating unfair competition by
unauthorized use of other’s business
products, which is one of the limits of
freedom of competition drawn by the
Commercial Code,.

1. Terms of Unfair Competition in
General

The terms of unfair competition are
regulated between the 54" and 63
articles of the Turkish Commercial Code
("TCC") numbered 6102, and the unfair
competition is defined as deceptive or
other forms of contrary to the rule of good
faith and commercial practices that affect
the relations between the competitors or
between the suppliers and the customers.

a.  Major unfair competition situations
are listed as sampling in Article 55 of
the TCC and this list is not restrictive.
Pursuant to this article, these cases
can be listed as follows:
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sayllmis olup bu sayma sinirlayici nitelikte
degildir. Madde hikmU uyarinca bu haller
su sekilde siralanabilir:

a. Ddrustltk kuralina aykir reklamlar ve
satis yontemleri

b. Sozlesmeyiihlale veya sona
erdirmeye yonelik davranig ve
uygulamalar

c. Bagkalannin ig trtinlerinden yetkisiz
yararlanma halleri

d.  Uretim ve is sirlarini hukuka aykir
olarak ifsa etme halleri

e. s sartlanina uymama halleri

f. Durtstluk kuralina aykiri islem sartlari
kullaniimasi

TTK madde 55te sayiimamakla birlikte,
genel hitkim olan 54/2. maddenin
kapsamina giren davranis ve uygulamalar
da haksiz rekabet olusturacagi ayrica
belirtiimelidir. Kanun koyucunun madde
55'te saydigi hallerin ise bir ayricalidi
bulunmaktadir. Soyle ki; TTK 55te sayilan
kategorilerden birinin kapsamina girdidi
saptanan davranis i¢in artik, genel haksiz
rekabet hukmine gore (TTK m.54/2) bir
inceleme yapiimasina gerek kalmaksizin
bu davranisin dogrudan haksiz rekabete
yol actigr kabul olunur.

II. Baskalarimin Is Uriinlerinden
Yetkisiz Yararlanma

Baskasinin is trunlerinden yetkisiz
yararlanma hali, TTK'nun 55/1.maddesinin
(c) bendinde, haksiz rekabet hukukunun
temelini olusturan emek ilkesinin bir
yansimasi ve durustluge aykiri bir davranis
olarak degerlendirilmistir. Ilgili madde su
sekildedir:

“TTK m.55/1- ¢) Bagkalarinin is Urtnlerinden
yetkisiz yararlanma; ozellikle;

1. Kendisine emanet edilmis teklif,
hesap veya plan gibi bir is drinunden
yetkisiz yararlanmak,

2. Uclncl kisilere ait teklif, hesap veya
plan gibi bir is drintnden, bunlarin
kendisine yetkisiz olarak tevdi edilmis
veya sadlanmis oldugunun bilinmesi
gerektigi halde, yararlanmak,

3. Kendisinin uygun bir katkisi olmaksizin
baskasina ait pazarlanmaya hazir
calisma trdnlerini teknik cogaltma
yontemleriyle devralip onlardan
yararlanmak.”

Bentte belirtilen t¢ hal, uygulamada sik
karsilan orneklerdendir. Bu sonuca, bendin
metninde yer alan ‘Ozellikle’ ibaresinden
ulasmak mumkunddr. Dolayisiyla,
baskalarinin is drinlerinden yetkisiz
yararlanma durumu bentte belirtilen ¢ hal
disinda ortaya ¢ikarsa da haksiz rekabete
sebebiyet verebilecektir. Yine de Kanun
koyucunun ozellikle duzenledigi haller
siraslyla ele alinacaktir.

A. Dogrudan Hak Sahibi Tarafindan Tevdi
Edilmis is Uriinleri

Bir kimse, kendisine tevdi edilmis (emanet
edilmis) teklif, hesap veya plan gibi bir is
drd-ninden yetkisiz olarak yararlanirsa,
durust ve bozulmamig rekabeti engeller ve
haksiz reka-bete sebebiyet verir (TTK m.
55/1-¢).

Bu dizenlemenin uygulanmasi agisindan,
iki onemli sarttan bahsedilebilir. Bunlardan
iIki, teklif, hesap veya plan gibi is
drinlerinin emanet olarak birakiimasidir.
Baska bir ifadeyle bu is Urtnleri, hukuka
ayKkiri olarak ele gegcirilmis degildir.
Hukimdeki ‘emanet veriime’ kavramini

is Urtnlerinin sadece saklanmasi igin
verilmesi degdil, ayni zamanda hak sahibinin
kendi iradesiyle ve fakat yararlaniimamasi
kosuluyla verilen tum ihtimaller agisindan
ele almak gerekmektedir. Ancak sadece
duslince asama-sinda kalmis ve herhangi
bir calisma yaplimamis fikirler bu kapsamda
kabul edilmez. Bunun yaninda, taraflar
arasinda is drtnlerinin emanet edilmesine
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a. Advertisements and sales methods
contrary to the rule of good faith

b.  Behaviors and practices to violate or
terminate the contract

¢.  Unauthorized use of other's business
products

d.  Unlawful disclosure of production and
business secrets

e. Non-compliance with business
conditions

f. Implementation of transaction
conditions contrary to the rule of
good faith

Although it is not included in Article 55

of the TCC, it should also be stated that
the behaviors and practices within the
scope of the general provision 54/2 will
create unfair competition as well. The
cases listed by the legislator in Article 55
have a privilege. Namely; for the behavior
determined to fall within the scope of one
of the categories listed in TCC 55, it is
accepted that this behavior directly leads
to unfair competition without the need for
an examination according to the general
unfair competition provision (TCC Article
54/2).

II. Unauthorized Use of Other's
Business Products

Unauthorized use of someone else's
business products has been evaluated

as a reflection of the labor principle which
forms the basis of unfair competition law
and an act against good faith in the clause
(c) of Article 55/1 of the TCC. The relevant
article is as follows:

“TCC Art.55/1- ¢) Unauthorized use of
others' business products; especially;

1. Unauthorized use of a business
product such as an offer, account or
plan entrusted to it,

2. To benefit from a business product
such as a third party offer, account or
plan, in case it needs to be known
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that these have been deposited or
provided to him without authorization,

3. Taking and benefiting from someone
else's ready-to-market work products
by means of technical duplication
without his own contribution”

These three situations stated in the
clause are examples that are frequently
encountered in practice. It is possible
to reach this result from the phrase of
"especially" in the text of the article.
Therefore, the unauthorized use of
other’s business products may cause
unfair competition even if it occurs
outside of the three situations specified
in the clause. Nevertheless, the cases
specifically regulated by the legislator will
be discussed sequentially.

A. Business Products Deposited Directly
by the Rightholder

If a person makes an unauthorized use

of a business product such as an offer,
account or plan that has been entrusted
to him, it pre-vents fair and undistorted
competition and causes unfair competition
(TCC art.55/1-¢, ).

In terms of the implementation of this
regulation, two important conditions

can be men-tioned. The firstis to leave
business products such as proposals,
accounts or plans as an escrow. In other
words, these business prod-ucts were not
seized illegally. The concept of 'entrusting’
in the provision should not only be given
for storage of business products, but also
should be considered in terms of all the
possibilities given by the rightholder on
his own will and on the condition that they
are not used. However, the ideas that
remained only at the thought stage and
for which no studies were conducted are
not accepted within this scope. In addition,
there may also be an agreement between
the parties to entrust business products.
The important thing is the powers that
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dair anlasma da s6z konu-su olabilir.
Onemli olan, is Gruinlerini tevdi eden kisinin
tevdi ettigi kisiye tanidigr yetkilerdir. Bu
yetkiler arasinda s6z konusu Uriinler-den
yararlanma yetkisi yoksa ilk sart saglanmig
olacaktir.

Diger sart ise, emanet edilen ig Urlnlerinin
yet-kisiz olarak, yani i Urtinlerinin sahibi
olan kisinin, emanet ettigi kisiye bu
noktada herhangi bir hak veya yetki
tanimadigr halde kullaniimasi veya
yararlanilmasidir. Dolayisiyla bu nok-tada
glveni kotlye kullanma durumunun da
ortaya ¢lkabilecegini belirtmek isteriz.

B. Dogrudan Hak Sahibi Tarafindan
Tevdi Edilmemis is Uriinleri

Bir kimse, kendisine hak sahibi tarafindan
dedil de baska bir kisi tarafindan verilen
veva sadlanilan, tgtnct kisilere ait teklif,
hesap veya plan gibi bir is drununden,
bunlarin kendisine yetkisiz olarak tevdi
edilmis veya saglanmis oldugunu bilmesi
gerektigi halde, yararlanmasi durumunda
haksiz rekabete sebebiyet verecektir (TTK
m. 55/1-¢,2). Bu hiukimle 6zellikle, teklif,
hesap veya plan gibi bir kisiye emanet
edilmis is Urunlerinin, emanet edilen kisi
tarafindan baska bir isletmeye veya kisiye
verilmesini engellemeyi amaclandidi
soylenebilir.

Bu hikim acgisindan ¢ sartin mevcudiyeti
s0z konusudur. Bu sartlardan ilki, is
drinleri, yetkisiz kullanan kisiye dogrudan
bu trinlerin sahibi tarafindan dedil,
Uclnci bir kisi tarafindan tevdi edilmis
veya saglanmis olmasi ve dgunci kisinin
bu drinleri tevdi etme veya sadlama
konusunda yetkisi bulunmamasidir. Diger
sart, yetkisiz kullanimda bulunan kisinin,

is Urtnlerinin yetkisiz tguncu kisilerce
tevdi edildigini veya saglandigini bilmesi
veya bilmesi gerekmesidir. Son sart ise,
kendisine yetkisiz olarak tevdi edilen veya
saglanilan is drdnlerinin kullaniimasi veya

onlardan yararlaniimasidir. Bu tg¢ sartin
gerceklesmesiyle is Uriinleri tevdi edilen
veya saglanilan kisi durdstlik kuralina
aykir davranmis olacak ve haksiz rekabet
meydana gelecektir.

C. Pazarlanmaya Hazir Olan veya
Cogaltilip Yararlanilan is Uriinleri

Bir kisinin, kendisinin uygun katkisi
olmaksizin baskasina ait pazarlanmaya
hazir calisma Urtnlerini teknik ¢cogaltma
yontemleriyle devralip onlardan
yararlanmasi da haksiz rekabete
sebebiyet verecektir (TTK m. 55/1-c, 3).
Bu dizenleme, TTK m. 55/1-c1-2'den
farkli olarak gtiveni kotuye kullanmadan
tirememekte, baska sartlarin varligina
intiyac duyulmaktadir.

Isbu bent kapsaminda, baskasina ait
piyasaya strulmeye hazir calisma
drdnlerini modern tretim teknikleriyle
daha az maliyetle cogaltip, zamandan

ve sermayeden tasarruf elde ederek ilk
Ureten kisiye karsi haksiz rekabet avan-taji
saglanmasini dnlemeyi amacladigindan
sOz edilebilir.

Isbu bendin uygulanmasi acisindan

¢ sart soz konusudur. Bu sartlardan

iki, bagkasina ait calisma trinlerinden
yararlanan kisinin, bu drtnler Uzerinde
uygun bir katkisinin olmamasidir.
Dolayisiyla, Urtnler tzerinde uygun kat-kisi
olan kisi, bu Urtinler baskasina ait olsa da
sOz konusu pazarlanmaya hazir ¢alisma
drdnlerini teknik ¢ogaltma imkanlariyla
devralip yararlanabilecektir. Ikinci sart, s6z
konusu ¢alisma uUrunlerinin pazarlanmaya
hazir halde olmasi gerekliligidir. Son sart
ise, calisma Urtnle-rinin teknik ¢cogaltma
yontemleriyle devralinip onlardan
yararla~niimasidir. Yani bir caligma tring,
teknik ¢ogaltma yontemleriyle devralin-
mis, ancak bunlardan yararlanimamissa

bu dizenleme kapsaminda haksiz rekabet
hali ortaya ¢lkmayacaktir.®
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the person who entrusts the busi-ness
products gives to the person he has en-
trusted. If the authorization to benefit from the
products did not exist among these authorities
in question, the first condition will be met.

The other condition is the unauthorized
use or exploitation of the entrusted
business prod-ucts, that is, the person
who owns the busi-ness products does
not grant any rights or authorization at
this point to the person he entrusted.
Therefore, we would like to point out that
abuse of trust may also occur at this point.

B. Business Products Deposited Not
Directly by the Rightholder

Whereas a person takes advantage of a
busi-ness product such as a third party
proposal, account or plan provided or
provided by another person, not by the
rightholder, although he should know that
these have been deposited or provided
to him without authorization, it will cause
unfair competition (TCC Art. 55/1-c, 2). It
can be said that this provision specifically
aims to prevent business products
entrusted to a person, such as proposals,
accounts or plans, from being given

to another business or person by the
entrusted person.

There are three conditions in terms of this
pro-vision. The first of these conditions

is that the business products must

have been deposited or provided by

a third party, not directly by the owner

of these products, to the unauthorized
user, and the third party must not be
authorized to deposit or provide these
products. Another requirement is that the
unauthorized person must know or need
to know that the business products are
deposited or provided by unauthorized
third parties. The last condi-tion is the use
or utilization of business prod-ucts that
have been deposited or provided to him
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without authorization. With the fulfillment
of these three conditions, the person
whose business products are deposited
or provided will act in violation of the rule of
good faith and unfair competition will occur.

C. Business Products Ready to be
Marketed or Reproduced and Utilized

The utilization of other’s work products
that are ready to be marketed by means
of technical duplication methods without

a proper contribu-tion will cause unfair
competition (TCC Art.55/1-c, 3).This
regulation, TCC Art. 55/1-¢, unlike 1-2, does
not derive from abuse of trust, and other
conditions are required.

Within the scope of this clause, it was
men-tioned that it aims to prevent unfair
competitive advantage against the

first producer by repro-ducing other's
work products by modern production
techniques, which are ready to be put on
the market, with less cost by saving time
and capital.

There are three conditions for the
application of this clause. The first of
these conditions is that the person who
utilizes from other’s work products does
not have an appropriate contri-bution to
these products. Therefore, the per-son
who has the appropriate contribution on
the products will be able to take over

and benefit from the technical replication
possibili-ties of the mentioned work
products ready for marketing even if these
products belong to someone else. The
second condition is that the work products
in question must be ready for marketing.
The last condition is the utilization of work
products that are taken over by technical
replication methods. In other words, if a
work product has been taken over by
technical replication methods, without the
utili-zation, unfair competition will not occur
within the scope of this regulation.
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II1. Haksiz Rekabet Kapsaminda
Acilabilecek Davalar®

Haksliz rekabet fiilini isleyen kisilerin bu
davranislarinin sonucu olarak hukuki

ve cezai sorumluluklarr bulunmaktadir.
Haksliz rekabet fiillerinden baskalarini is
Urtnlerinden haksiz yararlanmayi konu
alan bu yazimizda kisaca haksiz rekabet
nedeniyle zarar goren Kisilerin acabilecegi
davalara da deginileceklir.

A. Hukuk Davalari

TTK 56. madde uyarinca, haksiz rekabet
sebebiyle ekonomik menfaatleri zarar goren
veya boyle bir tehlikeyle karsilasabilecek
olan kimselerin (i) tespit davasi, (i) haksiz
rekabetin men’i davasi ve (i) haksiz rekabet
sonucunda ortaya ¢ikan maddi durumun
ortadan kaldirimasi davasi(haksiz rekabetin
ref’i davasi olarak da anilmakta olup eski
hale iade davasi niteligindedir) agma hakki
bulunmaktadir. Bunlara ek olarak, haksiz

IV. Sonuc

Bagkasinin is trtnlerinden

yetkisiz yararlanma, TTK m. 55/1-c
hikmunde yer alan, haksiz rekabet
hukukundaki gelismeleri Turk

hukuk sistemine kazandiran olumlu
dlzenlemelerdendir. Zira haksiz
rekabet hukukunda gecerli olan
emek ilkesinin bir yansimasidir ve
uygulamaya yol gosterici niteliktedir.
Ancak bu hukmun ig Urlnlerine veya
calisma Urinlerine yonelik dogrudan
bir koruma saglamadigr belirtmek
gerekmektedir. Dlzenlemede
engellenmeye calisilan husus,
baskalarinin is veya calisma
drtnlerinden bentte belirtilen sartlar
cercevesinde ve bunlarla sinirli
olmamak Uzere, yetkisiz veya haksiz
olarak yararlaniimasidir.
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rekabet fiiline karsi maddi ve manevi
tazminat davasi da aclilabilecektir.

B. Ceza Davalari

Hangi haksiz rekabet filllerinin cezayi
gerektirecedi TTK 62/1'de gosterilmistir.
Cezai tatbikata, fillin daha agir cezayi
gerektiren sug¢ olusturmadigi takdirde,
56.madde geregince hukuk davasi agma
hakkini haiz olanlardan birinin sikayeti
Uzerine bagslanir.
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III. Cases Can be Filed in Terms of
Unpair Competition

Persons who commit unfair competition
acts have legal and criminal responsibilities
as a result of their behavior. In this article,
which deals with the unfair use of other’s
business products from unfair competition
acts, we will briefly mention the lawsuits
that can be filed by people who are
harmed by unfair competition.

A. Civil Lawsuits

Pursuant to Article 56 of the TCC,
individuals whose economic interests are
harmed or who may face such a danger
due to unfair competition have a right to
file (i) a declaratory judgment action, (i)

a prevention of unfair competition, and

(iii) a lawsuit for the elimination of the
material situation (it is also considered as
the case of unfair competition and has the
characteristic of a restitution in kind) arising
as a result of unfair competition. In addition,
pecuniary and non-pecuniary damages
may be filed against unfair competition act.

B. Criminal Lawsuits

Unfair competition acts which will require
punishment is shown in Article 62/1 of the
TCC. Criminal practice is started upon the
complaint of one of those who have the
right to file a civil lawsuit in accordance
with Article 56, unless the act does not
constitute a crime requiring a heavier
penalty.
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IV. Conclusion

Unauthorized use of other’s
business products, which is stated
in the Article 55/1-c of the TCC, is
one of the positive regulations that
brings the developments in unfair
competition law to the Turkish legal
system. Likewise, it is a reflection
of the labor principle prevailing

in unfair competition law and it is

a guide for practice. However, it
should be noted that this provision
does not provide direct protection
for business or work products. The
issue tried to be prevented in the
regulation is the unauthorized or
unfair use of other’s business or
work products, including but not
limited to the conditions specified in
the clause.
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NOROBILIM, HUKUK
VE OZGUR IRADE

duan unyson ‘ay
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Tipla ilgili arastirmalar ve buna bagl olarak
norobilim alaninda yasanan gelismeler
yuzyillardir siregelmis birgok uygulamayi
sorgulatmayi basarmistir. Ozellikle 20.
yUzyilin ikinci yarisinda ortaya atilan fikirler
ve bu fikirlerin dayanak noktasini teskil
eden arasgtirmalar 6zgur iradenin varhgini
fazlaslyla irdelemis ve dogal olarak bu
durumdan en ¢ok elestiriyi kisilerin sugtan
sorumlulugu ne olgudedir sorusuyla hukuk
sistemi, ozellikle ceza yasalar almistir.

Charles Whitman, Teksas Universitesinde
cok basaril bir 6grenciydi ve Stanford
Binet zeka testinde aldidi 138 puanla
dinyanin en zeki %0,'lik dilimine girmisti.
Whitman'in olduk¢a mutlu bir evlilik hayat
ve saygin bir yasami olmasina ragmen bir
gun dniversitesine bir bavul dolusu silah
ve cephane ile gidip 13 kisinin 6limine
sebep olmustu. Arkasinda biraktidi

intihar mektubunda gegen bazi cimleler
‘son zamanlarda (ne zaman basladigini
hatirlayamiyorum) birgok sira disi ve
mantiksiz distincenin kurbani olmug
durumdayim/Bir keresinde bir doktorla

iki saate kadar konusup, ona ¢ok guglu
bigimde hissettigim siddet duygusunun
altinda ezildigimi anlatmaya ¢alistim.
Anlamini muhteva edip, bu cumleler
beraberinde tip dunyasinda etkili bir merak
olusturmustu. Whitman’in otopsisinde
beyni acildi ve Gliyoblastom adli bir timor,
beynin ‘amigdala’ olarak adlandirilan
bolumind sikistinyordu. Beynin bu bolumi
kiside korku ve saldirganlik merkezde
olmak tzere duygu mekanizmasini

calstirdigricin bu sikisma ile beraber
saldirganca davraniglar meydana
gelebilmektedir.

Julia isimli bir kadin kocasi Alex ile mutlu
bir sekilde devam eden uzun bir evlilik
yasamlari olmasina ragmen Alex’in cinsel
tercihlerinin pedofili yoninde dedistigini
ve kocasinin siklikla cocuk pornografisiyle
ilgili sitelere girdigini ve dergiler aldigini
tespit etmisti. Doktora giden Alex’in
beyninin ‘Orbitofrontal korteks” adi verilen
bolgesinde biytk bir tumorun varligl
saptandi ve ameliyatla bu timor alindl.
Ameliyat sonrasi bir anda normalde dénen
Alex bir stre sonra tekrardan ayni meyilleri
gosterince tekrardan doktora gitti ve
beyindeki timdrun tamaminin alinamamis
oldugu, kalan tumorun tekrardan alinmasi
gerektigi teshisiyle Alex bir kez daha
ameliyat olmus ve eski haline donmustu.

Yukarida ornedi verilen iki olay ve daha
nicesi tip dunyasinda 6zgur iradenin varligi
hakkinda stphe dogurdu ve buna bagl
olarak da kararlarimizi verirken bilincimizin
ne kadarinin devrede oldugu sorulari
mercek altina alinmaya baslandi. Bu
zamana kadar beyin ve norobilim alaninda
yapilan arastirmalarla insan beyninin

cok buytk bir kisminin biling tarafindan
kontrol edilemedigi, birey dogdugu zaman
beyninin bos bir levhadan (tabula rasa)
ibaret olmadidi, genetik yapilarla beraber
ornedin annenin hamilelik strecinde
madde kullanip kullanmamasi, bireyin
yetistigi ortam, beslenmesi gibi unsurlarin
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NEUROSCIENCE , LAW
AND FREE WILL

dua9 unyso)d ‘1Y

Medical research and developments in
neuroscience have managed to question
many applications that have been
ongoing for centuries. Especially, the
ideas put forward in the second half of
the 20th century and the researches that
underlie these ideas, have scrutinized the
existence of free will, and naturally, the
legal system, especially the criminal laws,
has come in for criticism because of this
dispute with the question of "How much
the responsibility of individuals for crime is.

Charles Whitman was a very successful
student at the University of Texas, and in
consequence of the taking 138 points on
the Stanford Binet intelligence test, he has
entered in the 0.1% zone of the smartest of
the whole World. Although Whitman had a
very happy married life and a dignified life,
he went to his university with a suitcase
that was filled with full of guns and
ammunition and he killed 13 people. Some
sentences in the suicide letter he left
behind were recently (I can't remember
when it started) | have been the victim of
many unusual and irrational thoughts / |
have once talked to a doctor for up to two
hours and tried to explain to him that | was
overwhelming by the violent feeling | felt
very strongly. These sentences created
an effective curiosity in the medical world.
At Whitman's autopsy, his brain was
opened and discovered a tumor called
Glioblastoma that was compressing the
part of the brain called the 'amygdala’ This
part of the brain activates the emotional

HALF A CENTURY IN LAW: A GIFT TO YILMAZ EGEMENOGLU

mechanism, with fear and aggression at
the center and, aggressive behaviors can
occur by virtue of this compression.

A woman named Julia had found out
sadness situation that despite having

a long and happy marriage with her
husband Alex. Alex’s sexual preferences
were beginning to tend to pedophilia and
that her husband had begun to visit child
pornography sites frequently and to buy
magazines relevant this categories. The
presence of a large tumor in the area

of Alex's brain called the "Orbitofrontal
Cortex" had been detected, and this
tumor was surgically removed. Initially,
Alex returned normally after the surgery,
however, he had to go back to the doctor
after a while when he showed the same
tendencies again and he was diagnosed
that the tumor in the brain could not be
removed and the remaining tumor had to
be removed again.

The two events exemplified above, and
many more, that cause suspicion about
the existence of free will in the medical
world, and accordingly, the questions

of how much of our consciousness has
efficiency in the process of the making our
decisions, have began to be scrutinized.
In consequences of the researches done
in the field of brain and neuroscience up
to this time, various results have been
explained about great effect of some
situations on mental developments and
unconscious behaviors. Examples of

39



40

da zihinsel gelisimde ve biling disi meydana
gelecek davranislarda buyik bir etkiye sahip
oldugu gibi ¢esitli sonuglara ulasilmistir.
Beynin olusumuna etki eden bunca
parametrenin olmasi sebebiyle tip
alaninda ‘0zgdr irade’ tartismasi
alevlenmeye baslanmistir. Bu tartismalara
etki edecek en onemli deneylerden biri
de Benjamin Libet tarafindan yapilan
deneydir. Bu deneyde Libet, katilimcilarinin
kafalarina elektrotlar yerlestirerek

(fIMRI) kendilerinden planlanmadiklari,
kendilerinin belirledikleri bir anda
parmaklarini kaldirmalanni ister. Bu deney
ile amag katiimcilann kendi hareket

etme istekleriyle parmaklarini kaldirp
kaldirmadiklarini gozlemleyerek 6zgur
iradeye iliskin bir agiklamada bulunmaktl.
Libet, elektrotlardan gelen dalga boylariyla
bir diyagram olusturmus ve c¢ikan sonug¢
son derece sasirtict olmustur.

-500 -200 Oms

Bu diyagrama gore; A noktasi hareket an,
D noktasli karar verme ani ve RP noktasi
ise bilinmeyen andir. Cikan sonuca gore,
bilinmeyen an (etkinlik artisl) ile karar

ani arasinda yaklasik 35 milisaniyelik bir
zaman araligi vardi. Diger bir ifadeyle,
karar verme anindan daha onceki bir
anda beyinde bilinmeyen bir etkinlik artis
olmus ve agiklanamayan bir sebepten
dolay biling tarafindan verilen karar
aslinda oncesinde Kkisinin bilinci disinda,
beyin parcalan tarafindan verilmistir. Chun
Siong Soon, Marcel Brass, Hans-Jochen
Heinze ve John-Dylan Haynes, Libet'in
calismalari hakkinda yorumda bulunarak
sunlarn yazmislardir: “SMA'daki beyin
aktivitesi strekli olarak bilincli karardan
once geldiginden, beyin zaten bilin¢siz

olarak konunun farkina bile olmayarak
hareket etme karari almistir’” Ancak Mele
bu ¢alismay!i elestirmistir cinku Mele'ye
gore katiimcilar bileklerini esneterek

basit eylemler yapmiglardir. Mele'ye

gore, eger Libet onlann ahlaksizca veya
vicdan digi davranmasini, drnedin bir

kisiyi oldirmelerini isteseydi sonucun
farkli olacagini ileri surmektedir. Mele,
Ozellikle bazi durumlarda artilari ve eksileri
hesapladiktan sonra bir se¢im yaptigimizi
vurgulamistir. Bu segimler ahlaki, ailevi
veya aliskanliklardan etkilenir. Bu ylzden
Mele, 6zgur iradenin varligini radikal bir
sekilde reddetmememiz gerektigini,
seceneklerimizin gegmisten etkilendigini,
fakat yalnizca ge¢misin gegmisle
sekillenmedigini, ayrica kararlarmizin da
bazi durumlarda s6z sahibi oldugunu ifade
etmektedir. Libet ise deneyinin sonucunda
Urpererek 6zgurluk denilen seyin yalnizca
biling diginin bizden yapmamizi istedigi
seylere engel olacak bir ‘veto’ gucu
oldugu sonucuna varmistir. Carter Snead’e
gore ise bilissel norobilim kisi ve kisinin
beyninde bir ikilem meydana getirecektir.
Cunkd Snead'e gore norobilimciler 'kisinin
ve Kisinin beyninin” ayni mahluk oldugunu
kanitlamak istiyorlar.

Ozgir iradenin olmadigini savunan

bilim insanlarindan bir kisminin dayanak
noktasl ise kuantum fizigidir. Daha genis
bir ifadeyle, kuantum fiziginin temel
ilkelerinden birinin belirsizlik ilkesi olmasi
sebebiyle insanlarin da ne yonde kararlar
verece(i kendilerinden beklendigi gibi
olamayacag, dolayisiyla ©zgur iradenin
olmamasinin madde yapisinin geregdi
oldugu ileri strdlmektedir.

Yukaridaki orneklerde oldugu gibi, bir¢ok
deney ve arastirma neticesinde ulasilan
kanaat sonrasinda bir ceza yargilamasi
slresince hakim tarafindan incelenen
konulardan (ve kanunen aranan sug
unsurundan) sugun manevi unsurunun
gercekten olup olmadigi tartismalari
gtindeme gelmeye baglamistir.
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some situations which are; a great part
of the human brain cannot be controlled
by consciousness, the brain is not only
a tabula rasa when a person was born,
and genetic structures, such as whether
the mother uses substances during
pregnancy, the environment in which a
person grows, and nutrition.

The "free will" debate has started to flare
up in the medical world due to the fact
that there are so many parameters that
effect the formation of the brain. One of
the most important experiments that have
effected these discussions is Benjamin
Libet’s study. In this study, Libet placed
electrode to his participants heads (fMR)
and he wanted them to lift their fingers at
an unplanned, self-determined moment.
The purpose of this study was to make
an explanation regarding free will by
observing whether the participants raise
their fingers with their own will or not.
Libet formed a diagram with wavelengths
coming from the electrodes, the result was
extremely surprising.

-500 -200 Oms

According to this diagram, The point of
A'is action moment, the point of D is the
decision-making moment of action and the
point of RP is unknown moment. There is
a gap of time which is approximately 35
ms between decision-making moment and
unkown moment. In other words, there
was an unknown activity increasing in the
brain before the decision-making moment,
and the decision made by consciousness
because of an inexplicable reason had
been actually made by parts of the brain
outside the person's consciousness.

Chun Siong Soon, Marcel Brass, Hans-
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Jochen Heinze, and John-Dylan Haynes,
commenting on Libet's studies, write:
‘Because brain activity in the SMA
consistently preceded the conscious
decision, it has been argued that the
brain had already unconsciously made a
decision to move even before the subject
became aware of it”? However Mele
criticises this study because according to
Mele, participants do simple acts by flexing
wrists. If Libet wants them to behave

by acting immoral or out of conscience
for example like ‘kill this person’, the
result could be different. Mele especially
emphasized one thing that in some cases
we make a choice after we calculate pros
and cons. This chioces are effected by
moral, family or habits. So, Mele infers
that we should not reject entity of free
will radically, our options are effected

by bygones however only our bygones
does not take shape from bygones also
our decides are real and free in some
situations. As a result of her study, Libet
shuddered to the conclusion that what is
called freedom is only a 'veto' power that
will prevent what the unconscious wants
us to do.

Carter Snead says that Cognitive
Neuroscience will cause a dichotomy

of person and person’s brain. Because,
according to Snead neuroscientists want
to prove ‘person and person’s brain are
same creature.

Quantum physics is the mainstay of some
scientists who argue that there is no

free will. That is to say, it is argued that
owing to the one of the basic principles

of quantum physics is the uncertainty
principle, it cannot be possible for people
to make decisions as they are expected,
therefore the free will is absent by force of

As in the above examples, after the
conviction reached as a result of many
studies and researches, discussions about
whether the moral element of crime that
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Bu tartismaya konu olmus en onemli
emsal davalardan biri Toronto’'da yasamis
Kenneth Parks’in davasidir. Bu davaya
konu olayda Kenneth Parks, ortada

hicbir bir sebep ya da kendi karakteriyle
uyusacak bir durum yokken 23 Mayis 1987
sabahi uyurgezer bir halde 20 kilometrelik
yolu kat ederek kaymnvalidesini oldurmus,
kayinpederini de agir yaralamistir. Bu
eylemleri isledikten sonra dogruca polis
karakoluna gitmis ve ‘galiba birilerini
oldurdum’” demisti. Bu davada Parks,
uyurgezer oldugunu ve bu eylemlerin

de uyurgezer bir halde gerceklesmis
oldugunu, o eylemlerin gerceklestigi
anlara dair hi¢bir sey hatirlamadigini ileri
strdu. Bu davada bilirkisi olan Ronald
Billings'in ileri stirdigu bazi saptamalar
yargllamanin seyrini klasik hukuk bakig
acgislyla ¢ikilmaz noktaya getirmis ve
bunun Uzerine Parks Uzerinde beynin
uykuya gegis sistemi tizerine bilimsel
rapor verecek bir deney yapiimis ve bu
deney ile ortaya ¢ikan sonug Parks'in
kafasina baglanan elektroensefalogram
(EEQ) ile elde edilen bulgular Parks'ta
gercekten de bir uyurgezerlik problemi
oldugu yonundeydi. Bilimsel saptamalar
sonucunda Parks hakkinda beraat karari
verilmistir.

Kenneth Parks olay gibi daha sonradan
da bir¢ok olay yargilamaya konu olmus
ve nihayetinde ceza yargilamalari olurken
kisinin 6zgur iradesi ne derece mevcuttur
sorularr Ustline arastirmalar yapiimaya
baslanmistir. Bu arastirmalar su anicin
kesin bir sonu¢ bildirmezken hukuk
sistemlerinin kendilerini sorgulamasina
sebep olacaga benzemektedir. Bu
arastirmalar, hukuku belki de disiplinden
Ote bir bilim dali haline getirecek ve
hukuk sisteminde sucun manevi unsuruna
sebep olan seyin gercekten biling olup
olmadigi, bir insanin dogumuyla beraber
kendi se¢imleri disinda maruz kaldig
etkenlerden dolayr beynin pargaciklarinin
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olumsuz etkilenmesi nedeniyle sug
islemesinde kiginin acimasizca sorumiu
tutulup tutulamayacagi gibi sorulara cevap
aratarak biyoloji ile hukuku bir potada
eritecek yeniliklere zorlamaktadir.

Elbette bu yondeki degdisimler
beraberinde cezalarin infazina yonelik
hikdmleri ve cezaevlerinin kosullarini
da etkileyecektir. Bu etki 6zellikle beyin
mekanizmalariyla daha uyumlu ve ileriye
donuk bir hukuk sistemi, cezalarin

birey 0zelinde belirlenmesinden ote,
cezaevlerini de “standart beden” olarak
algilama aligkanhi@imizi agmamiza olanak
taniyacaktir. Dolayisiyla, cezaevinde
olan bazi insanlarin suglu olduguna/
olabilecegine zerre itimat etmemekle
beraber, cezaevinde olan her bir
insanin 6zelinde teshislerde bulunarak
o insana isnat edilen ya da ispatlanan
suclara konu eylemlere neden olan
sebeplerin iyilestiriimesine yonelik bir
infaz kurumunun tesis ediimesi bir litopya
hayalinden bagka bir sey olmasa da
mevcut distopyadan uzaklasmak igin
kayda deger bir adim olacaktir.
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examined by the judge during a criminal
trial really exists or not, have started to
become the main topic of conversation.

One of the most important precedent
cases that has been the subject of this
discussion is the case of Kenneth Parks,
who lived in Toronto. In the incident that is
the subject of this case, Kenneth Parks had
traveled 20 kilometers in a sleepwalking
on the morning of May 23,1987, and he
Killed his mother-in-law and seriously
injured his father-in-law, for no reason or
anything that would match his character.
After putting into practice these actions,
he went to the police station and said, "l
guess | killed someone." In this case, Parks
claimed that he was sleepwalker and
these actions also happened because of
the being sleepwalking, and that he did
not remember anything of the moments
when those actions took place. Some of
the findings put forward by Ronald Billings,
who was an expert in this case, brought
the course of the trial to an impenetrable
point according to the classical legal
perspective, and upon this, an experiment
was conducted on Parks to give a scientific
report on the sleep system of his brain,
and the result of this experiment was the
electroencephalogram connected to Parks
head. The findings obtained by (EEG)
indicates that Parks had the sleepwalking
problem indeed. As a result of scientific
researches, Parks was acquitted.

Such as the Kenneth Parks case, when
many events were subject to trial, during
criminal hearings, researches began to
be conducted on the question of how
much free will the person has. While
these studies do not provide a definitive
result for the present, it seems that they
will cause legal systems to question
themselves. Perhaps these studies may
take away the law further from a discipline
to science, and whether consciousness is
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really what causes the mental element of
crime in the legal system or not, and the
person is mercilessly responsible for the
crime because of the negative effects of
the brain particles or due to factors other
than his own choices or not. By seeking
answers to these questions it may force
innovations that will be afifiliated between
biology and law.

Of course, changes in this direction will
also affect the provisions for the execution
of punishments and the conditions of
prisons. This impact will allow us to
overcome our habit of perceiving prisons
as "standard bodies" and rather than
determining punishments on an individual
basis, especially with a more compatible
and forward-looking legal system with
brain mechanisms. Therefore, although

I think some people in prisons are not
culprit, establishing an execution institution
aimed at improving the causes of crimes
attributed or proven to each person in
prison by making specific diagnoses will
be nothing more than a dream of utopia,
but it will be a significant step to pull away
from the current dystopia.
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UNUTULMA HAKKININ IFADE
VE BASIN OZGURLUGUNU
KISITLADIGI ELESTIRISI

2ouuQs n8and ‘ay ‘1

L Giris

Gunumizde, teknoloji hayatimizin her
alanin-da etkili olmaya baslamistir.
Teknolojik araclar ve internet ile bilgilere
ulagsmak ve yaymak ol-dukga kolaylagmistir.
Bu durum, birtakim kisisel verilerin kolayca
elde edilerek depolanmasi ve uzun

stre saklanmasina yol agcmistir. Boylece
bireylerin hayatlarina ait istenmeyen
birtakim bilgiler, basta arama motorlar
olmak Uzere in-ternette yer almaya
baslamistir. Teknolojinin bireylerin dzel
hayatina mtdahale teskil edecek sekilde
etkili olmaya baslamasi beraberinde bazi
endiseleri getirmistir. Bu durum “unutulma
hakki” kavramini ortaya gikarmistir.

2014 yilinda Avrupa Birligi Adalet
Divanrnin (ABAD) vermis oldugu Google/
Ispanya kararin-da ilk kez unutulma hakki
kavramindan bahse-dilmis ve bu karar

ile unutulma hakki yasal bir cerceve
kazanmistir . Gunumuzde gelinen nok-
tada unutulma hakki Uzerinde caligmalar
de-vam etmektedir. Tlrk hukukunda ise
unutulma hakki kavramina iliskin agikca bir
dizenleme yapilmamistir. Unutulma hakki
hukukumuzda Anayasa Mahkemesi (AYM)
ve Yargitay'in ka-rarlari ile yer edinmistir
ve hakkin kapsami bu kararlar ile
belirlenmeye c¢alisiimisti. Ancak be-litmek
gerekir ki Kisisel Verileri Koruma Kurumu
(KVKK) ve AYM'nin vermis oldugu guncel
karar-larla, 29.07.2020 tarihinde kabul
edilen ve 5651 sayili internet Ortaminda
Yapilan Yayin-larin Dlzenlenmesi ve Bu
Yayinlar Yoluyla Is-lenen Suclarla Miicadele
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Edilmesi Hakkinda Kanun’'da yapilan
degisiklikle unutulma hakki-na yasal zemin
hazirlandigr gortimektedir.

ABAD'In 2014 tarihli kararinin yaymnlandidi
gtnden beri unutulma hakki tzerine
tartismalar devam etmektedir. Bu
tartismalardan biri de unutulma hakkinin
internetteki ifade ve basin 6zgurltigunu
kisitladigl elestirisidir. Yukarida bahsedildigi
Uzere internet ve arama motorlar bilgilere
erisimi saglamaktadirlar. Unutulma hakki
bireye, kendi hayatina iliskin bilgilerin
verilerinin kaldinimasini talep etme imkani
verdiginden bu hakkin internet Uzerindeki
ifade ve basin 6zgurligunu kisitladigi
dustnilmektedir . Ortaya ¢lkan bu
catisma haklar arasinda denge kurularak
cozimlenmeye calisilsa da bu dengenin
kurulmasi her zaman kolay olmamakta

ve hangi menfaatin once gelecedi
belirlenememektedir. Hukukumuzda da
bu konu Anayasa Mahkemesi kararlarinda
tartisilimis ve zaman icinde farkl kararlar
verilmistir.

II. Unutylma Hakki Kavrami ve
Google/Ispanya Karart

internetin gelismesi ve yayginlasmasindan
iti-baren bireylerin hayatlarina ulagsmak
daha da kolay hale gelmistir. Basta arama
motorlar ol-mak Uzere internet ortamindaki
verilerin kalici-lagmasi sonucu insanlarin
yasamlarindaki bir bilgiye ya da olaya
herhangi birinin stresiz eri-simine olanak
saglanmistir. Unutulma hakki da kisilerin
dijital ortamda bulunan bilgilerine surekli
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CRITICISM THAT THE RIGHT TO BE
FORGOTTEN RESTRICTS FREEDOM
OF EXPRESSION AND PRESS

20MUQS NSANT L98MDT 20UIDA],

I. Introduction

Today, technology has started to be
effective in all areas of our lives. It

has become very easy to reach and
disseminate information with technological
tools and the internet. This has led to
some personal data being easily obtained
and stored for a long time. Thus, some
unwanted information about the lives of
individuals started to take place on the
internet, especially in search engines. The
effectiveness of technology to interfere
with individuals' private lives raises some
concerns. This situation has revealed the
concept of "right to be forgotten".

In the Google/Spain decision of the
Court of Justice of the European Union
(CJEU) in 2014, the concept of right to

be forgotten was mentioned for the first
time and gained a legal framework with
this decision . Nowadays, studies on the
right to be forgotten are still continuing.
In Turkish law, there is no clear regulation
regarding the concept of the right to be
forgotten. The right to be forgotten has
taken place in our law with the decisions
of the Constitutional Court and the Court
of Cassation and the scope of the right
has been tried to be determined by these
decisions. However, it should be noted
that with the current decisions made by
Constitutional Court and Turkish Data
Protection Authority and the amendment
made in the Law No. 5651 on the
Regulation of Publications Made on the
Internet and Combating Crimes Committed
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Through These Publications, adopted

on 29.072020, itis seen that the legal
ground has been prepared for the right to
be forgotten.

Debates on the right to be forgotten have
been going on since the publication of
the CJEU's decision dated 2014. One

of these discussions is the criticism

that the right to be forgotten restricts
freedom of expression and press on the
Internet. As mentioned above, internet
and search engines provide access

to information. Since the right to be
forgotten allows the individual to request
the removal of his/her data about his/
her life, this right is considered to restrict
the freedom of expression and press

on the internet. Although this conflict is
tried to be resolved by establishing a
balance between rights; it is not always
easy to establish this balance and it is
not possible to determine which interests
will come first. In our law, this issue has
been discussed in the Constitutional Court
decisions, and different decisions have
been made over time.

II. The Concept of The Right to be
Forgetten and the Case of Google/
Spain

Since the development and widespread
use of the Internet, it has become easier
to reach the lives of individuals. As a
result of the persistence of data on the
internet, especially in search engines, it
has been made possible for anyone to
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erisimden dogan sorunlara karsl ortaya
¢lkan bir kavramdir . Aslinda bu hak 6zel
hayatin ko-runmasinin bir gorindmdu olup
seref ve sohrete saygl hakki, mahremiyet
hakki vb. haklar ile baglantilidir.

Unutulma hakkinm tam bir tanimi
bulunmamakla birlikte, kavramsal olarak
ele alindiginda bu hakki kullanmak
isteyen kisilerin ge¢misinde yasadigr bir
olaya iliskin kayit altina alinan verilerin
silinmesini veya unutulmasini talep
ettigi gortimektedir . Burada dnemle
alti cizilmelidir ki unutulma hakki kisinin
yasamis oldugu olayin ya da kisiye ait
bilginin iceriginin tamamen yok edilmesi
sonucunu dogurmaz aksine bu olaya
iliskin verilerin ve baglantilarin silinmesi
s6z konusudur.

Unutulma hakkinm tam bir tanimi
bulunmamak-la birlikte, kavramsal olarak
ele alindiginda bu hakki kullanmak
isteyen kisilerin ge¢misinde yasadidi

bir olaya iliskin kayit altina alinan veri-
lerin silinmesini veya unutulmasini talep
ettigi gortimektedir . Burada dnemle
alti cizilmelidir ki unutulma hakki kisinin
yasamis oldugu olayin ya da kisiye ait
bilginin iceriginin tamamen yok edilmesi
sonucunu dogurmaz aksine bu olaya
iliskin verilerin ve baglantilarin silinmesi
sOz ko-nusudur.

Unutulma hakkinin temelinde iki adet
unsur yer almaktadir: Unutulmasi
talep edilen alenilesmis bilgi ve
bilginin tzerinden gegen zaman. Bu
unsurlardan ilki unutulmak istenen bir
bilginin varhigidir. Unutulma hakkinin
varligi i¢in bu bilgi alenilesmis ve dogru
olmalidir. Nitekim aleni-lesmis ancak
gercegdi yansitmayan bir bilginin varligi
halinde bireylerin sz konusu i¢erigin
tamamen yayindan kaldirlmasini talep
etme haklari bulunmaktadir. Bu halde
unutulma hak-kinin kullaniimasi s6z
konusu olmaz. Dolayisiy-la unutulma
hakki, kamuda herkesin erisimine agik

bir sekilde paylasilan dogru bilgilere

iliskin verilerin kaldirnimasina yonelikir.
Unutulma hakkinda zaman unsuru ise
hakkin kullanimin-da bireylerin menfaatinin
belirlenebilmesi igin gereklidir. $oyle ki,
verilerinin kaldinimasi talep edilen bilginin
cok eskiye dayanmasi o bilgi Uzerindeki
kamusal menfaatlerin etkisinin azal-masini
dolayisiyla bireyin menfaatinin gozetil-
mesini saglayacaktir.

2014 yilinda ABAD'In vermis oldugu
Google/ispanya® karari unutulma hakkinin
temelini anlamak acisindan incelenmelidir.
Karara konu olayr kisaca o¢zetlemek
gerekirse; Ispanyol bir avukat olan Mario
Costeja Gonzélez, isminin Google arama
motorunda aratiimasi halinde arama
sonucu olarak kendisinin 1998 yilinda
ekonomik sikinti yasadigini gosteren
basinda onemli yere sahip La Vanguardia
gazetesinin iki sayfasinin ¢iktigini fark
etmistir. Gonzdlez bu durum karsisinda
oncelikle La Vanguardia gazetesinin
sayfalarindaki bilgilerin artik hayatiyla

ilgisi kalmadidi ve bu haberin mevcut
olmasinin itibarini zedeledigi gerekgesiyle
kaldinimasini talep etmistir. Bu talebini
takiben Google’a basvurarak arama
motorlarindan bu verilerin kaldinimasini ve
arama sonuclari arasinda listelenmemesini
istemistir. Gonzalez bagvurularinda arama
motorlarinin verileri kalicllastirarak kisisel
bilgilerin yayilmasina arag¢ oldugunu,

bu durumun sahsinin 6zel hayatinin
gizliligine ve mahremiyet hakkina zarar
verdigini, kisisel bilgilerin kamunun bu
bilgilere ulasmasindaki menfaatine agir
basacak nitelikte oldugunu ve dolayisiyla
silinmesi gerektigini ileri strmustdr. Yapilan
yargllamalar sonucu Ispanya Yiiksek
Mahkemesi tavsiye karar i¢in Avrupa Birligi
Adalet Divani'na bagvurmustur.

ABAD, somut olayda islenen verilerin
arama motorunda yer almasinin
dogurdugu sonuglar incelenmistir.
Verdidi karara gore; davaya konu olayda
internette yer alan gazete arsivleri
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access any information or event in their
lives indefinitely. The right to be forgotten

is a concept that arises against the
problems occurred from continuous
access to the information of persons in
the digital environment . In fact, this right
is a view of the protection of private life
and connected with the right to respect for
honor and reputation, the right to privacy,
etc.

Although there is no exact definition of the
right to be forgotten, when considered

it conceptually, it is seen that people

who want to use this right demand the
deletion or forgotten data recorded
regarding an event in their past . It should
be emphasized here that the right to be
forgotten does not result in the destruction
of the event or the content of the
information belonging to the person, on
the contrary, it is the deletion of the data
and connections related to this event.

There are two elements at the basis of
the right to be forgotten: The publicized
information and the time that passes over
the information requested to be forgotten.
The first of these factors is the existence of
information that is desired to be forgotten.
This information must be publicized and
correct for the existence of the right to

be forgotten. As a matter of fact, in the
presence of information that is publicized
but does not reflect the truth, individuals
have the right to demand the removal of
the content completely from publication. In
this case, it is not possible to use the right
to be forgotten. Therefore, the right to be
forgotten is aimed at the removal of data
on correct information shared in the public
open to everyone. The time factor about
being forgotten is necessary in order to
determine the interests of individuals in
the exercise of the right. That is to say,

the fact that the information requested to
be removed from the data is very old, will
reduce the effect of public interests on
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that information, thus provide protecting
the interests of the individual.

The decision of Google/Spain® made

by the CJEU in 2014 should be examined
in terms of understanding the basis of
the right to be forgotten. To summarize
briefly the incident subject to the decision;
Mario Costeja Gonzdlez, a Spanish lawyer,
noticed that if his name was searched on
the Google search engine, two pages of
the newspaper La Vanguardia, which had
an important place in the press, showed
that he was experiencing economic
difficulties in 1998. In the face of this
situation, Gonzélez firstly requested the
removal of the information on the pages
of the La Vanguardia newspaper, on the
grounds that it was no longer relevant to
his life and that the presence of this news
damaged his reputation. Following this
request, he applied to Google and asked
search engines to remove this data and
not be listed among the search results.
Gonzélez alleged in his applications

that search engines were a means to
disseminate personal information by
making the data permanent, and that this
situation harmed his right to privacy, that
the personal information was of a nature
that would outweigh the interests of the
public in accessing this information and
therefore should be deleted. As a result
of the trials, the Spanish Supreme Court
(Spain Audiencia Nacional) applied to the
Court of Justice of the European Union for
a recommendation.

CJEU has examined the consequences
of including the data processed in the
concrete case in the search engine.
According to decision; in the incident
subject to the case, the newspaper
archives and personal information
contained in the internet became
permanent in the search results and
caused people to access these data
continuously. It has been decided that
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ve icerigindeki kisisel bilgiler arama
sonuclarinda kalicilagarak insanlarin bu
verilere sirekli ulasabilmesine yol agmistir.
Bilginin arama sonuglarinda yer almasinin
ilgisiz, amacsiz ve dlgustiz olmasi halinde
kisisel verilerin bulundugu baglantilarin
sonuclar arasindan ¢ikarilabilecegine
karar verilmistir. Yayinlanan haberlerin

16 yIl 6ncesine ait oldugu gercedi

de degerlendirilerek kisinin dzel
hayatina bir midahalenin oldugu ve bu
durumda kisisel bilgilerin arama motoru
sonuclarindan kaldirimasini talep etmenin
mimkidn olduguna hikmedilmistir. Ayrica
kararda davacinin durumunun unutulma
hakki olarak nitelendirilebilecegini ve

bu hakkin mutlak olmadigini, kisinin
kisisel verilerinin korunmasinin her somut
olayda kamunun menfaati, ifade ve basin
Ozgurltgu ile karsilastinlarak denge
kurulmasi gerektigi vurgulanmistir.

Google/ispanya karari blyiik yanki
uyandirarak “unutulma hakkini” kavramini
literatire kazandirmisti. Bunun yaninda
kararin yayinlanmasindan sonra basta
Google olmak Uzere diger arama
motorlar bireylerin 6zel hayatiyla ilgili
verilerin kaldinimasi taleplerini incelemeye
baslamistir™ .

III. Unutulma Hakkinin Tiirk
Hukukundaki Goriiniimii

A. Yargitay Hukuk Genel Kurulu’nun
Karari

Hukukumuzda unutulma hakki ilk kez
Yargitay Hukuk Genel Kurulu'nun vermis
oldugu kararla kabul edilmistir. Yargitay
Hukuk Genel Kurulu'nun (YHGK) 2014/4-56
E. ile 2015/1679 K. sayil ve 17.06.2015 tarihli
kararina konu olayda, bir ceza hukuku
kitabinda bulunan Yargitay kararinda

cinsel taciz magduru davacinin isminin
aynen yer almasi Uzerine davacl, yasadidi
olayin tekrar gindeme gelmesi nedeniyle
zarara ugradigini ileri strerek manevi
tazminat davasi agmistir. YHGK 6ntne

gelen uyusmazlikta oncelikle ABAD'IN
vermis oldugu 2014 tarihli Google/ispanya
kararina atifta bulunmus daha sonra
‘unutulma hakki” kavramini somut olayin
sartlar acisindan degerlendirmis-tir.

YHGK, yapmis oldugu degerlendirme
sonucu davacinin rizasl alinmadan isminin
acik bir sekilde kitapta yer alamayacagina
hikmetmistir™ Kurul inceleme yaparken
unutulma hakkinin, kisilik haklari ile bilim ve
sanat hirriyeti arasinda denge kurulmasini
gerektiren bir hak oldugunu ifade etmistir

. Karar'da unutulma hakki “tstdn bir kamu
yarari olmadigi sdrece, dijital hafizada yer
alan gecmiste yasanilan olumsuz olaylarin
bir stire sonra unutulmasini, baskalarinin
bilmesini istemedigi kisisel verilerin
silinmesini ve yayilmasinin énlemesini
isteme hakki®” seklinde tanimlanmistir. Her
ne kadar unutulma hakki tanimlanirken

bu hakkin kullaniminin dijital verilerde
mumkin oldugu belirtilse de kararin
devaminda kamunun kisisel verilere
ulagmasinin mumkdn oldugu yerlerde
unutulma hakkinin varliginin kabul ediimesi
gerektigi vurgulanmistr.

Yargitay Hukuk Genel Kurulu'nun vermis
oldugu karar unutulma hakki agisindan
emsal olma ozelligi tagisa da bir¢ok
yonden eksik ve yanls bulunmustur.
Ozellikle atifta bulunulan ABAD'In vermis
oldugu Google/ispanya karari internet
ortami ve Ozellikle arama motorlarinda
islenen kisisel verilere iligkin olmasina
ragmen YHGK vermis oldugu kararda
unutulma hakkinin basil eserlere de
uygulamasi elestiriimistir . Oysa unutulma
hakkinin dogmasinin nedeni, internetin
gelismesi ve yayginlasmasi sonucu kisisel
verilerin kolayca erigilebilir ve kalici hale
gelmesidir. Ayica daha once de ifade
ettigimiz Uzere unutulma hakkinin kullanimi
ile kisisel bilgilerin i¢eriginin tamamen
silinmesi dedil bilgilere iligkin baglantilarin
silinmesi s6z konusudur. Kanimizca
YHGK unutulma hakkinin hukukumuzdaki
gorundmdu igin énemli olsa da hakkin
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the links with personal data can be
excluded from the results if the information
included in the search results is irrelevant,
purposeless and out of measure.
Considering the fact that the published
news dates back to 16 years, it was
decided that there was an intervention

in the private life of the person and in

this case, it was possible to request the
removal of personal information from
search engine results. In addition, it was
emphasized in the decision that the
claimant’s situation could be described as
the right to be forgotten and that this right
was not absolute, and that the protection
of the personal data of the person should
be balanced by comparing the public
interest, freedom of expression and press
freedom in every concrete case.

The case of Google/Spain created great
repercussions and brought the concept of
"the right to be forgotten" to the literature.
In addition, after the publication of the
decision, especially Google and other
search engines started to examine the
requests for the removal of data related to
the private life of individuals .

II1. The Appearance of the Right to
be Forgetten in Turkish Law

A. Decision Made by The Assembly
Of Civil Chambers Of The Court Of
Cassation

The right to be forgotten in our law

has been accepted for the first time by
the decision of The Assembly of Civil
Chambers of the Court of Cassation .

In the case subject to the deci-sion the
claimant sued for non-pecuniary damage,
claiming that the name of claim-ant's/the
victim of sexual harassment was in-cluded
in the decision of the Court of Cassa-

tion in a criminal law book. In the dispute
brought to Court, firstly it is referred to the
de-cision of Google/ Spain dated 2014 by
the CJEU and then evaluated the concept
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of "right to be forgotten” in terms of the
condi-tions of the concrete event.

As a result of its evaluation, the Court
ruled that the claimant’s name could not
be includ-ed in the book without the
consent of the claimant. While examining
the case, it is stat-ed that the right to be
forgotten is a right that requires a balance
between personal rights and the freedom
of science and art . In the decision, the
right to be forgotten is defined as "the right
to ask for the negative events in the digital
memory to be forgotten after a while, the
deletion and prevention of dissemi-nation
of personal data that others do not want
to know, unless there is a superior public
interest®". Although while defining the right
to be forgotten, it was stated that the use
of this right is possible in digital data, after
that it was emphasized that the existence
of the right to be forgotten should be
accepted in any places where public
access to personal data is possible.

Although the decision of The Assembly
Of Civil Chambers Of The Court Of
Cassation is a precedent for the right to be
forgotten, it has been found incomplete
and incorrect in many ways. In particular,
although the Google / Spain decision
made by the referring CJEU is related to
the internet environment and especially
the personal data processed in search
engines, the application of the right to

be forgotten in the printed works was
criticized in the decision made by Court of
Cassation . However, the reason of right to
be forgotten is that personal data become
easily accessible and permanent as a
result of the development and widespread
use of the internet. In addition, as we have
stated before, the use of the right to be
forgotten is not a complete deletion of
the content of personal information, but
the deletion of links to information. In our
opinion, although this decision made by
Court is important for the appearance of
the right to be forgotten in our law, the
wrong conclusion was reached by making
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niteligine aykirt yorumda bulunularak

yanlis sonuca varlmistir. Nitekim YHGK

bir baslangi¢ arz etmis ve daha sonraki
tarihlerde verilen AYM kararlari ile unutulma
hakki kavrami hukukumuzda cerceve
kazanmistir.

B. 5651 sayili Kanun’da Yapilan
Degisiklikler ve Unutulma Hakki

29 Temmuz 2020 tarihli ve 7253 sayili
Resmi Gazetede yayimlanan dedisiklikler
ile 5651 sayill Kanun’'da igerigin yayindan
¢lkarimasi ve erisimin engellenmesi
bashgr olan 9. Maddeye 10. Fikra
eklenerek unutulma hakkina dolayl olarak
deginilmektedir . S6z konusu hikme go-re
"Internet ortaminda yapilan yayin icerigi
ne-deniyle kisilik haklari inlal edilenlerin
talep et-mesi durumunda hakim tarafindan,
basvuranin adinin bu madde kapsamindaki
karara konu internet adresleri ile
iliskilendirilmemesine karar verilebilir.
Kararda, Birlik tarafindan hangi ara-ma
motorlarina bildirim yapilacag gosterilir" Bu
hikam ile unutulma hakki hukukumuzda
ilk kez dizenleme alani bulmustur. Yapilan
dizenleme, 0110.2020 tarihinde ydrirluge
girmesiyle kisilik haklarina mudahale

teskil eden iceriklerin 5651 sayili yasa ile
kaldinimasina imkan vermektedir.

Bunun disinda 23.06.2020 tarihinde
Kisisel Veriler Koruma Kurumu'nun

(KVKK) vermis oldugu karar ile

bireylerin ad ve soyadlannin arama
sonuclarindan ¢ikarlmasina iliskin talep-ler
degerlendirilmistir. Kararda unutulma hakki-
na yonelik acik¢ca dizenleme olmamasi
yaninda hakkin hukukumuzda kavramsal
olarak kabul edildigi vurgulanmistir. Ayrica
yapilan degerlendirmeler sonucu arama
motorlarini kisisel verileri islemesinden
dolayr sorumlu tutmustur. Karara gore
arama sonugclarindan ¢ikariimasi talepleri
icin oncelikle arama motorlarina basvu
ruda bulunulacak, basvurunun reddi ya da
yanitsiz kalmasi halinde Kurul’a sikayette
bulunu-labilecektir. llgili kararda kisisel

verilerin korunmasinin ifade ve basin
6zgurligu ile kamu menfaati stizgecinden
gecirilerek sonuca varilmasi gerektigi
vurgulanmistir. KVKK’nin vermis oldugu
karara gore ilgili kisilerin ad ve soyadlarinin
yer aldigricerik ve verilerin tamaminin
arama sonuclarnndan kaldirilacagdi seklinde
yorum yapiimasi yanls olacaktir . Bu
noktada her somut olayda unutulmasi
istenen icerik, icerigin kamusalligi,
guncellik, dogruluk, unutulmasini talep
eden kisinin kamudaki rold vb. birlikte
incelenmelidir. KVKK'nin unutulma hakkina
yonelik vermis oldugu karar hakkin etkin
bir sekilde kullaniimasinin ondnt agmistir.

IV. Unutulma Hakkinin Ifadeve
Basin Ozgiirliigiine Etkisi

A. Unutulma Hakki ve ifade Ozgiirliigii

Ifade 6zgurligu??; kisilerin dustnce

ve kanaate sahip olma, distince ve
kanaatlerini agiklama ve yayma hakkidir.
Bunun yaninda ifade 6zgurligu bireylerin
bilgiye ulasmada ¢zgur olmasini da
barindirmaktadir. iginde bulundugumuz
cagda ifade 6zgurlugunun gelisen
teknolojiden etkilenmemesi dusuntlemez.
Dolayisiyla ifade ¢zgurlugu gundmizde
internet Uzerinde birtakim bilgilere ulasma,
distince ve kanaat sahibi olma ve bunlari
yaymayi saglamaktadir.

Unutulma hakkinin niteligi geregi hakkin
kulla-nimi sonucu birtakim verileri silinmesi
veya yok edilmesi s6z konusu olmaktadir.
Bu nedenle, hakka konu olan bilgilere
erisimde kisittama meydana gelmektedir.
Unutulma hakkinin ifade 6zgurlagund
kisitlamasi da bu noktada tarti-siimaktadir.
ABAD'IN vermis oldugu Google/ispanya
kararinda kisinin unutulmasini talep ettigi
bilginin hangi kosullarda ifade ozgurlugu-
nd kisitlayabilecedi tartisilmistir. Varilan
sonuca gore, ifade 6zgurlugu kapsaminda
kamunun bilgiye erigme 6zgurligundn
sinirlandinlabilme-si igin kamunun soz
konusu bilgiye ulasmasin-daki menfaatine
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an interpretation contrary to the nature of
the right. As a matter of fact, this decision
had a beginning and the concept of right
to be forgotten gained a framework in our
law with the decisions of the Constitutional
Court in the following dates.

B. Amendments Made in Law No. 5651
and the Right to Be Forgotten

With the amendments published in the
Official Gazette”® dated 29 July 2020

and numbered 7253, the right to be
forgotten is indirectly mentioned by
adding the 10th paragraph to Article 9,
which is the title of removing the content
from publication and blocking access

in the Law No. 5651 . According to the
aforementioned provision, "The judge
may decide not to associate the name of
the applicant with the internet addresses
subject to the decision within the scope of
this article, if the person whose personal
rights are violated due to the content

of the broadcast on the internet. The
decision indicates which search engines
will be notified by the Union." With this
provision, the right to be forgotten has
been regulated for the first time in our law.
The regulation made allows the removal of
content that interferes with personal rights
with the law numbered 5651, with its entry
into force on 0110.2020.

Apart from this, with the decision of the
Personal Data Protection Authority on
23.06.2020%, the requests for removing
the names and surnames of the individuals
from the search results were evaluated.

In the decision, it was emphasized that

it is conceptually accepted in our law
besides the absence of a clear regulation
regarding the right to be forgotten. In
addition, as a result of the evaluations
made, search engines held responsible
for the processing of personal data.
According to the decision, firstly, an
application will be made to search engines
for the requests to be removed from the
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search results, and if the application is
rejected or unanswered, a complaint can
be made to the Authority.

In the relevant decision, it was
emphasized that the protection of
personal data should be reached through
the filter of freedom of expression and
press and public interest. According to
the decision of the Authority, it would be
wrong to comment that all content and
data including the names and surnames
of the relevant persons will be removed
from the search results . At this point, the
content that is wanted to be forgotten in
every concrete event, the publicity of the
content, the actuality, accuracy, the role of
the person who demands to be forgotten,
etc. should be examined together. The
decision of Authority regarding the right
to be forgotten paved the way for the
effective use of the right.

Iv. The Effect of the Right to
be Forgotten on Freedom of
Expression and the Press

A. Right to be Forgotten and Freedom of
Expression

Freedom of expression® is the right

of people to have opinion, to express

and disseminate their thoughts and
convictions. In addition, freedom of
expression includes the freedom of
individuals to access information. In

our age, itis unthinkable that freedom

of expres-sion will not be affected by
developing tech-nology. Therefore,
freedom of expression en-ables access to
certain information, having opinions on the
internet and disseminating them.

Due to the nature of the right to be
forgotten, some datas are deleted or
destroyed as a result of the use of the
right. Therefore, there is a restriction
on access to the information subject to
the right. The restriction of freedom of
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agir basacak bir kisisel ¢ikarin bulunmasi
gereklidir . Bu konuda haklar arasi menfaat
dengesinin dikkatli bir sekilde kurulma-si
gerekmektedir.

A. Unutulma Hakki ve Basin Ozgiirliigii

Basin 6zgurltigu; haber verme, haberlere
ulasabilme, haber ve dustnceleri basip
dagitabilme hakkidir. Basin 6zgurlugu

de ayniifade 6zgurlugunde oldugu

gibi birtakim bilgilere ulasma, dustnce
ve kanaate sahip olma ve duslnce ve
kanaatlerini agiklama ve yayma hakkini
icermektedir. Aralarindaki fark, basin
Ozgurlugunde soz konusu haklarin gazete,
dergi vb. basin organlarn aracilidi ile
kullanil-masidir.

Haber niteligine sahip bilgilerin; dogru,
guncel ve kamu yararini barindiryor
olmasi gerekir. Aksi halde kamu menfaatini
ilgilendirmeyen ve guncel olmayan
bilgilerin Kisilik hakkina zarar vermesi
sonucu, baglantilannin silinmesi talebi ile
unutulma hakkr gindeme gelecektir .
Bura-da da toplumun haber alma hakki ile
unutulma hakki arasindaki denge dikkatli
bir sekilde ku-rulmalidir.

C. AYM Karari Isiginda Unutulma
Hakkinin ifade ve Basin Ozgiirliigii ile
iliskisi

Anayasa Mahkemesinin unutulma hakkina
iliskin verdigi ilk karar N.B.B Kararrdir .
03.03.2016 tarihli karara konu basvuru,
ulusal bir gazetenin internet arsivinde
erisilebilir durumda olan haber ve yayinlar
ile ilgili igerigin yayindan kaldirimasi
talebinin reddedilerek sdz konusu icerigin
kaldinimamasina iliskindir. Gazetenin
internet arsivi sayfalarinda basvurucu
hakkinda uyusturucu kullandigi iddiasi

ile yuru-tilen bir ceza kovusturmasi
neticesinde adli para cezasina htkmedilen
olaya iliskin olarak 1998 ve 1999 yillarinda
toplam 3 adet haber bashdi yayimlanmistir.
Basvurucu, basin kurulusuna basvurarak

icerigin kaldinimasini talep etmisse de

bu talebi reddedilmistir. Bunun tzerine
basvurucu Sulh Ceza Mahkemesine
basvurmus ve mahkeme 1998 yilinda
gerceklesen bir olay nedeniyle
kamuoyuna yansitilan bir haber niteliginde
oldugu anlasiimis olup, basinin gorevi
genel olarak kamu yarar ve toplumsal
ilgi tastyan, gergek ve guncel haberlere
iliskin bilgi vermek olarak tanimlandiginda
talebe konu yazinin guncelligini

yitirdigini, haber niteliginin bulunmadi-
gini, gindemde kalmasinda kamu yarari
bulunmadigr ve bu haliyle muhatabin
ozel hayatini drseleyici bilgi niteliginde
oldugu...” seklinde gerekgelendirerek
basvurucunun talebini kabul etmistir.
Karara yapilan itirazin kabulu tGzerine olay
AYM ontne gelmistir.

Mahkeme, kisisel verilerin korunmasi

ile ifade ve basin 6zgurligu arasinda
denge kurmaya calisarak basvuruyu
Anayasanin 17. maddesi olan kisinin
dokunulmazhdi, maddi ve manevi varligi
ve 20.maddesi olan ozel hayatin gizliligi
kapsaminda degerlendirmistir®. Ancak
seref ve itibara saldir internet ortaminda
gerceklestigi icin unutulma hakki kararda
incelenmistir. Buna gore kisilerin hatirlamak
istemedikleri islevselligini/guncelligini

ve dnemini kaybetmis bilgilerin internet
Uzerinden herkesin erisimine agik se-kilde
yayinlanmasi kisinin 6zel hayatinin gizlili-gi,
seref ve itibarnni zedelemektedir.

Karardan anlasilacagl Uzere, internet
Uzerinden kisinin mahremiyetine, dzel
hayatl ile seref ve itibarina midahalelerde
kisilik hakkinin zedelenmesi daha
kolaydir®®. Bu nedenle unutulma hakki

ile ifade ve basin 6zgurligu arasindaki
denge dikkatlice kurulmalidir. Kararda,
internette tutulan arsiv kayitlarinin ifade
ve ba-sin hirriyeti kapsaminda oldugunu
vurgulan-diktan ve bunlarin yayindan
kaldinimasinin basin 6zgurlugune zarar
verecegi ifade edildikten sonra unutulma
hakkinin uygulanabilmesi icin de silinmesi/
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expression by the right to be forgotten

is also discussed at this point. In the
Google / Spain decision of the CJEU, it
was discussed under which conditions
the information re-quested by the person
to be forgotten could restrict freedom of
expression. According to the conclusion,
in order to limit the freedom of access to
information within the scope of freedom
of expression, a personal interest that
outweighs the interests of the public in
accessing such information is required®.
In this regard, the balance of interests
between rights should be carefully
established.

B. Right to be Forgotten and Freedom of
the Press

Freedom of the press is the right to
inform, to access news, to print and
distribute news and thoughts. Freedom
of the press includes the right to access
certain information, to have opinions, to
express and disseminate opin-ions and
convictions, just like freedom of ex-
pression. The difference between them
is that in the freedom of the press, the
rights in question are in the newspaper,
magazine, etc. it is used through press
organs.

Newsworthy information must be accurate,
up-to-date and of the public interest.
Otherwise, the right to be forgotten will be
brought to the agenda with the request to
delete the links as a result of the damage
to the personal right of the information that
is not related to the public interest and is
out of date®* Here, the balance between
society's right to information and the right
to be forgotten must be should be care-
fully established.
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C. The Relationship of the Right

to be Forgotten in the Light of the
Constitutional Court's Decision with the
Freedom of Expression and Press

The first decision of the Constitutional
Court regarding the right to be forgotten
is the N.B.B Decision®*. The application
subject to the decision dated 03.03.2016
is about the rejection of a request to
remove the content related to news and
publications accessible in the internet
archive of a national newspaper and not
removing the content in question. On the
internet archive pages of the newspaper, a
total of 3 news headlines were published
in 1998 and 1999 regarding the incident
that was sentenced to a judicial fine as a
result of a criminal prosecution against the
applicant for using drugs.

Although the applicant applied to the
press organization and requested the
removal of the content, this request was
rejected. Upon this, the applicant applied
to the Criminal Court of Peace and the
court stated that “It was understood that
it was a news that was reflected to the
public due to an incident that took place
in 1998, and when the duty of the press
is defined as providing information about
real and current news that is of public
interest and social interest in general,
the arti-cle subject to the request is out
of date, it is not newsworthy, and it is in
the public interest to stay on the agenda
does not exist and in this state it has the
characteristics of infor-mation damaging
the private life of the ad-dressee ... "and
accepted the applicant’'s request. The
case came to the Constitutional Court
upon the acceptance of the objection to
the decision.
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unutulmasi istenen bilginin gtncelligi, kamu
menfaatine etkisi, haberin icerigdi, bilginin
gercekligi gibi hususlar her somut olayda
incelenmesi gerektigi belirtilmistir.

V. Sonu¢

Teknolojinin geldigi noktada kisisel
verilerin internet ortaminda alenilesmesi
beraberinde 6zel hayatin korunmasi
konusunda endiseler getirmistir.

Kisisel bilgilerin internet ortaminda ve
Ozellikle arama motorlarinda herkesin
erisimine acgik ve kalici olmasi unutulma
hakki kavraminin olusumunda etkili
olmustur. Ik kez 2014 yilinda Avrupa
Adalet Divani tarafindan verilen
kararda bahsedilen unutulma hakki,
bireylerin kisisel verilerinin bulundugu
badlantilarin arama motorlarindan veya
sonuclarindan kaldinimasini talep hakki
verir. Unutulma hakki uygulamasinin
hukukumuzda Anayasa Mahkemesi'nin
ve Yargitay Hukuk Genel Kurulu'nun
kararlari ile yerlesik bir i¢tihat haline
geldigi gorulmektedir. Ancak belirtmek
gerekir ki KVKK kapsaminda verilen
kararlar ve duzenlemeler ile 5651

saylli Internet Ortaminda Yapilan
Yayinlarin Duzenlenmesi ve Bu Yayinlar
Yoluyla Islenen Suclarla Miicadele
Edilmesi Hakkinda Kanun’'da yapilan
degisiklikle unutulma hakkina yasal
zemin hazirlandidi gortlmektedir. Hem
hukukumuzda hem de uluslararasi
hukukta unutulma hakkinin uygulanmasi
sirasinda ifade ve basin 6zgurligine
getirebilecegdi kisitlamalara karsi hassas
bir dengenin kurulmasi gerektigi
vurgulanmistir. Her somut olayda ifade
ve basin ozgurluguyle birlikte, verilerin
ya da baglantilarin kaldirimasi istenen
bilgiye iliskin kamunun menfaati 6zellikle
incelenmelidir. Aksi takdirde, kamusal
yarari olan, guncel ve dogru bilgilere
karsi unutulma hakkinin kullanilarak
ifade ve basin 6zgurligine dikkat
edilmeksizin erigimin engellenmesi
veya igerigin kaldinimasi sansur olarak
nitelendirilecektir®’.
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The court tried to balance the protection
of personal data and freedom of
expression and press, and evaluated

the application within the scope of the
immunity of the person, which is Article

17 of the Constitution, the ma-terial and
spiritual existence of the person, and the
privacy of private life, which is Article 20%.
However, as the attack on honor and
reputation took place on the internet, the
right to be forgotten was examined in the
decision. Accordingly, the publication of
information that people do not want to
remember, which has lost its functionality
/ up-to-date and im-portance, on the
internet, damages the priva-cy, honor and
reputation of the person's pri-vate life.

As can be understood from the decision, it
is easier to damage the right of personality
in interfering with the privacy, private life,
dignity and reputation of a person on

the internet. For this reason, the balance
between the right to be forgotten and
freedom of expres-sion and press must
be carefully estab-lished. . In the decision,
after emphasizing that archive records
kept on the internet are within the scope
of freedom of expression and press, and
stating that their removal from publication
would harm freedom of the press, in

order to apply the right to be forgotten,
the topicality of the information requested
to be deleted / forgotten, its effect on

the public interest, the content of the
news, the reality of the information, etc.
should be examined to-gether in concrete
situation.
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V. Conclusion

At the point where technology has come,
the publication of personal data on the
internet has brought concerns about the
protection of private life. The fact that
personal information is accessible to
everyone on the internet and especially
in search engines has been effec-tive

in the formation of the concept of the
right to be forgotten. The right to be
forgot-ten, first mentioned in the decision
of the Court of Justice of the European
Union in 2014, gives individuals the right
to request the removal of links with their
personal data from search engines or
results. It is seen that the practice of

the right to be forgotten has become

a settled case law in our law with the
decisions of the Constitutional Court and
the Assembly Of Civil Chambers Of The
Court Of Cassation. However, it should
be noted that with the decisions and
regulations made with-in the scope of
the Personal Data Protection Authority, it
is seen that the legal basis for the right to
be forgotten has been prepared with the
amendment made in the Law No. 5651
on Regulating Broadcasts on the Internet
and Combating Crimes Committed
Through These Publications. It has been
emphasized that a delicate balance must
be established against the restrictions it
may impose on freedom of expression
and press, during the implementa-tion of
the right to be forgotten both in our law
and in international law. In each concrete
case, together with the freedom of
expression and the press and the public
interest in the information to be removed
should be particu-larly examined.
Otherwise, blocking of access or removal
of content without paying attention to
freedom of expression and press by
using the right to be forgotten against
current and accurate information, which
has public bene-fit, will be considered as
censorship*
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DAVRANIS VE KORUMA
YUKUMLULULUKLERININ
SOZLESME DISI UCUNCU
KISILERE ETKISI

4230 WdIH Ay ‘1S

Genel Olarak

Turk ve Isvicre hukuklarinda borg iligkileri
bakimindan nisbilik prensibi gecerlidir.
Buna gore borg iliskileri ancak taraflari
bakimindan hukim ve sonug¢ dogururlar.
Taraflar disinda tgunci bir kisiden dar
anlamda borcun ifasi talep edilemeyecegi
gibi, t¢lncu kisiler de tarafl olmadiklari
bir sozlesmeden dogan borcun ifasini
talep edemezler. Nitekim borcun hig veya
geregi gibi ifa edilmemesi dolayisiyla
Uctincu kisilerden tazminat talebinde
bulunulamaz. Yine tguncu kisiler de
sozlesme hiktimlerine dayanarak
sozlesmeden dogan borcun ihlali
nedeniyle gordukleri zararlarn tazminini
talep etme hakkina sahip degildirler.

Nisbilik prensibi geregince stzlesmeden
dogan borcun ihlali dolayisiyla zarar goren
dcuncu kisiler ancak haksiz fill hikiimlerine
(TBK. m. 49 vd.) basvurabileceklerdir]

Buna gore tguncu kisilerin sdzlesmeye
aykirilik hikimlerine bagvurmalar kural
olarak mumkin degildir. Bor¢lar Kanunu

bu bakimdan ikili bir sorumluluk ayrimi
ongormus ve sozlesmesel sorumluluga
ancak sozlesme taraflarni tabi tutmustur.
Ne var ki sozlesmeye aykirilik htikiimlerinin
zarar goreni birgok bakimdan haksiz

fill hukUmlerine nazaran daha etkin

bir sekilde korumaya elverisli olmasi
nedeniyle nisbilik prensibi ve kanunun
ongordugu sozlesmesel sorumluluk ve
haksiz fiil sorumlulugu aynmi davranis ve
koruma yukimltlugindn sozlesme digi
uguncu kigilere etkisiile asiimaya caligiimigtir.

Davranzig ve Koruma
Yiikiimliiliikleri

Borg¢lar hukukunda ele alinan borg
iliskisinden beklenen asil amag, taraflarin
“ifa menfaatinin” gergeklesmesidir.

ifa menfaatini gerceklestiren ana
yukumltltkler ise edim yukumltltkleridir.

Sozlesme hukukunda ortaya ¢lkan bu
gelismeler neticesinde modern bor¢lar
hukuku, borg iliskilerinde edim menfaati
yaninda, sosyal korunma ihtiyacini da
onemseyerek, “korunma menfaatini de”
ikinci bir amag olarak ele almistir® Nitekim
taraflar, edim disinda kendilerinin ya da
hukuki tasarruf alanlari iginde bulunan
kisi ve mal varliklarina kargl borg iligkisi
cergevesinde zarar vermeme yukumltligu
ile sorumlu tutulmuslardir.

Bu gelismeler neticesinde borg
iliskisinden dogan yukumltlukler; edim
yukumltltkleri ve yan yukumlulukler
olarak ikiye ayriimistir. Bunlardan edim
yukumltltkleri, kendi arasinda asli ve yan
edim yukumlulukleri seklinde ikiye ayrilir.
Yan yuktmlulukler genel olarak, durtstluk
kuralinin sinirlarini belirledigi gtiven
iliskisinden dogarlar.® Bunlar fonksiyonlari
itibariyle, kendi icinde ikiye ayrilirlar.
Birincisi ifaya yardimci yan yukumlulikler
olup, ozellikle edim yukumldliklerinin
sozlesmenin amacina uygun olarak yerine
getiriimesini saglayan baslica hazirlama ve
saglama yukumlultkleridir’
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THE EFFECT OF BEHAVIOR

AND PROTECTION OBLIGATIONS
ON THIRD PARTIES OUTSIDE

OF CONTRACT

230X WAV S28MD'T 20UIDAL

Generally

The principle of relativity is valid in terms
of debt relations in Turkish and Swiss law.
Accordingly, debt relations only have
consequences and results for their parties.
Performance of the debt cannot be
demanded from a third party in a narrow
sense. At the same time, third parties
cannot demand the performance of the
debt arising from a contract they are not a
party to. Compensation cannot be claimed
from third parties for non-performance of
the debt. Also, third parties do not have
the right to claim compensation for the
damages they incur due to the breach

of the contractual debt based on the
provisions of the contract.

In accordance with the principle of
relativity, third parties who suffer damage
due to the breach of contractual debt will
only be able to apply to the tort provisions
(TBK. Art. 49 et al.).? Accordingly, as a rule,
it is not possible for third parties to resort
to breach of contract provisions. In this
respect, the Code of Obligations stipulates
a dual liability distinction and subjected
only the contractual parties to contractual
liability. Breach of contract provisions
protect the aggrieved party better than tort
provisions. For this reason, the relativity
principle has been tried to be exceeded
by the effect of the obligation of behavior
and protection on a third person outside
the contract.

HALF A CENTURY IN LAW: A GIFT TO YILMAZ EGEMENOGLU

Behavior and Protection
Obligations

The main purpose expected from the
debt relationship dealt with in the law

of obligations is the realization of the
"performance interest" of the parties. The
main obligations that fulfill the interest of
performance are performance obligations.

As a result of these developments in the
contract law, modern law of obligations,
by considering the need for social
protection as well as the benefit of action
in debt relations, has taken the "protection
interest" as a secondary purpose.* As a
matter of fact, the parties have been held
liable with the obligation not to cause
damage within the framework of the debt
relationship against themselves or to persons
and assets within their legal domains.

As a result of these developments,
liabilities arising from the debt relationship;
are divided into performance obligations
and ancillary obligations. Among these,
performance obligations are divided

into two as primary and secondary
performance obligations. Ancillary
obligations generally arise from the
relationship of trust, in which the rule of
honesty sets its limits.® They are divided
into two parts by their functions. The
firstis the auxiliary performance auxiliary
obligations. In particular, they are the basic
preparatory and performance obligations
that ensure the fulfiliment of performance
obligations following the purpose of the
contract®
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Ikincisi ise, edim menfaati ile dogrudan
iliskisi olmayan ve edim yukumltligtinden
bagimsiz olan, koruma yukudmlultkleridir.
Esasen koruma yuktmlultklerinin kaynadi
durustltk kurahdir. Buna gore, sdzlesme
kurma amaclyla veya baska bir nedenle
sosyal temasa gegen Kisiler, birbirlerinin
edim disindaki mal ve sahis varliklarina zarar
vermemekle yukumltdurler.

Bunun yaninda taraflar, karsilikli olarak
hukuki alanlarr icinde bulunan diger
sahislara ve onlarin mal varliklarina

da koruma yukumlultigu geredi zarar
vermemekle yukumludurler.9Edimden
bagimsiz koruma yukumlultkleri, genelde
sozlesme gortsmelerinden dogan

borg iliskilerinden ortaya cikabilecedi
gibi, t¢unct kisiyi koruyucu etkili
sozlesmelerden dogan borg iligkilerinden
de kendini gosterir.

Davranis ve koruma yuktmleri, hizmetinde
olduklarn ytukidmluluklerden bagimsizdirlar.
Bu anlamda, 6rnegdin tamirat igin gelen
tesisat¢inin birincil yuktmluligd muslugu
tamir etmektir. Ancak tesisat¢inin bu tamirat
yapilirken, soz gelisi lavaboyu kirmaktan

ya da alacakliya ve evde birlikte yasayan
kimselere sahsen zarar vermekten kaginma
yUukimltlugu de vardir. Tesisatgl tarafindan
tamirat yapilimis ve fakat lavabo kirimis ise,
asll borg ifa edilmis ve fakat yan yukime
aykir dustlmis olacaktir. Yan yukimin

ifa edilmesi dava ve takip yoluyla talep
edilemez; ancak bu yikume aykir davranis
halinde borgluya kargl tazminat isteminde
bulunmak mumkindur. Kisaca ifade etmek
gerekirse asli ve tali edim yuktmltlikleri
sozlesmede karsi tarafin “ifa menfaatine”
hizmet ederken, davranis ve koruma
yuktmldltkleri ise “koruma menfaatine”
hizmet ederKoruma menfaati alicinin tum
mal ve sahis varligi dederlerinden olusan
menfaatlerin butinund ifade eder.

Yargitay 1992/13-243 esas sayil " tup
patlamas!” kararinda 10 UguUnci Kislyi
koruyucu etkili sozlesmeyi kabul etmis

ve bu kurumu edim yuktmlultklerinden
bagimsiz borg iliskisine dayandirmistir.
Karara konu olan olayda tup saticisinin
sattigr tipun bozuk oldugunu ve gaz
kacirdigini fark eden alicinin yardima
cagirdidr bir sahsin, tuptn patlamasi
nedeniyle yaralanmasi s6z konusudur.
TUp patlamasi olayinda Yargitay, zarar
goren sahsin satim sozlesmesinin tarafl
olmadigr i¢in, somut olaydaki nitelendirme
bakimindan tgunct kisi oldugunu ifade
etmektedir.

Bu nitelendirmeden sonra ise borclunun
edim borcuna ya da koruma yuktumluligune
aykir davranmasi sonucunda, bundan zarar
goren dguncu kisilerin akdi giderim isteyip
isteyemeyecedi konusu degerlendirilir.
Yargitay ifa menfaati yaninda yer alan
koruma menfaatine deginerek, s6zlesmenin
edim yukimlilikleri yaninda bir de koruma
yukuamltltkleri igerdigini belirtmistir. Koruma
yukumltltklerinin dogrudan durustlik
kuralindan dogdugunu ifade eden Yargitay,
bu yukumlaluklerin alacakliya oldugu kadar,
ona yakindan bagl olan tc¢uncu kisilere
karsl da dogabilecedini vurgular.

Bu koruma yukumltltklerinin sadece borglu
ile alacakli arasinda degil, ayni zamanda
borclu ile G¢unct sahislar arasinda da edim
yukumltltklerinden bagimsiz borg iligkisi,
olusturabilecegini belirterek, olayda dgunci
kisiyi koruyucu etkili s6zlegsmenin soz
konusu oldugunu ifade etmistir.

Bu koruma yukumltltklerinin sadece borg¢lu
ile alacakli arasinda degil, ayni zamanda
borclu ile G¢unct sahislar arasinda da

edim yuktmluluklerinden bagimsiz borg
iliskisi, olusturabilecegini belirterek, olayda
tcuncu Kisiyi koruyucu etkili sozlesmenin
s6z konusu oldugunu ifade etmistir. Yargitay
butun bu gerekgelerle daval tip saticisinin
sozlesmeye aykirilik hikimleri uyarinca
sorumlu olacagini karara baglamistir.
Uctincti kisiyi koruyucu etkili sozlesmenin
edim yuktmluluklerinden bagimsiz borg
iliskisi kapsaminda incelenmesine ragmen
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The second is protection obligations,
which are not directly related to the
performance interest and independent
from the performance obligation.
Essentially, the source of protection
obligations is the rule of honesty.
Accordingly, persons who come into social
contact for the purpose of establishing
a contract or for any other reason are
obliged not to damage each other's
property and personal assets other than
their actions.

In addition, the parties are obliged not

to harm other persons who are mutually
involved in their legal fields and their
assets as a requirement of their obligation
to protect® Protection obligations can be
seen in contract negotiations or contracts
that have a protective effect on the third

party.

Behavior and protection obligations are
independent from the obligations they
serve. In this sense, for example, the
primary obligation of the plumber who
comes for repair is to repair the faucet.
However, the plumber has an obligation to
refrain from, for example, breaking the sink
or personally harming the creditor and the
people living together in the house, while
performing these repairs. If repairs have
been made by the plumber but the sink

is broken, the actual debt will have been
fulfilled, but my side load will be incurred.
The performance of my side liability
cannot be demanded through litigation
and follow-up; however, it is possible to
claim compensation against the debtor

in case of acts contrary to this obligation.
To put it briefly, principal and secondary
performance obligations serve the
"performance benefit" of the other party in
the contract, while behavior and protection
obligations serve the "protection benefit *
Protection interest expresses the entirety
of the interests of the buyer, consisting of
all property and personal assets.
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The Supreme Court" also accepted

the contract with a protective effect on
the third party in a decision and based
this institution on a debt relationship
independent of performance obligations.
In the incident that is the subject of the
decision, a person called for help by the
buyer, who noticed that the cylinder sold
by the cylinder seller was damaged and
that gas was leaking, was injured due to
the explosion of the cylinder. In the case
of tube explosion, the Court of Cassation
states that the injured person is the third
party in terms of the qualification in the
concrete case since he is not a party to
the sales contract.

After this qualification, the issue of whether
third parties who suffer damage as a result
of the debtor's breach of the performance
obligation or protection obligation

will be able to request contractual
compensation is evaluated. The Supreme
Court of Appeals stated that the contract
includes protection obligations as well

as performance obligations, referring

to the protection benefit besides

the performance benefit. Stating that
protection obligations arise directly from
the rule of honesty, the Court of Cassation
emphasizes that these obligations may
arise against the creditor as well as third
parties who are closely connected to it

Stating that these protection obligations
can create a debt relationship,
independent of performance obligations,
not only between the debtor and the
creditor but also between the debtor and
third parties, he stated that in the case
there is an effective contract to protect
the third party. For all these reasons, the
Supreme Court has decided that the
defendant tube seller will be liable per the
provisions of breach of contract.
Although the contract with effective
protection of the third party is examined
within the scope of the debt relationship
independent of the performance
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“Uglncl kisiyi koruyucu etkili sozlesme”
deyiminin kullaniimast ise karisikliga yol
actigricin elestiriimektedir. Nitekim bu

karar, verildigi tarihten itibaren hukukumuza
davranig yuktmluliklerinin sézlesme disl
kisilere de tezahir etmesinin yolunu acmis
ve hukukumuzda sozlesme disi sorumlulugun
alanini oldukga genigleterek oncu bir karar
olmustur.

Bir ornek Uzerinde bu etkinin tezahdrdnu
gorelim; Bir kombi satim sozlesmesi s6z
konusu oldugu durumda montaj i¢in goreviinin
satis sozlesmesinin diger tarafinin konutuna
geldigini dustnelim. Bu olayda So6zlesmenin
taraflari eslerden biri ve saticidir. Nitekim
taraflarin birbirlerini bir zarara ugratmalar
halinde sozlesmeden dogan sorumluluklar
glindeme gelecektir. Bir konutu paylasan
eslerin evlerine kombinin montajini yapmak i¢in
gelen bu gorevlinin yaptigi tadilatta bir sorun
cikmasi sebebiyle sicak suyun sozlesmenin
tarafl olmayan esin vicudunda 3. Dereceden
yaniklara sebebiyet vermesi durumunda , diger
esin onu daha elverigsiz bir hukuki konuma
sokacak olan haksiz file dayanarak dedgil
sOzlesmeye dayall hak iddiasinda bulunmasini
sadlar 3. Kislyi koruyucu etkili sézlesme.
Yukarida da agikladigim tzere durustltk kurali
bu sozlegsmenin nisbiliginin

asiimasi sonucunu dogurur ve zarar goren igin
hakkaniyetli bir durum yaratir. Peki bu etkiden
yararlanmanin Yargitayin da kabul ettigi kosullari
nelerdir sonuc olarak bunlara bakalim. llk
olarak bor¢lunun edim borcuna ya da koruma
yukumltltigtne aykir davranmasi gerekir ve bu
davranigin sonucunda zarar dogmug olmaldir.
Zarar sozlesmenin tarafina yakindan bagdl olan
tguncu Kigilere karsi da dogmus olmaldir.

Son olarak ifa menfaatine yakin olmalidir.
Sonug olarak tum bu sartlarin varhidr halinde
sozlesmenin tarafl olmayan kisiler, diristlik
kuralinin etkisi ile so6zlesmenin nisbiligi asilarak
korunur olacaklardir.
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obligations, the use of the term "contract
with effective protection of the third party"
is criticized for confusing. As a matter

of fact, this decision has paved the way
for the manifestation of the behavioral
obligations to non-contractual persons

in our law since the date it was made,
and it has been a pioneering decision by
expanding the area of non-contractual
liability in our law

Let's see the manifestation of this effect on
an example; In the case of a combi boliler
sale contract, let's assume that the officer
comes to the residence of the other party
of the sales contract for installation. In this
case, the parties to the Agreement are
one of the spouses and the seller. As a
matter of fact, if the parties inflict a loss
on each other, the responsibilities arising
from the contract will come to the fore.
The person who came to the house of
the couple living in the same residence
for the installation of the boiler made the
renovation wrong, and the wife, who was
not a party to the contract, had a serious
burn due to excessive hot water. The
contract with effective protection of the
third party ensures that the spouse, who
is not a party to the contract, has a legally
favorable situation. As | explained above,
the rule of honesty results in exceeding
the proportionality of this contract and
creates an equitable situation for the
injured. So, what are the conditions
accepted by the Supreme Court of taking
advantage of this effect? Let's take a look
together. First of all, the debtor must act in
violation of the performance obligation or
protection obligation, and damage must
have occurred as a result of this behavior.
The loss must also have been incurred
against third parties who are closely
linked to the party to the contract. Finally,
it should be close to the performance
interest.
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ISVERENIN ESIT DAVRANMA
BORCU

unzp visq ‘ay ‘f1s

Isverenin isciye karsl Ucret 6deme
borcunun yani sira bircok borcu
bulunmakla birlikte, bu bor¢lardan biri

de isverenin esit davranma borcudur,

Esit davranma borcu, mevcut durumda
esasl bir neden olmadikga isverenin

ayni nitelikteki veya ayni ya da benzer
durumdaki is¢ilerine esit davranmasi
anlamina gelir. Baska bir ifadeyle, isveren,
calistirdidr iscilerini keyfi olarak ve esitlik
ilkesine aykinlik teskil edecek sekilde farkli
uygulamalara tabi tutamaz.

Anayasa’nin 10. maddesinde, herkesin dil,
renk, cinsiyet, siyasi duslnce, felsefi inang,
din, mezhep ve benzeri sebeplerle ayrim
gbzetmeksizin kanun onidnde esit oldugu
dtzenlenmistir. Anayasanin bu htkma,

Is Kanunu'nda diizenlenen “Esit davranma
ilkesi” baslikll maddenin dayanaklarindan
biridir.

Is lliskisinde dil, irk, renk, cinsiyet,
engellilik, siyasal dustince, felsefl inang,
din ve mezhep ve benzeri sebeplere
dayall aynm yapilamayacad],

- Isverenin ancak esasl nedenler varlig
halinde tam sureli ¢calisan isci karsisinda
kismi sUreli calisan isciye farkliislem
yapabilecedi,

« Yine, isverenin yalnizca esasl nedenler
varligr halinde belirsiz sureli ¢alisan isci
karsisinda belirli streli ¢alisan isgiye
farkliislem yapabilecedi,

- Ayniyahut esit degerde olan is icin

cinsiyet kaynakli daha dustk tcretin

belirlenemeyecedi,

« Iscinin cinsiyeti sebebi ile 6zel koruyucu
hikUmlerin uygulanmasinin, daha dugtk
dcretin belirlenmesini ve uygulanmasini
hakl kilmayacag,

bir sekilde korumaya elverigli olmasi
nedeniyle nisbilik prensibi ve kanunun
ongordugu sozlesmesel sorumluluk ve
haksiz fiil sorumlulugu ayrnimi davranis ve
koruma yukumltluginin sozlesme disi
tguncu kigilere etkisiile asiimaya caligiimistir.

dtzenlenmistir. Maddenin birinci fikrasinda
sayllan nedenler genel nitelikte olup;
sinirh sayida siralanmamislardir. Onemli
olan husus yururlikteki hukuk dizeninin,
yapilacak bir ayrimi hakli (mesru)
kilmayisidir!

Esit Davranma Borcunun
Uygulanma Kosullar

Esit davranma borcu varliginin

ortaya cikabilmesi igin belirli kosullar
gerekmektedir. Oncelikle, isverenin bu
borcu, aynrisyerinde c¢alisan iscilerine
karsidir. Bunun yaninda, esit davranmanin
varligi veya yoklugunun tespiti igin
isyerinde is¢i toplulugunun bulunmasi
gerekir. Boylece isverenin topluluktaki
iscilere esit davranip davranmadiginin
tespiti yapllabilecek ve varsa esit
davranma borcuna aykirilik durumu
tespit edilebilecektir. Iscilerin timunti
ilgilendiren bir uygulamanin var olmasi da,
madde 5'in uygulama alani bulmasi igin
gerekli bir kosuldur. Zira is¢ilerin timinu
ilgilendirmeyen bir uygulama s6z konusu
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THE EMPLOYER’S OBLIGATION
OF EQUAL TREATMENT

Uunz() vASH L98MDT 2oUIDAL,

The employer has several obligations

to the employees in addition to the
obligation to pay wages. Among these
obligations is the obligation to treat
employees equally. The obligation of
equal treatment means that the employer
is required to treat employees of the same
qualification and the employees in the
same or similar situations equally unless
there is a substantial reason in the status
quo that requires otherwise. In other
words, the employer cannot subject his/
her employees to different treatments
arbitrarily or in a way that violates the
principle of equality.

In Article 10 of the Constitution, it is
regulated that every person is equal
before the law without discrimination due
to language, skin color, gender, political
opinion, philosophical belief, religion,

sect and similar reasons. This article of

the Constitution is one of the pillars of the
article titled "Equal treatment principle" that
is regulated in the Labor Law.

The employer’s obligation of equal
treatment is included in the 5th article
of Labor Law numbered 4857 It is
determined in the article that,

« No discrimination based on language,
race, skin color, gender, disability,
political opinion, philosophical belief,
religion and sect or similar reasons can
be made in an employment relation,

« The employer may subject the full-time
employee and the part-time employee
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to a different treatment solely in the
presence of substantial reasons,

« Again, the employer may treat the
employee working for a definite period
of time in a different fashion than the
employee working for an indefinite
period of time solely in the presence of
substantial reasons,

« Alower wage cannot be determined
for a job of the same or equal value for
gender-based reasons,

« Taking special protective provisions due
to the gender of an employee will not
justify the determination and charging of
lower wages,

The reasons listed in the first paragraph

of the article are of a generalized nature
and are not listed in limited numbers. The
crucial matter is that the current legal order
does not render discrimination justified
(legitimate). 1

duzenlenmistir. Maddenin birinci fikrasinda
sayllan nedenler genel nitelikte olup;
sinirl sayida siralanmamislardir. Onemli
olan husus yirurliikteki hukuk dtzeninin,
yapilacak bir ayrimi hakli (mesru)
kilmayisidir!

Conditions of Implementation of
the Obligation of Equal Treatment

Certain conditions are required for the
existence of the obligation of equal
treatment to emerge. First of all, this
obligation of the employer is directed
to the employees working in the same
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oldugunda isverenin uygulamaya tabi
olan ve olmayan iscilere farkli davranmasi
beklenebilecek bir husustur. Son olarak,
isverenin karsilastirmaya konu edilen
filllerinin arasinda uzun bir zaman araligi
bulunmamaldir.

Esit davranma borcunun varldl, isGi

ve isveren arasinda bir hukuki iliskinin
var olmasina bagldir ve bahse konu
hukuki iliski bir is iliskisidir. Isci ile isveren
arasindaki is iliskisi devam ettigi stirece
isverenin esit davranma yukumlultigu

de var olmaya devam eder. Buna
karsilik, 6701 sayill Turkiye Insan Haklari
ve Esitlik Kurumu Kanunu, is ilani ve

is basvurusu sirasinda, yani hentz is
iliskisinin kurulmadigi bir agsamada ortaya
cikan ayrimciligr da, esit davranma
yukumltltigine aykirilik olarak kabul
etmektedir. Is iliskisinin sonlanmas ise,
esit davranma borcunun da sona ermesi
sonucunu dogurur.

Esit Davranma Borcunun
Uygulandigr Baslica Durumlar

1- Sosyal yardimlar

isveren, zaman zaman hukuken bir
sorumlulugu olmasa dahi iscilere sosyal
anlamda, intiyaclarina yonelik belirli
yardimlarda bulunabilir. Ornegin, isveren
cocugu olan bir is¢isine ya da yeni
evlenen bir is¢gisine tamamen kendi istegi
ile yardim edebilir. Isveren bu gibi sosyal
yardimlari yaparken ayrim yapmamakla
yukumltdar.

2- Yonetim hakki

Yonetim hakki; isverenin, isin yapiimasi
konusunda tek yanli dizenlemeler
getirme(emir ve talimat verme) yetkisini
anlatir. Isveren, emir ve talimat vererek
isin duzgUn yurutdlmesini ve iscilerin
kurallara uygun hareket etmesini saglar.

Iste isverenin emir ve talimat verme yetkisi
kapsaminda var olan bu kurallar, esasli bir
neden olmadik¢a esit durumdaki isgilere
esit sekilde uygulanir. Ornegin isyerinde
sigara igme yasadl, esasli bir neden
olmadigi stirece tum isyeri genelinde
uyulmasi gereken bir kural olmalidir.

3- Fesih siirecinde

Isveren adina birden fazla isci icin hakli
sebeple fesih nedeni dogdugunda isveren
hakli nedenle fesih hakkini kullanarak

bu iscilerin is sozlesmelerini feshedebilir.
Eger ki igveren bu iscilerin bir kisminin

is akdini sona erdirecek bir kisminin

ise ayakta tutacaksa, bu hareketin koti
niyetli ve hakkaniyete aykiri olmamasi
gerekmekle birlikte esit davranma borcuna
da aykirilik olusturmamasi gerekir. Aksi
halde igveren esit durumda olan isgilere
herhangi bir esasli gerekce olmaksizin esit
davranmamis olacak, bu da esit davranma
borcuna aykirilik teskil edecektir.

Esit Davranma Borcuna
Aykiriligin Yaptirimi

Isvereninin esit davranma borcunu ihlal
eden davraniglarin varligi halinde, isci

Is Kanunu madde 22’de yer verilen
“Calisma kosullarinda degisiklik ve is
sozlesmesinin hakli nedenle feshi”
hikumlerinden yararlanabilecektir. Bunun
yaninda is¢i, madde 24/2'de kendisi i¢in
taninmis olan hakl nedenle derhal fesih
haklarini da kullanabili. Madde 24/2-e
bendi uyarinca isci isveren tarafindan
Ucreti kanun htkumleri veya sozlesme
sartlarina uygun olarak hesap edilmez
veya odenmezse is sozlesmesini hakli
nedenle ve derhal feshedebilir. Ayni
maddenin f bendi uyarinca, tcretin parca
basina veya is tutar Uzerinden 6denmesi
kararlastirilan islerde isveren tarafindan
isciye yapabilecedi sayi ve tutardan az

is verilirse ve aradaki Ucret farki zaman
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workplace. In addition, a community of
employees must exist in the workplace
so that the existence or absence of equal
treatment may be detected. Thus, it will
be possible to determine whether the
employer is treating the employees in the
community equally or not and if there is a
contradiction to the employer's obligation
of equal treatment it will be detected.

It is also necessary for an application

that concerns all employees to exist so
that Article 5 can be given an execution
area. In the absence of an application
that concerns all employees, it can be
expected that the employees who the
application concerns and the employees it
doesn't concern will be treated differently
by the employer. Finally, a long time gap
shouldn't exist between the employer's
actions that are subject to comparison.

The existence of the obligation of equal
treatment is based on the existence of a
legal relationship-said legal relationship
would have to be an employment relation-
between the employee and the employer.
As long as the employment relation
between the employee and the employer
continues to exist, so will the employer’s
obligation of equal treatment. In relation,
Turkey's Human Rights and Gender
Equality Authority Act numbered 6701
considers discrimination in job adverts and
job applications, namely in times when

an employment relation has not yet been
established, to be contradicting the obligation
of equal treatment? Along with the ending of
an employment relation, the obligation of equal
treatment also ceases to exist.

Main Cases in Which the
Obligation of Equal Treatment
Applies

1- Social Aids

From time to time, the employer may
provide certain social benefits to the
employees for their needs even when he/
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she does not have a legal responsibility
to do so. For instance, an employer can
help an employee who has a child, or has
recently gotten married, entirely by his/
her own will. However, the employer is still
obliged not to discriminate while making
such social benefits.

2- Management Right

Management right: The employer's
authorization to bring unilateral regulations
(giving orders and instructions) about the
way a work is done.3 By giving orders

and instructions, the employer ensures
that the employees carry out the work
properly and in accordance with the rules.
These rules, which exist within the scope
of the employer's authority to give orders
and instructions, are applied equally to
employees with the same status, unless
there is a fundamental reason that
suggests otherwise. For example, the
prohibition of smoking in the workplace
ought to be a rule that must be followed
throughout the workplace unless there is a
substantial reason why it should not.

3- In The Process of Termination

When a reason for termination arises for
more than one employee on behalf of the
employer, the employer may terminate the
employment contracts of the employees
in question by using the right to terminate
with just cause. If the employer is to keep
some of the contracts of the employees
in act while terminating some, this
decision should not be of a malicious

and unfair nature and it should not be
contradicting the obligation of equal
treatment. Otherwise, the employer will
not be treating the employees from the
same status equally without a reasonable
justification. This sort of treatment will
constitute a violation of the obligation of
equal treatment.
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esasina gore ddenerek isginin eksik aldid
Ucret karsilanmazsa yahut ¢alisma sartlari
uygulanmazsa is¢i hakli nedenle ve derhal
is sozlesmesini feshedebilir. Bu fesih

hakkr isciye kidem tazminatini talep hakki
dogurmaktadir. Tum bunlarla birlikte Is
Kanunu'nun 5. maddesi de esit davranma
borcuna aykirihgn ozel yaptirnmlarini
duzenlemistir. Isci, is iliskisi sirasinda veya
sona ermesinde esit davranma borcuna
aykirilik sonucunda dort aya kadar tcreti
miktarinda uygun bir tazminat ile yoksun
birakildigr haklarini talep edebilir. Sayet esit
davranma borcuna aykirlik sendikaciliga
dayall bir aykirilik ise, Sendikalar ve Toplu
Is Sozlesmesi Kanunu madde 25 uyarinca
bu tazminatin daha yuksek miktarda olmasi
ongorilmustir Yine Is Kanunu'nun 99.
maddesi bu yukumltltige aykinlik halinde
idari para cezasi 6ngormustur. Is Kanunun
5. maddesinde dizenlenen bu ilke ve
yukumltlUklere aykirt davranan isveren
veya isveren vekiline bu durumdaki her
is¢i icin uygulanacak idari para cezasi 2021
yilrigin 292 Turk Lirasr’dir.

Esit Davranma Borcuna
Aykriligin Ispati

Is Kanunu'nun 20. madde hukumleri
sakl kalmak kaydi ile, isverenin madde
5'te ongortlen yukdmluliklere aykin
davrandigini is¢i ispat etmek zorundadir.
Ne var Ki, is¢i esit davranma borcuna
aykirhgin mevcut oldugunu kuvvetli

bir sekilde gosteren delil ortaya
koydugunda, esit davranma borcuna
aykir davranimadigini artik isveren ispat
etmekle yukimli olacakitrr.

Esit Davranma Borcunun
Covid-19 Kapsaminda
Incelenmesi

Covid-19 salgininin is hukuku alaninda

da onemli etkileri olmustur. Isverenler,

bu sureci en az kayip ile atlatmak icin
isyerinde cesitli tedbirler almis, belli bagl
duzenlemeler yapmistir. Ornegin, imkan
oldugu olctde isciler evden calismaya
gegmis, boylece temasin azalmasi

ve iscilerin sagliklarinin korunmasi
amaclanmistir. isveren bazi iscilere ya yillik
Ucretliizin ya da Ucretsiz izin vermis ya da
iscileriicin kisa ¢alismaya bagvurmustur.

Isveren, tim bu aksiyonlari alirken 4857
SavyiliIs Kanunu'nun 5. maddesinde
duzenlenen esit davranma borcunu goz
oniinde bulundurmalidir. Ornegdin, isveren
isyerinde ayni gorevde ¢alisan isginin

bir kismini evden ¢alistirip, bir kismini ise
gelmeye zorlayamaz. Yahut isveren ayni
bolimde ¢alisan iscilerin bir kismini Ucretli
ve/veya Ucretsiz izne gonderip bir kismini
calistirmaya devam da ettiremez. Esasli
neden varligi veya ayrimi hakli kilan bir
sebep olmadik¢a bu gibi durumlar esit
davranma borcuna aykirilik teskil edebilir.

Isverenin ayni isi yapan iscilerinin bir
kismina tam Ucret 6deme, diger bir kismina
kismi bir ddeme yapmak gibi bir imkani da
yoktur. Zira bu durum da esasli nedenlerin
varligi olmaksizin esit davranma borcuna
aykirilik olusturabilecektir.

SozU edilen tum bu 6rnekler, isverenin esit
davranma borcunun Covid-19 kapsaminda
kendini nasil gosterebilecegine dair
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The Imposing of Sanctions in
Regard to the Obligation of Equal
Treatment

In the event that the employer acts
contrary to the obligation of equal
treatment, the employee will be able

to benefit from the provisions named
"Amendment in working conditions and
rightful termination of the employment
contract" included in Article 22 of the
Labor Law. In addition, the worker can
also use his right for immediate rightful
termination that has been granted to

him in article 24/2. Pursuant to Article
24/2-e, the employee may terminate the
employment contract for justified reason
and immediately if the employer's wage
is not calculated or paid in accordance
with the provisions of the law or the
contract. Pursuant to the clause f of the
same article, employee has the right of
immediate rightful termination, if, in cases
where wages have been fixed at a piece
or task rate, the employer assigns the
employee fewer pieces or a smaller task
than was stipulated and fails to make
good this deficit by assigning him extra
work on another day, or if employer fails to
implement the conditions of employment.
This right of termination gives the
employee the right to demand severance
pay. In addition to all these, article 5 of the
Labor Law regulates the special sanctions
for violation of the obligation of equal
treatment. The employee can claim the
rights he/she has been deprived of and
an appropriate compensation amounting
the wage until four month time in the
case of a violation of the obligation of
equal treatment over the course of or

at the end of an employment relation. If
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the violation of the obligation of equal
treatment is a violation based on unionism,
this compensation is anticipated to be
higher, in accordance with Article 25 of the
Trade Unions and Collective Bargaining
Agreement. Again, article 99 of the Labor
Law stipulates administrative fines in

case of violation of this obligation. The
administrative fine to be applied to the
employer or employer's representative
who violates these principles and
obligations regulated in Article 5 of the
Labor Law for each worker in this situation
is 292 Turkish Lira for 2021.

Detection of Inconsistencies With
the Obligation of Equal Treatment

With attention to the secrecy of the
provisions of Article 20 of the Labor

Law, the employee must prove that the
employer has violated the obligations
stipulated in Article 5. The employer will
then be obliged to prove that there is no
contradiction to the obligation of equal
treatment after the employee has revealed
strong evidence that substantiates the
existence of a violation of the obligation of
equal treatment.

Analysis of the Obligation of
Equal Treatment in the Context of
Covid-19

The Covid-19 outbreak significantly
affected the field of labor law along with
other fields. Employers took various
measures and made certain regulations in
the workplace to overcome this

process with minimum loss. For instance,
employees have switched to working from
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orneklerdir. isveren oncelikle
uygulamalarinda, verdigi tim emir

ve talimatlarda, bahsi gecen sosyal
yardimlarinda ve is sozlesmesinin feshi
streclerinde her zaman esit davranma
borcunu goz onunde bulundurmaldir.
Tekrarlanmalidir ki, esit davranma
borcunun amaci esit durumda olanlari
esit muameleye tabi tutmaktir. Yani,
isverenin esasli nedenleri olmadidi
sUrece, esit statiide bulunan isgilerini
esit kurallara, uygulamalara, yaptinmlara
tabi tutmasi kanuni bir zorunluluktur.

1Kenan Tungomad, Tankut Centel, Is Hukukunun Esaslar, 9.
Basi, 2018, s.146
2 Kenan Tungomag, Tankut Centel, Is Hukukunun Esaslar, 9.
Basi, 2018, s.146
3 Kenan Tungomag, Tankut Centel, Is Hukukunun Esaslari, 9.

Basi, 2018, s.149
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their homes, within the realm of possibility,
so that contact could be reduced and
protection of the employees' health

could be ensured. The employer gave
employees either an annual paid leave,
an unpaid leave, or applied for short-time
working.

While taking all these actions, the
employer should take into account the
obligation of equal treatment regulated

in Article 5 of the Labor Law numbered
4857 For example, the employer cannot
force some employees to work from the
workplace while allowing other employees
from the same position to work from their
homes. Similarly, the employer cannot
provide some of the employees working
in the same department with paid and/or
unpaid leave while keeping the others at
work. Unless the substantive reason exists
or the reason justifies the distinction, such
situations may constitute a violation of the
debt of equal treatment.

The employer cannot pay full wages to
some of the employees while paying
partial wages to other employees who do
the same work, for this situation may result
in a violation of the obligation of equal
treatment unless it's buttressed by the
presence of substantial reasons.
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All of these situations exemplify how the
employer's obligation of equal treatment
can manifest itself during the Covid-19
outbreak. The employer must always
bear in mind his/her obligation of equal
treatment in his/her practices, in his/

her given orders and instructions, in

the mentioned social aids and in the
termination processes of an employment
contract. It must be repeated that the
purpose of the obligation of equal
treatment is to ensure that individuals

in an equal situation are, in fact, treated
equally. In other words, it is a legal
obligation for the employer to subject his
employees with an equal status to the
same practices sanctions, and rules unless
there are substantial reasons that suggest
otherwise.

1Kenan Tungomag, Tankut Centel, Principles of Labor Law, Edition
9 2018, p.l46
2 Kenan Tungomag, Tankut Centel, Principles of Labor Law, Edition
9 2018, p.l46
3 Kenan Tungomag, Tankut Centel, Principles of Labor Law, Edition

9 2018, s.149
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10 ADIMDA
ISTANBUL SOZLESMESI

&y vaqnY “ay 1S

1. Istanbul Sézlesmesi Nedir ?

Sozlesmenin tam adi “Kadina Yonelik
Siddet ve Aile ici Siddetin Onlenmesi

ve Bunlarla Mucadeleye Dair Avrupa
Konseyi Sozlesmesi” dir. Isbu soézlesme
11 Mayis 201 tarihinde Istanbul’da imzaya
sunulmus olup, 1 Agustos 2014 tarihinde
yurdrlige girmistir. Istanbul’da imzalandidi
icin sozlesmenin ismi bu sekilde
adlandinimistir. Kadina yonelik siddet ve
aile ici siddeti dGnlemeyi amaclayan ve
devletlerin bu konudaki yuktmlultklerini
belirleyen uluslararasi insan haklari
sozlesmesidir!

2. Istanbul Sozlesmesinin Amaci

Sozlesme'nin 1. Maddesine bakildiginda

Sozlesme'nin amac su sekilde belirtilmistir:

- Kadinlari her turlu siddete karsi korumak
ve kadina kargl siddeti ve aile i¢i siddeti
onlemek, kovusturmak ve ortadan
kaldirmak;

« Kadina kars! her turlt ayrimcihigin
ortadan kaldirimasina katkida bulunmak
ve kadinlarl giiclendirmek de danhil
olmak uzere, kadinlarla erkekler
arasinda onemli ol¢ctde esitlidi
yayginlastirmak;

« Kadina kargl siddet ve aile i¢i siddetin
tum magdurlannin korunmasi ve bunlara
yardim edilmesi i¢in kapsamli bir

cerceve, politika ve tedbirler tasarlamak;

» Kadina kargl siddeti ve aile i¢i siddeti
ortadan kaldirma amaciyla uluslararasi
isbirligini yayginlastirmak;

« Kadina kargl siddet ve aile i¢i siddetin
ortadan kaldimlimasi icin butincul bir
yaklasimin benimsenmesi maksadiyla
kuruluslarin ve kolluk kuvvetleri
birimlerinin birbiriyle etkili bir bicimde
isbirligi yapmalarina destek ve yardim
saglamaktir.

3. Istanbul Sozlesmesi Sadece
Kadinlart M1 Kapstyor?

Hayir. Sozlesme agirlikli olarak kadina
yonelik siddeti bnleme amaci giitse

de Madde 2'de belirtildigi Uzere “hane
halkinin tim dyelerini” kapsamaktadir.
Buna gore Sozlesme hem kadinlara
yonelik siddetin hem ¢ocuklara karsl
siddetin ve cocuk istismarinimn onlenmesini
de amaclamaktadir.

Sozlesmede erkeklerin de siddete
maruz kaldigi gercegdi kabul edilmistir.
Bu dogrultuda taraf devletler sozlesme
hukumlerini erkekler, cocuklar ve yagslilar
dahil olmak Uzere, aile ici siddetin

tum magdurlarina uygulamaya tesvik
edilmektedir. Kadin ifadesi 18 yasindan
kiicuk kiz cocuklari da kapsamaktadir.
Devletler Sozlesme hikidmlerini s6z
konusu aile ici siddet magdurlarina
uygulayip uygulamamaya kendileri karar
verebilirler?
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ISTANBUL CONVENTION
IN 10 STEPS

A7 DAQNY] L2AMDT 2OUIDAL

1. What is the Istanbul Convention?
The full name of the convention is

"The Council of Europe Convention on
Prevention and Combating Violence
Against Women and Domestic Violence".
This contract was submitted for signature
in Istanbul on May 11, 2011, and stayed on
August 1, 2014. The name of the contract is
named this way because it was signed in
Istanbul. Itis an international human rights
convention that aims to prevent violence
against women and domestic violence
and determines the views of states on this
issue.

2. Purpose of the Istanbul
Convention

Looking at Article 1 of the Contract, the
purpose of the Contract is stated as
follows;

. To protect women from all forms of
violence and prevent, prosecute and
eliminate violence against women and
domestic violence;

- To promote significant equality between
women and men, including contributing
to the elimination of all forms of
discrimination against women and
empowering women;

« To develop a comprehensive
framework, policies and measures to
protect and assist all victims of violence
against women and domestic violence;
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- To promote international cooperation to
eliminate violence against women and
domestic violence;

« To provide support and assistance to
organizations and law enforcement
agencies to cooperate effectively with
each other in order to adopt a holistic
approach to the elimination of violence
against women and domestic violence.

3. Does the Istanbul Convention
Cover Only Women?

No. Although the contract mainly aims

to prevent violence against women, it
includes "all members of the household"
as stated in Article 2. Accordingly, the
Convention aims to prevent both violence
against women, violence against children
and child abuse.

The Convention accepts the fact that men
are also subjected to violence. To this end,
states parties are encouraged to apply the
provisions of the convention to all victims
of domestic violence, including men,
children and the elderly. The term ‘woman’
also includes girls under 18. States can
decide for themselves whether or not to
apply the provisions of the Convention to
those victims of domestic violence.
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4. Temel Haklar, Esitlik ve Ayrim
Gozetmeme

Taraflar hem kamu alaninda hem de ozel
alanda tum bireylerin, 6zellikle kadinlarin,
siddetten arinmig yasama haklarini
saglamak ve bu haklar korumak icin
gerekli yasal ve diger tedbirleri alir. Taraflar,
kadina yonelik her tirlt aynmciliga karsidir,
Bunu dnlemek i¢in ozellikle:

- ulusal anayasalarinda veya ilgili diger
mevzuata kadin erkek esitligi ilkesini
dahil edecek ve bu ilkenin uygulamada
gerceklestirimesini temin edeceklerdir;

« yerine gore, yaptirimlarin uygulanmasi

yolu da dahil olmak tzere, kadinlara

karsl aynmciligr yasaklayacaklardir,
kadinlara karsi ayrimcilik yapan yasa ve
uygulamalarr yurtrlikten kaldiracaklardir.

Taraflar bu S6zlesme hikumlerinin,
Ozellikle de magdurlarin haklarin
korumaya yonelik tedbirlerin, cinsiyet,
toplumsal cinsiyet, irk, renk, dil, din,

siyasi veya baska tur gords, ulusal veya
sosyal koken, bir ulusal azinlikla baglantili
olma, mulk, dogum, cinsel yonelim,
toplumsal cinsiyet kimligi, saglk durumu,
engellilik, medeni hal, gd¢gmen veya
multeci statust veya baska bir statt gibi,
herhangi bir temele dayall olarak ayrimcilik
yapilmaksizin uygulanmasini temin
edeceklerdir.

5. Kadina Yonelik Siddetin ve Her
Tiirlii Ev Ici Siddetin Onlenmesi

Siddeti 6nleme sozlesmenin 6ncelikli
vurgusudur. Bu dogrultuda taraf
devletlerden kadinlari toplumsal yapida
daha dezavantajli duruma getiren her turlt
dustnce, kultdr ve politik uygulamalarin
sonlandirmasini beklemektedir. Bu
kapsamda cinsiyet rolleri ekseninde
sekillenmis duslnce kaliplarinin, kdltdr,
tore, din, gelenek veya "s6zde namus"
gibi kavramlarin yaygin durumdaki siddet
héline gerekge olmasinin 6nine gegilmesi

ve Onleyici tedbirlerin alinmasi taraf
devletin yuktmlulugu altindadir.
(Madde 12).

Sozlesmede taraf devletler siddet
cesitlerinin ve siddetin kadin ve

cocuklar tzerindeki etkisi hakkinda
halkin farkindaligini arttiricr kampanya

ve programlari ¢esitli kuruluslar (6rnegin
STK ve kadin dernekleri gibi) ile
isbirligiyle yayginlastirip uygulanmasi
yukumliltigunt getirmektedir. Bu
dogrultuda Ulkedeki egitim kurumlarinin
tum seviyelerinde toplumsal farkindalidi
olusturacak miufredat ve izlencelerin
takip edilmesi, siddete karsi toplumsal
bilincin saglanmasi ve yasanan siddet
streclerinde; siddetin ©nlenmesi ve tespit
edilmesi, kadin erkek esitligi, magdurlarin
ihtiyacglar ve haklarinin yani sira ikincil
magduriyetlerin onlenmesi konularinda
uzman kadrolarin olugturulmasi gerekliligi
belirtimektedir. Taraflar aile ici siddet

ve cinsel suglarin onlenmesinde ve
tekrarlanmamasi konusunda yasal
tedbirleri alma sorumlulugu altindadir ve
ayni zamanda 6zel sektory, bilisim sektort
ve basin-yayini kadina siddeti onlemek
ve kadin onuruna saygly! arttirmak igin
politikalarin olusturulup uygulanmasina
ve kendi kendini duzenleyici standartlarin
belirlenmesine tesvik edecektir (Madde
12-17).13

6. Siddet Magdurlar: Nasil
Korunur ve Destek Nasil Saglanir?

Sozlesmenin koruma ve destek bolumu,
magdurlarin yasadigr siddet olaylarinin
tekrarlanmamasi igin alinacak onlemlere
ve yasanan magduriyetler sonrasinda
destek hizmetlerinin gerekli olduguna
vurgu yapmaktadir. Siddet magdurlarinin
korunmasli ve destek alabilmesi hususunda
alinacak yasal tedbirler sozlesmenin IV.
Boliminde belirtiimistir. Taraf devletlerin
magdur ve taniklari koruyup desteklemesi
gerekli olup bu ¢ercevede yargl birimleri,
kolluk kuvvetleri, yerel yonetimler (valilik
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4. Fundamental Rights, Equality
and Non-Discrimination

The parties take the necessary legal and
other measures to ensure and protect the
rights of all individuals, especially women,
to a life free from violence, both in the
public and private spheres. The parties
are against all forms of discrimination
against women. To avoid this, in particular:

- embodying in their national constitutions
or other appropriate legislation the
principle of equality between women
and men and ensuring the practical
realisation of this principle;

- prohibiting discrimination against
women, including through the use of
sanctions, where appropriate;

- abolishing laws and practices which
discriminate against women

The implementation of the provisions of
this Convention by the Parties, in particular
measures to protect the rights of victims,
shall be secured without discrimination

on any ground such as sex, gender, race,
colour, language, religion, political or
other opinion, national or social origin,
association with a national minority,
property, birth, sexual orientation, gender
identity, age, state of health, disability,
marital status, migrant or refugee status, or
other status.

5. Prevention of Violence Against
Women and All Kinds of Domestic
Violence

Preventing violence is the convention's
primary emphasis. Accordingly, it expects
the states parties to the convention to
end all kinds of thoughts, cultures and
political practices that make women more
disadvantaged in the social structure. In
this context, it is the state party's obligation
to prevent thought patterns formed on

the axis of gender roles, concepts such

as culture, customs, religion, tradition or
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"so-called honor" from being grounds
for widespread violence and to take
preventive measures. (Article 12).

The Convention obliges the states parties
to disseminate and implement campaigns
and programmes to increase public
awareness about the effects of violence
and violence on women and children in
cooperation with various organizations
(such as NGOs and women's associations).
In this direction, following the curriculum
and syllabuses that will create social
awareness at all levels of educational
institutions in the country, providing

social awareness against violence and

in the processes of violence; It is stated
that expert staff should be formed in the
fields of prevention and detection of
violence, equality of women and men, the
needs and rights of the victims as well

as prevention of secondary victimization.
The parties are responsible for taking
legal measures to prevent and prevent
domestic violence and sexual crimes, and
will also encourage the private sector, the
IT sector and the press to establish and
implement policies to prevent violence
against women and increase respect for
women's dignity and to set self-regulatory
standards (article 12-17).

6. . How to Protect and Support
Victims of Violence?

The protection and support section of the
convention emphasizes the measures to
be taken to prevent the recurrence of the
violence experienced by the victims and
the need for support services after the
victimization. Legal measures to be taken
for the protection and support of victims of
violence are included in the V. Specified
in the section. States parties are required
to protect and support victims and
witnesses, and in this context, together
with state institutions such as judicial
units, law enforcement agencies, local
governments (governorships, etc.), NGOs
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vb.) gibi devlet kurumlariyla beraber
STK vb. diger kuruluslarla isbirligi tesis
edilmelidir.

Koruma ve destek asamasinda magdurlar
icin temel insan hak ve ozgurltkleriile
glvenligine odaklaniimalidir. Bu bolimde
siddet magduru kadinlarin desteklenmesi
ve ekonomik bagimsizliklarinin
saglanmasina yonelik madde de
bulunmaktadir. S6zlesmede magdurlarn
alabilecekleri destek hizmetleri hakkinda
ornekler sunulmaktadir. Bu cercevede
madgdurlara gerektiginde yasal ve
psikolojik danigsmanlik, ekonomik yardim,
barinacak yer saglama, saglik hizmeti,
editim, 6gretim ve istihdam saglanmasi
gerektigi belirtiimektedir.

23. Maddede Taraflara, magdurlara, ve
Ozellikle kadin ve ¢ocuklara, kalacak
glvenli yer saglamak Uzere uygun, yeterli
sayida kolayca erisilebilir barinaklar
olusturmak ve magdurlarin yardimina
proaktif bir bicimde kosmak tzere gerekli
yasal ve diger tedbirleri alma yuktmlulugu
yuklenmistir.

Bir sonraki madde ise siddet magdurlannin
kesintisiz destek alabilecekleri telefon
yardim hatlan tavsiyesi bulunmaktadir.

Taraflar cinsel siddet magdurlari i¢in

tibbi ve adli ip muayenesi yapmak,
travma destedi ve danismanlik hizmetleri
sadlamak Uzere uygun, yeterli sayida ve
kolayca erisilebilen, irza ge¢cmeyle ilgili
kriz merkezleri veya cinsel siddet sevk
merkezleri olusturmak Uzere gerekli yasal
veya diger tedbirleri alacaklardir. (Madde
25).

Ayrica turl fark etmeksizin cercevesi
Gizilen siddetin ve olasi magduriyetlerin
yetkili kurumlara iletiimesini tesvik etmek
ve buna uygun bir ortam sadlamak da
sozlesmenin gerektirdigi yasal tedbirler
arasindadir. Yani siddet magdurlari ile
kendisini tehdit altinda hissedenlerin

durumlarini yetkili kurumlara bildirmesi
tesvik edilmektedir*

7. Sozlesme ile Ongériilen Yasal
Tedbirler Nelerdir?

Taraflar magdurun saldirgana kars yeterli
hukuki yollara bagvurmasini saglayacak
yasalveya diger tedbirleri alacaklardir.

Taraflar magdurlara, uluslararasi hukukun
genel ilkelerine uygun olarak, gu¢ ve
yetkileri dahilinde gerekli onleyici veya
koruyucu tedbirleri almayan devlet
makamlarina karsi yeterli hukuki yollarin
saglanmasi icin gerekli yasal veya diger
onlemleri alacaklardir. (Madde 29)

Taraflar magdurlarin bu Sozlesmede
belirlenen herhangi bir su¢ nedeniyle
faillerdentazminat talep etme hakkina
sahip olmasini temin etmek tzere gerekli
yasal veya digertedbirleri alacaklardir.

Hasarin fail, sigorta sirketi veya finansmani
devletce saglanan saglik ve sosyal
sigorta htktmlerince karsilanmamasi
halinde, ciddi bedensel yaralanma veya
saglk bozuklugunaugrayanlara yeterli
Devlet tazminati saglanacaktir. Bu durum,
magdurun emniyetine gereken dikkat sarf
edilmesi kosuluyla, Taraflarin, s6z konusu
tazminatin, fail tarafindan verilen tazminat
kadar azaltiimasi talep etmesini intimal disi
birakmaz.

Siddet magdurunun 6znesi bir cocuksa
sayet, cocugun velayeti ve ziyaret
haklarinin belirlenmesine iliskin yasal
tedbirler alinmalidir. Bu kapsamda
taraflar velayet ve ziyaret sireclerinde
magdurlarin emniyetini saglamakla
yukumltdar.

32 ve 37. Maddede ¢ocuk yasta evlilikler
ile zorla yapilan evliliklerin gegersiz
sayllmasi ve sona erdiriimesi igin yasal
tedbirlerin alinmasina vurgu yapimistr.
37. Madde bir cocugu veya yetiskini
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etc. cooperation with other organizations
should be established.

In the protection and support phase, the
focus should be on fundamental human
rights, freedoms and safety for victims.
This section also includes an article on
supporting women who are victims of
violence and ensuring their economic
independence. The contract provides
examples of support services that victims
can receive. In this context, it is stated that
the victims should be provided with legal
and psychological counseling, economic
assistance, accommodation, health care,
education, training and employment when
necessary.

In Article 23 An obligation is loaded to the
Parties taking the necessary legislative

or other measures to provide for the
setting up of appropriate, easily accessible
shelters in sufficient numbers to provide
safe accommodation for and to reach out
proactively to victims, especially women
and their children.

The next article include the advice of
telephone helplines where victims of
violence can get uninterrupted support.

Parties shall take the necessary
legislative or other measures to provide
for the setting up of appropriate, easily
accessible rape crisis or sexual violence
referral centres for victims in sufficient
numbers to provide for medical and
forensic examination, trauma support and
counselling for victims of sexual violence.
(Article 25).

In addition, it is among the legal measures
required by the convention to encourage
the transmission of the violence and
possible victimizations, regardless of the
type, to the authorized institutions and to
provide a suitable environment. In other
words, victims of violence and those who
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feel threatened are encouraged to report
their situation to the authorities.

7. What Are the Legal Measures
Stipulated by the Convention?

Parties shall take the necessary legislative
or other measures to provide victims

with adequate civil remedies against the
perpetrator.

Parties shall take the necessary legislative
or other measures to provide victims, in
accordance with the general principles

of international law, with adequate civil
remedies against State authorities that
have failed in their duty to take the
necessary preventive or protective
measures within the scope of their
powers. (Article 29)

Parties shall take the necessary legislative
or other measures to ensure that victims
have the right to claim compensation
from perpetrators for any of the offences
established in accordance with this
Convention.

Adequate State compensation shall be
awarded to those who have sustained
serious bodily injury or impairment of
health, to the extent that the damage is
not covered by other sources such as the
perpetrator, insurance or State funded
health and social provisions. This does
not preclude Parties from claiming regress
for compensation awarded from the
perpetrator, as long as due regard is paid
to the victim’s safety

If the subject of the victim of violence

is a child, legal measures should be
taken to determine the child's custody
and visitation rights. In this context, the
parties are obliged to ensure the safety
of the victims in the custody and visitation
processes.
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evlilige zorlamaya karsi cezai islem
uygulama yukumluligu getirmektedir.

Bir kadini stnnete zorlamak ve tegvik
etmek sozlesmede cergevesi ¢gizilen
siddet drnekleri arasinda olup; bir kadinin
onceden bilgilendiriimis onayini almadan
kirtaja zorlamak, maruz birakmak ve

bu sureclerde kadinin dogal Ureme
kapasitesine kasitl olarak son vermek
de sozlesmede cezai yasal tedbirler
gerektiren eylemler olarak tanimlanmistir.
Taraf devletler bu durumlara karsi onlem
almakla yukumludur®

8. Siddetle Miicadelede Biitiinciil
Politikalar

Istanbul Sozlesmesi cercevesini ¢izdigi her
turlt siddete karsi taraf devletlere yasal
tedbir alma yukumlaligind getirmektedir.
Siddete karsi uzun vadeli ve etkin bir
¢ozum icin daha kapsaml ve koordineli
bir devlet politikasinin uygulanma sexkli
paylasiimaktadir. Buna goére finansal ve
insan kaynaklarinin tahsis edilmesi, kadina
karsi siddetle micadele icinde olan sivil
toplum kuruluglariyla etkin bir isbirliginin
olmasina vurgu yapilmaktadir. Taraflar,
sozlesmenin igerigini belirledigi siddeti
Onleyecek ve mucadele edecek politika
ve tedbirlerin koordinesi/ uygulanmasi/
izlenmesi ve dederlendirmesinden
"sorumlu bir kurum" belirlemeli ya da
kurmalidir.

9. Yasal Tedbirler ve Yaptirimlar

Sozlesmede belirtilen siddete karsl taraf
devletlerden 6nleyici/koruyucu yasal
tedbir almalari gerektigi genel olarak
belirtimektedir. Bu tedbirlerin belirlenen
suclara kars etkili, orantil ve caydiric
olmasl gerekmektedir. Ayrica faillerin
kontrol altinda tutulmasi taraf devletlerin
alabilecedi diger tedbirler kapsaminda
ornek gosterilmistir. Eger ki magdur

bir cocuksa ve ¢ocugun guvenligi
sadlanmiyorsa velayet haklarinin alinmasi

oOnerisi de bulunmaktadir.

Taraflar, asadidaki kosullarin, bu kosullarin
SOz konusu sugun halihazirda temel
unsurlarini olusturmadigr hallerde, ic
hukukun ilgili hikdmlerine uygun olarak,
bu Sozlesmede belirlenen suclarla ilgili
olarak verilecek cezanin belirlenmesinde
agirlastiricr kosullar olarak goz onunde
bulundurulabilecedini temin etmek

Uzere gerekli yasal veya diger tedbirleri
alacaklardir:

a.  sucun, i¢ hukukun kabul ettigi eski
veya mevcut bir ese veya birlikte
yasanan bireyekarsl, aile fertlerinden
biri tarafindan, magdurla birlikte
ikamet eden biri tarafindan veya
yetkisini suistimal eden biri tarafindan
islendigi hallerde;

b, sucun veya suclarin mikerrer olarak
islenmesi halinde;

C.  sucun belirli sartlar nedeniyle hassas
konuma gelmis bir bireye karsi
islenmesi halinde;

d.  sucun bir gocuga karsl veya ¢ocugun
huzurunda islenmesi halinde;

e. sucun iki veya daha fazla insan
tarafindan birlikte hareket ederek
islenmesi halinde;

f. sugtan 6nce veya sucun islenmesi
esnasinda cok asiri diizeylerde siddet
uygulanmis olmasi halinde;

g.  sucun silah kullanarak veya silah
tehdidiyle islenmis olmasi halinde;

h. sucun magdura agrr fiziksel veya
psikolojik zarar vermesi halinde;
Failin daha dncede de benzer
suclardan hukum giymis olmasi
halinde.

10. Istanbul Sozlesmesinin
Tiirkiye'de Uygulanmasi

Istanbul Sozlesmesi hiikimleri kapsaminda
kurulan kontrol mekanizmasi niteliginde
olan GREVIO, yaptidi incelemeler

HUKUKTA YARIM ASIR: YILMAZ EGEMENOGLU’NA ARMAGAN

In Articles 32 and 37, it is emphasized
that legal measures should be taken

to annul and terminate child marriages
and forced marriages. Article 37 lays
down the obligation to take criminal
action against forcing a child or an adult
into marriage. Forcing and encouraging

a woman to perform circumcision are
among the examples of violence outlined
in the convention; Forcing and exposing
a woman to abortion without her prior
informed consent and deliberately
terminating the natural reproductive
capacity of a woman in these processes
are also defined as acts requiring criminal
legal measures. States parties are obliged
to take measures against these situations.

8. Holistic Policies in the Fight
Against Violence

The Istanbul Convention imposes the
obligation on states parties to take legal
measures against all kinds of violence
that it outlines. The way of implementing
a more comprehensive and coordinated
state policy for a long-term and effective

solution to violence is shared. Accordingly,

emphasis is placed on the allocation

of financial and human resources and

an effective cooperation with non-
governmental organizations that combat
violence against women. The parties
should identify or establish an "institution"
responsible for the coordination /
implementation / monitoring and
evaluation of policies and measures to
prevent and combat violence, the content
of which is determined by the convention.

9. Legal Measures and Sanctions

It is generally stated that the parties
should take preventive / protective legal
measures against the violence specified
in the convention. These measures should
be effective, proportionate and deterrent
against the crimes determined. In addition,
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keeping the perpetrators under control
has been shown as an example within
the scope of other measures that states
parties can take. If the victim is a child and
the child's safety is not provided, there is
also a recommendation to take custody
rights.

Parties shall take the necessary legislative
or other measures to ensure that the
following circumstances, insofar as they
do not already form part of the constituent
elements of the offence, may, in conformity
with the relevant provisions of internal law,
be taken into consideration as aggravating
circumstances in the determination of

the sentence in relation to the offences
established in accordance with this
Convention:

a. the offence was committed against a
former or current spouse or partner
as recognised by internal law, by
a member of the family, a person
cohabiting with the victim or a person
having abused her or his authority;

b. the offence, or related offences, were
committed repeatedly;

c. the offence was committed against a
person made vulnerable by particular
circumstances;

d. the offence was committed against or
in the presence of a child;

e. the offence was committed by two or
more people acting together;

f. the offence was preceded or
accompanied by extreme levels of
violence;

g. the offence was committed with the
use or threat of a weapon;

h. the offence resulted in severe
physical or psychological harm for the
victim;
the perpetrator had previously been
convicted of offences of a similar
nature.
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sonucunda Turkiye icin ilk degerlendirme
raporunu 2018'de yayimlamistir. Turkiye'de
kadina siddeti engellemeye yonelik atilan
"olumlu adimlar" sunlardir:

. "2012 yilinda 6284 sayili Ailenin
Korunmasi ve Kadinlara Karsi Siddetin
Onlenmesine dair Kanunun kabul
edilmesi;

. Kadinlara yonelik siddetle
mucadelede Aile ve Sosyal Politikalar
Bakanlidi bunyesindeki Kadinin
Statlist Genel Mudurlaginin
bir koordinasyon kurumu olarak
belirlenmesi;

. 2007-2020 vyillarini kapsayan ve
siddetle miicadele amaciyla birbirini
izleyen u¢ Ulusal Eylem plani
hazirlanmasi;

. Ulusal Eylem Planlarinda yer verilen
bir dizi tedbirlerin odaginda kadinlara
yonelik siddetin bir tir ayrimcilik
olduguna deginilmesi;

. Yapilan yasal reformlar, Tirk Ceza
mevzuatinin Istanbul Sézlesmesiyle
uyumlu hale getiriimesi

. Kadinlara yonelik siddetle
mucadelede toplumsal cinsiyet esitlidi
ve kadinlann giglendiriimesi odakli
tedbirlerin alinmis olmasl."

Magdurun haklarinin korunmasinda alinan
tedbirlere hikGimet kuruluslari, ulusal,
bolgesel ve yerel parlamentolar ve
yonetimler, ulusal insan haklari kurumlar
ve sivil toplum kuruluslari S6zlesme
sayesinde dahil olabilir. Kadin cinayetleri
davalarina Alle, Calisma ve Sosyal
Hizmetler Bakanhgrnin mtdahil olma hakki

sozlesmenin 7. maddesiyle saglanmaktadir.
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10. Implementation of Istanbul
Convention in Turkey

GREVIO which is the control mechanism
established under the provisions of
Istanbul Convention, their studies were
published in 2018 as a result of the first
evaluation report for Turkey. In Turkey,
thrown towards the prevention of violence
against women "positive steps" are:

. "Adoption of the Law No. 6284 on
the protection of the family and
the Prevention of Violence Against
Women in 2012;

«  Determination of the General
Directorate for the status of women
within the Ministry of family and social
policies as a coordination institution
in the fight against violence against
women;

. Preparation of three consecutive
National Action plans covering the
years 2007-2020 to combat violence;

«  Addressing that violence against
women is a form of discrimination in
the focus of a number of measures
included in the National Action Plans;

. Legal reforms, alignment of Turkish
Criminal Legislation with the Istanbul
Convention;

. Measures focused on gender
equality and women's empowerment
have been taken in the fight against
violence against women."

Government agencies, national, regional
and local parliaments and administrations,
National Human Rights Institutions and
non-governmental organizations may

be included in the measures taken to
protect the rights of the victim through the
convention. 7 of the convention on the
right of the Ministry of family, Labor and
Social Services to participate in cases

of murder of women. it is provided by its
substance.
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KURUL KARARLARI ISIGINDA
YURTDISINA VERI AKTARIM
SORUNSALI
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Kisisel Verileri Koruma Kurulu’nun (“Kurul”)
kisisel verilerin yurtdisina aktariimasi
kapsaminda idari para cezasina hukmettigi
kararlar, guvenli tlke listesinin halen
aciklanmamis olmasi yurtdisina veri
aktanm faaliyetinin mevzuata uygunlugunu
sadlama acisindan bir sorun haline
gelmistir.

Oncelikle, Kisisel verilerin yurt disina
aktarimina iliskin usul ve esaslar, Kisisel
Verileri Koruma Kanunu'nun (“Kanun”)
9'uncu maddesinde diuzenlenmekte olup;
s6z konusu maddede, kisisel verilerin
ilgili kisinin agik rizasi olmaksizin yurt
disina aktarilamayacadi;, ancak Kanunun
5 inci maddesinin ikinci fikrasl ile zel
nitelikli kisisel veriler bakimindan 6'nci
maddesinin tg¢lnci fikrasinda belirtilen
sartlardan birinin varligr ve kisisel verinin
aktarilacagr yabanci tlkede yeterli
korumanin bulunmasi halinde; yeterli
korumanin bulunmamasi durumunda ise
Turkiye'deki ve ilgili yabanci Ulkedeki
veri sorumlulannin yeterli korumayi yazili
olarak taahhtt etmeleri ve Kurulun izninin
bulunmasi kaydiyla ilgili kisinin agik rizasi
aranmaksizin yurt disina aktarilabilecegdi
hikme baglanmistir.

Her ne kadar Kanunun 9. Maddesinde
kisisel verilerin aktarilacagl yabanci
llkede yeterli koruma bulundugu
senaryoda kisisel verilerin yurt disina
ilgili kisinin agik rizasi aranmaksizin
aktarilabilecegdi belirtiimis olsa da mevcut

durumda hentz gtvenli Ulkeler listesi ilan
edilmediginden ttm yurt disina kisisel

veri aktarim faaliyetlerinde acik riza
alinmasl ya da taraflarin yeterli korumay!
yazili olarak taahhut etmeleri ve Kurul
tarafindan aktanma izin verilmesi seklinde
alternatiflerin degerlendiriimesini giindeme
getirmistir.

Kanunun yani sira Turkiye'nin Avrupa
Konseyi 108 Sayili Kisisel Verilerin
Otomatik Isleme Tabi Tutulmasi Karsisinda
Bireylerin Korunmasi Sozlesmesine (108
saylll Sozlesme) taraf olmasi diger taraf
ulkelerin yurtdisina veri aktaniminda givenli
Ulke olarak kabul edilmesini saglar mi
sorusunu akillara getirmektedir. Zira ilgili
Sozlesme'nin 12. maddesinde sozlesmeye
taraf devletlerin veri akisini yalnizca

Ozel hayatin korunmasi gerekgesiyle
yasaklayamayacaklari ongorilmektedir.

Uygulamada sorunlari giderme konusunda
Kanunun tek basina yeterli olmamasi
Kurul'un vermis oldugu kararlar ve
yayinladigr duyurular mevzuata uyumun
veri sorumlular tarafindan saglanmasi
kapsaminda onemli hale getirmistir. Bu
sebeple, bu yazimizda Kurul'un yurtdisina
veri aktarimi kapsamindaki rehber
niteliginde kararlarini ve duyurularini
detayl sekilde incelemekteyiz.

Ik etapta, yurt disina veri aktanmi suretiyle
gerceklestirilen isleme faaliyetlerinin,
konuyla ilgili belirsizlikler dolayisiyla

HUKUKTA YARIM ASIR: YILMAZ EGEMENOGLU’NA ARMAGAN

PROBLEMATIC DATA TRANSFER
ABROAD IN THE LIGHT OF BOARD
DECISIONS

durq 1981 "NV

Due to the existence of decisions that the
Personal Data Protection Board ("Board")
imposed administrative fines within the
scope of transferring personal data
abroad, and the fact that the safe country
list has still not been announced, has
become a problem in terms of ensuring
the compliance of data transfer abroad
with the legislation.

Firstly, the procedures and principles
regarding the transfer of personal data
abroad are regulated in Article 9 of the
Personal Data Protection Law (the "Law");
in the said article it is regulated that the
personal data cannot be transferred
without explicit consent of the data
subject; but personal data can be
transferred abroad without explicit consent
of data subject upon the existence of one
of the conditions referred to in Article 5(2)
and Article 6(3) of the Law if adequate
protection is provided in the country
where personal data are to be transferred;
and upon the existence of commitment
for adequate protection in writing by

the data controllers in Turkey and in the
relevant foreign country and authorization
of the Board if adequate protection is not
provided in the country where personal
data are to be transferred.

Although Article 9 of the Law states
that personal data can be transferred
abroad without the explicit consent of the
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data subject in a scenario where there

is adequate protection in the foreign
country where personal data will be
transferred, since the list of safe countries
has not yet been declared the evaluation
of alternatives such as obtaining

explicit consent in all personal data
transfer activities abroad, or the parties'
commitment to adequate protection in
writing and allowing the transfer by the
Board came to the agenda.

The fact that Turkey is a party to the
Convention for the Protection of
Individuals with regard to Automatic
Processing of Personal Data (the
Convention No. 108) raises the question of
whether it ensures that the other countries,
signed this Convention, are considered

as a safe country in data transfer abroad.
Also, Article 12 of Convention No. 108
states that a party to the treaty may not
prohibit data transfer abroad by asserting
only the protection of private life claims.

The fact that the Law alone is not sufficient
in solving the problems in practice has
made the decisions of the Board and

its announcements important within the
scope of ensuring compliance with the
legislation by data controllers. For this
reason, in this article, we examine in

detail the Board's guiding decisions and
announcements within the scope of data
transfer abroad.
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hukuka uygun olmasi teknik olarak
beklenemeyecedinden Kurul'un yurt
disina veri aktarimi gerceklestirilen veri
sorumlusu hakkinda bu kapsamda ihlal
karari vermesi ve idari para cezasina
hikmetmesinin de giindeme gelmeyecedgi
dustndlmekteydi.

Ancak Kurul, bunun aksine Amazon Turkey
Perakende Hizmetleri Limited Sirketi
(Amazon) hakkindaki toplamda 1.200.000
TLlik idari para cezasl uygulanmasina
iliskin 27/02/2020 tarih ve 2020/173 say!ll
Kararini web sitesinde yayinlayarak yurt
disina veri aktariminda idari para cezasl
verilebileceginin altini ¢izmistir.

Kurul bu kararinda yurtdigina aktarim
disinda aydinlatma yukimlulugu

ve agik rizaya iliskin noktalara da
detaylica deginmis olup, yurtdisina
aktarim kapsaminda da onemli
degerlendirmelerde bulunmustur. Ozetle,
her ne kadar veri sorumlusu yurtdisina
veri aktarimini saglamak amaciyla Kurulun
onayini almak Uzere taahhitname
mektuplan sunmus olsa da Kurulun heniiz
bu yonde bir karar vermedidi ve yeterli
korumaya sahip ulkelerin de hentz
belirlenmedigi degerlendirilerek kisisel
verilerin yurtdisina aktariimasi icin tek
yontem; ilgilinin acik nizasinin alinmasi
olarak gosterilmistir. Yapilan incelemede,
Amazon Turkiye'nin yurt disina aktarima
iliskin usuliine uygun bir agik riza alma
yoluna gitmedigi tespit edilmistir. Kurul
yalnizca hizmetlerinin kullaniimasi suretiyle
gizlilik bildiriminde yer alan hususlarin
(yurtdisina aktanm yapilabilecegine iliskin
bir ibare ge¢gmesine ragmen) kabul edilmis
olmasini Kanuna uygun bir agik riza olarak
nitelendirmemistir. Dolayisiyla yurtdisina
aktarim i¢in gerekli agik riza usultine
uygun olarak alinmadigindan, sz konusu
aktarnm faaliyeti hukuka aykiri olarak kabul
edilmistir.

Bu kapsamda, guvenli Ulkeler
agiklanmamasina ragmen mevcut dizen
icindeki segenekler (agik riza alinmasi

veya taraflarin yeterli korumay yazili
olarak taahhut etmeleri ve Kurul tarafindan
aktarima izin verilmesi) veri sorumlusu
tarafindan kullaniimadigi gerekgesiyle
Kurul tarafindan Amazon gibi buyuk bir
sirkete Turkiye dl¢cedinde 1.200.000-TL
tutarinda ciddi bir ceza verilmistir.

Diger bir onemli karar ise Kurul'un

kisisel verilerin 108 sayili S6zlesme’

ye dayanarak yurt disina aktariimasi
hakkindaki 22/07/2020 tarih ve 2020/559
sayili kararidir? Otomotiv sektoriinde
faaliyet gosteren veri sorumlusunun
musterilerinin kisisel verilerini yurtdigindaki
veri tabanlarinda saklamasina iliskin
sorusturma baslatiimis ve bu kapsamda
otomotiv sektorinde faaliyet gosteren veri
sorumlusuna 900.000-TL tutarinda idari
para cezasl uygulamistir. Kararin 6nem

arz eden bolumu ise veri sorumlusunun
108 Sayill Sozlesme’ yi dikkate alarak
kisisel verileri yurtdisina aktardigini ve 108
Sayill Sozlesmeye taraf llkelerin ek bir
degerlendirmeye tabi tutulmadan yeterli
korumaya sahip ulkeler olarak taninmasi
gerektigi iddiasinin Kurul tarafindan kabul
edilmemesidir. Ozetle; Ulkelerin 108 sayili
Sozlesme’ ye taraf olmasinin kriterlerden
biri olarak kabul edilecedine ancak bu
kriterin Ulkeyi yeterli korumaya sahip Ulke
olarak tek basina nitelendirmek i¢in yeterli
olmayacagina hukmetmistir. Dolayisiyla
Kurul bu kararr ile 108 sayili Sozlesmenin
uygulama alanina dair ilk kez gorus
bildirmis ancak bu Karar ile birlikte veri
sorumlularticin yurtdisina aktanm sorunsali
yine ¢ozime kavusamamistir.

Bu iki onemli kararlann igeriginde de
gorecegimiz Uzere yurt disina veri aktarnmi
yapmasi gereken veri sorumlularinin
glvenli Ulkeler listesi aciklanana kadar ya
aclik riza yontemi ya da Taahhutname ile
Kurul'dan izin alma yontemi ile streglerine
devam etmesi cezai yaptinmlar ile
karsilagsma riskini ortadan kaldirmak adina
buyuk 6nem tagimaktadir.
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In the first place, it was thought that the
data processing activities carried out
within the scope of data transfer abroad
could not be technically expected to be

in accordance with the law due to the
uncertainties related to the subject and
that the Board's decision of violation and
imposing an administrative fine on the
data controller whose data was transferred
abroad would not be on the agenda.

The Board, by publishing its decision
dated 27/02/2020 and numbered
2020/173 regarding the imposition of an
administrative fine of 1,200,000-TL in total
on Amazon Turkey Perakende Hizmetleri
Limited Sirketi (Amazon), underlined that
administrative fines may be imposed on
data transfer abroad.?In this decision,

the Board mentioned in detail the points
related to the obligation to inform and
explicit consent, and made important
evaluations within the scope of the transfer
abroad. In summary, although the data
controller announced the existence of the
submission of the commitment letters to
obtain the approval of the Board in order
to transfer data abroad, the Board has
evaluated that the only method for transfer
abroad is to obtain explicit consent of the
data subject since the commitment is still
under evaluation by the Board and has
not been concluded and the list of the
countries with adequate protection has
not yet been declared. However, in the
examination made by the Board, it has
been determined that Amazon did not
obtain explicit consent in accordance with
relevant legislation and evaluated that the
assumption that the matters in the privacy
statement (although there is a statement
stating that transfer abroad is possible)
have been accepted by the use of
Amazon services has cannot be accepted
as a consent in compliance with the law.

In this context, the Board imposed an
administrative fine of 1,200,000 TL to
Amazon on the grounds that the data
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controller has not evaluated the options
(to obtain the explicit consent or the
existence of commitment for adequate
protection in writing by the data controllers
and authorization of the Board) within the
current situation, despite the list of the
countries with adequate protection is not
declared.

Another important decision of the Board
is about relationship with the transfer of
personal data abroad and Convention No.
108, dated 22/07/2020 and numbered
2020/559. An investigation by the Board
has been initiated regarding the data
controller, operating in the automotive
industry, due to the storage of the
personal data of its customers in foreign
databases. As a result, an administrative
fine of 900,000-TL has been imposed
on the data controller operating in the
automotive industry by the Board. The
important part of the decision is that the
claim, that the data controller transfers
personal data abroad in accordance

with the Convention No. 108 and that the
countries party to the Convention No. 108
should be recognized as countries with
sufficient protection without any further
evaluation, is not accepted by the Board.
In summary, it has been evaluated that
being party to the Convention No.108 will
be accepted as a criteria to be considered
in the qualification assessment but it is
not sufficient by itself in determining the
status of a safe country. Therefore, with
this decision, the Board expressed an
opinion on the field of application of the
Convention No. 108 for the first time, but
with this decision, the problem of transfer
abroad could not be resolved for the data
controllers.

As we will see in the content of these two
important decisions, the data controllers,
who need to transfer data abroad, shall
continue its process either by the method
of explicit consent or by the method of
commitment for adequate protection in
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Zira Kurul son olarak 26/10/2020 tarihinde
internet sitesi Uzerinden bir duyuru
yayinlamis ve bu duyuru ile kisisel verilerin
yurtdisina aktarimi hususunda sektor ve
ilgili kurumlann Kanun'a/mevzuata yonelik
elestirilerini goz onunde bulundurarak,
yanls anlasiimalarin 6ntne ge¢gmeyi
amaclamistir?

Kararda ozetle; yurtdisina veri aktarmanin
da bir isleme faaliyeti oldugu; kisisel
verilerin yurtdisina aktarimimin ayri

bir madde ile dizenlenmesi ve ek

sartlar aranmasinin nedeninin verilerin
aktanldigi Ulkede de etkin bir koruma
saglanmasinin amaglanmasi oldugu;
glvenli tlkelerin belirlenmesinin titizlikle
yurttulmesi gereken yogun ve uzun bir
sUre¢ sonrasinda sonlandirilabilecegdi ve
tayin hususunda karslilikliik durumunun
dikkate alinacagl; Avrupa Birlidi (AB)

ile yapilan goriismelerde tlkemizden
mevzuatin gincellenmesinin talep edildigi;
bir tlkenin 108 sayili Sozlesme’ ye taraf
olmasinin Kurul'un liste kapsaminda
degerlendirmesine esas teskil edecek
unsurlardan biri oldugu; Kanun'da
ongorilen veri aktanm rejimi ile 108 sayili
Sézlesme’nin uyumlu oldugu ve ayrica
108 sayil sozlesmeye taraf olmanin Kurul
acisindan guvenli Ulke statlsu tayini igin
yeterli olmadigi; Kamuoyunda sorun olarak
algilanan, yurtdisina veri aktariminda
Kurul'un izni sartinin Kanun'daki emredici
duzenlemenin bir sonucu oldugu seklinde
ifadelere yer verilmistir.

Sonug olarak, her ne kadar Kurul yurtdisina
veri aktanmi konusundaki elestirileri
dikkate alarak acikliga kavusturma
amaclyla bir duyuru yaymlamis olsa

da uygulamaya yonelik hentiz yeni bir
duzenleme olmamasi, givenli tUlkeler

listesinin yayinlanmamasi yurtdisina veri
aktarim sorununun devam etmesine yol
agmaktadir. Meveut durumda guvenli
ulkeler listesi aciklanana kadar mevzuata
uyumun saglanmasl ancak aglk riza
yontemi veya Taahhitname ile Kurul'dan
izin alma yonteminin tercih edilmesi ile
mumkun gozukmektedir.

HUKUKTA YARIM ASIR: YILMAZ EGEMENOGLU’NA ARMAGAN

writing by the data controllers in Turkey
and in the relevant foreign country and
authorization of the Board.

Also, the Board recently published

an announcement on its website on
26/10/2020 and with this announcement,
it is aimed to prevent misunderstandings
by considering the criticisms of the sector
and related institutions against the Law

/ legislation regarding the transfer of
personal data abroad.®

Within the scope of this decision, it is
stated that transfer of personal data
abroad is also a processing activity;

the reason for regulating the transfer of
personal data abroad with a separate
article and seeking additional conditions is
to provide effective protection also in the
country where the data are transferred,;
the determination of safe countries

can be terminated after an intense

and long process that must be carried

out meticulously and the reciprocity
situation will be taken into account in
determination; it was requested from our
country to update the legislation during
the negotiations with the European Union
(EV); the fact that a country is a party to the
Convention No. 108 is one of the elements
that will constitute a basis for the Board's
evaluation within the scope of the list; the
data transfer regime stipulated in the Law
is compatible with the Convention No. 108
and that being a party to the Convention
No. 108 is not sufficient for the Board

to determine the safe country status; it

is a result of the mandatory regulation

in the Law that the Board's permission
requirement for data transfer abroad,
which is perceived as a problem in the
public.

HALF A CENTURY IN LAW: A GIFT TO YILMAZ EGEMENOGLU

As a result, although the Board has issued
an announcement to clarify the criticism
about data transfer abroad, the lack of

a new regulation to be used in practice
and the fact that the list of safe countries
is not published causes the problem

of data transfer abroad to continue. In

the current situation, until the list of safe
countries is announced, it seems possible
to comply with the legislation only by
choosing the method of obtaining explicit
consent of data subjects or the method
of commitment for adequate protection

in writing by the data controllers in Turkey
and in the relevant foreign country and
authorization of the Board.
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YONETIM KURULU UYELERININ
REKABET YASAGINA ILISKIN
SORUNLAR
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Turkiye Cumhuriyeti Anayasasi'nin 48.
maddesine gore herkes, diledidi alanda
calisma ve sozlesme hurriyetlerine sahip
ve Ozel tesebbusler kurmak bakimindan
serbesttir. Rekabet hakki da 6zel
tesebbus kurabilmek bakimindan 6zgur
olmanin dogal bir sonucudur. Turk Dil
Kurumu’'na gore ise rekabet “ayni amaci
glden kimseler arasindaki gekisme,
yarisma, yans” anlamina gelmektedir.
Iktisadi diizen basta olmak Uzere ticari
hayatin aktorleri arasindaki bu yarisma

ve cekisme ticari isletmelerin veriminin
artmasi, Uretilen Urunlerin kalitesinin
yikseltiimesi ve tiketicinin menfaatinin
korunmasi gibi olumlu etkilere sahiptir.
Bununla birlikte rekabet hakki toplum ve
birey icin saglanan faydalar disinda bazi
sakincalari da dogurabilecek olup bunlarin
en onemlisi rekabet hakkinin kotiye
kullaniimasidir. Rekabet ve rekabet hakki
bakimindan sakincalara yonelik olarak
kanun koyucu tarafindan rekabet hukuku
alaninda cesitli dizenlemeler yapilmis olsa
da diger hukuk alanlarinda da rekabet

ve rekabetin sinirlandirimasina yonelik
dizenlemeler yer almaktadir. Kisiler
arasindaki ticari iliskileri duzenleyen ticaret
hukuku kurallar bakimindan da 6102 sayili
Turk Ticaret Kanunu'nun (“TTK”") 54 ila 66.
maddeleri arasinda duzenlenen haksiz
rekabet ve TTK'nin 396. maddesinde
dizenlenen rekabet yasagi rekabete
iliskin hukiimlerdir?

TTK'nin rekabet yasagr baslkl 396.
maddesi anonim sirketlerde yonetim
kurulu Gyesi sifatina sahip kisilerin

gorevleri dolayisiyla edindikleri bilgi,
tecribe ve deneyimleri kullanarak sirketi
veya isletmeyi zarara ugratmalarini ve
rekabet etme haklarini bagkalarinin
haklarina zarar verecek sekilde
kullanmalarini dnlemeye yonelik
dtzenlemedir. Bu hikim yonetim kurulu
tyelerinin sadakat yukumlultginin
kanuna bir yansimasidir. TTK m.396/I'e
gore yonetim kurulu Gyelerinden biri,
sirketin isletme konusuna giren ticari is
tiriinden bir islemi kendi veya baskasi
hesabina yapamayacagl gibi, ayni tdr ticari
islerle ugrasan bir sirkete sorumlulugu
sinirsiz ortak sifatiyla da giremez.

Yonetim kurulu Uyelerinin rekabet etmeme
yasagl genel kuruldan izin alinmak
suretiyle kaldirabilir. TTK m. 396/I'de bu
husus aclikga belirtilmistir. Genel kurul
yonetim kurulu dyelerinin tamami veya
biri veyahut birkaci i¢in bu yasaklarin
kaldinimasina izin verebilir. Genel kurulda
yapllacak oylamada yonetim kurulu Gyesi
izin verilimesi hususunda kendi lehine

oy kullanamaz ise de diger yonetim
kurulu tyeleriicin yapilan oylamada oy
kullanabilir. Bununla birlikte TTK m.436/I
uyarinca yakinlarnin da bu kararlarin
alinmasinda oy kullanmalar mumkuin
dedildir. Genel kurulun verecegi izinden
hareketle rekabet yasaginda iliskin bu
hikmun emredici ve mutlak bir yasak
olmadigini,® tamamlayici ve duzenleyici bir
hikim oldugunu soylemek mimkundur.
Dolasiyla rekabet yasaginin kapsami
daraltilabilecegdi gibi genisletilebilir ve
kaldirabilir.
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ISSUES REGARDING PROHIBITION
OF COMPETITION OF BOARD
MEMBERS

AY11D 149 "IV

According to Article 48 of the Constitution
of the Republic of Turkey, everyone

has the freedom to work and conclude
contracts in the field of his/her choice

and to establish private enterprises.

The right to competition is a natural
conseqguence of being free in terms

of establishing a private enterprise. In
reference to Turkish Language Society,
competition means "rivalry, contest and
race between people with the same

aim". This competition and race between
the actors of commercial life, especially
economic market has positive effects such
as increasing the efficiency of commercial
enterprises, increasing the quality of the
products manufactured and protecting the
consumer. On the other hand, competition
right might pose some disadvantages
other than benefits for society and
individual, the most important of these

is the abuse of the right to competition.
Although various regulations regarding
disadvantages in terms of competition
and the right to competition have been
made by the law-maker, regulations
regarding competition and the restriction
of competition is also in other fields

of legal. Unfair competition regulated
between Articles 54 and 66 of the Turkish
Commercial Code numbered 6102 ("TCC")
and prohibition of competition regulated
in Article 396 of the TCC are provisions
with regards to competition on commercial
law rules regulating commercial relations
between persons.®

Article 396 of the TCC, titled as prohibition
of competition, aims to prevent damage
to company or business corporation by
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board member by using the knowledge
and experience they have acquired
through their duties and to prevent the
occurrence of using their right to compete
in a way that harms the rights of others
by board members. This provision is a
reflection of loyalty obligation of board
members. According to Article 396/

of TCC, a member of the board can
neither make any commercial transaction
which is included in the scope of the
business activity of the company on his/
her or someone else's account nor be
an unlimited liable partner in another
company engaged in similar commercial
activities.

Prohibition of competition board members
may be annulled by obtaining permission
from the general assembly. This matter is
stated clearly in Article 396/ of TCC. The
general assembly may permit the annulling
of these prohibitions for all or one or

more of the board members. During
voting regarding permission of board
members, although board member cannot
vote in own favour, he/she can vote in

the voting for other board members.?®
Furthermore, it is not possible for relatives
of board member to vote regarding these
decisions, in accordance with Article 436/
of TCC. When the permission to be given
by the general assembly is examined,

we can say that this provision about

the prohibition of competition is not an
imperative and absolute prohibition?, but a
complementary and regulatory provision.
Therefore, extent of the prohibition of
competition can be restricted or expanded
and it can be annulled.
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TTK m. 396/I'de rekabet yasaginin kapsaminin
sirketin isletme konusuna giren ticari is
tiriinden bir islem oldugu belirtiimektedir. Yasak
kapsamindaki sirket isletme konusu ise esas
sOzlesmede yazilan islere gore dedgil, sirketin
fiillen yaptigi islere gore belirlenmektedir®
TTK'nin yururltige girmesi ile sirketin yalnizca
esas sozlesmesinde yazili isletme konulariyla
bagl olmasi, isletme konularn disinda yaptidi
islemlerin sirketin fiil ehliyetinin disinda
kalacagl anlamina gelen ultra vires ilkesi
kaldirimisti. Ote yandan esas sozlesmede yazil
olmayan hususlarin sirketin isletme konusu
disinda kaldigr konusunda bir soru isareti
bulunmamaktadir. Degisikligin etkisi, isletme
konusu disindaki islemlerin Ugtncu kisilere
karst ileri surdlebilirligi noktasinda belirmektedir.
Rekabet yasagi bakimindan ise esas
sozlesmede yazili olan ve sirketin fiilen yaptigl
isler yasak kapsaminda degerlendirilecektir’
Bagka bir anlatimla yalnizca esas sdzlesmede
yazan, fakat sirketin bilfiil istigal etmedigi
hususlarda rekabet yasagl uygulanmaz.
Bununla birlikte yapilan isin rekabet yasagina
aykirnlik olusturmasi bakimindan streklilik
gerekip gerekmedigine iliskin olarak
doktrinde farkl gortsler bulunmaktadir.

Isin bir kere yapilmasini yasak kapsaminda
degerlendirmeyen goruse kargi doktrin agirlikli
olarak isin yasak kapsamina girmesi icin
sireklilik gerekmedigi yonindedir®

TTK m.396/I'de duzenlenen rekabet yasagina
aykir hareket eden yonetim kurulu tyesine
karsl atilabilecek olan adimlar yine maddenin
birinci fikrasinda sayllmistir. Sirket, i) islemden
dogan zararlarn tazminini, ii) yapilan islemin
sirket adina yapilmis saylimasi ve iii) d¢incu
kisiler hesabina yaptigi islemlerden dogan
menfaatlerin sirkete devri secimlik haklarini
kullanabilir. TTK m.396/Il uyarinca bu segimlik
haklari kullanacak olan ise rekabet yasagina
aykiri hareket eden Uyenin disindaki yonetim
kurulu Uyeleridir. Bununla beraber diger
yonetim kurulu dyelerinin varligi ve yeter
sayida olmalari halinde yonetim kurulu Uyesi
olmayan sirket ortaklarina dogrudan dava
hakki tanimamistir. Duzenlemenin lafzindan
da anlasildigi Uzere, rekabet yasagdina aykiri

hareket eden yonetim kurulu Uyesi sayilan
secimlik haklarn kullanilmasina yonelik kararda
oy kullanamaz. Bu sebeple yonetim kurulunun
karar nisabini saglayamamasi halinde, drnegin
aykiri hareket eden sayisinin diger Uyelerden
fazla olmasi durumunda, se¢imlik haklarnn kim
tarafindan kullanilacagina iliskin bir dizenleme
bulunmamakla birlikte doktrinde secimlik
haklarin genel kurul tarafindan kullanilacagi
gorist hakimdir®®

Sirket rekabet yasadina aykiri davranan yonetim
kurulu tyesinden tazminat talep edebilir.
Tazminat talep edilebilmesi i¢in sirketin zararini
ispatlamasi gerekecektir, dolasiyla ongortlecek
olan tazminat sirketin zarari ile sinirhdir. Sirketin
zararl, rekabet yasagina aykir davranan
yonetim kurulu dyesinin yaptigi islemin sirket ad
ve hesabina yapilmamis olmasindan dogan kar
kaybi ve filli zarardir. Kar kaybindan anlasiimasi
gereken, soz konusu iglemin sirket hesabina
yapllmamis olmasindan kaynaklanan kar
yoksunlugudur. Sirketin bir diger segimlik hakki
ise yonetim kurulu Gyesinin yaptigr islemin sirket
adina yapilmis sayllmasini talep etmektedir.
Burada onemle belirtmek gerekir ki sirket,
yonetim kurulu Uyesinin yerine gecerek tguncu
kisi ile yapilan islemin tarafl olmaz. Sirket
yonetim kurulu tyesinden islemden ornegin
sozlesmeden dogan menfaatleri talep edebilir.
Uclincii kisiler hesabina yapilan soézlesmeler
bakimindan ise sirket sozlesmelerden elde
edilen menfaatlerin sirkete verilmesini talep
edebilir. Uctincu kisiler hesabina yapilan
sOzlesmelerden yonetim kurulu dyesinin
menfaatleri genellikle ticret, pirim, komisyon,
kara katilma pay! gibi 6demelerden olusur.

TTK m.396/II'e gbre rekabet yasadina aykirilik
hakkinda sirket tarafindan kullanilacak olan
secimlik haklar, ticari islemlerin yapildigini
veya yonetim kurulu dyesinin diger bir

sirkete girdigini, diger Uyelerin 6grendikleri
tarihten itibaren (¢ ay ve her halde bunlarin
gercgeklesmesinden itibaren bir yil gecince
zamanasimina ugrar. Belirtmek gerekir ki,

TTK m.396/ll'de yer alan duzenleme bir
zamanasimi duzenlemesi olup defidir, dolasiyla
6098 sayill Turk Bor¢lar Kanunu uyannca ilgili
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In Article 396/1 of TCC, it is stated that the
extent of the prohibition of competition is a
commercial transaction which is included
in the scope of the business activity of

the company. Business activity of the
company within prohibition is determined
not according to activities written in the
articles of association, but according to
the actual activities of the company.??

Ultra vires principle which means that the
company is only bound by the business
activities written in its articles of association
and that its transactions outside of business
activities shall be outside the company's
capacity to act, is removed from by TCC.
On the other hand, there is no hesitation
that the matters not written in the articles

of association are outside the company's
field of operation. The effect of the change
appears at the point that transactions other
than the field of operation can be claimed
against third parties. In terms of prohibition
of competition, activities written in the
articles of association of company and
actually performed by the company shall be
considered within the scope of prohibition.
In other words, the prohibition of
competition does not apply to activities that
are written only in the articles of association
but are not actually done by the company.
In addition to this, there are different views
in the doctrine as to whether continuity

is required regarding the activity being
performed contrary to the prohibition of
competition or not. The doctrine’s general
opinion is that continuity is not required in
order for business to be covered by the
prohibition, against the opinion that does
not consider the business done once within
the scope of prohibition.”

The actions that can be taken against

a board member who acts against the
prohibition of competition regulated in
Article 396/1 of TCC are listed in the first
paragraph of the article. The company
may exercise its optional rights i) to claim
the compensation for the damages, ii)

to assume that the transaction has been
made on behalf of the company, iii) to sue
for the fact that the interest arising out
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of the contracts made with third parties.
In accordance with Article 396/Il of TCC,
those who will exercise these optional
rights are the board members other than
member who acts against the prohibition
of competition. Also, in case of presence
of other board members and in case that
there is quorum of these members, the
right of litigation is not directly entitled to
shareholder who is not a board member.#®
As understood from the letter of the
provision, a board member who breaches
non-compete obligation cannot vote in
the decision regarding the exercise of
optional rights listed. For this reason, in
the event that board of directors fails

to achieve the quorum, for example, if
the number of board members who act
against the provision is more than the
other members, there is no regulation on
who will use the optional rights, but the
widely recognized view in the doctrine
argues that the optional rights will be used
by the general assembly.”®

Company can claim the compensation
from the board member who acts against
the non-compete obligation Company's
damages will have to prove its 10ss in
order to be able to claim compensation,
therefore the compensation is limited

to the damages of the company.?” The
damages of the company are loss of
profit and actual loss arising from the fact
that the transaction made by the board
member who breaches non-compete
obligation was not made on behalf and
account of the company. What should

be understood from the loss of profits is
the lack of profit due to the fact that the
transaction in question was not made

on the company's account. As another
optional right of the Company, it can
demand to assume that the transaction
has been made on behalf of the company.
It should be stated here that the company
does not replace the board member

and does not become a party to the
transaction made with a third party. The
company might request interests arising
from the transaction, for example from
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tarafca ileri sturtulmedikge, hakim bunu
resen ele alamaz. Zamanasimi iddiasinda
bulunulmayan bir somut olayda Yargitay
bu hususa dikkat cekmis ve TTK m.396/
[I'te yer alan surelerin mahkemece
kendiliginden gozetilemeyecedini belirtmistir.

Gorev suresi sona eren yonetim kurulu
tyeleri bakimindan rekabet yasaginin

devam etmesine iliskin doktrinde ¢esitli
gorusler vardir. Bir tarafta gorev suresinin
sona ermesinden sonra da yonetim kurulu
tyelerine sirketin isletme konusuna giren ticari
is bakimindan rekabet yasagl getirebilecedi
gorusi® varken Yargrtay* yonetim kurulu
tyesinin rekabet etmeme yukumligunun
gorev suresiyle sinir oldugunu belirtmektedir.

Sirket tarafindan TTK m.396/I'de yer alan
se¢imlik haklarin kullaniimasi disinda, TTK
m.396/1V uyarinca rekabet yasagina aykiri
hareket eden Uyelerin sorumluklarina iligkin
hiktmler saklidir. Bu kapsamda yonetim
kurulu tyelerinin TTK m.396'y1 kusurlariyla
ihlal etmesi halinde hem sirkete hem pay
sahiplerine hem de sirket alacaklilarina karsi
verdikleri zarardan sorumlu olacaktir. Dolaslyla
rekabet yasagina aykiri davranan yonetim
kurulu Uyesine karsl pay sahiplerinin ve

sirket alacaklarinin TTK m.553 uyarinca dava
acabileceginin kabull gerekir. Ancak TTK

m. 396 Ozel htkim niteliginden hareketle
oncelikle bu hukmun uygulanacagini, eger
yonetim kurulu Uyelerinin dava agmaz veya
acamaz ise yasagin ihlalinden zarar goren
pay sahiplerinin veya sirket alacaklilarinin
dava acabilecegini soylemek mimkindur. Bu
durumda 6zel hukim olmasi sebebiyle TTK
m.396/lII'te belirtilen zamanasimi uygulanacak
olup, bu sire pay sahibi veya sirket
alacaklisinin ihlali grenmesinden itibaren
baslayacaktir'
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a contract, from the board member.
Interests of board member arising from
contracts made in the account of third
parties generally consist of payments such
as wages, bonuses, commissions, and
participation to profit.

According to Article 396/Ill of TCC, the
optional rights to be used by the company
regarding prohibition of competition will be
time barred at the end of three months from
the date other members learned about the
commercial transactions or that the board
member has joined another company, and
in any case, one year after the date these
occurred of these. It should be noted that
the regulation in Article 396/l of TCC is

a statute of repose and it is a defense;
therefore, judge cannot discuss ex officio
accordance with the Turkish Code of
Obligations numbered 6098 unless it is
submitted by the relevant party. In a case
for which no statute of limitations was
claimed, the Court of Appeal remarked
this matter and stated that the periods
specified in Article 396/l of TCC cannot be
discussed by the court automatically.

There are various opinions in the doctrine
regarding whether the prohibition of
competition of board members whose
term of appointment expired or not. On
the one hand, there is an opinion?” that

a prohibition of competition may be
imposed to board members in terms

of any commercial transaction which is
included in the scope of the business
activity of the company, after the end of
their term of appointment. On the other
hand the Court of Appeal’® states that
period of board members’ non-compete
obligation is limited to their term of office.

Except for the use of the optional

rights specified in the Article 396/ of
TCC of the TCC by the company, the
provisions regarding the liabilities of the
board member who acts against to the
prohibition of competition are reserved
pursuant to the Article 396/1V of TCC.

In this context, in case board members
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violate Article 396 of TCC with their faults,
they shall be liable for the damages
suffered by company, shareholders and/
or their creditors. Therefore, it should

be accepted that shareholders and
company’s creditors can file a lawsuit to
the board member who breaches non-
compete obligation in accordance with
Article 553 of TCC. However, it is possible
to say that due to fact that Article 396 of
TCC is a special provision, this provision
shall be applied first; and if the board
members do not or cannot file a lawsuit,
shareholders or company creditors who
suffer from the violation of the prohibition
can file a lawsuit.*' Then, due to the
special provision, the time-bar specified in
Article 396/Ill of TCC shall be applied, and
this period shall start from the date that
shareholder or company creditor learned
about the violation.*?
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AVUKATLIK KANUNUNDA
YAPILAN VE KAMUOYUNDA
“COKLU BARO DEGISIKLIGI”
OLARAK BILINEN SON
DEGISIKLIK VE GETIRDIKLERI

192Q D498 IN AV

15 Temmuz 2020 tarihli ve 31186 sayili
Resmi Gazete'de yayimlanarak ydrirluge
giren 7249 sayill “Avukatlik Kanunu lle

Bazi Kanunlarda Degisiklik Yapiimasina
Dair Kanun " ile 1136 sayill Avukatlik
Kanunu'nda onemli degisiklikler yapilmistir.
Kamuoyunda “coklu baro diuzenlemesi”
olarak da bilinen degisiklik baro bagkanlarn
ve avukatlar tarafindan itiraz gormds ve

bu yonuyle uzun stre gundemde kalmistir.
Peki, barolar ve avukatlar tarafindan

bu denli karsi ¢ikiimasina ragmen

TBMM Genel Kurulu'nda kabul edilerek
yasalasan diuzenleme avukatlik hukukuna
dair ne degisiklikler getirmektedir?

Bu dizenlemeye barolar ve avukatlar
tarafindan itiraz edilmesinin temelinde ne
gibi endiseler bulunmaktadir?

Barolarin Hukuki Statiisii Nedir?

Avukat her turlt hukuki mesele ve
anlagmazliklarin, adalet ve hakkaniyete
uygun olarak ¢oziamlenmesi ve hukuk
kurallarinin tam olarak uygulanmasinda,
yargl organlarina, kisilere, kurum

ve kuruluglara yardim etmek ve

yol gostermek icin, hukuki bilgi ve
tecrtbelerini, adaletin hizmetine tahsis
eden ve kamu hizmeti goren serbest
meslek mensubudur. Avukatlik mesledi
ancak hukuk 6grenimi gormus, avukatlik
stajini tamamlamig ve yasalann gerektirdigi
kosullari tasiyan kimseler tarafindan icra
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edilir. Avukat olabilmek igin dort yillik
editim veren bir hukuk fakdltesinde hukuk
ogrenimi ve ardindan usul ve esaslar
kanun ile belirlenmis avukatlik stajini
tamamlayarak avukatlik ruhsatnamesi
almaya hak kazanilmasi gerekmektedir.

Avukatlik ruhsatnamesini almaya hak
kazanmis olan bir avukat, avukatlik
meslegini icra edebilmek i¢in bolgesi
icinde surekli olarak avukatlik edecedi
yerin baro levhasina yaziimakla
yukumltdur. Barolar ise avukatlik meslegini
gelistirmek, meslek mensuplarinin
birbirleri ve is sahipleri ile olan iliskilerinde
durtstligu ve glveni saglamak; meslek
duzenini, ahlakini, saygmhgini, hukukun
Ustanlugung, insan haklarini savunmak

ve korumak, avukatlarin ortak ihtiyaclarini
karsilamak amaciyla tim caligmalari
yurtten, tizel kisiligi bulunan, calismalarini
demokratik ilkelere gore surdtren kamu
kurumu niteliginde meslek kuruluslaridir.?

Barolarin Kamu Kurumu
Niteligindeki Meslek Kurulusu
Niteliginde Olmasi Ne Anlama
Gelmektedir?

‘Kamu kurumu niteligindeki meslek
kuruluslar” Anayasa’nin 135. Maddesi
ile; “Kamu kurumu niteligindeki
meslek kuruluslarr ve Ust kuruluslar,
belli bir meslege mensup olanlarin
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THE LATEST AMENDMENT ON
THE ATTORNEY’S LAW PUBLICLY
KNOWN AS THE “MULTIPLE BAR
ASSOSIATIONS AMENDMENT”

ANDITS RESULTS

122Q 4428 (1IN “1IV

Significant amendments have been

made in the Attorney’s Law numbered
1136 with the "Law on the Amendment

of the Attorney’s Law and Some Laws "
numbered 7249, which entered into force
by being published in the Official Gazette
dated 15 July 2020 and numbered 31186.
The amendment, which is also known as
the “multiple bar associations regulation”
in the public, was objected by the
presidents of the bar association and the
lawyers, thereby remained on the agenda
for a long time. Well, what changes does
the regulation, which was accepted by the
General Assembly of the Turkish Grand
National Assembly (TBMM) and came into
force as a law, bring to the Attorney’s
Law despite the opposition of the bar
association and lawyers? What concerns
root the objection received by lawyers
and bar associations regarding this law.

What is the Legal Status of the Bar
Association?

An attorney is a liberal, self-employed
professional who devotes his/her legal
knowledge and experience to the service
of justice and provides public service in
order to help and guide judicial bodies,
individuals, institutions and organizations
to resolve any kind of legal issue or
dispute in accordance with justice and
fairness and in the duly implementation of

HALF A CENTURY IN LAW: A GIFT TO YILMAZ EGEMENOGLU

legal rules. The profession of attorneyship
can only be performed by those who have
received a law education, completed their
attorney internship and those who meet
the conditions defined by law. In order

to become an attorney, a law education
at a law school that provides four years

of education and an attorney internship
which the procedures and principles are
determined by law has to be completed,
and the right to obtain a attorney’s license
has to be gained. A lawyer who is entitled
to obtain an attorney's license is obliged
to be permanently registered in the bar
association of the place where he/she
will be practicing attorneyship in order

to practice the legal profession. Bar
associations, on the other hand, work to
develop the legal profession, to ensure
honesty and trust in the relations of the
members of the profession with each
other and with business owners; they

are professional organizations in the
nature of a public institution that have

a legal personality, and continue their
work in accordance with democratic
principles. The bar associations carry out
all activities in order to defend and protect
the professional order, ethics, dignity, the
rule of law, human rights along with the
activities to meet the common needs of
lawyers/



musterek ihtiyacglarnini karsilamak,
mesleki faaliyetlerini kolaylastirmak,
mesledin genel menfaatlere uygun
olarak gelismesini saglamak, meslek
mensuplarinin birbirleri ile ve halk ile
olan iliskilerinde ddrdstligu ve gliveni
hakim kilmak lzere meslek disiplini

ve ahldkini korumak maksadi ile
kanunla kurulan ve organlar kendi
tiyeleri tarafindan kanunda gosterilen
usullere gore yargr gozetimi altinda, gizli
oyla secilen kamu tizelkisilikleridir”?
seklinde dizenlenmektedir. Goruldugu
Uzere Anayasamiza gore kamu kurumu
niteligindeki meslek kuruluglari birer
kamu tuzel kisisi olarak nitelendirilmistir.
Kamu tuzel kisiligi bilindigi tzere; devlet
tarafindan kanunla veya kanunun verdigi
yetkiye dayanilarak kamu hukuku islemiyle
kurulan, kamu yararinin gergeklesmesi
icin ¢alisan, kamu gucl ve ayricaliklarina
sahip olmasi dolayisiyla 6zel hukuk gercek
ve tuzel kisilerinden Ustun konumda olan
hukuki varliklardr.

Bu dogrultuda belirtiimesi gereken sudur
ki; Avukatlik Kanunu uyarinca kamu
kurumu niteligindeki meslek kurulusu
sifatina haiz olmakla barolar Anayasamizin
135. Maddesi geredi faaliyet konusu kamu
hizmeti olan ve kamu hukuku tasarrufu

ile kurulmasi gereken, 6zel hukuk tuzel
kisisinden ayri bir takim yetki ve ozelliklere
sahip birer kamu tuzel kisisidir.

Avukatlik Kanunu’nda Yapilan
Barolara Iliskin Degisiklik ve
Onemi

Avukatlik Kanunu'nda dedisiklik
yapilmasina dair gorismeler neticesinde
Adalet Komisyon'una sunulmasiyla
tartisiimaya baslayan Avukatlik Kanunu ile
Bazi Kanunlarda Dedisiklik Yapiimasina
Dair Kanun Teklifi 7 ve 15. Maddelerinde
dedisiklik yapilarak TBMM Genel
Kurulu'nda kabul edilmis ve 15 Temmuz
2020 tarihinde yururltge girerek
yasalasmistir. Guntmizde héalihazirda
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tartisma konusu edilmeye devam eden
degisikliklerin en basinda avukat sayisi
bes binden fazla olan illerde birden ¢ok
baro kurulmasina izin veren dizenleme
gelmektedir. 7249 sayill Kanun'un

15. Maddesi ile 1136 sayili Avukatlik
Kanunu'nun 77. Maddesine “Besgbinden
fazla avukat bulunan illerde asgari ikibin
avukatla bir baro kurulabilir” ctimlesi
eklenmis olup bu sayilarin belirlenmesinde
baro levhasina kayitl avukatlarin yani sira
kamu kurum ve kuruluslarr ile kamu iktisadi
tesebbuslerinde gorev yapan avukatlarin
da hesaba katilacagi belirtiimistir. Boylelikle
bes binden fazla avukat bulunan illerde
ikibin avukatin bir araya gelerek yeni bir
baro kurmasi mumkin hale gelmistir. Bu
halde avukatlar ikamet ettikleri illerde imza
toplayarak yeni bir baro kurabilecektir.
Avukatlik runsatnamesini yeni alacak

olan avukatlar ise ikamet ettikleri illerde
birden fazla baro kurulmus olmasi halinde
diledikleri baroya kayit olabileceklerdir.
Ancak bu degisiklik ilk once ve en fazla
bu yonuyle elestirimekte olup yukarida
deginildigi Uzere kamu tuzel kisiligi haiz
bir meslek kurulusunun kisilere verilen
slbjektif bir hak ile kurulmasi Anayasanin
135. Maddesi ile celismektedir.

Barolarin kamu tuzel kisiligi niteligi
Avukatlik Kanunu ile Anayasamizin
yukarida yer verilen dizenlemelerinden
kaynaklanmaktadir.

Ote yandan 7249 sayili Kanun'un genel
gerekgesinde de barolarin Anayasanin
135. Maddesi uyarinca kamu kurumu
niteliginde meslek kurulusu ve kanunla
kurulan kamu tuzel kisilikleri oldugu
hususlarinin alti bir kez daha ¢izilmistir.
Hal boyleyken kamu tlzel kisiliklerini
Ozel hukuk tuzel kisiliklerinden ayiran
kamu hukuku islemiyle kurulmasi, devlet
yetkilerine ve kamu gucu ayricaliklarina
sahip olmasi, faaliyetlerinin kanuni bir tekel
olarak kendisine tahsis edilmis olmasi*
nitelikleri geredi barolar kisilerin bir araya
gelerek basvuru usuli ile kurabilecekleri
birer hukuk varliklarr olmaktan uzaktir.
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What is the Meaning of Being
a Professional Organization
Qualified as a Public Institution?

"Professional organizations that are public
institutions" are defined under Article

135 of the Constitution: "Professional
organizations and higher organizations
that are public institutions are public legal
entities elected through a secret ballot
under judicial supervision according

to the procedures set forth in the law

and their bodies are established by

their own members. They serve to meet
the common needs of those who are
members of a certain profession, to
facilitate their professional activities, to
ensure the development of the profession
in accordance with the general interests,
to preserve the professional discipline
and ethics in order to prevail the honesty
and trust of the members of the profession
with each other and with the public.”

As it is seen, according to our Constitution,
professional organizations that qualify as
public institutions are described as public
legal entities. As is known, the public

legal personality is defined as the legal
entities established by the state by law

or by a public law act on the basis of the
authority granted by law, functioning for
the realization of the public interest, having
public force and privileges. These are,
therefore, entities superior to private law
and legal persons.

In this context, it should be stated that

bar associations are public legal entities
that have the status of a public institution
pursuant to the Attorney’s Law, whose field
of activity is a public service pursuant to
Article 135 of our Constitution, who have

a number of powers and characteristics
separate from legal entities of private

law, and who must be established with
public law.
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The Amendment Made in the
Attorney’s Law Regarding Bar
Associations and Its Importance

The Law Proposal for the amendment

of The Attorney’s Law and Some Laws,
which is started to be discussed after it
was submitted to the Justice Commission
as a result of the negotiations regarding
possible changes to the Attorney’s Law,
was accepted by the General Assembly
of TBMM with changes being made to

its articles 7 and 15 and became a law by
entering into force on July 15th of 2020.
The most important of the changes, which
are still being discussed today, is the
regulation that allows the establishment
of more than one bar association in
provinces with more than five thousand
lawyers. According to Article 15 of Law
No. 7249 and Article 77 of the Attorney’s
Law No. 1136, "A bar association can

be established with a minimum of two
thousand lawyers in provinces with

more than five thousand lawyers." And
within the scope of these articles it has
been stated that in determining these
numbers, lawyers working in public
institutions and organizations and state
economic enterprises would also be taken
into account in addition to the lawyers
registered with the bar association. Thus,
in provinces with more than five thousand
lawyers, it has become possible for two
thousand lawyers to come together and
establish a new bar association. In this
case, lawyers will be able to establish

a new bar association by collecting
signatures in the provinces of their
residence. Lawyers who are going to get
their attorney's license newly will be able
to register to the bar association of their
choice if more than one bar association is
established in their province of residence.
However, this change is criticized first and
foremost with this aspect: As mentioned
above, the establishment of a professional
organization with a public legal personality
with a subjective right granted to
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7249 sayil Kanun ile Avukatlik Kanunu'na
getirilen bu degisiklik barolari kamu tuzel
kisiligi niteliginin aksine 6zel hukuk tizel
kisiligine dogru egriltmekte ve bu yoniyle
barolarin kamu kurumu niteligindeki
meslek kurulusu olma ¢zelliginden
siyirmaktadir.

Bir diger yandan ayni ilde birden fazla baro
kurulmasi Anayasa’nin 135. Maddesinin
lafzi ve ruhuyla da buttinlesmemektedir.
Kamu tlzel kisilerini 6zel hukuk tuzel
kisilerinden ayiran ozellikler arasinda
faaliyetlerinin kanuni bir tekel olarak tahsis
edilebilmesi de yer almaktadir. Bu husus
kamu tuzel kisisinin gorev alanina bagl
olarak o kurulusun esasiyla dogrudan
bagdasmis olabilecektir. Barolarda

durum budur. Barolar yargilamanin U¢
sacayagindan biri olan savunmayi temsil
eden avukatlarin mesleki birlik, beraberlik
ve dayanisma icerisinde, meslek
mensuplarinin intiyaclarini esit bir sekilde
karsilamak Uzere, mesleki etik ve disiplini
Ulkemizin her yerinde ayni dogrultuda
saglamak Uzere gorev yapmakta
olduklarindan ayni bolgede yetki sahibi
birden fazla baro kurularak avukatlarin
birden fazla baro bulunan illerde diledikleri
baroya kaydolmalarina olanak saglayan
bahse konu duzenleme barolarin gorev ve
kurulug esaslariyla da bagdasmamaktadir.

1136 sayil Avukatlik Kanunu'nun 1. Maddesi
uyarinca; ‘Avukat, yarginin kurucu
unsurlarindan olan bagimsiz savunmay!
serbestce temsil eder” “Savunmanin”
bagimsizligr ve etkinligi barolarin yukarida
belirtilen bu gorev ve esaslariyla bir
butlinltk igerisinde islemesine siki sikiya
baghdir. Zira ayni yetki alani igerisinde
birden fazla baronun gorev yapmasi ile
avukatlarin diledikleri baroya kayit olmasi
bu durumun dogal bir geregdi olarak bir
boltinmeyi ve gruplagsmayi getirecektir.
Yargilamanin ayriimaz bir parcasi olan
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“savunmanin” kendi arasinda bolinmesi
ise meslegdin gerektirdigi bagimsizhigi ve
buna bagl olarak da kanun onunde egsitlik
ilkesini baltalayacag asikardir.

Dunya'nin diger gelismis demokrasi
Ulkelerine bakildiginda da ayni yetki
alaniicerisinde birden fazla baro
kurulmasina olanak sagdlayan bir sisteme
rastlaniimamaktadir. Ornek verilecek olur
ise; Amerika Birlesik Devletlerinde her
eyalette avukatlik meslegine kabul ve
mesledin icrasina dair kendi kurallarini
belirleyen tek bir baro bulundugu,
ingiltere’de mevcut iki tir avukathgin

her birini temsil eden birer baro
bulundugu, yine Fransa ve Almanya’da
da il ve bolgeler bazinda ayni yetki alani
bakimindan gorev yapan birer baro oldugu
gorulmektedir. Buradan yapabilecedimiz
Glkarm ise gelismis demokrasilerde
barolarin siradan birer meslek orgutt
olmayip bir takim kamusal gorev ve
yetkilerle donatilmis birer idare organi
kabul edildikleridir.

Kamu kurumu niteligindeki meslek
kurulusu ve buna bagl olarak kamu tlzel
kisiligi haiz olmakla gorev ve yetkileri
anayasal duzeyde belirlenmis barolar
hakkinda getirilen ve kamuoyunda “coklu
baro dizenlemesi” olarak bilinen degisiklik
izah etmis oldugumuz bu yonleriyle
Anayasa’ya ayKkirilik gerekgesiyle Anayasa
Mahkemesi nezdinde iptal davasina konu
edilmis olup Anayasa Mahkemesi'nin

1 Ekim 2020 tarihli karariyla; hakkinda
Anayasaya aykiri olmadigindan bahisle ret
karari verilmistir.
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individuals contradicts with Article 135

of the Constitution. The public legal
personality of bars stems from the above-
mentioned regulations of the Attorney’s
Law and our Constitution.

On the other hand, in the general
justification of the Law No. 7249, it has
been emphasized once again that

the bar associations are professional
organizations in the nature of public
institutions and also public legal entities
established by law in accordance with
Article 135 of the Constitution. Since

this is the case, bar associations are far
from being legal entities that individuals
can come together and establish by
application procedure, due to the nature
of their establishment through a public
law process that separates public legal
entities from private law legal entities, their
state authorities and privileges of public
force, and their activities assigned to them
as legal monopolies. This amendment
brought to the Attorney’s Law with the Law
No. 7249 tilts the bar associations from
being public legal personalities towards
being private law legal entities. With this
aspect, it robs the bar associations of
being professional organizations that
qualify as public institutions.

In addition, the establishment of more than
one bar association in the same province
does not integrate with the letter and spirit
of Article 135 of the Constitution. Among
the features that distinguish public legal
entities from private law legal entities is
the ability to allocate their activities as a
legal monopoly. This issue can be directly
compatible with the essence of that
institution depending on the field of duty of
the public legal person. This is the state of
the bar associations. The bar associations
work to ensure the professional unity and
solidarity of the lawyers representing the
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defense pillar of the three pillars of the
trial, to satisfy the needs of the members
of the profession equally, and to ensure
the professional ethics and discipline in
the same direction all over our country.
Therefore, establishing more than one
bar associations with authority in the
same region thereby allowing lawyers

to register to any bar association in the
provinces where there are more than one
bar association is incompatible with the
duties and establishment principles of bar
associations.

In accordance with Article 1 of the
Attorney’s Law No. 1136 which states,

'A lawyer freely represents the
independent defense, which is one of
the founding elements of the judiciary."
The independence and effectiveness

of the "defense" is strictly bound by the
bar associations' integrity with these
duties and principles. If more than one
bar association is established within the
same jurisdiction and the lawyers register
themselves to the bar association of their
choice, division and grouping will be a
natural result of this situation. It is obvious
that the division of the “defense” element,
which is an integral part of jurisdiction,

is able to undermine the independence
imposed by the legal profession and,
consequently, the principle of equality
before the law.

Considering the other developed
countries of democracy in the world,
we can see that there is no system that
allows more than one bar association
to be established within the same
jurisdiction. To exemplify, In the United
States, there is only one bar association
in each state that determines its own rules
for the admission and execution of the
legal profession; likewise the two types
of attorneyship each have a single bar
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Sonuc

Kamu kurumu niteligindeki meslek
kurulusu sifatina haiz olmakla Anayasa
geredi bir kamu tuzel kisisi olan kamu
tlzel kigisi oldugundan kamu hukuku
islemi ile kamu yararinin gergeklesmesi
hedefiyle kurulmasi gereken; bu
sayede devlet yetkilerine ve kamu guci
ayricaliklarina sahip olan ve faaliyetleri
kanuni bir tekel olarak kendisine

tahsis edilmis olan barolara iliskin
gergeklestirilen son dlzenleme barolarin
hukuki mahiyetiyle bagdasmamaktadir.
Her ne kadar Anayasa Mahkemesi
nezdinde iptal davasina konu edilmis
olup Anayasa Mahkemesi'nin 1 Ekim
2020 tarihli karanyla; hakkinda
Anayasaya aykir olmadigindan bahisle
ret karar verilmis olsa dahi ¢oklu

baro duzenlemesinin yakin gelecekte
tartisma konusu olmaktan ¢cikmayacadi
distntlmektedir.
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association in the UK; again, in France

and Germany only one bar of association
exists within the same jurisdiction area on
the basis of provinces and regions. What
can we deduce from these facts is that in
developed democracies bar associations
are not ordinary professional organizations
but are accepted as an administrative
body equipped with a set of public duties
and powers.

The amendment publicly known as the
"multiple bar associations regulation”,
made on bar associations, professional
organizations in the nature of public
institutions which have a public legal
personality whose duties and powers
are determined on a constitutional

level. For reasons we have explained,
the amendment has been subject

to an annulment lawsuit before the
Constitutional Court on grounds of
unconstitutionality. However, a decision
has been made by the Constitutional
Court in October 1, 2020, on the grounds
that the amendment is not contrary to
the Constitution, a decision of refusal has
been made.
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7 Attorney’s Law No. 1136 (April 7, 1969). Official Gazette
(Number: 13168). Access address:  https.//www.mevzuat.
govitr/MevzuatMetin/1.5.1136.pdf

8 Constitution of Turkey (November 9, 198 Official Gazette
(Number: 17863 (repeating)). Access address: https.//www.
mevzuat.govir/

9 Begiim Isbir, Public Legal Entity, Ankara, 2017 p. 236-238.
10 Serkan Agar, "Public Institutions (Service Decentralization

Organizations) Theory', TBB Journal, p.65, 2006
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Conclusion

Being a public legal entity constituted
by the Constitution, having the status
of a professional organization in the
nature of a public institution, being

a public legal personality and thus
having to aim realizing the public
interest through the public law process,
therefore having state authority and
privileges of public force, and allocating
its own activities to itself as a legal
monopoly, the legal nature of bar
associations does not comply with the
latest regulation regarding the existing
bar associations. Although, with the
decision of the Constitutional Court
dated October 1¥12020; the annulment
lawsuit was rejected on the grounds
that this regulation is not contrary to
the Constitution; it is believed that the
multiple bar association amendment
is not going to cease to be a matter of
debate in the near future.
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KONKORDATO HUKUKU
CERCEVESINDE KARSILIKSIZDIR

ISLEMI YAPILAN CEKLERIN DURUMU

yasu1S IpYL3S “ay “[18

Oncelikle cek gunumuz ticari hayatin akisi
icerisinde sik¢a kullanilan ve herhangi

bir bankanin muhatap olarak gosterildigi,
kanuni sekil sartlarina tabi kiymetli evrak
niteligi haiz bir havale senedi dolayisiyla
bir deme aracidir. Cek ile alakall hukuki
izahatlar Turk Ticaret Kanunu ve Cek
Kanunu gergevesinde toplanmis olup stz
konusu kiymetli evrakin sekil ve gegerlilik
sartlari detayl bir sekilde hikim altina
alinmistir. Cek aslen vade tarihi olmayan
goruldugunde 6denmesi gereken bir
kiymetli evraktir. Ancak pratik hayatta cek
sadece bir deme araci olarak degll, ileri
tarihli olarak dtzenlenerek ayni zamanda
vadeli bir borg¢ senedi gibi kullaniimaktadir.

Cekin ibraz tarininde karslliksiz ¢ikmasi
halinde, ceki elinde bulunduran hamilin
talebi Uzerine ibraz edilen banka
tarafindan ¢ekin arka yuzine “karsliliksiz”
ibaresinin yaziimasi kanuni bir zorunluluk
teskil etmektedir. Bu husus 5941 sayili Cek
Kanunu madde 3/4'te “Hamilin talepte
bulunmasi halinde, karsiliksizdir islemi;
cekin arka yuzune tahsil i¢in bankaya ibraz
edildigi tarih, hesap durumu, bankanin
yukumlUligu cercevesinde odedigi miktar
ve ibraz eden gergek kisinin adi ve soyadi
yazilmak, bu kisinin tizel kisi adina bedeli
tahsil etmesi halinde bu husus belirtimek
ve bu Kisi ile birlikte banka yetkilisi
tarafindan imzalanmak suretiyle yapilir”
hikmuyle agikga belirtiimistir.

Cekin karslliksiz ¢lkmasl durumunda ¢ekin
bankaya ibraz tarihindeki yetkilisi kim
ise onun cezai sorumlulugu s6z konusu
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olmaktadir. 5941 sayill Cek Kanunu madde
5/1de: “Uzerinde yazil bulunan dizenleme
tarihine gore kanuni ibraz sdresi iginde
ibrazinda, ¢ekle ilgili olarak “karsiliksizdir”
islemi yapiimasina sebebiyet veren kisi
hakkinda, hamilin sikayeti Uzerine, her bir
cekle ilgili olarak, bin bes yiuz gine kadar
adli para cezasina hukmolunur” hikmine
yer verilerek karsiliksizdir isleminin
yaplimasina sebebiyet veren kisinin cezai
sorumlulugu belirtiimistir.

Ceklerin ileri tarihli sekilde dizenlenmesi
yoninde gelisen pratik uygulama,
konkordato sureci oncesinde diuzenlenmis
ancak konkordato surecinin basglamasi
sonrasinda karsiliksizdir ibaresi dustlen
ceklerle ilgili olarak isbu ibarenin
disilmesine sebebiyet veren tlzel kisi
yetkililerin cezai sorumluluklarinin ne
olacagr hususunda zihin bulanikligina
neden olmaktaydi. llgili husus Yargitay 19.
Ceza Dairesi 10.06.2019 tarihinde verdigi
2019/23974E 2019/9339K sayili ilami ile
acikiga kavusturulmustur. Yargitay 19.
Ceza Dairesi ilgili ilaminda oncelikli olarak
acllan ceza davasina bakmakla gorevli ve
yetkili icra ceza mahkemelerinin, devam
eden konkordato yargilamasi surecini,
Ceza Muhakemeleri Kanunu'nun 218/1.
maddesi geregince "bekletici mesele"
yapllmasi gerektigini ifade ettigi acik¢a
gorulmektedir. Konkordato sirecinin
neticesinde su¢ unsurunun olusup
olusmadigina yonelik tespit yapiimaktadir.

ilgili Yargitay 19. Ceza Dairesi ilam
incelendiginde konkordatonun tasdiki
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THE STATUS OF BAD CHECKS
RECEIVED WITHIN THE

FRAMEWORK OF CONCORDAT LAW

yasu1S IpY43S “ay 18

Principally, the check is a payment
instrument, which is frequently used in
the flow of today's commercial life and

is @ money order document that is a
negotiable document subject to the legal
form requirements, to which any bank is
represented as the addressee. The legal
explanations regarding the check have
been included within the framework of the
Turkish Commercial Code and the Check
Law, and the form and validity conditions
of the said negotiable document have
been regulated in detail. The check is
essentially a negotiable document that
must be paid upon demand ithout a due
date. However, in practical life, the check
is used not only as a means of payment,
but also as a deferred debt bill by issuing
a future date.

If the check is unrequited at the date of
submission, it is a legal obligation to write
the statement "unrequited" on the back

of the check by the bank submitted upon
the request of the holder of the check.
This issue is clearly stated in Article 3/4

of the Check Law No. 5941, "In case of
the request of the holder, unrequited
procedure; the date on which the check is
submitted to the bank, the account status,
the amount paid within the framework of
the bank's obligation, and the name and
surname of the real person submitting the
check, if this person collects the amount
on behalf of the legal entity, this is stated
and signed together by this person and
the bank official”
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If the check is unrequited, the bank official
on the date of submission of the check to
the bank has criminal liability. The criminal
liability of the person who caused the
unrequited procedure to be carried out

is stated in the Article 5/1 of the Check
Law No. 5941: "According to the written
regulation date, in the submission within
the legal submission period, the person
who causes the check to be “unrequited”,
upon the complaint of the holder, for each
check, up to one thousand five hundred
days, a judicial fine will be imposed. "

The practical exercise that developed
towards issuing checks with a future date
caused confusion about the criminal
responsibilities of the legal person
officials who caused this statement to be
deducted regarding the checks that were
issued before the concordat process but
were stated with the “unrequited” phrase
after the start of the concordat process.
The relevant issue was clarified by the
decision of the 19th Criminal Chamber of
the Supreme Court of Appeals numbered
2019/ 23974E 2019/9339K on 10 June
2019. In the relevant decision of the 19th
Criminal Chamber of the Supreme Court,
it is clearly seen that the enforcement
criminal courts, which are responsible and
authorized to deal with the criminal case
opened as a priority, should make the
the ongoing concordat trial process as

a “preliminary issue” in accordance with
the Article 218/1 of the Criminal Procedure
Code. As a result of the concordat
process, it is determined whether there is
an element of crime or not.
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ve konkordatonun herhangi bir nedenle
reddine karar verilmesi durumlarinin ayrimi
yapilarak hikum kuruldugu gortlmektedir.
Yargitay 19. Hukuk Dairesi'nin ilgili ilaminda
konkordatonun tasdiki durumunda
sikayetin konusunu olusturan ¢ekin

ibraz tarininden sonra sucun konusunu
olusturan zorunlu unsurlara sahip bir ¢ek
olmaktan ¢ikmis kabul edilecegi hukme
baglanmustir. Isbu neden ilgili yetkilinin
cezai sorumlulugu olmadigr kabul
edilecektir.

S6z konusu konkordatonun reddi
durumunda, ilgili Yargitay ilamina gore
ceza yargilamasina devam edilmesi
hukuki bir zorunluluk teskil etmektedir.
Ancak konkordatonun reddi durumunda
ikili bir ayrm gozetilerek degerlendirme
yapilmistir. Konkordatonun reddi kararina
kadar gecgen suregte eger konkordato
mahkemesi tarafindan “¢cek hesabinin
yonetimi, bu hesaba para aktarma, cek
hesabi Uzerinde tasarruf etme” gibi
yetkilerin sirket yonetim organindan
alinip komisere verilmisse ve bankaya
ibraz edilen ¢ek, komiserin yetkili oldugu
donemde karsiliksiz ¢ikmissa; bu durumda
sirket yetkililerinin 5941 sayill Cek Kanunu
uyarinca sorumluluklarr dogmayacaktir.

Bu durumun aksine konkordatonun

reddi kararina kadar gecen surede

cek hesabinin yonetimi sirket yonetim
organindan alinip komisere veriimemisse,
s0z konusu bu kisilerin bu sirecte
bankaya ibraz edilen ve karsiliksiz ¢ikan
cekten dolayl Cek Kanunu madde 5
geredi cezai sorumluluklarinin oldugu
kabul edilmistir.

Kondordato ilanindan once karsiliksizdir
islemi yapiimis ve bu islem sebebiyle
sikayeti de yaplimis ¢ekler bakimindan
durum incelenecek olursa; bu tarihte
henuz konkordato ilan edilmediginden
borglu sirket yetkilisi cekin karsiligini
bulundurmakla ytkumladir. Dolayisiyla
acikga goruldugu tzere karsiliksizdir

isleminin yapiimasina sebebiyet

vermesi bakimindan cezai sorumlulugu
bulunmaktadir. Ancak bu ¢eklerin, hamil
onay vermemis olsa dahi konkordato
projesinde yer almasi durumunda, ceza
davasi yargilamasinda konkordato
slrecinin bekletici mesele yapiimasini s6z
konusu olacaktir. Bu hususun temel sebebi
karslliksiz ¢ikan ¢ek bedellerinin yer

aldigi projenin basariya ulagsma ihtimali ve
bunun akabinde ¢ek bedelinin 6denmesi
sonucu beraat karari veriimesidir.

Eder borclu proje nedeniyle Ustlenmis
oldugu sorumlulugu yerine getirmez

veya herhangi bir nedenle konkordato
reddedilirse mahkumiyet karari verilecektir.

Konkordato ilanindan 6nce ¢ek hakkinda
karslliksizdir islemi yapilmis ancak bu islem
nedeniyle sikayetin yapiimamis oldugu
durumda cek sikayeti streleri oGnem arz
etmektedir. Tekrar belirtmek gerekir ki,
karslliksiz ¢ek dizenleme sugunun olugsma
antilgili cekin muhatap bankaya ibraz
tarihidir. Sugun ogrenildigi tarihten itibaren
3 ve her haltkarda bir yil icerisinde
sikayette bulunulmahdir. ligili yasal streler
icerisinde konkordato ilani yapiimissa,
sikayet stresi ¢ekin bankaya ibraz
tarihinden itibaren degil konkordatonun
reddine dair kararin yetkili hamile teblig
edildigi tarihten itibaren baglayacaktir.

Konkordato gecici mihlet tarihinden
sonraki tarihte yani muhlet donemi
icerisinde keside edilen ¢ekler
bakimindan durum incelenecek olursa;
bekletici mesele yapilmasi hususu s6z
konusu olmayacaktrr. Yargitay 15. Ceza
Dairesi'nin 15.09.2011 tarihli, 2011/34E |
2011/674K sayili kararina gore; borglu
konkordato muhleti boyunca faaliyetlerine
devam ettiginden tasarruf yetkisinin
sinirlanmasi soz konusu degildir. Borglu,
faaliyetlerini konkordato komiseri
nezaretinde kendisi yurtttigunden
konkordato muhleti icinde keside

ettigi ¢eklerin karsihigini bulundurma
sorumlulugu altindadir. Bu nedenle
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When the decision of the 19th Criminal
Chamber of the Supreme Court of Appeals
is examined, it is seen that a decision is
made by making a distinction between
the approval of the concordat and the
decision to refuse the concordat for any
reason. In the relevant verdict of the 19th
Legal Department of the Supreme Court
of Appeals, it is decided that in case of
approval of the concordat, the check
that forms the subject of the complaint
will be considered as a check with the
compulsory elements that constitute the
subject of the crime, after the date of
submission. It will be accepted that the
relevant official has no criminal liability for
this reason.

In case of rejection of the concordat, it is
a legal obligation to continue the criminal
proceedings according to the relevant
Supreme Court decision. However, in case
of refusal of concordat, the evaluation was
made by considering a dual distinction.

In the process until the decision to refuse
the concordat, if the authorities such

as "management of the check account,
transferring money to this account, saving
on the check account" have been taken
from the company management and
given to the commissioner, and the check
submitted to the bank is unrequited when
the commissioner is authorized; in this
case, company officials will not be liable in
accordance with the Check Law No. 5941.

Contrary to this situation, if the management
of the check account was not taken from
the management of the company and
given to the commissioner in the period
until the decision to refuse the concordat,
it has been accepted that these persons
have criminal responsibilities due to the
check submitted to the bank during this period
in accordance with Article 5 of the Check Law.
If the situation is examined in terms of the
checks that have been made unrequited
before the announcement of condordat
and whose complaints have been made
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due to this transaction; since concordat
has not been announced on this date, the
debtor company official is obliged to keep
the return of the check. Therefore, as it is
clearly seen, it has criminal responsibility in
terms of causing the unrequited transaction
to be made. However, if these checks are
included in the concordat project even

if the holder has not given his consent, it
will be a matter of holding the concordat
process in the criminal case. The main
reason for this is the probability of success
of the project, which includes unrequited
check costs, and subsequent acquittal
after the payment of the check price. If the
debtor does not fulfill the responsibility

he has assumed due to the project or if
the concordat is refused for any reason, a
conviction will be given.

The check complaint periods are important
in cases where an “unrequited” process
was made about the check before the
announcement of the concordat, but no
complaints have been made due to this
process. It should be noted again that

the moment of occurrence of the offense
of issuing bad checks is the date of
submission of the relevant check to the
addressee bank. A complaint must be filed
within 3 months and in any case one year
from the date the crime was discovered.

If a concordat is announced within the
relevant legal periods, the complaint
period will start from the date of notification
to the authorized holder of the decision
regarding the refusal of concordat, not

the date of submission of the check to the
bank.

If the situation is examined in terms

of checks drawn in the date after the
concordat temporary deadline, that is,
within the deadline period; there will be
no question of holding a suspensive
matter. The decision of the 15th Criminal
Chamber of the Supreme Court of
Appeals numbered 2011/ 34E, 201/
674K on 15 September 201, while the
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konkordato surecinde keside edilmis ¢ek
nedeniyle karsiliksizdir islemi yapiimissa

diger sartlann variigi halinde borglu sirket
yetkilisinin cezai sorumlulugu dogacakiir.

Sonug itibariyle karsiliksiz ¢ikan ¢ekin
ceza davasl slrecinde mahkemelerin
konkordato davalarini bekletici mesele
yapmasi esas olacaktir. Bu durumun
sonrasinda konkordatonun tasdiki
durumunda tuzel kisi yetkililerinin cezai
sorumluluklarr dogmayacaktir. Ancak
konkordatonun reddine karar verilmesi
durumunda, cek hesabi ile alakali
tasarruflarin sirket yonetiminden alinip
komisere verilip veriimedigi hususunun
arastinimasi gerektigi, veriimedigi takdirde
yetkili kigilerin cezai sorumluluguna
gidilecedi sonucuna varimistir.

3 Kenan Tungomag, Tankut Centel, Is Hukukunun Esaslar, 9. Basi,
2018, 5149/ 3 Kenan Tungomag, Tankut Centel, Principles of Labor

Law, Edition 9, 2018, s.149
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debtor continues its activities during

the concordat period, it is not possible

to limit the savings authority. Since the
debtor conducts its activities under

the supervision of the concordat
commissioner, it is under the responsibility
of keeping the value of the checks drawn
within the concordat deadline. For this
reason, if the “unrequited” process is
made due to the check drawn during the
concordat process, in the presence of
other conditions, the criminal liability of the
debtor company official will be incurred.

As a result, it will be essential for the
courts to make concordat cases a
pending matter during the criminal

case process. After this situation, in the
event of the approval of the concordat,
the legal person officials will not have
criminal responsibilities. However, if it is
decided to refuse the concordat, it has
been concluded that it is necessary to
investigate whether the savings related to
the checking account are taken from the
company management and given to the
commissioner, and if not, the authorized
persons will be subject to criminal liability.

1 Kenan Tungcomag, Tankut Centel, Is Hukukunun Esaslar, 9. Bas,
2018, s.146 / Kenan Tungomag, Tankut Centel, Principles of Labor

Law, Edition 9, 2018, p.146

2 Kenan Tungomad, Tankut Centel, Is Hukukunun Esastari, 9. Basi,

2018, s.146 / 2 Kenan Tuncomag, Tankut Centel, Principles of Labor
Law;, Edition 9, 2018, p.146
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BIRCOK KISININ BILISIM CAGI
OLARAK ISIMLENDIRDIGI
GUNUMUZ DUNYASINDA,
HUKUKTA DIJITALLESME DE
MUMKUN MUDUR (?)

vup angn ay 18

2020l yillari yasamaya basladigimiz
bugtnlerde 6zellikle son 10 yildir her
gegen gun Uzerine koyarak devam eden
bir dijitallesme furyasiyla karsi karsiyayiz.
Gunluk hayatta gergeklestirdigimiz bircok
aktivite dijitallesme akimi sayesinde artik
popdler tabiriyle betimlemek gerekirse
“iki parmagimizin ucunda”. Oyle ki, ev
faturalarini demekten kahvaltilik esya
alisverisimize kadar dijital platformlardan
gerceklestirebiliyoruz. 2020 yilini adeta
esir alan Covid-19 isimli viristin ortaya
cikardigr pandemi sireci de son yillarda
zaten hizini arttiran dijitallesme sidrecinin
ekmegdine yag surdugunud soyleyebiliriz.
Peki gercek diinyada gundelik hayatimizin
her yerinde oldugu gibi dijital dunyanin
da tam merkezinde olan hukukun
dijitallesmesi mumkin mudur sorusuna
bu yazimiz kapsaminda cevap vermeye
calisacagiz.

Hukukta dijitallesmenin U¢ grupta
toplanmasi mumkundur: Hukuk
Teknolojileri 1.0, Hukuk Teknolojileri

2.0 ve Hukuk Teknolojileri 3.0. Hukuk
Teknolojileri 1.0, mevcut sistemde yer alan
paydaslar destekleyen teknolojilerdir.
Belgelerin depolanmasi, kararlarin
taranmasli ve mevzuatin raporlanmasi gibi
ara islerde avukatlara ve hukuk sirketlerine
yardimcr olmak tzere gelistirilen
yaziimlar bu gruba girmektedir. Bunun
icin belge cevirici (document assembly),
elektronik dosyalama (e-filling), internet

14

servisleri (web services) gibi bircok arag
kullaniimaktadir. Hukuk Teknolojileri

2.0, mevcut sistemdeki paydaslann

yerini alabilen teknolojidir. Bu teknoloji,
sadece burokratik sureci kolaylastirmakla
kalmamig; vatandaslarin cevrimici olarak
avukatlarla daha verimli baglanti kurmasini
veya bazi durumlarda avukatla gorusme
ihtiyacini da azaltarak hukuki sorunlarini
cozme imkani sunmaktadir. Son olarak
dgincu grupta Hukuk Teknolojileri 3.0

ise adalet yaratmaya yonelik teknoloji
gelistirimektedir. (Goodenough, 2020)
Ornek olarak, yapay zeka destekli
mahkemedeki karar alma surecini
ogrenerek hakim olarak gérev yapmak
Uzere tasarlanan yazilimlar gosterilebilir.
Dinyada hukukta dijitallesme adina
yapilan ¢alismalar ve gelismelerin bu
U¢ grupta toplanan orneklerine bir goz
atmamiz gerekirse:

italya’da Hukuk Teknolojileri 1.0
kapsaminda ilk olarak 2012de
kanunlasmasinin ardindan taraflar,
avukatlar ve uzmanlar arasindaki tim
iletisimlerin elektronik ortama aktariimasi,
yeni davalarda savunmalarin dijital
ortamdan sunulmasi gibi amaglara hizmet
eden Processo Civile Telematico (PTC)
ismini verdikleri dijital platforma gecis
yapmistir. (ltalian Ministry of Justice, 2016)

Kanada’da hem 1.0 hem 2.0’dan
esintileri biinyesinde barindiran Canadian
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IN TODAY'S WORLD, WHICH
MANY PEOPLE CALL THE
INFORMATION AGE, IS
DIGITALIZATION ALSO
POSSIBLE IN LAW (?)

wuQ Angn 108anT 20UIDLL

Nowadays, as we started to live in the
2020s, we all are faced with an ongoing
trend of digitalization, especially for the
last 10 years. Many activities we do in our
daily life are now at the tip of our fingers
thanks to the digitalization trend so that we
can pay bills while shopping for breakfast
at the same time. It can be said that the
pandemic process caused by the virus
named Covid-19, which ruined almost
whole year 2020, has been playing into
the hands of digitalization process since
it started. Well, within the scope of this
article, we will try to answer the question
of whether it is possible to digitalize the
law, which is at the center of the digital
world as it is in every part of our daily life
in the real world.

Digitalization in law can be divided

into three groups: Legal Technologies
1.0, Legal Technologies 2.0 , Legal
Technologies 3.0. Legal Technologies
1.0 technologies are support actors of
law in the current system. Softwares
developed to assist lawyers and law
firms in intermediate tasks such as
storing documents, scanning decisions
and reporting legislation are included
in this group. For this, many tools such
as document assembly, electronic filing
(e-filling), web services are used. Legal
Technologies 2.0 are technologies that
can replace actors in the current system.
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This technology does not only help to the
bureaucratic processes but help citizens
to get in contact with lawyers or even
sometimes to solve their problems without
a need to get help from a lawyer. Last but
not least Legal Technologies 3.0 has been
developing to “do justice”. Softwares that
are designed to be judges after observing
the process of artificial intelligence
supported courts can be shown as
examples. (Goodenough, 2020) Let’s look
at examples from all over the World about
digitalization in law under these three
groups:

In Italy, after legalization on 2012 itis an
obligation to transfer every communication
between lawyers and experts to electronic
platform, to submit all defences in new
cases from electronic platform which is
called Processo Civile Telematico (PTC).
(Italian Ministry of Justice, 2016)

In Canada, Canadian Information
Management System (CIMS) was
developed which includes characteristics
of both Legal Technologies 1.0 and

2.0. CIMS has been developing for
e-document management, court
scheduling, financial and automated
workflow, representing online services to
citizens by its developers. (Bailey, 2014)

Another example from the United States
of America is an algorithm which is



Information Management System (CIMS)
sistemi getirilmistir. CIMS, nihayetinde
e-belge yonetimi, mahkeme planlamasi,
mali ve otomatiklestiriimis is akigl
yetenekleri ve ¢cevrimici hizmetlerin halka
sunulmasi gibi gelismis islevsellige izin
verecek sekilde gelistiriimeye baslanmistir.
(Bailey, 2014)

Amerika Birlesik Devletleri’nden bir
ornek ise Lex Machina sirketi tarafindan
gelistirilen Legal Analtyics isimli algoritma,
hakimin veya karsl tarafin avukatinin
gecmis davalardaki hukuki adimlarini
inceleyerek mevcut hukuki streg
hakkinda ongoride bulunmaktadir. Bu
yazilim, avukatlara dava stratejilerini
bilimsel verilerle olusturabilme konusunda
yardimci olmayr amaclamaktadir.

Bunun yaninda LawHelp / NY programi
hukuk teknolojilerinde ikinci grupta
degerlendirilebilecek, adli yardim ve
mahkeme sitelerinde hem Ingilizce

hem de Ispanyolca dilinde kullanicilara
LiveHelp programini ¢aligtirarak yardim
sunan ve vatandaslarin taleplerinin yerine
getirilmesi hususunda onlara yol gosteren
bir uygulamadir. (Goodenough, 2020)

3. grup hukuk teknolojilerinde en ¢arpici
ornek ise Estonya, Ingiltere ve Amerika’'da
bir stredir kullaniimakta olan mahkemede
hakim yerine hukum vermek tUzere
gelistirilen derin 6grenme algoritmasi (the
deep-learning algorithm) ile tasarlanan
yapay zeka sistemidir. Son olarak daha
once verilmis AIHM kararlarina konu
olaylari degerlendirmesi istenen algoritma,
verdigi bes karardan dordind, yani
yaklasik olarak %79'unu AIHM kararl ile
ayni tahmin etmeyi basarmistir. (Niiler, 2019)
(News, 2016)

Ulkemizde hukukta dijitallesme
gelismelerini gecmisiyle birlikte
degerlendirdigimizde ise Hukuk (Buro)
Otomasyon Sistemleri, Mevzuat Mobil
Uygulamalari, Karar Arama Motorlari,
Hukuki Forum Siteleri, UYAP, Celse,
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Nobetci Avukat Uygulamasi, e-Tahsilat
gibi buyuk cogunlugu hukuk paydaslarina
yardim etme amacinda olan ilk grup
hukuk teknolojilerine rastlanmaktadir.
Adalethanim, Robot Avukat, e-Avukat
gibi olayi analiz eden, yorumlayan

ve sonug Ureten yapay zeka destekli
yaziimlar bulunsa da hentiz emekleme
asamasinda olduklar soylenebilir.
Ulkemizin dijitallesmede gelismis llkelere
kiyasla geri kalmasinin temelinde ¢agimnin
gerisinde kalan Avukatlik Kanunu,
Yargitay'in birtakim igtihatlar ve Barolar
birliginin hukuki bilgiyi tekelinde tutmak
hakkindaki dominant tutumunun yattigi
gosterilebilir. Soyle ki, yapay zekadan
destek almak bir yana Barolar Birliginin
kimi zaman Universiteler blnyesinde

ver alan ve bireylere hukuki mitalaada
bulunan ¢esitli hukuk Kliniklerini dahi uyarip
baski altina almaya calistigr orneklere
Ulkemizde sahit olunmustur. Oysa hukuk
sistemimizde ¢agdas medeniyetler
seviyesinde devam edebilmemizin tek
yolu hukuk teknolojisine direng gostermek
yerine onu daha verimli kullanmanin
yolunu aramak olmalidir. (ABANOZ, 2020)

Ozetle, yukarnida aciklanan gelismeler
g6z oninde bulunduruldugunda bugtn
sormamiz gereken soru “Hukukta
dijitallesme mumkidn mudur?” dedil
“Hukukta tam dijitallesme ne zaman?”
olmalidir. Hukuktaki gelismelerle ilgilenen
cesitli yazarlar tarafindan dijitallesme
strecine ayak uydurmayan hukuk
burolarinin geri kalmasi ve sonunda
kacinilmaz olarak kapanmalari ile birlikte
bu slrecle senkronize ilerleyen ve
taraflara bu hizmetleri sunan hizmet
saglayicilarinin yukselise gegeceginin
kacinilmaz oldugu kabul edilmektedir.
Hatta bir takim arastirmacilar yapay
zekanin daha da gelismesiyle suanda
bildigimiz anlamiyla var olan avukatlik,
savcilik, hakimlik gibi hukuk basrollerinde
bulunan meslek dallarinin yavasga silinip
gidecegine, hukuk basrollerinin bambasgka
meslekler olacagina isaret etmektedirler.
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named Legal Analytics and developed
by Lex Machina, makes predictions about
the current legal process by examining
the legal steps of the judge or the other
party's lawyer in previous cases. This
software aims to help lawyers to create
their litigation strategies with scientific
data. In addition, LawHelp / NY program
is an application that can be evaluated

as Legal Technologies 2.0, provides
assistance to users in both English and
Spanish on legal aid and courts’” websites
by running the LiveHelp program and
guides the citizens to fulfill their demands
(Goodenough, 2020).

The most striking example of the 3rd
group legal technologies is the artificial
intelligence system designed by the help
of deep-learning algorithm, which has
been used in Estonia, England and the
USA for a while, was developed to make
decisions instead of judge. In the most
recent experiments, the algorithm, which
was asked to evaluate the events that are
subject to the previous ECHR decisions,
succeeded in estimating four out of five
decisions, which is approximately 79%

of them, as same as the ECHR decisions
(Niiler, 2019) (News, 2016).

When we evaluate the digitalization
developments in law in our country with
its past, most of the legal technologies
encountered such as Law (Office)
Automation Systems, Legislation Mobile
Applications, Decision Search Engines,
Legal Forum Sites, UYAP, Celse, Lawyer
Application on Duty, e-Collection can be
evaluated as from Legal Technologes
1.0 which only aims to help legal actors.
Although there are artificial intelligence
supported software that analyze, interpret
and produce results like Adalethanim,
Robot Lawyer, e-Lawyer it can be said
that they are still in their infancy. It can
be said that the reason why our country
lags behind in digitalization compared
to developed countries is the Law
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of Attorneys, which is behind its age,
some jurisprudence of the Supreme
Court and the dominant attitude of the
Bar Association about keeping legal
information under its monopoly. That is to
say, it has been witnessed in our country
that the Union of Bar Associations even
sometimes warns and tries to suppress
various law clinics, which are within the
body of universities and which provide
legal opinions to individuals, apart from
getting support from artificial intelligence.
However, the only way we can continue
in our legal system at the level of
contemporary civilizations should be to
seek a way to use legal technology more
efficiently instead of resisting against it.
(ABANOZ, 2020).

In a nutshell, considering the
developments explained above, the
question we should ask today should
be "When will the full digitalization of law
happen?" instead of "Is digitalization of
law possible?”. It is inevitable that service
providers who proceed in sync with

this process and offer these services to
the parties will rise while law firms that
do not keep up with the process are
falling behind and eventually inevitably
shut down is an accepted fact by
various authors who are interested in
the developments in law. In fact, some
researchers are pointing out that with
the further developments of artificial
intelligence, the legal leading roles such
as lawyers, prosecutors, and judges will
gradually disappear, and leading roles
of law will be replaced by completely
different professions.
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Egemenoglu Hukuk Biirosu’nun kurucusu, ¢ok sevgili amcam Yilmaz
Egemenoglu’na onur sayisi olarak gen¢ meslektaslarimiz tarafindan
hazirlanan bu armagana sizlere sunmalktan dolayt biiyiik bir

mutluluk duyuyorum.

Sayin Yilmaz Egemenoglu, biiromuzun sahip oldugu en biiyiik
degerlerden biridir. Aynit zamanda biiromuz, bugiine kadar pek ¢ok
gen¢ meslektasimiza da meslek hayatlarina ilk adimlarint atarken
yol arkadaslig1 yapmaustir. Bu sebeple hem bu onderligi yapan sayin

Yilmaz Egemenoglu’na hem de ozverili calismalarindan dolayt

Jirmamuzin ¢ok degerli genclerine ayri ayri tesekkiirlerimi iletiyorum.

- Yunus Egemenoglu
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Iamvery pleased to present this special issue prepared by our
Jjunior colleagues in honor of my very beloved uncle Yilmaz

Egemenoglu who is the founder of Egemenoglu Law Firm.

Mr. Yilmaz Egemenoglu is one of the greatest values of our
office. At the same time, our office has been a companion to
many of our young colleagues while taking their first steps
into their professional lives. Therefore, I would like to express
my gratitude to Mr. Yilmaz Egemenoglu, who is the leader,
and to the valuable junior colleagues of our company for their

devoted work.

- Yunus Egemenoglu
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