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DEGERLI MUVEKKILLERIMIZ VE MESLEKTASLARIMIZ,

Yasadigimiz pandemi strecindeki dedisim ve gelismeler is ve hukuk dinyasinda yeni gelisme ve uygulamalari da
beraberinde getirdi. Egemenodlu Hukuk Burosu olarak gelisen ve degisen stregleri ele aldidimiz 12. Sayimizla
karsinizdayiz.

Geride biraktigimiz donem Turk hukuku icin de bircok yeniligi, dedisikligi ve uygulamayi birbiri ardina giindemimize
tasiyan verimli ve bir o kadar da aktif bir dénem oldu. Bu zorlu streci siz degerli muvekkillerimiz ve guclu ekibimizle
birlikte basarili bir sekilde gegirdik.

Uzaktan calismaya hizli bir sekilde adapte olan ofisimiz simdi de normallesme kapsaminda asamali olarak ofiste
calisma duzenine geri donmektedir.

Dijital iletisimin son derece énem kazandigi pandemi strecinde, Egemenodlu olarak dijital ofis anlayisimizi
pekistirmek adina online kitiphane uygulamamizi baslatmis bulunmaktayiz. Ofisimizde bulunan kaynak kitaplara
barkod uygulamasi aracilidiyla kolaylikla erisim saglayabilmekteyiz. Dokiman yonetim sistemimiz ile dokimanlari
dijital ortamda evraklara gore kolay bir sekilde siniflandirmak, muhafaza etmek ve telefon ile de erisim saglayabilme
imkanina sahibiz. Dijital hukuk hizmetlerimizi gelistirerek sizler igin yeni fikirler Gretmeye devam ediyoruz.

Egemenoglu Hukuk Burosu olarak guncel yasal gelismelere isik tutmak ve muvekkillerimizi bilinclendirmek
amaci ile hazirladigimiz hukuk bultenlerimize artik PODCAST formatinda sesli olarak web sitemizden kolayca
ulasabilirsiniz.

12. sayimizda Sirketler Hukuku, Is Hukuku, Icra ve iflas Hukuku ve Uyusmazlik Alani gibi profesyonel olarak hizmet
verdigimiz alanlarda genis yelpazede bilgi paylasiminda bulunduk. Her sayimizda belirttidimiz gibi bu 6nemli
calismanin gelecek sayilari icin konu Gnerileriniz ve tavsiyeleriniz olursa bizlerle paylasmanizi bekliyor olacagiz.

2022 yilinin 6ncelikle Egemenodlu ailesi, degerli muvekkillerimiz, dostlarimiz ve meslektaslarimiz ile Turk hukuku

adina daha basarili ve sadlikli bir sire¢ olmasini temenni ederim.

YUNUS EGEMENOGLU
Yonetici Ortak Avukat

DEAR CLIENTS AND COLLEAGUES,

Changes and developments in the pandemic process we are experiencing have brought new developments and
practices in the business and legal world.As Egemenoglu Law Firm, we are proud to present our 12th issue, in
which we discuss the evolving and changing procedures in this regard.

The period we have left behind has also been a productive and equally active period for Turkish law, which brought
numerous innovations, modifications and practices to our agenda one after another. We have successfully
passed this difficult process together with our esteemed clients and our strong team.

Our office, which has adapted to remote work quickly, is now gradually returning to its working order in the office
within the scope of normalization.

As Egemenodlu, we have started our online library application in order to strengthen our understanding with
respect to the concept of "digital office"during the pandemic process, where digital communication has become
extremely important. We can easily access the source books in our office through the barcode application.
With our document management system, we have the opportunity to classify, store documents according to
documents in a digital environment in an easy way, and also provide access by phone. We continue to develop
new ideas for you by improving our digital legal services.

As Egemenodlu Law Firm, you can easily access our legal bulletins, which we have prepared in order to shed light
on current legal developments and raise awareness of our clients, in PODCAST format on our website.

In our 12" issue, we shared a wide range of information in the fields we serve professionally, such as Corporate
Law, Labor Law, Enforcement and Bankruptcy Law and Dispute Resolution. As we have stated in each issue, we
will be waiting for you to share with us any comments and recommendations for future issues with respect to this
this substantial study.

I sincerely wish the Egemenoglu family, our distinguished clients, friends and colleagues, and, last but not least,

Turkish legislation, a more successful and healthy process and time course in 2022.

YUNUS EGEMENOGLU
Managing Partner
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“Gun jumping” deyimi aslinda silah atisi ile birlikte
yarisin basladigi spor dallarinda sporcularin silah
atisini beklemeden varisa baslamasi anlaminda
kullaniimakla beraber rekabet hukuku kapsaminda
bu deyim, esasen Rekabet Kurulu’nun (“Kurul”) iznine
tabi olan bir yodunlasma isleminin Kurul’dan izin
alinmaksizin gerceklesmesi anlamina gelmektedir. !

Sirketler arasindaki birlesme ve devralma islemleri
genel olarak yogunlasma olarak adlandirilir. Baskaca
bir hukuk dali kapsaminda birlesme ve devralma
olarak nitelendirilmeyen bir islem, rekabet hukuku
kapsaminda yodunlasma olarak tanimlanabilir ya da
tam aksi mumkun olabilir. Temelde yogunlasmalarin
gerceklesmesi kabul edilebilir bir durumdur hatta
belli faydalari da beraberinde getirir, zira zaman
icerisinde piyasanin  buyumesi ile tesebbuslerin
bu tip islemler vasitasiyla gelismeye ve buyumeye
calismasi  dodal karsilanabilir.  Dahasi, birlesme
ve devralmalar sonucunda tesebbislerin bilgi ve
finans glcU artmakta, arastirma-gelistirmeye yonelik
calismalar hizlanmakta, farkli sektorlere girmeleri
kolaylasmaktadir.  Fakat  belli siniflanin  Gzerindeki
yogunlasmalar  baskaca tesebbuslerin  piyasaya
girisini zorlastirabilir, imkansiz  hale getirebilir
veya tuketicileri sémuren bir pozisyona gelebilir. Bu
durumda pazardaki etkin rekabet ortamina zarar
verme tehlikesi barindiran yogunlasmalarin kontrolt
gerekli hale gelir. Bircok hukuk duzeninde oldugu
gibi tlkemizdeki rekabet hukuku sistemi de bu gibi
rekabeti zedeleyebilecek yodunlasmalari kontrol altina
alabilmek amaciyla cesitli dizenlemeler getirmistir.

Yogdunlasmalarin  bildirilmesine  yonelik — sistemler
farklilik ~ gosterebilmektedir. Bunlar, zorunlu  bildirim
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sistemi, gonullt bildirim sistemi ve karma bildirim
sistemi  olarak  ayrilmaktadir.  Bugin  rekabet
hukukunun onculeri arasinda sayilabilecek Avrupa
Birligi  Ulkeleri, Amerika Birlesik Devletleri ve
ayni sekilde Ulkemizde zorunlu bildirim sistemi
uygulanmaktadir. Zorunlu bildirim sistemini uygulayan
hukuk duzenlerinde vyetkili otoriteler s6z konusu
yogunlasma isleminden, islem vyapilmadan once
haberdar olabilmekte ve bu sayede gerekirse
mudahale edebilmektedir. Bu sayede, pazarlardaki
rekabete zarar verebilecek yodunlasma islemleri daha
gerceklesmeden engellenebilmektedir.

TGm bu agiklamalar isidinda Turk Hukuku kapsaminda
hangi tur yogunlasmalarin bildirime tabi tutuldugu
ve buna uyulmamasi halinde ne gibi yaptirimlarin
mevcut  oldugu  hususu  Gzerinde  durmak
gerekmektedir. 4054 sayili Rekabetin Korunmasi
Hakkinda Kanun (“Kanun”) 7. maddesi kapsaminda;
birlesme ve devralmalarin gegerlilik kazanabilmesi
igin Kurul'dan izin alinmasi gerektigi ve Kurul'un
¢ikaracaditebliglere gore bu hususlarin belirlenecedi
duzenlenmektedir. 2010/4 sayili Rekabet Kurulundan
izin Alinmasi Gereken Birlesme ve Devralmalar
Hakkinda Teblig’e (“Teblig”) gore kontrolde kalici
degisiklik meydana getirecek sekilde; iki veya daha
fazla tesebblstn birlesmesi ya da bir veya daha
fazla tesebbustn tamaminin ya da bir kisminin
dogrudan veya dolayli kontrolintn, hisse ya da
mal varliginin satin alinmasiyla, sézlesmeyle veya
diger bir yolla bir ya da daha fazla tesebbus veya
halihazirda en az bir tesebbisi kontrol eden bir ya
da daha fazla kisi tarafindan devralinmasi ? Kanun'un
7. maddesi kapsaminda bir birlesme veya devralma
olarak nitelendirilecek ve dolayisiyla  gegerli
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FAILURE TO NOTIFY MERGERS &
ACQUISITIONS UNDER COMPETITION

LAW (GUN JUMPING)

The term gun-jumping originated in sports and refers to
athletes starting the race before the gun is fired. In the
context of competition law, this term essentially means
that a concentration that is subject to the authorization
of the Competition Board (“the Board”) realizes without
obtaining the authorization of the Board.

Mergers and acquisitions between companies
are generally called concentrations. A transaction
that is not qualified as a merger and acquisition
under another branch of law may be defined as a
concentration under competition law or vice versa.
Cenerally, concentrations are acceptable and even
bring certain benefits, because with the growth
of the market, it is natural for undertakings to try
to develop and grow through such transactions.
Moreover, as a result of mergers and acquisitions,
the knowledge and financial power of undertakings
increase, their research-development activities
accelerate, and it becomes easier for them to enter
into different sectors. However, concentrations
above certainlimits can make it difficult orimpossible
for other undertakings to enter the market, or create
a situation that exploits consumers. So, it becomes
necessary to control concentrations that threaten
to harm the effective competition in the market.
Like other legal systems, our competition law system
has introduced various requlations to control such
concentrations that may harm competition.

There are different systems regarding notifying the
concentrations. They are: compulsory notification
system, voluntary notification system and the mixed
system. Today, in the European Union countries and

the United States of America, which can be defined
as the pioneers of competition law, and also in
our country, the compulsory notification system
is applied. In legal systems that the compulsory
notification system is applied, the authorities
can be informed about the concentration before
the transaction and intervene if necessary. Thus,
concentrations that Under all these explanations, it
is necessary to focus on what kind of concentrations
are subject to notification within the scope of
Turkish Competition Law and what kind of sanctions
are applied in case of non-compliance. Under
Article 7 of The Act No. 4054 On The Protection Of
Competition ("the Act"), it is regulated that some
mergers and acquisitions require authorization
from the Board to be valid. It is also stated
that these issues will be determined under the
communiqués. According to the Communiqué No.
2010/4 Concerning The Mergers And Acquisitions
Calling For The Authorization Of The Competition
Board (“The Communiqué”), the merger of two or
more undertakings, or the acquisition of direct
or indirect control over all or part of one or more
undertakings by one or more undertakings or by
one or more persons who currently control at least
one undertaking, through the purchase of shares
or assets, through a contract or through any other
means shall be considered a merger or acquisition
transaction under Article 7 of the Act. Therefore,
the Board’s authorization is required in order for
the transaction to be valid. The main point here is
that for concentration to exist, a permanent change
must occur in the control of the target company/
companies as a result of the mentioned transaction.




olarak vyapilabilmesi i¢in Kurul'dan izin alinmasi
gerekecektir. Burada dikkat edilmesi gereken husus
yogunlasmanin var olabilmesi igin s6z konusu islem
sonucu hedef sirketin/sirketlerin kontrolinde kalici
bir degisikligin meydana gelmesi gereklilidgidir.

Teblig’in ayni maddesinin 4. Fikrasi kapsaminda seri
halde gerceklesen islemler ya da sarta baglanan
islemler tek bir islem olarak kabul edilerek izne
tabi olacaktir. Bu dizenleme ile amaclanan; esasen
izne tabi olan islemlerin parcalar halinde yapilmak
suretiyle izin alinmaktan kaginilmasinin  6nine
gegmektir.

Hangi tar yogunlasmalarin bildirime tabi oldugunu
belirleme konusunda codunlukla kullanilan iki esik
sistemi vardir: ciro esigi ve pazar payl esigi. Son
doénemde Ulkemiz de dahil bircok hukuk sisteminde
yodunlasma bildirimine yonelik dizenlemelerde
pazar payl esidine yer verilmemistir. Teblig 7.
maddesi uyarinca islem taraflarinin Turkiye cirolari
toplaminin yiz milyon TLyi ve islem taraflarindan
en az ikisinin Turkiye cirolarinin ayri ayr otuz milyon
TLyi veya devralma islemlerinde devre konu varlik
ya da faaliyetin, birlesme islemlerinde ise islem
taraflarindan en az birinin Turkiye cirosunun otuz
milyon TLyi ve diger islem taraflarindan en az birinin
dunya cirosunun besyuz milyon TLyiasmasi® halinde
soz konusu islemin hukuki gegerlilik kazanabilmesi
icin "Kurul"dan izin alinacadi belirtilmistir. Ayni
Teblig’in devamindaki maddede ise bu cirolarin nasil
hesaplanacagindan bahsedilmistir.

Su halde, bir ihlalin varligindan bahsedilebilmesiigin:
(1) ortada Kurul izni alinmasi gereken bir yogunlasma
islemi olmali ve (2) Kurul izni olmaksizin yogunlasma
islemi gerceklestirilmis olmalidir. “Gergeklestirilme”
fiilinden ne anlasiimasi gerektigi 6nemlidir. Zira
bu yalnizca hukuken gegerlilik kazanmak degildir,
ayni zamanda fiili bir duruma da isaret etmektedir.
Yodunlasma isleminin ne zaman gerceklesmis
sayilacagl hususunda cesitli gorUsler mevcuttur.
Birlesme ve Devralma Sayilan Haller ve Kontrol
Kavrami Hakkinda Kilavuz kapsaminda bir veya
daha fazla tesebblsin tamaminin ya da bir kisminin
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dogrudan veya dolayli kontrolunun, hisse ya da mal
varliginin satin alinmasiyla, sozlesmeyle veya diger
biryolla birya da daha fazla tesebbis veya halihazirda
en az bir tesebbist kontrol eden bir ya da daha
fazla kisi tarafindan devralinmasi*, “devralma” olarak
nitelendirilmistir. Ayni zamanda kontrolUn ayri ayri
ya da birlikte, fiili ya da hukuki olarak bir tesebbus
Uzerinde belirleyici  bir etki uygulama imkani
saglayan haklar, bu kapsamdaki s6zlesmeler ya da
baska araclarla meydana getirilebilecedi eklenmistir.
Kilavuzda yapilan agiklamalar 1siginda kontrolin
devralinmasiile yodunlasma isleminin “ger¢eklesmis”
sayllacagindan bahsedilmesi mumkun olabilecektir.
Bu konuda Kurul tarafindan verilmis olan baz
kararlara 6rnek vermek gerekirse,

08.05.2003 tarih ve 03-31/380-167 sayili kararinda
Kurul, “Kurum’a basvuru yapildiginda sozlesmede
belirlenen takvim uygulanmis ve Superonline
Vestelnet abonelerine hizmet vermeye baslamistir.
Bir baska ifadeyle, islem gerceklestirildikten sonra
kuruma  basvuruda  bulunulmustur”  seklinde
ifade etmistir. Yine 04.12.2001 tarih ve 01-58/601-
156 sayili kararinda Kurul, yonetim kurulunda
kontrolun karsi tarafa gecmesini bildirim tarihinden
once  devralmanin  gergeklestiriimesi  olarak
nitelendirmistir.

Kurul’dan izin talebinde bulunulmasi halinde
olabilecek ¢ ihtimal vardir: Kurul izin verebilir,
reddedebilir ya da sarth izin verebilir. Teblig
uyarinca Kurul'un izin kararinda sart ve yukumlaluk
ongormesi  mumkundur. Bahsi  gegen sart bir
isletmenin devri gibi yapisal nitelikte olabilecedi gibi;
altyapiyi rakiplerin erisimine agmak gibi davranissal
nitelikte de olabilmektedir. Bu kapsamda s6z konusu
islemin gecerliligi igin, dngorulen sartin saglanmasi
gerekmektedir. Ek olarak, Teblig 14. madde uyarinca,
islem taraflarinin rekabet kisitlayici etkileri bertaraf
etmeye yonelik belli tashhutlerde bulunmasi imkani
taninmistir. Birlesme/Devralma islemlerinde Rekabet
Kurumunca Kabul Edilebilir Cézimlere lliskin Kilavuz
uyarinca Kurum’a bildirilen birtakim yogunlasma
islemlerinin bazi duzeltmeler ve degisiklikler ile
sorun teskil etmeyecek hale getirilmesinin mumkan
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Under Paragraph 4 of the same article of the
Communiqué, transactions which are conditional
and transactions which are realized rapidly through
securities within a short period of time will be
considered as asingle transaction and will be subject
to authorization. The purpose of this regulation is to
prevent the avoidance of obtaining authorization by
performing operations that are essentially subject to
authorization in parts.

There are two commonly used threshold systems
for determining which types of concentrations
are subject to notification: the turnover threshold
system and the market share threshold system.
Recently, in many legal systems including our
country, the market share threshold has not been
included in the regulations on notification of
concentration. Under Article 7 of the Communiqué,
the authorization of the Board is necessary if total
turnovers of the transaction parties in Turkey
exceed one hundred million TL, and turnovers of at
least two of the transaction parties in Turkey each
exceed thirty million TL or; if the asset or activity
subject to acquisition in acquisition transactions,
and at least one of the parties of the transaction
in merger transactions have a turnover in Turkey
exceeding thirty million TL and the other party of
the transactions has a global turnover exceeding
five hundred million TL. In the following article
of the Communiqué, how these turnovers will be
calculated is mentioned.

So, for a violation: (1) there must be a concentration
transaction that requires the authorization of the
Board, and (2) the transaction must have been
realized without the authorization of the Board. It
is important to understand what does “to realize”
means. Because it is not only about legality, but
also indicates a de facto situation. There are various
opinions as to when the concentration process can
be considered to be realized. Under Guidelines On
Cases Considered As A Merger Or An Acquisition
And The Concept Of Control, a merger by two
or more undertakings or the acquisition of direct
or indirect control over all or part of one or more

FAILURE TO NOTIFY MERGERS & ACQUISITIONS
UNDER COMPETITION LAW (GUN JUMPING)

undertakings by one or more undertakings or by
one or more persons who currently control at least
one undertaking, through the purchas of shares
or assets, through a contract or through any other
meansis considered a merger oran acquisition. It has
also stated that control may be exercised separately
or jointly by rights, contracts, or other means
that enable the possibility of exercising a decisive
influence on an undertaking, de facto or de jure.
According to the explanations made in the guideline,
it may be possible to say that the concentration
process is considered as “realized” with the takeover
of control. To give an example of some of the
Board decisions about that, in the decision dated
08.05.2003 and numbered 03-31/380-167, the Board
stated that “When the application was made to the
Authority, the schedule determined in the contract
was already applied beforehand and Superonline
started to serve Vestelnet subscribers. In other
words, the application was made to the Authority
after the transaction was realized.” In the decision
dated 04.12.2001 and numbered 01-58/601-156,
the Board described the transfer of control to the
other party in the board of directors as realizing the
takeover before the notification date.

There are three possibilities in the case of requesting
authorization from the Board: the Board may
give authorization, reject it, or give conditional
authorization. Under the Communiqué, the Board
can stipulate conditions and obligations with
authorization. This condition can be structural such
as transfer of a commercial enterprise or it can be
behavioral such as making substructure accessible
to competitors. In this context, for the validity of this
transaction, the stipulated condition should be met.
In addition, under Article 14 of the Communiqué,
the parties to the transaction can make certain
commitments to eliminate the anti-competitive
effects. According to the Guidelines On Remedies
That Are Acceptable By The Turkish Competition
Authority In Merger/Acquisition Transactions, it is
stated that there is a possibility to rectify and change
some of the concentration transactions notified to
the Authority to eliminate any competition concerns.




oldugundan bahsedilmistir. Bu sekilde aslinda genel
itibariyle faydali olabilecek bir islemin pazardaki
rekabet ortamina verebilecedi zararl etkiler farkl
¢ozum yollariyla asilmaya ¢alisilarak rekabet hukuku
kapsaminda daha etkin bir yol ile sorun ¢ozulmus
olacaktir® Kilavuz kapsaminda Kurul'un, getirilen
¢ozUm onerisi dogrultusunda izin verebilmesi icin s6z
konusu islem sonrasinda dogabilecek rekabet karsiti
etkilerin ortadan kalkacagindan emin olmasi gerekir.

Kurula vyapilacak olan bildirim taraflarca birlikte
yapilabilir, taraflardan herhangi biri bu bildirimi
yapabilir ya da taraflarin yetkili temsilcisi s6z konusu
bildirimi yapabilir. Bildirimde bulunan taraf, islemin
diger tarafini da bu hususta bilgilendirmelidir.
Kanun'un 12. Maddesi kapsaminda yapilan bildirim,
Kurul kayitlarina intikal ettigi tarihte “yapilmis” olarak
kabul edilecektir.

Kurula kontrol degisikligi yaratan ve Teblig'de
belirtilen ciro esiklerini asan islemlerin bildirilmesi
zorunlu olup Kurul'un stresi iginde dederlendirmesine
gore islemle ilgili hukuki stre¢ devam etmelidir. S6z
konusu bildirim yukamlaligine uyulmadidi takdirde
ise idari para cezasi 6ngorulmustar. Kanun'un 16.
Madde duzenlemesine gore; izne tabi birlesme ve
devralmalarin Kurul izni olmaksizin gergeklestirilmesi
halinde, tesebbusler ile tesebbus birlikleri veya bu
birliklerin - Gyelerinin  karardan bir onceki mali il
sonunda olusan veya bunun hesaplanmasi mumkin
olmazsa karar tarihine en yakin mali yil sonunda
olusan ve Kurul tarafindan saptanacak olan yillik gayri
safi gelirlerinin binde biri oraninda, idari para cezasi
verilir. Ancak bu esasa gore belirlenecek ceza onbin
Turk Lirasindan az olamayacaktir. Buna ek olarak
Kanun'un 1. Maddesi kapsaminda birlesme veya
devralmanin 7. Madde kapsamina girmedigine karar
verilmesi durumunda birlesme veya devralmaya izin
verilir, ancak ilgililere bildirimde bulunmadiklari icin
para cezasi uygulanir. Birlesme veya devralmanin 7.
Madde kapsamina girdigine karar verilmesi halinde
ise; para cezasl ile birlikte, birlesme veya devralma
isleminin sona erdirilmesine; hukuka aykiri olarak
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gergeklestirilmis olan tum filli durumlarin ortadan
kaldirlmasina; sartlari ve suresi Kurul tarafindan
belirlenecek sekilde ele gecirilen her turli payin
veya mal varliginin eder mumkunse eski maliklerine
iadesine, bu mumkin olmadigi takdirde Gglnci
kisilere temlikine ve devrine; bunlarin eski malik veya
Uglncu kisilere temlik edilmesine kadar gegen stre
icinde devralan kisilerin  devralinan tesebbuslerin
yonetimine hicbir sekilde katilamayacadina ve gerekli
go6rdagu diger tedbirlerin alinmasina karar verilir.

Gun jumping ile ilgili Gzerinde durulmasi gereken bir
baska husus ise; birlesme-devralma streglerinde islem
taraflarinin nasil davranmasi gerektigi hususudur. Bu
strecte, genellikle islem vapacak taraflar arasinda;
ileriye donuk is stratejileri, fiyatlandirma, satis hacmi
gibi oldukga onemli ve rekabet hukuku bakimindan
hassas bilgiler dedistiriimektedir. Planlanan yatinm
kapsaminda bazi bilgilerin dedistiriimesi gerekli olsa
da taraflarin islem dncesinde birbirinden bagimsiz ayri
tesebbusler oldugunun da unutulmamasi ve rekabet
hukuku bakimindan hassas bilgilerin - dedisiminin
kisitlanmasi  gerekmektedir.  Avrupa Komisyonu,
Hollanda merkezli kablolu TV ve telekomunikasyon
sirketi  Altice’in  telekomunikasyon operatord PT
Portugal’i devralmasi islemine Komisyon tarafindan
onay verilmesinden 6nce kontrol degisikligi yaparak
devralma islemini yurirlige koymasi nedeniyle 124
milyon avro tutarinda rekor nitelikte bir para cezasi
vermistir. Avrupa Komisyonu’nun verdidi bu karar; gun
jumping uygulamalari agisindan 6nemli bir karardir.
Karar detayli bir liste halinde 6rnek sunmasa da hangi
davranislarin gun jumping olarak dederlendirildiginin
anlasiimasi  bakimindan yol gostericidir.  Kararda
onemli bir kriter olarak “kontrol” kavrami Gzerinde
durulmaktadir. Kontrolden kastedilen ise, devrin
gerceklesmesinden once devralinan sirket
davranislarinin kisitlanip kisitlanmadigi ve bu sirket
Uzerine etki etme yetkisi taniyip tanimadigidir. Avrupa
Komisyonu Altice kararinda, () PT Portugalin st
duzey yonetiminin atanmasi ve gorevden almak, (i) PT
Portugal’in fiyat politikalari Gzerinde dedisiklik yapmak,
(iii) PT Portugalin mevcut degderinin korunmasinda bir
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In this way, harmful effects of a transaction that may
be useful in the bigger picture will be overcome
utilizing different solutions and may be solved
in a more effective manner while staying within
the scope of competition law. According to the
Guideline, for the Board to give authorization
towards the proposed solution, it must be sure that
the anti-competitive effects that may arise after the
said transaction will disappear.

The notification can be made jointly by the parties,
by any of them, or by the authorized representative
of the parties. The notifying party must inform the
other party of the transaction. Under Article 12 of
the Act, notification shall be considered to “have
been submitted” on the date it is entered in the
records of the Board.

It is mandatory to notify the Board of transactions
that create a change in control and exceed the
turnover thresholds specified in the Communiqué
and according to the Board's evaluation within the
period, the legal process regarding the transaction
should continue. An administrative fine is requlated
if the notification obligation is not met. Under
Article 16 of the Act, if mergers and acquisitions that
are subject to authorization are realized without the
authorization of the Board, the Board shall impose
on natural and legal persons having the nature of
an undertaking and on associations of undertakings
or members of such associations, an administrative
fine by one in thousand of annual gross revenues of
undertakings and associations of undertakings or
members of such associations which generate by
the end of the financial year preceding the decision,
or which generate by the end of the financial year
closest to the date of the decision if it would not
be possible to calculate it and which would be
determined by the Board. However, the penalty to
be determined pursuant to this principle cannot
be less than ten thousand Turkish Liras. Moreover,
Article 11 of the Act states that: if it is decided that
the merger or acquisition is not within the scope of

FAILURE TO NOTIFY MERGERS & ACQUISITIONS
UNDER COMPETITION LAW (GUN JUMPING)

Article 7, the merger or acquisition is allowed. But
the Board imposes fines on those concerned due
to their failure to notify. If the merger or acquisition
is found in the scope of Article 7 of the Act, the
Board decides that fines be imposed; the merger
or acquisition transaction must be terminated; that
all de facto situations committed contrary to the
law must be eliminated; that any shares or assets
acquired must be returned, if possible, to their
former owners, within those terms and duration as
determined by the Board, or if not possible, these
must be assigned and transferred to third parties;
that the acquiring persons may by no means
participate in the management of undertakings
acquired until these are assigned to their former
owners or third parties, and that other measures
deemed necessary by it must be taken.

Another point to be elaborate about gun jumping
is the issue of how the transaction parties should
behave in the merger-acquisition processes.
In this process, very important and sensitive
information in terms of competition law such
as prudential business strategies, pricing, sales
volume is exchanged between the parties to the
transaction. Although it is necessary to change
some information within the scope of the planned
investment, we need to remember that the parties
are separate undertakings before the transaction
and the exchange of sensitive information in terms
of competition law should be restricted. The
European Commission imposed a record-breaking
€124 million fine for the Netherlands-based cable
TV and telecommunications company Altice's (a
company centered in the Netherlands) takeover
of telecommunications operator PT Portugal, for
implementing a change of control before the into,
amendment, or termination of any material contract
of PT Portgual, regardless of whether it has an
impact on the protection of the current value of
the company or not. Based on the Altice decision,
we can say that exceeding the limit of being able
to act independently as different undertakings




etkisi olup olmadigina bakilmaksizin PT'nin herhangi
bir maddi sézlesmeye girmesi, bunlarin tadil edilmesi
ya da feshedilmesi hususlarinda Altice’in onayinin
alindigitespitinde bulunarak Altice’e taninan yetkilerin,
PT Portugal'n mevcut dederinin korunmasi igin
gereken siniri yani Altice’in yaptidi yatirimi korumasi
icin gerekli olan siniri astigini belirtmistir. Altice karari
dayanak alinarak; yodunlasma icin izin alinmadan
once taraflarin, birbirinden farkll tesebbusler olarak
badimsiz hareket edebilmek sinirinin asilmasi ve bu
suregte taraflarin birbirleri Uzerinde sahip oldugu
yetkilerin, degerlendirme agisindan 6nem arz ettidini
soylemek dogru olacaktir. Karara gore; soz konusu
yetkiler, mevcut yatinmin deder kaybetmemesi igin
gerekeni asar nitelikte ise bu tir yetki kullanimlarinin
gun jumping olarak nitelendirilmektedir.

1 KORTUNAY, Ayhan, Rekabet Hukuku Agisindan Birlesme ve Devralmalarda Erken Baslama (Cun
Jumping) Sorunu, Syf. 20

2 Rekabet Kurulundan izin Alinmasi Gereken Birlesme ve Devralmalar Hakkinda Teblig (2010/4),
;Aseskabe[ Kurulundan Izin Alinmasi Gereken Birlesme Ve Devralmalar Hakkinda

Teblig, Md.7

4 Birlesme ve Devralma Sayilan Haller ve Kontrol Kavrami Hakkinda Kilavuz, paragraf (2)

STOPCUOGLU, Metin, DOLMACI, Nilgin, Yogunlasmalarin (Birlesme Veya
Devralmalarin) Kontrolinde Sartli izin Ve 2010/4 Sayili Tebligyin Getirdigi Yenilikler, Syf106
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and the authorities that the parties have over each
other is important for the evaluation. According to
the decision; if the said authorizations exceed what
is necessary to protect the current investment, any
such empowerment is considered as gun jumping.

1 KORTUNAY, Ayhan, The Issue of Gun Jumping in Mergers and Acquisitions Under Competition
Law, P.20

2 Article 5 of the Communiqué Concerning the Mergers and Acquisitions Calling for the
Authorization of the Competition Board, No:2010/4

3 Article 7 of the Communiqué Concerning the Mergers and Acquisitions Calling for the
Authorization of the Competition Board, No:2010/4

4 Guidelines on Cases Considered as a Merger or an Acquisition and the Concept of Control
Paragraph (2)

STOPCUOGLU, Metin, DOLMACI, Nilgun, Conditional Permission for the Control of Concentrations
(Mergers or Acquisitions) And Innovations Introduced by the Communiqué No. 2010/4, Page 106
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GIRIS

1985 yilindan ginumuze populer kulturde onemli
bir yer edinen Unli Celecede Donus Gglemesinin
bas karakterlerinden Dr. Emmet Brown, belki de
filmi izlerken kimsenin éngoremedidi kadar uzun
vadede etkiye sahip bir anekdot ile bircodumuzun
hayatinda yer etmistir; “Yol mu? Cidecedimiz yerde
yola ihtiyacimiz olmayacak.”  repligiyle. Ancak,
her ne kadar 4 Subat 1986 tarihli ulusa seslenis
konusmasinda donemin ABD Baskani Ronald
Reagan da konusmasinda bu replige yer vermis
olsa da, bircogumuz o vyillarda bu repligi/sozi
duydugunda gunumuzde ifade edebilecedi anlamlar
dusinmemistir. Fakat gunumuz teknolojisi artik dyle
bir dénim noktasina geldi ki gercekten cok yakin bir
gelecekte varacadimiz yere, gittigimiz yoldan ziyade,
yolu nasil gittigimizin 6n planda oldudu gqunler
bizleri beklemekte. Dr. Emmet Brown’in bu UnlU
sozlerinin, ginimuzde nasil etkiler doguracagini ise
bu yazimizda siz okurlarimiza olabildidince anlatmak
ve bir nevi de gelecedin hukuki resmini ¢izmek
istedik. Cizecedimiz resmi siz okurlarimiz agisindan
daha net canlandirabilmek acisindan vollardan
zivade araglarin 6n planda olacagdi bu gelecede bizi
goturen etkenleri siralamak istedik. Otonom araglar
her ne kadar teknolojik gelismelerin bir sonucu olsa
da bu arastirmalara baslanmasinin da birkac sebebi
soz konusudur. Bu sebeplerden en onemlisi olan
iklim degisikligi konusunu, Turkiye 6zelinde, sizlere
acmak isteriz.
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IKLIM KRIiZI VE TURKIYE'YE ETKILER]

Gectigimiz yillarda uluslararasi platformlarin hiddetli
sekilde tartistigi konularin basinda fosil yakitlarin
kullanimi ve buna badli olarak gergeklesen iklim
krizi gelmektedir. ‘Birlesmis Milletler iklim Degisikligi
Cerceve Sozlesmesi’ dider adiyla Paris Anlasmasi
ve onceki yillarda da karbon emisyonunu azaltmak
amaciyla imzalanan Kyoto Protokoll, ortak amac
olarak fosil yakitlarin ve benzeri Grinlerin dinyada
biraktidi karbon ayak izini azaltmayi amaglamaktadir.
Bu ¢abalar genelolarak tum dunyanin iyiligiicin atilan
adimlar olsa da burada Turkiye icin ayri bir parantez
acmak gerekmektedir. Bunun nedeni ise cografi
konumu dikkate alinarak Tarkiye'nin kuresel sicaklik
artislarindan daha ¢ok etkilenebilecek, kirilgan bir
konumda olmasidir.

Meteoroloji Uzmani Prof. Dr. Selahattin Incecik,
“Turkiye’nin iklim krizinden daha fazla etkilendigini
soyleyebiliriz. Cunki Dogu Akdeniz’e daha yakiniz.
Iklim dedgisikliklerinden daha fazla etkilenen, bir
anlamda Guneydodu Avrupa ve Akdeniz icerisindeki
en kirilgan, en duyarli bolge Turkiye olacaktir”
seklindeki sozleriyle durumun ciddiyetini anlatiyor.
Paris  Anlasmasi, iklim krizinin neden olacadi
felaketlerin 6nune gecilebilmesiicin sicaklik artisinin
2 derece ile sinirlandinlmasin, mdmkinse 1,5
derecenin altinda tutulmasini 6ngoériyor. Bir baska
deyisle yasanacak sicaklik artisinin buyuklugu, Paris
Anlasmasi’nin tum Ulkeler tarafindan onaylanmasina
ve hizla uygulamaya konmasina badli. Creenpeace
Akdeniz’de Iklim ve Enerji Proje Gelistirme
Sorumlusu  olarak goérev alan  Gokhan  Ersoy,
Ulkemizin iklim krizinden nasil etkilenecegini Dunya
Bankasi tarafindan 2009 yilinda yayinlanan rapordan
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A LEGAL OVERVIEW OF

AUTONOMOUS VEHICLES

INTRODUCTION

One of the main characters of the famous Back to
the Future trilogy, which has gained an important
place in popular culture since 1985, Dr. Emmet Brown
has made a place in the lives of many of us with an
anecdote that has along-termimpact, perhaps more
than anyone could have foreseen while watching the
movie; ‘Roads? Where we're going we don't need
roads.” However, although then-US President Ronald
Reagan also included this line in his address to the
nation on February 4, 1986, many of us did not think
about the implications it could mean today when we
heard this line/word in those years. However, today's
technology has come to such a turning point that in
thevery near future, we are waiting for the days when
how we go is at the forefront rather than the way
we go to our destination. In this article, we wanted
to narrate to our readers how the famous words of
Dr. Emmet Brown will have an impact on today and
draw a legal picture of the days to come. In order
to draw the picture more clearly for our readers, we
wanted to list the factors that lead us to this future
where vehicles will be at the forefront rather than
roads. Although autonomous vehicles are a result of
technological developments, there are several other
factors forinitiating these researches. We would like
to open the issue of climate change to you, which is
the most important one among these factors, with
Turkey in particular.

THE CLIMATE CRISIS AND ITSEFFECTS
ON TURKEY

In recent years, the use of fossil fuels and the climate
crisis that has taken place due to this usage are the
leading issues that have been discussed fiercely
by international platforms. The 'United Nations
Framework Convention on Climate Change', also
known as the Paris Agreement, and the Kyoto
Protocol, which was signed to reduce carbon
emissions in previous years, aims to reduce the
carbon footprint of fossil fuels and similar products
in the world as a common goal. Although these
efforts are generally steps taken for the good of
the whole world, it is necessary to open a separate
parenthesis for Turkey here. The reason for the
parenthesis is Turkey’s fragile position that can be
affected further by global temperature rises because
of its geopraphical location.

In an interview Meteorologist Prof. Dr. Selahattin
incecik said, “Since we are closer to the Eastern
Mediterranean, we can say that Turkey has been
affected more by the climate crisis.”” He explains the
seriousness of the situation by stating that Turkey
will be the most vulnerable and sensitive region
in Southeastern Europe and the Mediterranean,
which will be affected further by climate changes
as the times passes. The Paris Agreement envisages
limiting the temperature increase to 2 degrees
Celsius, and keeping it below 1.5 degrees if possible,
in order to prevent disasters caused by the climate
crisis. In other words, the magnitude of the
temperature increase to be experienced depends
on the ratification and rapid implementation of the
Paris Agreement by all countries. Gokhan Ersoy,




yola gikarak, “Raporun aktardigi ¢alismaya gore iklim
krizinden en yogun sekilde etkilenmesi beklenen
Akdeniz Havzas’'nda ver alan Turkiye, 21'nci yuzyilin
sonlarina dodru Avrupa ve Orta Asya bolgesinde
asiri iklim olaylarina en ¢ok maruz kalacak Gglinci
Ulke olacak” s6zleriyle anlatiyor.

Turkiye'nin bircok Ulkeye nazaran daha kritik bir
durumda oldugu g6z 6ntnde bulunduruldugunda
alinmasi  gereken onlemlerin  acil oldugu ise
asikar. Elektrikli araglarin kullanilmasi, vesil enerji
kaynaklarina (gunes, ruzgar, jeotermal vb.) olan
yatinmin arttinlmasi  gibi  atilimlar,  hem iklim
degisikliginin olumsuz etkisinin hizini yavaslatacak
hem de uzun vadede verimliligi arttiracaktir. Fosil
yakitlara bagimliligi ulasim bazinda neredeyse sifira
indirecek elektrikli arabalar her ne kadar uzun stredir
araba piyasalarinda var olsa da su anki popularitesine
hicbir zaman sahip olmamistir. Bunun nedenleri
arasinda ise teknolojik gelismelerin  katlanarak
artan hizina baglh olarak, elektrikli araglarin estetik
ve performans agisindan dikkat gekici bir seviyeye
ulasmasinin yani sira iklim krizinin ehemmiyetinin
yarattigi farkindalik da siralanabilir. Stpersonik bir
hizla kuresellesen gunumiz dunyasi basta iklim
krizi gibi kuresellesmis captaki sorunlarina bir
taraftan ¢ozUm getirme amaci tasimakta olsa da,
bu ivmenin ayni zamanda otomotiv endustrisindeki
lider sirketlerin potansiyel pazar arayisindan da
kaynaklandigini goz ardi edemeyiz. Oyle ya da boyle,
“dedismeyen tek sey degisimin kendisidir” sozi bir
kez daha kendi gercgekligini kanitlamaktadir. Biz de
bu noktada, bir stredir dinya gindeminde olan bu
konunun bir parcasi olan, kendi kendine hareket
eden insansiz otonom araglar ile bu araglarin ortaya
¢ikarabilecedi hukukisorunlarileilgili kisa bir ¢alisma
yapmak istedik.

OTONOM ARACLAR NEDEN GEREKLI
GORULMEKTE?

Yapay zekd ve otomotivendUstrisinin devleri otonom
araclara logaritmik bir artis ivmesiyle her giin daha
da fazla yatinim yapmaktadir. Bu yatinimlardaki artisin
altinda yatan sebepler arasinda ise bugliinki dunya
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ekonomik anlayisinin yani sira, daha 6nce bahsetmis
oldugumuz iklim degisikligi ve vyine olduk¢a
buyuk bir 6neme sahip olan surtct hatalarindan
kaynaklanan kazalarin toplam kazalar igerisindeki
oraninin baskinlididir. Turkiye'de 2020 yilinda 6lumld
yaralanmali trafik kazasina neden olan toplam 177
bin 867 kusura bakildiginda kusurlarin %88,3'Gnun
strlct, %70'nin yaya, %2,7'sinin tasit, %1,4'Gnun
yolcu ve %0,5'inin yol kaynakli oldugu gorilda. Bu
dagiim ABD'de ise %94 oranlarinda seyretmektedir.
Aslina bakarsaniz bu dagilim neredeyse butin
Ulkelerde benzer oranlarda gorulmektedir. Stricu
hatalarinin bu c¢arpici orani, bu alanda c¢alisan
insanlarin, sirketlerin ve de devletlerin konuyla ilgili
atilimlarini hizlandirmasi konusunda kisi ve kurumlara
cesaret vermektedir.

"OTONOM'" ARAC NE ANLAMA GELIR?

Insan hatasindan kaynaklanan kazalar azaltmak,
pahali sigorta programlarina harcanan paradan
tasarruf etmek, ulasimi hizlandirmak, emisyonlari
azaltmak ve yakit verimliligini artirmak amaciyla
tasarlanan otonom araglarin, geleneksel insan
tahrikli araglara daha iyi alternatifler oldugu iddia
edilmektedir. Yapay zekd (veya 'Al") tarafindan
desteklenen ve editilen (gelistirilme asamasindan
itibaren surekli yolculuk yapmasi sebebiyle yapay
zekanin biriktirdigi  “data” vasitasiyla yapabilme
yetisine sahip oldugu ¢ikarimlar) bu araglar, kamera
goruntulerinin, otomobilin konumuna iliskin sensor
verilerinin, trafidin ver aldigi kameralar, "sensor
verilerinin,trafidin yer aldigi kameralarin, sensolerin,
gorintl tanima  sistemlerinin, sinir  aglar ve
makine 6grenimi algoritmalarinin bir karisimindan
faydalanir” Isiklar, kaldinimlar, agaclar, diger engeller
vb. etkenler, yapay zekdnin kullanim becerilerini
sergilemesi sirasinda veri kumeleri olarak hizmet
ederler. Sinir aglar, bu verileri, farkli durumlarda
sUrUs sirasinda hangi eylemin yapilmasi gerektigini
hesaplamak ve 6drenmek icin ve girdi verileri olarak
hizmet eden kaliplari tanimlamak icin kullanir.

Otonom araglarin siniflandirilmasi 0 ila S seviye
arasinda degismektedir. Gunumuzde ticari satis
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who is the Climate and Energy Project Development
Officer at Greenpeace Mediterranean, explains how
our country will be affected by the climate crisis,
based on the report published by the World Bank
in 2009: “By the end of the 21st century, Turkey will
be the third country that will be most exposed to
extreme climate events in Europe and Central Asia.”

Considering that Turkey is in a more critical situation
than many other countries, it is obvious that the
measures to be taken are urgent. Breakthroughs
such as the use of electric vehicles and increasing
investment in green energy resources (solar, wind,
geothermal, etc.) will both slow the pace of the
negative impact of climate change and increase
productivity in the long run. Although they have
been in the car market for a long time, Electric cars,
which will reduce the dependence on fossil fuels
to almost zero on the basis of transportation, have
never been as popular as they are now. Among the
reasons for this, depending on the exponentially
increasing speed of technological developments,
electric vehicles have reached a remarkable level in
terms of aesthetics and performance, as well as the
awareness created by the importance of the climate
crisis. Although today's world, which is globalizing
at a supersonic speed, aims to provide solutions to
globalized problems such as the climate crisis, we
cannot ignore that this acceleration is also caused
by the search for potential markets by the leading
companies in the automotive industry. One way or
another, the saying “the only thing that does not
change is change itself” once again proves its own
truth. At this point, we wanted to make a short
study about self-propelled unmanned autonomous
vehicles, which are a part of this issue that has been
on the world agenda for a while, and the legal
problems that these vehicles may cause.

WHY ARE AUTONOMOUS VEHICLES
DEEMED NECESSARY?

The giants of artificial intelligence and the
automotive industry are investing more and more in

autonomous vehicleswith alogarithmic acceleration
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every day. Among the reasons underlying the
increase in these investments are the worlds
current economic understanding, as well as the
climate change we have mentioned before, and the
dominance of the rate of accidents caused by driver
errors, which is also of great importance, in total
accidents. Among the 177,000,867 trafic accidents
that took place in Turkey, %88,3 of the accidents
were of driver origin. %7 was caused by pedestrians,
%2,7 vehicles, %1,4 passenger and %0,5 was caused
by roads. This of fault distribution was around 94%
in the USA. In fact, this distribution is seen at similar
rates in almost all countries. This striking rate of
driver errors encourages individuals, institutions,
companies and governments working in this field to
accelerate their progress on the subject.

WHAT DOES AN "AUTONOMOUS"
VEHICLE MEAN?

Designed to reduce accidents caused by human
error, save money on expensive insurance programs,
speed up transportation, reduce emissions and
improve fuel efficiency, autonomous vehicles are
claimed to be better alternatives to traditional
human-driven vehicles. These vehicles, which are
supported and trained by artificial intelligence (or
"Al") (inferences that artificial intelligence has the
ability to make through the "data" accumulated by
artificial intelligence due to its continuous travel
since its development stage), include cameras with
camera images, sensor data about the position
of the car, traffic, It benefits from the use of a mix
of sensors, image recognition systems, neural
networks and machine learning algorithms. Factors
such as lights, sidewalks, trees, other obstacles,
etc. serve as datasets as the Al demonstrates its
usage capabilities. Neural networks use this data
to calculate and learn what action should be taken
while driving in different situations and to identify
patterns that serve as input data.

The classification of autonomous vehicles ranges
from level O to 5. The maximum level produced
for commercial sale today is 3. There are striking




amacliyla Uretilen maksimum seviye “3. Seviye”
olmakla beraber 2027 vilina kadar 4. ve S. seviye
araclarin da trafikte gorilecegine yonelik Greticilerin
carpici  tahminleri  bulunmaktadir.  Konuyla
ilgili gerceklesen mevzuat calismalarina iliskin
yorumlarimizla devam etmeden 6nce, asadidaki
tablo ile gerceklesen teknolojik gelismeleri siz
okuyucularimiza aktarmak isteriz.

GUNUMUZE KADAR YASANAN KAZALAR

Gunumizde yapay zekdnin hizli gelisimi ve diger
teknolojik gelismelerin ilerlemesiyle bu alanda yasal
bir duzenlemeye ihtiyacin asikar oldudu ortadadir.
Bu nedenle Amerika Birlesik Devletleri ve Avrupa
Birligi alanda duzenlemeler yapmak ihtiyaci duymus
ve olasl yasalar Gzerinde c¢alismaya baslamislar-dir.
Test asamalarinda gerceklesen kazalar, alanda tatbik
edilmesi gereken vyasal calismalarin ehem-miyetini
gosterir  niteliktedir.  ABD’de test asamalarinda
gerceklesen kazalarin  hepsinde farkli  hukuki
degerlendirmenin yapilmis olmasinin sebebi ise,
Ulkenin federal yapisi nedeniyle ulusal capta bir ya-
sal duzenlemenin olmamasi, her eyaletin duruma
farkli yaklasma yetkisine sahip olmasindan kaynak-
lanmaktadir. Burada bahsedilmesi gereken son
nokta, verel yetki serbestisinin Ulkede konuya
iliskin yeknesak bir sistem olusmasi hususunda
sorun varatacagidir. Ornek vermek gerekirse, bir

Otomasyon Seviyesi

Otonom Arag Teknolojisinin Gorev Tanimi
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eyaletten digerine giden otonom bir aracin kaza
yasamasl veyahut tamire ihtiyaci olmasi halinde
sorumlulugun her eyalette farkl olarak paylasiimasi
ihtimali dolayisiyla ortaya cikabilecek sorunlardir.
Nitekim bu bashdin altinda irdelenecek kazalarda
da, vargi mercilerinin  yeknesak bir yaklasim
sergileyemedikleri  gozlenmektedir.  Her  yerel
yonetimin farkli sorumluluk rejimleri 6ngérmesi
konuyla ilgili ortaya ¢ikabile-cek  sorunlarin
¢ozumunde karmasiklik yaratacak ve ihtiyac duyulan
yeknesakliga engel teskil edebi-lecektir. Her ne
kadar Amerikan Senatosu'nun konuyla ilgili yasa
onerileri olsa da, konunun tek bir yasal kaynakla
yeknesak hale gelmesi, statikoda uzak bir ihtimal
olarak gozikmektedir.

Simdiye kadar herhangi bir otonom ara¢ kazasiyla
ilgili olarak bildirilen G¢ trajik olum meydana
gelmistir. 2016 yilinda, Harry Potter' izlemekle
mesgul olan surtcd, Tesla'nin Model S'sini otopilot
yani kendi kendine suris moduna gegirdiginde,
bir kamyona ¢arpmis ve ardindan olumcal bir kaza
meydana gelmisti. Aracin gorsel sensér sistemi,
parlak bir gokyizi fonunda kamyonu tanimlayamadi
ve sistemde gerceklesen bu hata kazaya sebebiyet
verdi. Tesla, 2018'in baslarinda Model X SUV'sinin
otopilot 6zelliginin otoyolda aktive edilmesine
takiben beton bir duvara carparak aracin alev
almasina ve vyolcuyu oldirmesine neden olan

Ornekler

0- Otomasyon Yok .
k gergeklestirir

SUrustn neredeyse tamamini stricl

Hiz sabitleyici ve ¢arpisma yardimi gibi
ozellikler hala arag sisteminin bir parcasidir

SUrbc Yardimi .
degil

Direksiyon veya fren yardimi, ikisi de

Olasi garpisma algilandiginda fren yapan
gelismis hiz sabitleyici

)

2- Kismi Otomasyon

ENG

predictions from the manufacturers that 4th and
Sth level vehicles will also be seen in traffic until
2027. Before continuing with our comments on the
legislative work regarding the subject, we would like
to convey to you, our readers, the technological
developments in the table below.

ACCIDENTS TO DATE

Today, with the rapid development of artificial
intelligence and the advancement of other
technological developments, it is obvious that there
is a need for a legal requlation in this field. For this
reason, the United States and the European Union
felt the need to make regulations in the field and
started to work accordingly on possible legislations.
The accidents that took place during the test phases
show the importance of legal studies that need to
be implemented in the field. The main reason to
why different legal evaluations were made in all of
the accidents that took place in the testing phase in
the USA is arising from the lackness of nation-wide
legal frameworks due to the federal structure of the
country. Due this lack of uniformity, each state has
the authority to approach the situation differently.
The last point to be mentioned here is that the
freedom of local authorites will create a problem in
the formation of a uniform system in the country.
Examples can be given for the differentiation

Level of Automation Defining AV Technology

between the approaches of local authorities in
many instances. For example, For example, if an
autonomous vehicle traveling from one state to
another gets into an accident or needs repairs,
sharing of the responsibility can differ from one state
to another. As a matter of fact, it is observed that the
judicial authorities are not able to display a uniform
approach in the accidents that will be examined
under this title. The fact that each local government
foresees different responsibility regimes will create
complexity in solving the problems that may arise
on the subject and may prevent the required
uniformity. Although the US Senate has legislative
proposals on the subject, it seems unlikely that the
issue will become uniform with a single legal source.

There have been three tragic deaths reported in any
autonomous vehicle accident so far. In 2016, when
the driver, who was busy watching Harry Potter, put
Tesla's Model S into autopilot (self-driving mode),
the vehicle crashed into a truck and then a fatal
result occured. The vehicle's visual sensor system
could not identify the truck against a bright sky
background and this error in the system caused the
accident. Tesla was also involved in a second fatal
car accident in early 2018, following the Autopilot
feature of its Model X SUV being activated on the
highway, the vehicle hit a concrete wall, causing it
to catch fire and killing the occupant. Data collected

Examples

0- No Automation

The driver performs most tasks

Features like cruise control assistance are
still a part of the vehicle system

1- Driver Assistance but no both

Steering or braking assistance,

Advanced cruise control that will brake
when possible collision detected

2- Partial Automation

Maintaining driving position while on the

Direksiyon veya fren yardimi

Otoyoldayken stris konumunu korumak

3- Kosullu Otomasyon

Basit bir stirlis gérevinin tam otomasyonu,
Otomatik Surus Sistemi L-3

Otonom Arac A noktasindan B noktasina
kadar basit bir strtist gerceklestirebilir

4- Yiksek Otomasyon

Onceden planlanmis stirlis senaryolarinda tam
otomasyon, Otomatik Stris Sistemi -4

Otonom Arag, park etmek dahil olmak Gzere
butln strls gorevlerini yerine getirebilir

5-Tam Otomasyon

Otomatik Strus Sistemi L-5

SUrlcUye artik ihtiyag yoktur
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Steering and braking assistance

highway

3- Conditional Automation

Complete automation of a simple driving
task, Automated Driving System-L3

AV likely able to drive from a simple point
AtoB

4- High Automation

Complete automation of a simple driving
task, Automated Driving System-L3

AV can accomplish all driving tasks,
including parking

S - Full Automation

Automated Driving System -5

A LEGAL OVERVIEW OF AUTONOMOUS VEHICLES

A driveris no longer needed



ikinci bir olumla trafik kazasina karismisti. Aracin
bilgisayarindan toplanan veriler, strictnin beton
duvara carpmadan 6nce bes saniye engelsiz goruse
sahip olmasi gerektigini, ancak strictnin alti saniye
boyunca otopilot programini  denetlemek icin
ellerini direksiyon simidinde tutmadigini gosterdi.
Tesla, kazayi strictnin direksiyon simidi Gzerindeki
el yerlesimini strdirmedeki durgunluguna bagladi
ve tuketicilere "Otomatik pilotun bir strtict yardim
aracioldugunu, biryedek olmadiginive her haliikarda
insan sturdctnun guvenli sdrds sorumlulugunu elinde
tuttugunu” hatirlatti.

Uctnct olum (lk strictstz arabanin bir yayaya
carpmasl olay)) deneysel bir Uber otonom arag
bir bisikletliye carptiginda ve onu 6ldirdiginde
meydana geldi. Ulusal Ulasim Guvenligi Kurulu
(ABD) olayi arastirdi ve aracin algilama sisteminin
yayayl dizgin bir sekilde tanimlayamadigini tespit
etti. Kaza aninda test aracinda bir insan yolcu vard,
ancak carpma aninda ekrana bakiyordu. Bu sebeple
bu olayda, aracin kullanicisi taksirle 6lume sebebiyet
vermekten vargilandi. Bu kazalarin gosterdigi en
onemli sey ise bir yasal duzenlemenin ne kadar
onem arz ettigidir. Tesla ve benzeri, bu alanda hakim
konumda olan sirketlerin belli bash sorumluluk
rejimlerine tabi olmalari gerektigi ortadadir, fakat
asil soru isaretleri, bu rejimlerin hangi mulahazalar ile
duzenleme alani bulacadidir.

GENEL OLARAK SORUMLULUK REJIMLERI

Kendi kendini stren arabalarda Grtin sorumlulugu
malivetli ve wuzun stren davalara yol acabilir.
Kendi kendini stren bir arabanin kendi basina
diustnebilecek kadar gelismis olabilecegi
durumlarda (5. Seviye), surtculerin veya tamamen
otonom bir arabadaki yolcularin riski Ustlendigi bu
sistem kapsaminda bir Ureticinin sorumlu olmas
gerektigini iddia etmek, otonom ara¢ kullanan
bir sGrlcl igin zor hatta iginden cikilmasi gucg
bir durum olabilir. Boyle durumlarda sorumluluk
rejimlerini tasnif etmek cok belirsiz olacaktir ve
bunun dodal sonucu olarak mahkeme suregleri
uzayacaktir. Uzayan mahkeme surecleri her Glkede
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artan dosya masraflari anlamina geleceginden
bu davalarin ¢é6zimu taraflarin arzu etmeyecedi
masraflara sebebiyet verebilir. Ureticiler, potansiyel
“kusurlar’, yapay zekd uygulamasinin gevresine
iliskin sensorleri vasitasi ile topladidi verilere bir tepki
olan olarak nitelendirebilir veya o sirada otomobilin
ne distndtgine dair net bir cevap veremeyebilir.
Bu belirsiz fenomen, kara kutu problemi olarak
adlandirilir, yapay zihnin, kimsenin ne disindiguna
gercekten anlayamadigi bir kara kutuya benzedidini
belirten bu fikir, sorumlulugun kimin Gzerinde
dodacadi  konusunda soru isaretlerinin  ana
kaynadidir. Baslangicta, strclstz arabalarin Gran
sorumlulugu davalarini artirmasina kesin gozuyle
bakilmaktadir. Bunun nedeni ise, 5. Seviye gibi
yUksek otonominin séz konusu oldugu sistemlerde
artik sUrGcUnin payinin ¢ok azalacak olmasidir.
Bu azalma sebebiyle geleneksel olarak araba
kazalarinda dederlendirilen kusur tasnif metotlari
yetersiz kalacak ve davalarin ¢6zimu icin Greticinin
sorumlulugu daha kritik bir 6nem kazanacaktir.
Bir kazanin yeniden canlandirilmasi, yapay zekanin
eylemlerini dederlendirerek yapilabilir Ancak bu
durum, yapay zekanin tam olarak ne distndigunin
nasil belirlenecedi sorusunu yanitlayamiyor ve bizi
kara kutu problemine geri gotiriyor. Otomobil
teknolojisinin mekanik arizalarin 6tesine gecmesi
ve oncelikle hesaplamali  analitik  metotlarin
kullanilmasiyla birlikte, Grin sorumlulugu davalar
yapay zekada bir kusur olup olmadigi, gevreye tepki
gosterip gostermedidi, orijinal programlamaya gore
mi yoksa programlama sonucu kendi ¢ikarimlar
dodrultusunda  mi hareket ettigi  konusunda
cevaplardan daha fazla soru ortaya ¢ikaracaktir. Bu
sorun nedeniyle, potansiyel bir davacinin Greticinin
gercekten hatali oldugunu kanitlamasi zor olabilir.
Ornedin, strictnin mudahalesi olmadan karsidan
gelen trafige kontrolstiz bir sekilde giren kendi
kendine giden bir araci ele alalim. Bu senaryoda
aracin gelistirilmesi ve toplu Uretiminden sorumlu
Uretici, aracin kusurlu olmadig, bunun yerine
cevreye vyanit verdidi ve herhangi bir yolcunun
herhangi bir kaza olasiigini Ustlendigi iddiasini
sunabilir. Bu senaryoya gore bir mahkemenin,
kimin sorumlu olmasi gerektigini belirlerken o anda
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from the vehicle's computer showed that the driver
needed five seconds of unobstructed vision before
hitting the concrete wall, but the driver did not
keep it hands on the steering wheel for six seconds
to control the autopilot program. Tesla attributed
the accident to the driver's reluctance to maintain
hand placement on the steering wheel, reminding
consumers that "the autopilot is a driver assistance
tool, not a backup, and in any case, the human driver
retains the responsibility for safe driving."

The third death (the first time self-driving car hit a
pedestrian) occurred when an experimental Uber
autonomous vehicle crashed into a cyclist and
killed her. The National Transportation Safety Board
(USA) investigated the incident and found that the
vehicle's detection system was not able to properly
identify the pedestrian. There was a human driver
in the test vehicle but the driver was staring at the
screen of the car at the time of the crash. For this
reason, in this case, the driver of the vehicle faced
charges for causing death by negligence. The most
important thing that these accidents have shown
is the importance of a legal framework in this field.
It is obvious that companies such as Tesla and it
competitors, which are in a dominant position in
this sector, should be subject to certain liability
regimes, but the real question remains; with what
remarks these areas will find scope to regulate the
responsibility regimes?

LIABILITY REGIMES IN GENERAL

Product liability for self-driving cars can lead to
costly and time consuming lawsuits. In a case that
a self-driving car might be advanced enough to
think for itself (Level 5), it would be difficult for a self-
driving cars driver to argue that the manufacturer
should be responsible under this system, where
the drivers or passengers in a fully autonomous
car assume the risk. In such cases, the classification
of liability regimes would be too vague and, as a
natural consequence, court proceedings would be
time consuming. Since the time consuming court
processes will mean increased file costs in every
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country, the resolution of these cases may cause
costs that the parties do not desire. Manufacturers
may characterize potential “flaws” as a reaction
to the data the Al application collects through
its sensors about its environment, or may not be
able to give a clear answer as to what the car was
thinking at the time. This obscure phenomenon in
the center of the questions is called the black box
problem, the idea that the artificial mind is like a
black box where no one can really understand what
it's thinking. Initially, self-driving cars were seen as
certain to increase product liability lawsuits. The
reason for this is that in systems with high autonomy
such as Level 5, the input of the driver will be
greatly reduced. Due to this decrease, the defect
classification methods traditionally evaluated in car
accidents will be insufficient and the responsibility
of the manufacturer for the resolution of the cases
will gain more of a critical importance. Re-enacting
an accident can be done by evaluating the actions
of artificial intelligence. However, this fails to
answer the question of how to determine exactly
what Al thinks, and brings us back to the black
box problem. As automobile technology moves
beyond mechanical failures and primarily uses
computational analytical methods, product liability
lawsuits will raise more questions than answers
about whether there is a flaw in artificial intelligence,
whether it reacts to the environment, whether it
acts according to the original programming or as
a result of the programming itself. Because of this
issue, it can be difficult for a potential plaintiff to
prove that the manufacturer was indeed at fault.
For example, lets address a problem where a self-
driving vehicle that enters uncontrollably into
oncoming traffic without the intervention of the
driver. In this scenario, the manufacturer responsible
for the development and mass production of the
vehicle can present the claim that the vehicle is not
defective, but instead responds to the environment
and any occupant assumes the possibility of any
accident preemptively. Under this scenario, it may
be difficult, or in some cases impossible, for a court
to discern exactly what the car was recording at the
time while determining who should be responsible.




arabanin tam olarak neyi kaydettidini ayirt etmesi
zor hatta bazi ihtimallerde imkansiz olabilir.

Sektorde ciddi bir yeri olan Arizona Eyaletindeki
Uber davasinda mahkeme  hikmini  cezai
sorumluluk normlari  Gzerinden kurmustur. Bu
olayda, test aracini strerken dikkati dagilan stricd,
yayaya carptigi sirada ekrana bakmasi sebebiyle
uygun zamanda frene basmamistir ve taksirle 6lime
sebebiyet vermekten su¢lu bulunmustur. Ancak bu
yaklasim, tam otonom araclar sorununu ele almakta
eksik kalmaktadir. Kendi kendini stren araglarda
sGricU  mudahalesine artik ihtiyag  duyulmayan
asamalara gelindiginde, yani sGricUnin tam sards
sorumluluklarindan  kopuk oldugu  durumlarda
sUrtcU adina cezai ihmali (ceza hukuku bakimindan
sorumlulugu) yerlestirmek ve kisiyi bu dodrultuda
sorumlu tutmak cok glic olacaktir Potansiyelsaniklar,
tdm surlst arabanin yaptigini iddia edebilir ve bu
nedenle, gelistiricinin mi yoksa strlict-yolcunun
mu hatali olmasi gerektigi cevaplanmasi gl¢ bir soru
olarak varlidini sirdirmeye devam edecektir.

AVRUPA BIRLIGI YAKLASIMI

Avrupa  Birligi  Arastirma  Komisyonu,  diger
Ulkelerdeki  yaklasimlardan  farkli  olarak daha
kapsayici bir regulasyon 6nerisinde bulunmustur.
Avrupa Parlamentosu, kusursuz sorumluluk, Grin
sorumluludu, ihmal kavramlar, aragla olume
neden olma veya adam oldurme ve daha fazlasi
gibi “geleneksel sorumluluk teorilerinden” ayrilma
ihtiyacini dogrudan tartismistir ve bu tartisma bir¢ok
akademisyen tarafindan takdirle karsilanmistir. Bu
geleneksel sorumluluk yaklasimlarinin yerine Avrupa
Parlamentosu, otonom araclar icin (4 ve 5. Seviye)
sorumluluk rejimlerini dlcaluluk kistasi cercevesinde
degerlendiren  bir sigorta sistemi Onerisinde
bulunmustur. Avrupa Parlamentosu, kendi kendini
stren araglar icin devrimci nitelik tasiyan potansiyel
yasal elektronik kisilik fikrini ilk tanitan vyasal
organ oldu. Burada belirtmek gerekir ki Avrupa
Parlamentosu, sadece ilgili komisyonun ¢alismalar
cercevesinde dnerilerde bulunmustur. Bu 6nerilerin
onemi vasal duzenlemeler olmalarinda  ziyade,
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devrimci ve vyenilikgi olmalarindan kaynaklanir. Az
once bahsedilen bu devrim niteligindeki oneri,
akademisyenlerden 6vgu aldigi kadar elestiriye de
konu olmustur.

Otonom araglardakiisletimi sadlayan yapay zekalarin
hukuki bir tizel kisilik kazanmasinin altinda yatan
amag¢, araclar cezalandirmaktan ziyade Uretici ve
gelistiricilerin tamamen sorumluluktan kagmasini
engellemeyi hedefleyen ve yapay zekdyi Uretici
ile esit duzlemde tutmayi amaclayan bir oneridir.
Mevcut  sorumluluk  modeli  eninde sonunda
gelismeler karsisinda yetersiz hale gelecektir - yani,
yapay zekanin giderek daha o6zerk hale geldigi bir
gelecekte, AvrupaBirligi'ninsirketlere benzerbirtizel
kisilik versiyonunu saglamasi, ihtiyatl ve ileri gorusl
biryaklasim olacaktir. Bu 6neri dodrultusunda, yapay
zekdya taninan tuzel kisilik, gercek kisilerin sahip
oldugu hak ve yukumluliklerden ziyade sirketlere
taninan kisilikte ongorulen haklar ve yukumlulukler
cercevesinde degderlendirilmelidir. Esasen, bu model
insanlari  hukuk sujesi olmaktan ¢ikarmayacak,
bunun verine trafik kazalari meydana geldiginde
kendi kendini stren arabalarda yapay zekayi sorumlu
tutarak hesap verebilirlik mekanizmasini daha etkin
hale getirecektir. Bu tdzel kisilik diUzenlemesine
bir ornek olarak, gelistiricilerin ve Ureticilerin
maddi olarak katkida bulundudu bir sigorta sistemi
etrafinda sekillenebilecedi belirtiimektedir.

Cedric Vaanlenhove ve Alexandra DeArman bircok
akademisyen ise, bu duzenlemenin herkesin
sorumluluktan  kurtulabilecedi  ve  otomobil
gelistiricilerinin  etik olarak sorumluluk  altinda
olmadigi bir ortam yaratacadi yoninde endiselerini
dile getirmektedir. Bu goruse gore gelistiriciler,
makinelerin eylemleri icin sorumluluktan kacinacak
ve vasal sorumluluklarini neredeyse tamamen
ortadan  kaldiracaktir.  Sorumlulugun  ortaya
¢ikardigr yukamliluk tehdidi olmamasi ihtimalinde,
gelistiriciler boylelikle gelistirme asamasinda kisa
yollari tercih edebilir, araglarini gelistirirken uygun
guvenlik onlemlerinden kaginabilir ve yapay zekanin
nasil calistigi konusunda Uretici ile alici arasinda
halihazirda sorun olmaya gebe seffaflik hususunu
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Uber case that took place in the state of Arizona,
which has a serious place in the industry, the court
established its verdict on the norms of criminal
liability. In this case, the driver, who was distracted
while drivingthe test vehicle, did not apply the brakes
at the appropriate time because he was looking at
the screen when he hit the pedestrian and was found
quilty of causing death by negligence. However, this
approach falls short on addressing the problem of
fully autonomous vehicles. In self-driving vehicles,
it will be very difficult to place criminal negligence
(liability in terms of criminal law) on behalf of the
driver and to hold the person responsible in this
direction, when the driver's intervention is no longer
needed, and the driver is disconnected from all
driving responsibilities. Potential defendants could
argue that the car did all the driving, and so whether
the developer or driver-passenger should be at fault
will remain as an elusive question.

EUROPEAN UNION’'S APPROACH

Unlike the approaches in other countries, The
European Union Research  Commission has
proposed a more inclusive regulation. The European
Parliament has directly discussed the need to depart
from “traditional theories of liability” such as strict
liability, product liability, concepts of negligence,
vehicular death or manslaughter and more. This
proposition has been appreciated by vast variety
of academics. Instead of these traditional liability
approaches, the European Parliament proposed an
insurance system for autonomous vehicles (Level
4 and 5) that evaluates liability regimes within
the framework of proportionality. The European
Parliament was the first legislative body to introduce
the revolutionary idea of a potentially legal
electronic personality for self-driving vehicles. It
should be noted here that the European Parliament
has merely made recommendations within the
framework of the work of the relevant commission.
The importance of these proposals derives from the
fact that suggestions made, gave the community
and idea of a different approach. Even though
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this revolutionary and innovative ideas are not
requlations, they still carry crucial importance. This
revolutionary proposal just mentioned has been the
subject of criticism as well as praise from academics
all around the world.

The underlying purpose of the artificial intelligence
that enables the operation in autonomous vehicles
to gain a legal personality is a proposal that
aims to prevent manufacturers and developers
from completely avoiding responsibility, rather
than penalizing vehicles, and aiming to keep
artificial intelligence on an equal footing with
the manufacturer. The current In a future where
artificial intelligence is becoming more and more
autonomous, current liability models will eventually
become inadequate in the face of developments.
Thus,it would be prudent and forward-looking for
the European Union to provide companies with
a similar version of legal personality. In line with
this recommendation, the legal entity granted to
artificial intelligence should be evaluated within the
framework of the rights and obligations envisaged
in the personality granted to companies rather
than the rights and obligations of natural persons.
Essentially, this model will not remove people
from being subjects of law, but will instead make
the accountability mechanism more effective by
holding artificial intelligence responsible in self-
driving cars when traffic accidents occur. As an
example of this legal entity arrangement, it is stated
that the model can be shaped around an insurance
system in which developers and manufacturers
contribute financially. Various academics such as
Cedric Vaanlenhove and Alexandra DeArman, have
expressed their concern that this arrangement will
create an environment where every contributorcan
avoid responsibility and auto developers are
not ethically accountable ofr their misconduct.
According to this view, developers will avoid liability
for the actions of machines and almost completely
eliminate their legal liability in case of a lawsuit. In a
possibility where there is no threat of liability posed
by obligations, developers can thus take shortcuts in




daha da buyuk bir sorun haline getirebilir. llaveten
daha da once bahsedildigi Gzere bu dizenleme,
gercek kisilerin bireylere 6zgulenen haklarina zarar
verebilirve hukuk dizeninde geri donilmesi gug bazi
sorunlar yaratabilir. Bir kisilik statlisi dizenlemesine
duyulan ihtiyag, daha once de tartisildigi gibi
tam otonom araclar igcin ortaya cikabilecek
Grin  sorumlulugu  davasinin  verimsizliginden
kaynaklanmaktadir. Geleneksel Uretici sorumlulugu,
kendi kendine giden bir otomobilin Greticiden kopan
eylemlerini yeterince ele almayacaktir. Tuzel kisilik
statUsy, pahali davalardan kaginan ve magdurlar igin
tazminat 6denmesine yonelik sinirli bir sorumluluk
sistemni olusturacaktir. Bu vasita ile zarar goren kisiler
en azindan zararlarini uzun vasal sureglere tabi
olmadan tazmin edebileceklerdir.

Tuzelkisilikstatusy, Greticilerinve gelistiricilerinsorumlu
tutulmasina  yardimcr olurken, farkli  durumlarda
sorumlulukendiseleriniele alan hi¢ bitmeyen davalarve
mahkeme masraflar potansiyelinden de kacinacaktir.
Bununla birlikte, bazi gergek kisi sorumlulugunun
halen mevcut olmasi gerekir. llerleyen stirecte arabalar
gelistiricilerinden biraz kopmus olacak olsalar da, su
anda mevcut durum tam olarak boyle dedildir. Bu
nedenle, mevcut sorumluluk sistemleri gelecekte
tuzel kisilik potansiyelini de géz 6ninde tutacak
sekilde uyarlanmalidir. Hangi yasal duzenlemenin
en iyi olacagl konusunda ortak bir anlayis hentiz s6z
konusu dedildir. Bazi akademisyenler, tizel kisilige
sahip yapay zekdyi dederlendirirken 6zerkligin insan
kisiligini  ucuzlatacagini iddia etmekteyken, diger
bir gorus ise kendi kendini stren arabalardaki yapay
tuzel kisilerin potansiyel olarak kasith bireyler gibi
degerlendirilebilecegini ve niyet ve daha fazlasini
barindiran bir kapasiteye sahip olabilecegini one
sirmektedirler.  Bu nedenle, gelistiricilerin ve
Ureticilerin kendi kendini stren arabalarinin karistigi
kazalarla ilgili sorumluluktan kurtulmus gibi hissetme
ihtimali olmadan, bu sorumlulugun kendi kendini stiren
arabalara guvenli bir sekilde nasil atfedilebilecegini
belirlemek icin tuzel kisiligin detayli ve kapsamli bir
duzenleme ile uyarlanmasi gerekecektir.

TR

Avrupa Birligi yaklasimi altinda tizel kisilik hususu,
kusursuz sorumluluk icin potansiyel bir dizenleme
vasitas ile aracin zararli islevleri ile maruz kalinan
hasar arasinda nedensel bir baglanti oldugunu
kanitlayacak ve kisinin ihmaline odaklanmayacaktir.
Bu nedenle dederlendirme yapilirken anahtar olan
husus “olcululuk” kavrami olacaktir. Kendi kendini
stren bir arabada vyapay zekdya verilen talimat
duzeyi ve dzerklik derecesinin seffaf bir stire¢ olmasi
gerekir. Bu nedenlerle tam olarak sorumlulugun
kime atfedilecedi kara kutu problemi ¢ercevesinde
sekillenene kadar AB Parlamentosu’nun onerisi,
Uretici, ara¢ ve insan arasinda 6l¢uld bir yukamlulik
paylasimini 6ngoren yasal dizenlemelerin 6n planda
olmasi yonundedir.

DIGER ONEMLI GELISMELER VE SONUC

Kamuoyunun ve otoritelerin  en ¢ok Gzerinde
durdugu husus her ne kadar otonom arabalar
cergevesinde sekillense de, diger otonom teknoloji
gelismelerinden de bahsetmek verinde olacaktir.
Halihazirda ABD'nin cesitli eyaletlerinde uzunluklari
50 santim ile 1 metre arasinda degisen ve adirliklar
40 ila 80 kilo arasinda dedisen otonom kargo teslim
araclar kullamim alani bulmaktadir. Bu araclarin cesitli
eyaletlerdeki yaya kaldinminda ve dider araclara acik
yollarda nasil kullanilacagi, hangi hiz limitlerine tabi
olacadi duzenlemeye tabidir. Ayni zamanda araglari
duzenleyen operatorin teslimat makinesine yakinlidi,
teslimat makinesinin Uzerine yazilacak ibareler gibi
cesitli hususlar, her eyalette farklilik gostermektedir.
Pandemi sUrecinin zorunlu olarak getirdigi insan
temasinin  azaltilmasi ihtiyacina hizmet eden bu
gelisme, dikkate alinmasi gereken bir olgudur ve
cok vyakin bir gelecekte Ulkemizde de vyayginlk
kazanacaktir. Son olarak, Paris, Fransa’da 2021 Haziran
ayinda denemelerine baslanan drone taksilerdir. Bu
taksilerin devreye girmesi ile hem karbon emiliminin
azaltilmasi hem de vyapay zekdnin aktif rol almasi
amaclanmaktadir. Bu gelisme her ne kadar heyecan
verici olsa da yasal dizenlemeye muhtactir.

OTONOM ARACLARA HUKUKI BIR BAKIS
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development, avoid appropriate security measures
when developing their tools, and make the issue of
transparency, which is already an issue between the
manufacturer and the buyer, about how Al Works
even a bigger problem. Additionally as mentioned
before, this requlation may harm the sepcific rights
that are entitled to natural persons and may create
some certainirreversible problemsin the legal order.
As discussed earlier, the need for a personality status
regulation, stems from the inefficiency of product
liability litigation that can arise for fully autonomous
vehicles. Traditional manufacturer responsibility
will not adequately address the actions of a self-
driving car breaking away from the manufacturer.
Legal entity status would create a system of limited
liability, avoiding expensive lawsuits and paying
compensation for the victims. By this means, people
who have been harmed, will at least be able to
compensate their losses without being subject to
lengthy legal processes.

Legal entity status will help to hold manufacturers
and developers accountable, while avoiding the
potential for never-ending litigation and court
costs that address liability concerns in different
situations. However, some natural person liability
regimes must still exist. Although the cars will be
a little disconnected from their developers in the
future, this is not exactly the case at the moment.
Therefore, existing liability systems should be
adapted to take into account the potential of legal
personality for vehicles in the future. There is not
yet a common understanding on which approach
would be the best in terms of a comprehensive
reqgulation. While some scholars argue that such
autonomy would cheapen the human personality
when evaluating Al with legal personality, another
view argues that artificial entities in self-driving cars
can potentially be treated as intentional individuals
and have a capacity to accommodate intent and
more. Therefore, the legal entity will need to adapt
through detailed and comprehensive regulation
to determine how responsibility can be safely
attributed to self-driving cars, without the possibility
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of developers and manufacturers feeling like they
are exempt from liability for accidents involving self-
driving cars.

Underthe European Union approach, the legal entity
issue will prove a causal link between the harmful
functions of the vehicle and the damage suffered,
through a potential regulation for strict liability, and
will not focus on the negligence of the person. For
this reason, the key issue while making the evaluation
will be the concept of "proportionality’ The level of
instruction and degree of autonomy given to the
Al in a self-driving car needs to be a transparent
process. For these reasons, the proposal of the EU
Parliament is to prioritize the legal arrangements
that foresee a measured burden sharing between
the producer, the vehicle and the human, until the
black box problem is shaped to whom exactly the
responsibility will be attributed.

OTHER IMPORTANT DEVELOPMENTS
AND CONCLUSION

Although the issue that the public and authorities
focus on most is shaped within the framework of
autonomous cars, itwould be appropriateto mention
other autonomous technology developments.
Currently, autonomous cargo delivery vehicles with
lengths ranging from 50 centimeters to 1 meter
and weights ranging from 40 to 80 kilograms are
being used in various states of the USA. How these
vehicles are used on the sidewalks and roads open
to other vehicles and which speed limits are applied
to these vehicles are subject to different regulations
in various states. In line with the regulations, various
aspects such as the proximity of the issuing operator
to the delivery machine, the phrases to be written
on the delivery machine differ in each state as well.
This development, which serves the need to reduce
human contact to its absolute minimum, which is
required by the pandemic rules, is a phenomenon
that should be taken into account. If the current
trends continue to develop even further, such
practices will become widespread in our country




Avrupa Parlamentosu’nun yaptigi 6neri gergevesinde
gelecekteki muhtemel vyasal dizenlemelerinden
bahsetmis oldugumuz otonom araglarin  belirli
bir 6lcuye kadar sorumlu tutuldudu ve taraflar
arasindaki menfaat dengesinin saglandigi bir tizel
kisilik rejimi, orta vadede en azindan tahmin edilen
belli basli sorunlarla bas edilmesi konusunda cidir
acici bir nitelik tasiyabilir. Bu duzenleme, otonom
aracin eylemlerinden Uretici-gelistiricilerin sorumlu
tutulmasinin mumkan oldugdu bir sinirli sorumluluk
sistemi olusturacaktir. Sdrts, sdrGctndn elinden
alinip arabanin kontroline verildigi igin, kendi
kendine giden araba kazalarina karisanlar, tamamen
otonomaraglarinkazalaraveyaralanmalarasebebiyet
verdigi durumlarda tazminat talep edebileceklerdir.
Ancak bu duzenleme ihtimalleri dederlendirilirken
dikkate alinmasi gereken en dénemli nokta, otonom
araclarin gin gectikge daha da bagimsizlastiklari bir
gelecekte, onlara ayak uyduran yeni diizenlemelerin
de vasalasmasi gerekliligidir. Bu esgudumlulik
saglanamadigi muddetge,  ¢ikan  sorunlarin
cozulmesi her zaman kolay olmayacaktir ve zarar
goren taraflarin magduriyetine sebep olabilecektir.

Yazimizi Unla  filozof Seren Kierkegaardn su
sozleriyle bitirmenin uygun olacagini distntyoruz.
“Hayat, ancak geriye bakarak anlasilabsswilir, ama
ileriye bakarak yasanmalidir.”” Geriye bakarak iklim
krizi gibi kuresel sorunlarimizin vyarattigi etkileri
anlayarak, daha sdrdUrdlebilir, etkili ve faydali
calismalarla hepimizin didnyasina hizmet etmek,
erdemlerin en buyugu olacaktir.

“Roads? Where we're going we don't need roads.”

Karayolu Trafik Kaza Istatistikleri, 2019
(https://data.tuik.gov.tr/Bulten/Index?p=Karayolu-Trafik-Kaza-Istatistikleri-2019-33628)

Yu, M., & Long, J. (2021). Injury severity analysis of drivers in single-vehicle rollover crashes
A random thresholds random parameters hierarchical ordered logit approach. Journal of
Transportation Safety & Security, 1-17

Matthew L. Roth* 105 lowa L. Rev. 1411 (2020)

2021Smart Cars are Getting Smarter: Legal Personhood for Self-Driving Vehicles Kimberly Carroll
(Anat Lior, Al Entities as Al Agents: Artificial Intelligence Liability and the Al Respondeat Superior
Analogy, 46 MITCHELL HAMLINE L. REV.1043 (2020).)
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in the very near future. Finally, there are the drone
taxis, which began its trials in June 2021. The Project
started its tests in Paris and the aim of the Project is to
reduce the carbon emmission and to incorporate the
Al'in the Project actively. Although the development
process of such a Project is exciting, it is clear that
robust regulations are neccessary.

As we have discussed under the title that elobarates
on the implications of the possible future legal
arrangements within the framework of the European
Parliament proposals, a legal entity regime in which
autonomous vehicles are held responsible to a
certain extent can be established and the balance of
interests between the partiesis can be ensured. Such
an approach might be a groundbreaking feature in
dealing with at least certain anticipated problems
in the medium term. This arrangement will create
a limited liability system in which it is possible to
hold the manufacturer-developers responsible for
the actions of the autonomous vehicle. As driving
is taken away from the driver and put in control of
the car, those involved in self-driving car accidents
will be able to claim compensation where fully
autonomous vehicles cause accidents and injuries.
However, the most important point to be taken
into account when evaluating these regulation
possibilities is the necessity of enacting new
requlations that keep up with the developments in
a future where autonomous vehicles are becoming
more and more independent on daily basis. As long
as ensruing the compliance is an issue, it will not
always be easy to solve the problems that arise from
accidents and it may cause the victimization of the
injured parties resultantly.

We think that it would be appropriate to end our
remakrs with the following words of the famous
philosopher Seren Kierkegaard. “Life can only be
understood backwards; but it must be lived forwards.”
By looking back and understanding the effects of our
global problems such as the climate crisis, it will be
the greatest of virtues to serve our world with more
sustainable, effective and beneficial endeavors.

A LEGAL OVERVIEW OF AUTONOMOUS VEHICLES
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l. GIRIS

Ortakliklarin, iktisadi  olarak  buyuamelerinin
saglanabilmesi ortaya cikan mali kaynak ihtiyaglarinin
karsilanmasi ile mumkundar. Anonim ortakliklarda
ortaya ¢ikan bu kaynak ihtiyaci ise, fon talebinde
bulunan ihraccinin yatinmeilar tarafindan fonlanmas
yoluyla karsilanir.  Séz konusu fon taleplerinin
karsilanabilmesi i¢in yatinmcilara guvenilir  ve
seffaf, adil bir piyasa temini gereklidir. Bu piyasanin
temin edilebilmesi ve piyasalara  yatinmcilar
tarafindan fon aktariminin sadlanabilmesi, bunun
yani sira sermaye piyasasi araglarinin gelisebilmesi,
yatinmcinin yatinm tercihlerini dodgru ve saglikli bir
sekilde belirleyebilmesi ve yatirimcilarin piyasadaki
varliklarinin - korunabilmesi igin sahip olunmasi
gereken en temel unsur bilgidir.! Suphesiz ki, bilgi
dagiliminin simetrik bir dizenle ilerlemesi, piyasanin
da basarisini beraberinde getirmekte; bu husus
sermaye piyasalarinda seffafligin  saglanmasinda,
haksiz  rekabet transferlerinin  dnlenmesinde,
firsat esitliginin kurulmasinda ve en nihayetinde
yatinmcinin - korunmasinda  6nemli  bir  rol
oynamaktadir. ?

Nitekim “glven ilkesi”, “durustluk ilkesi”, “esit
islem ilkesi” gibi yatinmciyl korumasi altina alan
duzenlemelerin  en onemlilerinden  birini  de
“kamuyu aydinlatma ilkesi” olusturmaktadir.® isbu
calismada; kamuyu aydinlatma yukumlolagunin
sermaye piyasasindaki yeri, énemi ve buna iliskin
usul ve esaslar ele alinacaktir.
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. KAMUYU AYDINLATMANIN TANIMI
VE AMACI

Cerek 6362 sayili Sermaye Piyasasi Kanunu (“SERPK”)
gerekse Sermaye Piyasasi Kurulu (“SPK”) tarafindan
gikarilan  ikincil  duzenlemeler incelendiginde
“kamuyu aydinlatma” ilkesinin taniminin yapilmadidi
gorulmektedir. Piyasa kosullarinin strekli ve hizli bir
sekilde degismesi, ilkenin de her gecen gln daha
cok kullanilmasiyla beraber sinirlarini genisletmesi
sonucunda bu kavrama iliskin sabit bir tanimlama
yapmak da zorlasmistir” Doktrinde ise en kapsamli
tanimin Tekinalp tarafindan vyapildidi kabul edilir.
Tekinalp’e gore kamuyu aydinlatma ilkesi “ortaklik
pay sahiplerinin ve alacaklilarinin  menfaatlerini
korumaya ve haklarini bilingli ve etkili bir sekilde
kullanmaya vyardim eden; gelecekteki pay ve

tahvil sahiplerinin ve sermaye piyasasinin diger

ilgililerinin aldatilmalarini &nleyip, ortaklik yararina
kazanilmalarini saglayan, 6zel ekonomik gucdn, milli
iktisadi gereklerine ve faydalarina uygun calismasini
gergeklestiren; gerek i¢, gerek dis denetimi kapsami
icine alan, ilkelerin tomudare.” S6z konusu tanimdan
da anlasilacagi tzere, kamuyu aydinlatmanin amaci
yalnizca mevcut pay sahiplerinin dedil; ayni zamanda
gelecekteki potansiyel pay sahiplerinin ve sermaye
piyasasinin tum aktorlerinin yeterli bilgiye ulasmasini
saglamak, ortakligin yalnizca bugun degil gelecekte
de neler yapabilecegini ortaya koymaktir.
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PUBLIC DISCLOSURE

IN THE TURKISH CAPITAL

MARKET LAW

[. INTRODUCTION

The economic growth of the companies is possible
by fulfilling the financial resource needs that arise.
Such resource need, which arises in joint stock
companies, is fulfilled through the funding of
the issuer requesting funds by the investors. It is
necessary to provide a reliable, transparent and
fair market to the investors, in order to fulfil such
fund requests. Information is the most substantial
element must be possessed in order to provide
aforementioned market and to ensure the
transfer of funds to the markets by the investors,
as well as for the development of capital market
instruments, for the investor to determine their
investment preferences correctly and healthily,
and for the protection of the investors' assets in
the market.* Undoubtedly, the progress of the
information distribution in a symmetrical order brings
the success of the market, and plays a fundamental
role in ensuring transparency in capital markets,
preventing unfair competition transfers, establishing
equal opportunities and ultimately protecting
investors.*

As a matter of fact, the "principle of public disclosure”
constitutes one of the most important regulations
that protect the investor, such as the "principle of
trust”, "principle of honesty", and “principle of equal
treatment™. In this newsletter, the importance of
the obligation to disclose to the public in the capital
market and the procedures and principles regarding
with such obligation will be discussed.

[I. DEFINITION AND PURPOSE OF THE
PUBLIC DISCLOSURE

When both the Capital Markets Law No. 6362
("CML”) and the secondary regulations issued by
the Capital Markets Board ("CMB”) are reviewed,
it is determined that the principle of “public
disclosure” is not defined. As the market conditions
change constantly and rapidly, and the principle is
being used more each passing day, it has become
difficult to describe a specific definition of such
matter’ In the doctrine, it is accepted that the
most comprehensive definition was made by
Tekinalp. According to Tekinalp, the principle of public
disclosure is “all of the principles that help to protect
the interests of the shareholders and creditors of the
companies and to use their rights consciously and
effectively; prevent future shareholders and bond
holders and other interested parties in the capital
market from being deceived and ensure that they
are earned for the benefit of the company, make the
private economic potential work in accordance with
the national economic requirements and benefits;
cover both internal and external auditing™” As it
can be understood from the definition, the purpose
of public disclosure is to ensure that not only current
shareholders, but also potential shareholders in the
future and all actors of the capital market have access
to sufficient information, and to demonstrate what
company can do not only today but also in the future.




. IKINCIL DUZENLEMELER

Turk sermaye piyasasi mevzuati, SPK tarafindan
ongorulen ikincil duzenlemeler ile bir batunlik
saglamaktadir. Kamuyu aydinlatma ve seffaflik
“Kurumsal Yonetim Tebligi (I1-17.1)”nde  birlikte
diuzenlenmis, bu tebligde Kamuyu Aydinlatma
Platformu'nda ("KAP”) vapilacak olan duyurulara
iliskin esaslara dair duzenlemelere yer verilmistir.
“Kamuyu AydinLatma Platformu Tebligi (VII-128.6)"
ise KAPta vapilacak olan duyurulara iliskin esas
ve usul-leri duzenleyerek ihraccilara bu noktada
reh-berlik etmektedir. “Ozel Durumlar Rehberi”
("Rehber”) de vyine ihraccilarin KAPta yapacaklari
aciklamalarda,  akillarindaki ~ soru  isaretlerini
gidermek adina basvurmalari gereken kaynaklarin
basinda gelmektedir. Ornekleme vyoluyla sayilan
tebligler nezdinde gorulmektedir ki, KAP'ta agiklama
vapllmadan énce yalnizca SERPK dedil, SPK tarafindan
ongorilen s6z konusu ikincil dizenlemeler de goz
onunde bulundurmali; ihraggilar, kamuyu aydinlat-
ma yukumlaltklerinin bu duzenlemelerden de
kaynaklanabileceginin  bilincinde olarak hareket
etmelidir. Halka agik olmayan anonim ortakliklarda
ise 6102 sayili Turk Ticaret Kanunu nezdinde pay
sahiplerine aktif ve pasif bilgi alma hakki taninmistir.
Bu yonuyle bilgi alma hakki, kamuyu aydinlatma
ile ic ice gecmis duzenlemelerden biri olarak
dederlendirilebilir.

V. KAMUYU AYDINLATMANIN TURLERI
VE SEKLI

1. icerdigi Bilginin Niteligi Acisindan Kamuyu
Aydinlatma

Kamuyu aydinlatma ile yukamlt  ihracgilarin,
bilgilerinin muhataplarina ulastirmasi KAP Uzerinden
mumkan  olmaktadir  (sekli aydinlatma). Ayrica
kamuya aciklanan bilgi tam, eksiksiz, dodru ve
gerceqivansitir dlctde olmalidir (maddi aydinlatma).”
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2. Bilginin Ag¢iklanma Zamani Bakimindan
Kamuyu Aydinlatma

Kamuyu aydinlatmakla yukamlu ihraggilar; 3, 6 ve
9 aylik donemlerle ara donem finansal raporlarini
KAPta agiklamak durumundadirlar (strekli kamuyu
aydinlatma)®. Bunun disinda, zaman zaman ticari
hayatta ihraccilarin sahip oldugu sermaye piyasasi
aracinin  dederini  etkileyebilecek gelismelerden  de
yatinmcilarin haberdar edilmesi gerekir (derhal kamuyu
aydinlatma). Bu durumda, kamuya aciklama yapmak igin
belli dénemler beklenmez, gelismenin gergeklesmesiyle
eszamanl olarak kamuya agiklama yapilir.

3. Zorunluluk ve Géniilliilik Esasi Bakimindan
Kamuyu Aydinlatma

Sermaye piyasasi mevzuatl cergeve-sinde, kamuyu
aydinlatmaklaytkamldihraccilartarafindan yapiimasi
gerekli agiklamalar zorunlu kamuyu aydinlatma
uygulamalari  icinde  dederlendirilir ~ (zorunlu
kamuyu aydinlatma). Bunlara ek olarak, ihraccilarin
kendiliginden, vyasal bir zorunluluk olmamasina
karsin, gonullu olarak yaptigi agiklamalar ise gonullu
kamuyu aydinlatma uygulamalari  dahilindedir
(gonullt kamuyu aydinlatma). Gondllt kamuyu
aydinlatma ile vyatinma iliski kuvvetlendirilecek,
ihracgilarin kamuyu aydinlatmasindan kaynaklanan
yasal sorumlulugunun azalmasina yol acabilecektir.®

V. SUREKLI KAMUYU AYDINLATMA
Yukaridaki  basliklara paralel olarak, SERPK'nin

Aydinlatiimasina iliskin Esaslar”
bashkl ikinci bolumu nezdinde, ihraccilarin esas

“Kamunun

sorumluklarinin strekli kamuyu aydinlatma ve ozel
durumlarin kamuya aciklanmasi seklinde iki ana
baslik altinda toplandigi goéridlmektedir.  Surekli
kamuyu aydinlatma yukamlaliga SERPK’nin “Finansal
raporlama ve badimsiz denetim” baslikli 14 Uncu
maddesinde duzenlenmektedir. S6z konusu surekli
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Il. SECONDARY REGULATIONS

The Turkish capital market legislation provides
integrity with the secondary regulations stipulated
by the CMB. Public disclosure and transparency
have been regulated together in the “Communiqué
on Corporate Governance (II-177)", and in this
communiqué, regulations regarding the principles
of the public disclosure to be disclosed on the
Public Disclosure Platform ("PDP") are included.
“Communiqué on Public Disclosure Platform (VII-
128.6)" quides the issuers by regulating the principles
and procedures regarding the public disclosure to
be disclosed in the PDP. Furthermore, the "Guide For
Disclosure Of Material Events' (“Guide”) is also one
of the resources that issuers should refer to in order
to eliminate the question marks in their minds in the
public disclosures they will disclosed at the PDP. It
can be seen from the communiqués signified by way
of sampling that before making public disclosure on
the PDP, not only the CML but also the secondary
regulations envisaged by the CMB should be taken
into consideration, and the issuers should act with
the awareness that public disclosure obligations
may also arise from these regulations. In non-public
joint stock companies, shareholders are given the
right to demand active and passive information in
accordance with the Turkish Commercial Code No.
6102. In this respect, the right to receive information
can be considered as one of the regulations
intertwined with public disclosure.

IV. TYPES AND FORM OF PUBLIC
DISCLOSURE

1. Public Disclosure in Terms of the Quality of
the Information It Contains

It is possible for the issuers responsible for public
disclosure to convey their information to their
addressees through PDP (formal disclosure). In
addition, the information disclosed to the public
must be complete, accurate, and to the extent that
it reflects the truth (material disclosure)®.

PUBLIC DISCLOSURE IN THE TURKISH CAPITAL MARKET LAW

2. Public Disclosure in Terms of Infor-mation
Disclosure Period

Issuers responsible for public disclosure are required
to disclose their interim financial reports on the PDP
for periods of 3, 6 and 9 months (continuous public
disclosure). Apart from this, investors should be
informed about developments that may affect the
value of capital market instruments owned by issuers
from time to time (immediate public disclosure). In
this circumstances, certain periods are not expected
to make a public disclosure, and a public disclosure
is made simultaneously with the realization of the
development.

3. Public Disclosure in Terms of Mandatory and
Voluntary Principles

Within the framework of the capital market
legislation, the disclosures required to be made
by the issuers responsible for public disclosure are
considered within the mandatory public disclosure
practices (mandatory public disclosure). In addition,
although there is no legal obligation, the disclosures
made by the issuers voluntarily are within the scope
of voluntary public disclosure practices (voluntary
public disclosure).  Voluntary disclosure  will
strengthen the investor relationship and may lead
to a reduction in the legal responsibility of issuers
arising from public disclosure'.

V. CONTINUOUS PUBLIC DISCLOSURE

In addition to the foregoing matters, according to
the second part of the CML, entitled as "Principles
Regarding Public Disclosure’, it is seen that the main
responsibilities of issuers are gathered under two
main headings as continuous public disclosure and
public disclosure of material events. The obligation
of continuous public disclosure is regulated in
Article 14 of the CML, entitled as “Financial reporting
and independent auditing”. These continuous
(periodical) disclosures are evaluated together
with the secondary regulations made by the CMB
within the framework of the Turkish Commercial




(dénemsel) aciklamalar, 6102 sayili Tark Ticaret
Kanunu cercevesinde SPK'nin yapmis oldugu ikincil
duzenlemelerle birlikte degerlendirilir. ilgili kanun
maddesinin yani sira finansal raporlara yonelik olarak
usul ve esaslarin dizenlendigi “Sermaye Piyasasinda
Finansal Raporlamaya iliskin Esaslar Tebligi (11-14.1)”
de dikkate alinmalidir.

Finansal raporlar, isletmelerin faaliyetleri hakkinda
en nitelikli bilgileri temin eden araglardan biridir.
Bu raporlarin kamuya agiklanmasindaki sorumluluk
yonetim kuruluna birakilmistir. Bagimsiz denetim
yukamlalugu de ihraggilara bu kapsamda getirilen
sorumluluklardan biridir. Finansal raporlarin yaninda
ihraccilar, bagimsiz denetim raporlarini da kamuya
aciklamak durumundadirlar. Kaldi ki Kamuyu
Aydinlatma Platformu Tebligi’'nin “Amac ve Kapsam”
baslikli birinci maddesi uyarinca, s6z konusu tebligin
amaclarindan biri bagimsiz denetim kuruluslarinin
hazirladigi raporlarin bildirim yukimltst ortaklik
ve kuruluslara iletilmesine iliskin usul ve esaslar
dizenlemek olarak belirlenmistir.

Ihracgilar, KAPIn vyani sira yillk ve ara donem
finansal raporlarin,  finansal rapor kullanicilar
tarafindan kolaylikla ulasilabilecek sekilde, kamuya
aciklandiktan  sonra  kendilerine ait internet
sitelerinde  de yayimlamak zorundadirlar.  Ayni
zamanda bu bilgilerin internet sitelerinde en az 5
sene ile kamuya agik tutulmasinin zorunlu oldugu da
unutulmamalidir.

VI. OZEL DURUMLARIN KAMUYA
ACIKLANMASI

Ozel durum aciklamalari da kamuyu aydinlatmanin
temellerinden  birini  olusturur.  Zira  yukarida
aciklandigi sekilde, vyillik ve ara donem finansal
raporlarinin - donemsel  olarak  agiklanmasiyla
ortakhgin il icerisindeki is ve islemlerini kamuya
yansitmak yetersiz kalacak, bilgilerin gncellenmesi
gerekebilecektir. SERPK’'min 15 inci maddesinin
yani sira, ikincil dizenlemeler olan “Ozel Durumlar
Tebligi” ve Rehber de o6zel durum aciklamasi
vapilirken bir buttn olarak incelenmelidir.
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Rehber’e gore bilgi; igsel ve streklibilgiden olusturur.
Sarekli bilgininigeridini, igsel bilgi disindaki tum bilgi,
olay ve gelismeler meydana getirmektedir. Sermaye
yapisina ve yonetim kontrolune iliskin dedisiklikler,
oy haklarinin hesaplanmasi gibi genel ve kamuya
duyurulmasi gerekli olan bilgiler strekli bilgi olarak
adlandirilir. Sermaye piyasasi araglari ya da ihraggilar
hakkinda, vatirnmcilarin kararlarini etkileyebilecek
ancak hentz kamuya agiklanmamis bilgi, olay ve
gelismeler ise igsel bilgiyi olusturur. Igsel bilgiler
ogrenildigi veya ortaya ¢iktiginda ihragg tarafindan
kamuya aciklanmalidir.  Boylelikle, tum piyasa
katiimcilarieszamanli olarak esit seviyede bilgi sahibi
olabilecekler; piyasanin eksik ve yanlis bilgi edinmesi
onlenebilecektir. igsel  bilgilerin  agiklanmasinin
ertelenmesi ancak ihraccinin mesru  cikarlarinin
zarar gormemesi icin i¢sel bilginin  kamuya
aciklanmamasini ya da bilginin  acgiklanmasinin
olumsuz olaylara yol agabilecek herhangi bir bilginin
gizli tutulmasini saglamak kaydiyla mumkin olabilir.
"Ertelenme durumu ortadan kalkinca da igsel bilgiler
kamuya acgiklanmak durumundadir” Bu yonde
degistirilmelidir.

Ornegin, sozlesme gérismeleri  strerken  hentiz
sonuglanmadan 6nce yapilan gorismelerin kamuya
agiklanmasi  sozlesmenin  sonuclarini  etkileyecek
ve taraflardan birinin kaybina neden olacak ise, bu
hususun  kamuya aciklanmasinin  yapilacak  olan
anlasmayi 6nleyecedi durumlarin da bu kapsamda
dederlendirilebilecedi, Rehber’de mesru ¢ikarlara
verilen drneklerden biri olarak sayilmistir. igsel bilginin
ertelenmesi durumunda ise ihraggl, bu bilginin gizlilidi
hususunda gerekli tim tedbirleri almali, yatinmcilarin
yanls yonlendirilmesine ve bilgi esitsizligine sebebiyet
verebilecek higbir kosulun olusmasina  meydan
vermemelidir. Bilgi gizliliginin korunamamasi halinde
de vyine derhal kamuya aciklama yapilmasi gerekir.
Ozel durum acgiklamalari Turkce olarak yapilmali, es
zamanl olarak Ingilizce aciklama yapilsa dahi Turkge
aciklamanin esas kabul edilecedine dair de agiklamaya
cekince koyulmalidir. Ozel durum agiklamalari KAP'ta
yapilan agiklamanin ertesi is guni bu agiklamalar,
ihraggilarin internet sitesinde de agiklanarak bes yil stre
ile bulundurmalidir.

TURK SERMAYE PIYASASI HUKUKUNDA KAMUNUN AYDINLATILMASI
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Code No. 6102. In addition to the relevant article,
the “Communiqué on the Principles of Financial
Reporting in the Capital Markets (11-14.1)", which
regulates the procedures and principles for financial
reports, should also be taken into consideration.

Financial reports are one of the instruments that
provide the most qualified information about the
activities of the enterprises. The responsibility for the
public disclosure of these reports is incumbent on
the board of directors. Furthermore, independent
audit obligationis one of the responsibilities brought
toissuers. In addition to financial reports, issuers are
also obliged to disclose their independent audit
reports to the public. Moreover, in accordance
with the first article of the Communiqué on Public
Disclosure Platform, entitled as "Purpose and
Scope’, one of the purposes of the aforementioned
communiqué is to reqgulate the procedures and
principles regarding the transmission of reports
prepared by independent audit firms to corporations
and firms who are obliged to disclosure such
information.

Issuers are obliged to publish their annual and
interim financial reports, in addition to the PDP,
on their own websites, after they have been made
public disclosure, in a way that can be easily accessed
by financial report users. Furthermore, it should be
noted that this information must be kept publicly
available on the websites for at least S years.

VI. PUBLIC DISCLOSURE OF MATERIAL
EVENTS

Public disclosures of material events also constitute one
of the foundations of public disclosure. As explained
above, it will be insufficient to reflect the business and
transactions of the company during the vyear to the
public with the periodic disclosure of annual and interim
financial reports, and therefore the information may
need to be updated. In addition to article 15 of the CML,
the secondary regulations "Communiqué on Material
Events Disclosure" and the Guide should be examined as
awhole while making a material event disclosure.

PUBLIC DISCLOSURE IN THE TURKISH CAPITAL MARKET LAW

According to the Guide, information consists of
inside and ongoing information. The content of
ongoing information is composed of all information,
events and developments other than internal
information. General and public information such
as changes in capital structure and management
control, calculation of voting rights are entitled
as ongoing information. Information, events and
developments that may affect decisions of investors
regarding with capital market instruments or
issuers but have not yet been disclosed to the
public constitute inside information. Inside
information must be disclosed to the public by
the issuer whenever they emerge or are learned.
Thus, all market participants will have an equal
level of knowledge simultaneously; and therefore
it will be possible to prevent the market from
obtaining incomplete and incorrect information.
The postponement of public disclosure of inside
information may only be possible in order to avoid
any damages of the legitimate interests of the issuer,
or any information that may cause adverse events is
kept confidential provided that it ensures that such
information is kept in strict confidence. As soon as
the causes justifying the postponement of public
disclosure of insider information are removed, such
inside information must be disclosed to the public.
Legitimate interests should be evaluated on their
own in each case and passed through the CML filter.
It is one of the examples given in the Guidelines for
legitimate interests that if the public disclosure of
the negotiations held before the conclusion of the
contract negotiations is in progress, would affect the
results of the contract and cause the loss of one of
the parties, the situations in which the disclosure of
this matter to the public will prevent the agreement
to be made within this scope. In the event that inside
information is postponed, the issuer should take all
necessary precautions regarding the confidentiality
of this information, and should not create any
conditions that may lead to misleading of investors
and inequality of information. If the confidentiality of
information cannot be protected, a public disclosure
must be made immediately.




VI SONUC

Kamuyu aydinlatma sarekli ve 6zel du-rumlarda
olmak Gzere iki temel kalem altinda toplanmistir.
Belirli  dénemlerde  kamunun  aydinlatilarak
isletmenin verimliligi, kar potansiyeli, yatirimlari gibi
hususlardayatinimcininstrekliolarak bilgilendirilmesi
ve dogru kararlar alabilmelerinin éndnin agilmasi
hedeflenmistir. Isletmenin il igerisinde yasadid
ve derhal kamunun aydinlatiimasi gerekli olan 6zel
durumlarda ise, kanunen agiklanmasi herhangi bir
doneme badlanmamis, her ihragginin minhasiran
yasadigi ve yatinmcilar etkileme potansiyeli olan
bilgilerin, durumlarin veya olaylarin agiklanmasi
gereklidir. Tum bu agiklamalar yapilirken tim yasal
mevzuat bir butiin olarak ve en guncel haliyle ele
alinmalidir.

Nitekim ihraccilar her ne kadar vetkili kuruluslar,
devlet otoriteleri, ic ve dis denetim mekanizmalar
tarafindan gozetim altinda olsalar da pay sahiplerinin
haklarinin korunmasinin en tutarli ve guvenli yolu
kamuyu duzenli, eksiksiz, dogru, tam, dolaysiz,
anlasilabilir sekilde aydinlatmaktan ge¢mektedir.
Suphesiz ki tim bu seffafligi saglamanin yolu ise,
etkin  bir kamuyu aydinlatma mekanizmasinin
kurulmasiyla saglanabilecektir.
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Disclosures of material events should be made
in Turkish, and reservations should be made in
the disclosures that the Turkish disclosure will be
accepted as the basis even if an English disclosure is
made simultaneously. Public disclosures of material
events must be disclosed on the website of the
issuers on the next business day after the disclosure
made in the PDP and kept for a period of five years.

VII. CONCLUSION

Public disclosure is grouped mainly under two
headings as continuously and material events
disclosures. In certain periods, it is aimed to inform
the public on matters such as the efficiency of the
business, profit potential and investments, and to
pave the way for them to make the right decisions.
In material events where the business encounters
during the year and immediate public disclosure is
required, disclosure of information, situations or
events that are not legally bound to any period, each
issuer encounters exclusively and have the potential
to affect investors. While making all these public
disclosures, all legal legislation should be considered
as a whole and in its most up to date form.

As a matter of fact, although the issuers are under
surveillance by authorized institutions, authorities,
internal and external audit mechanisms; the most
consistent and safe way to protect the rights of
the shareholders is to inform the public regularly,
completely, accurately, completely, directly and
intelligibly. Undoubtedly, the way to ensure all this
transparency can be achieved by establishing an
effective public disclosure mechanism.
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Rekabet hukukunun ana mevzuati olan 4054 sayili
Rekabetin Korunmasi Hakkinda Kanun'da (4054
Sayili Kanun”) 24.06.2020 tarihinde Resmi Cazete’'de
yayimlanarak yurirlige giren 7246 sayili Kanun ile
kapsamli degisiklikler yapilmis, rekabet hukukuna
TaahhUt ve Uzlasma mekanizmalari getirilmistir.

Bu dedisikliklerle Taahhit ve Uzlasma mekanizmalariile
ilgili detaylarin cikartilacak tebligler ile duzenlenecedi
hikme baglanmisti. Bu dodrultuda da Rekabeti
Sinirlayici Anlasma, Uyumlu Eylem ve Kararlar ile
Hakim Durumun Kétdye Kullanilmasina  Yénelik
Onarastirmalarda  ve  Sorusturmalarda  Sunulacak
Taahhutlere lliskin Teblig (“Taahhdit Tebligi”) 16 Mart
2021 tarih ve 31425 sayili Resmi Gazete'de ve “Rekabeti
Sinirlayici Anlasma, Uyumlu Eylem Ve Kararlar ile
Hékim Durumun Kétaye Kullanlmasina  Yénelik
Sorusturmalarda Uyqulanabilecek Uzlasma Usultine
lliskin  Yonetmelik” (“Uzlasma Yonetmeligi”) ise 15
Temmuz 2021 tarihinde Resmi Gazetede yayinlanmistir.

Rekabet hukuku alanina onemli vyenilikler getiren
Uzlasma ve Taahhut mekanizmalarini asagida onemli
noktalariyla birlikte aktaracagiz.

1. UZLASMA
a) Uzlagsma Miiessesi Nedir?

Uzlasma, aslinda vergi mevzuatinda yer alan uzlasma
mekanizmaslile benzerlik arz etmektedir. Bu kapsamda
Rekabet Kurulu (“Kurul”), hakkinda sorusturma
baslatilan ve ihlalin varligi ile kapsamini kabul eden
tesebblis veya tesebbus birlikleri ile sorusturma
raporunun teblidine kadar uzlasabilecek ve uzlasma
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sonucu idari para cezasinda Uzlasma Yonetmeliginde
belirlenen tutarda indirim uygulanabilecektir.

idari para cezasi tutarlarinda indirim uygulanmis
olmasi 5326 sayili Kabahatler Kannun 17. maddesinin
6. fikrasi kapsaminda %25 indirim yapilmasina da
engel teskil etmeyecektir. Sdrecin uzlasma ile
neticelenmesi halinde, idari para cezasi ve uzlasma
metninde ver alan hususlar uzlasmanin taraflarinca
dava konusu yapilamayacaktir. Dolayisiyla uzlasmanin
ashinda ilgili tesebbusler tarafindan oldukga onemli
ancak riskli bir prosedir oldugunu goriyoruz.

Uzlasma Yonetmeligi'nin genel ilkelerini dizenleyen
4. maddesinde uzlasma ile uygulanacak indirimin
sinirlarinetolarak ¢izilmis ve uzlasma usuli sonucunda
idari para cezasinda ylzde ondan yiUzde yirmi bese
kadar indirim uygulanabilecedi belirtilmistir.

b) Uzlasma Goriismeleri icin Son Tarih Nedir?

4054 Sayil Kanun'un 43. maddesine eklenen yeni fikra
uyarinca uzlasma gorusmeleri, hakkinda sorusturma
baslatilan ve ihlalin varligi ile kapsamini kabul eden
tesebbis veya tesebbus birlikleri ile sorusturma
raporunun tebligine kadar uzlasma saglanabilecedi
belirtilmektedir. Uzlasma gorusmeleri, hakkinda
sorusturma baslatilan tesebbuslerin talebiyle ya da
Kurul tarafindan re’sen de baslatilabilecektir.

c) Uzlasma Goriismeleri Nasil
Gergeklestirilecek?

Uzlasma Yonetmeligine gore tesebbuslerin uzlasma
talebi var ise bu taleplerini yazili olarak Kurula
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TWO NEW INSTITUTIONS JOINING
TO THE COMPETITION LAW:
RECONCILIATION AND COMMITMENT

Comprehensive changes were made in the Law
No. 4054 on the Protection of Competition
(“Law No. 4054”), which is the main legislation of
competition law, with the Law No. 7246, which was
published in the Official Cazette on 24.06.2020, and
Commitment and Reconciliation mechanisms have
been joined into competition law.

With these amendments, it has been requlated that
the details of the Commitment and Reconciliation
mechanisms will be regulated in the communiqués
to be issued. In this direction, the Communiqué
on Commitments to be Submitted in Preliminary
Inquiries and Investigations Regarding Anti-
Competitive  Agreements, Concerted Actions
and Decisions and Abuse of Dominant Position
(“Communiqué on Commitment”) was published
in the Official Cazette dated 16 March 2021
and numbered 31425 and the ‘Regulation on
the Reconciliation Procedure  Applicable in
Investigations on Anti-Competitive Agreements,
Concerted Actions and Decisions and Abuse of
Dominant Position” (“Reconciliation Regulation”)
was published in the Official Gazette on 15 July 2021.

We will present the Reconciliation and Commitment
mechanisms, which bring important innovations
in the field of competition law, together with their
significant points below.

1. RECONCILIATION
a) What is the Reconciliation Unstitute?

Reconciliation is actually similar to the reconciliation
mechanism in the tax legislation. In this context,
the Competition Board (“Board”) will be able to
come to terms with the enterprises or associations
of enterprises, which are under investigation and
acknowledging the existence and extent of the
breach, until the notification of the investigation
report, and as a result of the settlement, the
administrative fine will be reduced in the amount
determined in the Reconciliation Regulation.

The fact that the amount of administrative fines has
been reduced will not prevent the 25% discount
within the scope of the é"paragraph of the 17th
article of the Misdemeanor Law No. 5326. In the
event that the process ends with reconciliation,
the administrative fine and the issues in the
reconciliation text will not be the subject of a lawsuit
by the parties to the reconciliation. Therefore, we
see that reconciliation is actually a very important
but risky procedure by the relevant enterprises.

In Article 4 of the Regulation on Reconciliation,
which regulates the general principles, the limits
of the reduction to be applied by reconciliation are
clearly drawn and it is stated that as a result of the
settlement procedure, a reduction of ten percent
to twenty-five percent can be applied to the
administrative fine.




iletmeleri gerekmektedir. Kurul, bu talebi kabul edip
taraflar uzlasma gorUsmelerine davet edebilecedi
gibi uzlasma talebini reddetme vetkisi de
bulunmaktadir. Burada Kurul, uzlasma gorusmelerini
baslatip baslatmama kararini verirken,sorusturma
taraflarinin sayisi, sorusturma taraflarinin dnemli
bir kisminin uzlasmaya basvurup basvurmadig,
ihlalin kapsami ile delillerin niteligi, sorusturma
taraflariyla ihlalin varligina ve kapsamina iliskin
ortak bir kanaate ulasmanin mimkan olup olmadigi
hususlarini dikkate alacaktir. Kurul, uzlasma strecini
resen baslatmasi halinde, sorusturma taraflarin
uzlasma gorusmelerine dodrudan davet edecektir.
Sorusturma taraflar;, bu davet Uzerine uzlasma
gorismelerine  baslamak isteyip istemediklerini,
davetin tebliginden itibaren on bes gun icinde yazili
olarak bildirmelidir. Aksi takdirde yapilan bildirimler
dikkate alinmayacaktir.

Burada uzlasma gorismelerine baslanmis olmasinin,
uzlasma taraflarinin kendileri hakkinda isnat edilen
ihlali kabul ettikleri anlamina gelmeyecedini, uzlasma
taraflarinin, uzlasma metninin sunulmasina kadar
uzlasma surecinden ¢ekilebilecegini vurgulamak
isteriz. Birden fazla uzlasma tarafi var ise bu durumda
uzlasma gorasmeleri ayri ayri yariatilecek ve yapilan
tum gortsmeler kayit altina alinacaktir.

d) Uzlagsma Ara Karari Nedir ve Hangi Hususlari
icerir?

Uzlasma Yonetmeligi  uyarinca  Kurul, uzlasma
gorusmelerinin - tamamlanmasini  takiben strece
iliskin bir ara karar dizenleyecek ve bu ara kararda
asagidaki hususlara yer verecektir. Uzlasma kararinin
en onemli noktasi da su ki; uzlasma ara kararinda yer

isnat edilen ihlalin niteligi ve kapsami
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verilen hususlar uzlasma taraflarinca mizakere konusu
yapilamayacak, Kurul'un ara kararda ver verdigi para
cezalarinda pazarlik s6z konusu olmayacaktir.

e) Uzlasma Siireci Nasil Sonlandirilacak?

Uzlasma Yonetmelidi uyarinca uzlasma tarafi eder
uzlasma ara kararinda bildirilen hususlari kabul ederse
Kurula uzlasma metni sunacaktir. Sunulan uzlasma
metninde eksikliklerin - bulunmasi  halinde Kurul,
bir defaya mahsus olmak Uzere yedi gin icinde bu
eksikliklerin giderilmesi icin ilgili tarafa stre verebilir.
Bu sure icerisinde eksiklikler giderilmez ise ilgili taraf
bakimindan strecin uzlasma ile sonuglanmadigi kabul
edilerek olagan sorusturma usull takip edilecektir.
Ayrica 6nemle belirtmek gerekir ki usuline uygun
sekilde sunulan uzlasma metni geri cekilemeyecektir.
Uzlasma metninin Kurum kayitlarina girmesinden
itibaren on bes gun iginde, Kurul tarafindan ihlal
tespitinin ve idari para cezasinin yer aldigi bir
nihai kararla ilgili taraf bakimindan sorusturma
sonlandirilacaktir.

Uzlasma gorUsmeleri her zaman uzlasma ile
sonuclanmayabilin.  Uzlasma  Yonetmeliginin - 11.
maddesine gore uzlasma tarafinin uzlasma metnini
sresi icinde gondermemesi, gonderilen uzlasma
metninde  bulunan  eksikliklerin  stresi icinde
giderilmemesi, Kurulun 4. maddenin 6. fikrasi
kapsaminda uzlasma surecinin sona erdirilmesine
karar vermesi veya uzlasma tarafinin 6. maddenin 2.
fikrasi dogrultusunda uzlasma strecinden gekilmesi
hallerinde ilgili taraf bakimindan uzlasma slreci
sonlandirilacak ve olagan sorusturma usull takip
edilecektir. Bu durumda, uzlasma gorismeleri
kapsaminda uzlasma tarafinca sunulan beyanlar dosya

Uzlasma metninin Kuruma gonderilmesi igin verilecek
ve on bes giint asmavyacak kesin stre

Ceza Yonetmeligi kapsaminda hesaplanan
azami idari para cezasi orani

Verilecek azami idari para cezasi orani ve miktari

Uzlasma usult sonucunda uygulanacak indirim orani

Varsa, Aktif Isbirligi Yonetmeligi kapsaminda
uygulanacak indirim orani

Uzlasma metninin stresiicinde gonderilmemesi halinde, Kurulun ara kararda yer verilen hususlarla bagl olmayacagi
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b) What is the Deadline for Settlement
Negotiations?

Pursuant to the new paragraph added to Article 43
of the Law No. 4054, it is stated that reconciliation
negotiations can be reached until the notification
of the investigation report with the enterprises
or associations of enterprises which are under
investigation and acknowledging the existence and
extent of the breach. Reconciliation negotiations may
also be initiated at the request of the enterprises, that
are under investigation, or ex officio by the Board.

c) How Will Reconciliation Negotiations Be
Conducted?

According to the Reconciliation Regulation, if
enterprises have a request for reconciliation, they
must submit their requests in writing to the Board. The
Board may accept this request and invite the parties to
reconciliation negotiations, or it also has the authority
to reject the reconciliation request. Here, when
decidingwhethertoinitiate reconciliation negotiations,
the Board will take into account the number of parties
to the investigation, whether a significant part of the
investigation parties have resorted to reconciliation,
the scope of the breach and the qualification of the
evidences, whether it is possible to reach a consensus
with the parties to the investigation regarding the
existence and scope of the breach. If the Board initiates
the reconciliation process ex officio, it will directly invite
the parties to the reconciliation negotiations. The
parties must notify in writing within fifteen days from
the notification of the invitation, whether they wish to
start reconciliation negotiations upon this invitation.
Otherwise, the notifications will not be considered.

The qualification and extent of the alleged breach

We would like to emphasize that the start of
reconciliation negotiations does not mean that the
reconciliation parties have accepted the breach
attributed to them, and that the reconciliation parties
may withdraw from the reconciliation process until the
presentation of the reconciliation text. If there is more
than one reconciliation party, then reconciliation
negotiations will be conducted separately and all of
it will be recorded.

d) What is the Settlement Interlocutory Ruling
and What Matters Does It Include?

Pursuant to the Reconciliation Regulation, the Board
willissue aninterlocutory ruling regarding the process
following the completion of the reconciliation
negotiations and will include the following matters in
this interlocutory ruling.

The most important point of the reconciliation
decision is that; matters included in the interlocutory
decision of reconciliation will not be the subject of
negotiation by the parties of the reconciliation, and
there will be no negotiation in the fines included in
the interlocutory ruling of the Board.

e) How will the reconciliation process be
finalized?

In accordance with the Reconciliation Regula-
tion, if the party accepts the matters stated in the
interlocutory decision, it will submit a reconciliation
text to the Board. If there are deficiencies in the
submitted reconciliation text, the Board may, for
once, give the relevant party time to correct these
deficiencies within seven days. If the deficiencies are

The definite period that does not exceed fifteen days, to be
given for sending the reconciliation text to the Institution.

Maximum administrative fine rate calculated within
the scope of the Penal Code

Maximum administrative fine rate and amount
to be imposed

The discount rate to be applied as a result of the
settlement procedure

If any, the discount rate to be applied within the
scope of the Active Cooperation Reqgulation

Ifthe reconciliation text is not sent in due time, the Board will not be bound by the matters included in the interlocutory decision.
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kapsamindan cikarilacak ve sorusturma sonucunda
alinacak nihai karara dayanak yapilmayacaktir. Bu
hususun taraflarin uzlasma gortsmelerinde daha
rahat bilgi belge paylasmasi, uzlasma gérismelerinin
olumsuz sonuglanmasi halinde sundugu belglerin
aleyhine delil olarak kullaniimasi endisesini ortadan
kaldirmasi bakimindan olduk¢a faydali oldugunu
soylemeliyiz.

f) Hangi ihlaller igin uzlasmaya basvurulabilir?

Asadida agiklanacak olan taahhit mekanizmasindan
farkli olarak, uzlasma muessesesi, acik ve adir ihlaller
de dahil olmak Gzere 4054 Sayili Kanun'un 4. ve 6.
maddelerikapsamina giren her turlt ihlal bakimindan
uygulanabilir.

2. TAAHHUT
a) Taahhiit Miiessesesi Nedir?

TaahhUt muessesi ile, 6n arastirma ya da sorusturma
strecinde ver alan tesebbuslerin, rekabeti kisitlayici
anlasmalar veya hakim durumun kotaye kullanilmasi
kapsaminda ortaya c¢ikan rekabet sorunlarinin
giderilmesine yonelik olarak taahhut niteliginde
belirli yakumlulukler altina girmeleri ve Kurul’un
da bu taahhatleri kabul etmesi halinde tesebbusler
hakkinda sorusturma agmayabilmekte acilan bir
sorusturmayi sonlandirabilmektedir.

b) Taahhiit Miiessesesi Hangi Hallerde
Uygulanmaz?

TaahhUt  muessesinin - uygulanmasinda  agir  ve
acik ihlal halleri istisna tutulmustur. Yani taahhat
kurumunun uygulanabilmesi icin rekabeti kisitlayici
oldugu iddia edilen anlasma ya da uyumlu eylemlerin
adir ve acik ihlal olmamasi gerekmektedir. Agir
ve aclik ihlal olarak kabul edilen haller; Taahhit
Tebligi’'nin 4. maddesinde aciklanmistir. Buna gore,
rakipler arasinda fiyat tespiti, bolge veya musteri
paylasimi ve arz miktarinin kisitlanmasi ihlalleri adir
ve agik ihlaldir ve bunlarin varligi halinde tashhut
muessesinden faydalanmak mumkan dedildir.
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c) Taahhiit Sunma Talebi igin Siire Siniri S62
Konusu mu?

4054 Sayili Kanun'un 43. maddesinin 3. fikrasi
uyarinca yuaritulmekte olan bir on arastirma ya
da sorusturma surecinde taahhit sunulabilecedi
belirtiimesine karsin  Taahhtt Teblidi agikga 5.
maddesinde sorusturma strecindeki taahhit sunma
taleplerinin - sorusturma  bildiriminin  tebliginden
itibaren 3 ay icerisinde Kurum’a iletiimesinin zorunlu
oldugunu belirtmektedir. Ayrica tashhit talepleri
Kurul'a yazili olarak iletilmelidir.

d)Taahhiit Sunma Siireci ve Goriismeleri Nasil
Yiiritiilecek?

Taahhtt  gortusmeleri,  Taahhut — Tebligi'nin = 6.
maddesinde duzenlenmektedir. Buna gore; talebi
alan Kurul, ilgili anlasma, karar yahut uygulamanin
acik ve adir ihlal niteliginde olup olmadigi ve
gerekli gorilen diger hususlari da dederlendirecek,
ya taahhut goérismelerinin baslatilmasina  yahut
taahhit sunma talebinin reddi ile taahhut strecinin
sonlandiriimasina karar verebilecektir.

Kurul, inceleme konusu rekabet sorunlarinin yeterli
aciklikta ortaya konamamis olmasi ve daha detayli
arastirmaya ihtivac duyulmasi hallerinde, taahhit
gorismelerinin baslatiimasi ya da sonlandirilmasi
kararini erteleyebilir.  Bu durum, on arastirma
sirasinda soz konusu olursa igili kararin verilmesi
sorusturma  strecine  birakilabilir.  Kurul, ayrica
taahhut gordsmeleri sirasinda baska tesebbuslere,
tesebbus birliklerine ve kisilere iliskin ticari sirlar
ve gizli bilgler hari¢ olmak Gzere, inceleme konusu
rekabet sorunlarini tagshhit sunacak taraflara aciklar,
sorunlarin tespitine dayanak teskil eden bilgi ve
belgeleri taraflara sunar.

Taahhtt  gorusmeleri sozIli ve vyazili - sekilde
yapilabilecektir. S6z10 olarak yapilacak gorismelerin
tutanak ile kayit altina alinacagdi duzenlenmektedir.
Son olarak taahhtadun sunulmasr icin taninacak stre,
incelemenin asamasina ve taahhidin kapsamina
g6re Kurul tarafindan belirlenecektir.
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not rectified within this period, it will be accepted
that the process has not resulted in reconciliation
for the relevant party, and the ordinary investigation
procedure will be followed. It should also be noted
that the reconciliation text duly submitted cannot be
with drawn.

The investigation will be terminated for the relevant
party with a final decision by the Board, which
includes the detection of the breach and the
administrative fine, within ffteen days after the
text of the reconciliation enters the Institution's
records. Reconciliation negotiations do not always
result in compromise. If the party does not send the
reconciliation text in due time according to Article
11 of the Reconciliation Regulation, the deficiencies
in the sent text are not corrected in due course,
the Board deciding to terminate the reconciliation
process within the scope of the 6" paragraph of
the 4" Article, or the party’s withdrawal from the
process in accordance with the 2" paragraph of
the 6™ Article, the reconciliation procedure will be
terminated for the relevant party and the ordinary
investigation procedure will be followed. In this
case, the statements submitted by the party within
the sphere of the reconciliation negotiations will
be excluded from the scope of the file and will not
be used as a foundation for the final decision to
be taken as a result of the investigation. We should
say that this is very useful for the parties to share
information and documents easier in the reconciliation
negotiations and eliminate the concern that the
documents submitted as evidence will be used as proof
against them in case the reconciliation negotiations
end negatively.

f) For which breaches can reconciliation be
applied?

Unlike the commitment mechanism that will be
explained below, the institution of reconciliation can
be applied in respect of all kinds of breach within the
scope of Articles 4 and 6 of Law No. 4054, including
open and gross breaches.

2. COMMITMENT
a) What is the Commitment Institution?

With the commitment institution, if the enterprises
involved in  the preliminary investigation or
investigating process undertake certain obligations
which qualify as commitments, in order to eliminate
competition problems arising within the scope of
agreements restricting rivalry or abuse of dominant
position, andthe Board acceptsthese commitments, It
may not open an investigation against the enterprises
or it may terminate the ongoing investigation.

b) In Which Cases Is the Commitment
Institution Not Applicable?

Inthe implementation of the commitment institution,
open and gross breaches are excluded. In other
words, in order for the commitment institution to
be enforced, agreements or concerted actions
that are claimed to be restrictive of competition
must not be an open and gross breach. Cases
considered as open and gross breaches is explained
in Article 4 of the Communiqué on Commitment.
Accordingly, breaches of price fixing, region or
customer allocation, and restriction of supply among
competitors are gross and open breaches, and in the
presence of these, it is not possible to benefit from
the commitment institution.

c) Is There a Time Limit for the Request to
Submit Commitment?

Although it is stated that a commitment can be
submitted during a preliminary investigation or
investigating process in accordance with the 3rd
paragraph of Article 43 of the Law No. 4054, the
Communiqué of Commitment clearly states in its
Sth article that the requests to submit commitments
during the investigation process must be submitted
to the Authority within 3 months from the notification
of the investigation notice. In addition, commitment
requests must be submitted to the Board in writing.

TWO NEW INSTITUTIONS JOINING TO THE COMPETITION LAW: RECONCILIATION AND COMMITMENT




e) Taahhiidiin igeriginde Yer Almasi Gereken
Hususlar Nelerdir?

TaahhUt Tebligi'nin 8. maddesine gore; ta
ahhut metninde taahhutle giderilmesi amaclanan
rekabet sorunu, taahhtdin ne oldudu, ne zamandan
baslanmak suretiyle yerine getirilecedi, ne kadar
streyle ve ne sekilde uygulanacagi, uygulanmasinda
gozetilecek sureler, bu surelerin hangi hallerde
uzayablecedi, taahhudun piyasaya etkisi, rekabet
sorununu nasil ¢ozecedi, tashhide uyumun nasil
izlenebilece@i ve gerekli gorilen diger hususlarin
yer almasi gerekmektedir. 4054 Sayili Kanun'a
uyulacagi seklinde genel taahhdtler, Gglncd kisilerin
eylemlerine yonelik taahhutler ya da secenekli /
alternatif taahhutler iceren taahhit metinlerinin
kabul edilmeyecedi acik¢a belirtilmistir. Taahht,
rekabet sorunlarinin niteligine goére davranissal
ve vapisal tashhitleri tek baslarina veya birlikte
icerebilecektir.

Ayrica taahhidin uygulanmasinin Gglncy kisilerle
anlasma saglanmasini gerektiren hallerde, Gginca
kisilerle anlasma saglanabilecedine dair belgelerin
de taahhit metnine ek olarak ibraz edilmesi
gerekmektedir.

f) Taahhiidiin Kurul Tarafindan Degerlendirilme
Siirecinde Neler Olacak?

Taahhut Tebligi'nin 10. maddesine gore taahhddin
uygun bulunmasi halinde Kurul tarafindan ilgili
taghhut badlayici  hale getirilerek  sorusturma
acilmamasina  veya sorusturma  aglmis ise
sorusturmaya son verilmesine yahut taahhut
hakkinda Gglincd kisilerin goraslerinin alinmasina
karar verilebilecektir.

Taahhudin uygun bulunmamasi halinde ise Kurul,
bir defaya mahsus olmak Uzere taahhit metninde
taraflarca Kurul'un degerlendirmeleri ¢ergevesinde
ve belirledigi sure icerisinde tashhutte degisiklikler
yapilmasina veya taahhit strecinin sonlandiriimasina
karar verebilecektir.
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Taahhut Tebligi'nin 1. maddesi, Kurul'a taahhit
hakkinda Uglncl kisilerin gorUslerini alma yetkisi
vermektedir. Boylesi bir yetkinin kullanilmasi halinde
Kurul, ilgili karardan itibaren on gun igerisinde
rekabet sorunlarinin ve taraflarca sunulan taahhut
metninin ticari sirlarindan ve gizli bilgilerden
arindinlmis  ozetini gondermek veya internet
sayfasinda yayimlamak suretiyle, ilgililerin goraslerini
Kurul tarafindan belirlenecek sdre icerisinde
sunabileceklerini bildirecek ve Gctnci kisilerden
gelen gorisler dogrultusunda  dederlendirme
yapabilecektir. Kurul, Gglincl kisilerin taahhutlere
yonelik gorusleri kapsaminda taahhudi  tekrar
degerlendirdikten sonra taahhidu uygun bulmadidi
takdirde, taraflarin bir kereye mahsus olmak Gzere
taahhutte degisiklik yapabilmesine ya da taahhut
strecinin sonlandirilmasina karar verebilecektir.

g) Taahhiit Siireci Nasil Sonlandirilacak?

TaahhUt Tebligi'nin 13. maddesine gore, taahhit
metninin / degistirilmis taahhdt metninin belirlenen
sire igerisinde  sunulmamasi  veya  sunulan
taahhidun geri gekilmesi hallerinde tasahhit streci
sonlanacaktir. Burada, sunulan taahhudin geri
cekilmesi halinde yeniden taahhit sunma talebinde
bulunulamayacadini da belirtmek isteriz.

Taahhut Tebligi'nin 14. maddesi uyarinca Kurul,
taahhutlerin rekabet sorunlarini gidermek igin yeterli
olacadina kanaat getirirse, taahhit strecinin herhangi
bir asamasinda taahhudu ilgili taraflar agisindan
baglayici hale getirerek sorusturma agilmamasina
veya devam etmekte olan sorusturmaya son
verilmesine karar verebilir.

Taahht Tebligi, bu kararin rekabet sorununu ortaya
¢ikaran anlasmanin, kararin ya da uygulamanin
ihlal  olup olmadigi tespitini  icermeyecedini
isaret etmektedir. Bu durum ozel hukukta talep
edilecek tazminat icin 6nem arz etmekte olup,
soz konusu karar tazminat davasinda delil olarak
kullanilamayacaktir.
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d) How will the Commitment Submission
Process and Negotiations Be Conducted?

Commitment negotiations are reqgulated in Article
6 of the Communiqué on Commitment. According
to this; The Board receiving the request, will also
evaluate whether the relevant agreement, decision
or act is in the qualification of an open and gross
breach and other matters deemed necessary,
and may decide to either initiate the commitment
negotiations or terminate the process with the
rejection of the request to submit commitment.

If the competition problems that are subject
to the investigation have not been sufficiently
clarified and more detailed research is needed, the
Board may delay the decision to start or end the
commitment negotiations. If this situation occurs
during the preliminary investigation, the relevant
decision can be left to the investigating process.
During the commitment negotiations, The Board
also discloses the competition problems, which
are subject to the investigation, and presents the
information and documents that form the basis of
the determination of the problems to the parties
that will submit the commitment, excluding trade
secrets and confidential informations relating to
other enterprises, associations of enterprises and
individuals.

Contract negotiations can be made verbally and
in writing. It is requlated that the verbal interviews
will be recorded with the minutes. Finally, the time
allowed for submission of the commitment will be
determined by the Board according to the stage of
the review and the scope of the commitment.

e) What are the Matters That Should Be
Included in the Content of the Commitment?

According to Article 8 of the Communiqué on
Commitment, in the text of the commitment;
competition problem that is aimed to be solved
with the commitment, what the commitment is,
when it will be fulfilled, how long and how it will

be implemented, the periods to be observed in
the implementation of the commitment, in which
cases these periods may be extended, the effect
of the commitment on the market, how it will
solve the competition problem, how compliance
with the commitment can be monitored and other
matters deemed necessary should be included. It
has been clearly stated that general commitments
to comply with the Law No. 4054, commitments for
the actions of third parties or commitment texts
containing optional/alternative commitments will
not be accepted. The commitment may include
behavioral and structural commitments individually
or together, depending on the qualification of the
competition issues.

In addition, in cases where the implementation of
the commitment requires an agreement with third
parties, documents showing that an agreement can
be reached with third parties must be submitted in
addition to the text of the commitment.

f) What Will Happen During the Evaluation
Process of the Commitment by the Board?

According to Article 10 of the Communiqué
on Commitment, if the commitment is found
appropriate, the Board may decide not to open an
investigation by making the relevant commitment
binding, or to terminate the investigation if an
investigation has been initiated, or to seek the
opinions of third parties about the commitment. If
the commitmentis not found appropriate, the Board
may decide, for once, on the making of the changes
in the text of the commitment by the parties, within
the framework of the Board's evaluations and the
period determined by the Board, or to terminate the
commitment process.

Article 11 of the Communiqué on Commitment
authorizes the Board to receive the opinions of
third parties about the commitment. In case such an
authority is exercised, the Board will notify that the
relevant parties can present their opinions within a
period to be determined by the Board, by sending
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Kurul, Taahhut Tebligi'nin 15. maddesine gore,
taraflarin taahhdde uyumlarini izleyecebilecek, bu
kapsamda taraflardan dizenliolarak rapor sunulmasi,
denetim amaciyla UgUncy kisilerin atanmasi ya da
meslek birlikleriyle veya ilgili kurum ve kuruluslariyla
is birligi yapilmasi gibi yollara basvurabilecektir.
Ayrica Kurul'un, taahhtlerin uygulanmasini resen
inceleme yetkisi de mevcuttur.

3. Uzlagsma ve Taahhiit Mekanizmalari Devam
Eden Sorusturmalara da Uygulanabilecek Midir?

Evet, Taahhut kurumu, bu hususu dazenleyen
Taahhtt Tebligi'nin yararlige girdigi 16.03.2021
tarihinden itibaren devam eden 6n arastirma veya
sorusturmalara, Uzlasma mekanizmasi ise Uzlasma
Yonetmeligi'ninyrurlige girdigitarih olan15.07.2021
tarihinden once baslatilan ancak sorusturma raporu
teblig edilmemis olan sorusturmalar hakkinda da
uygulanabilecektir.

TR
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a summary of the competition issues and the text
of the commitment submitted by the parties, free
of trade secrets and confidential information, or
by publishing it on the website, within ten days
following the relevant decision and the Board will
be able to evaluate in line with the opinions owned
by third parties. After the Board reevaluates the
commitment within the scope of the opinions of the
third parties regarding the commitments, if it does
not find the commitment appropriate, it may decide
for the parties to make changes in the commitment
for once or to terminate the commitment process.

g) How will the Commitment Process be
Ended?

According to Article 13 of the Communiqué of
Commitment, the commitment process will be
terminated if the commitment text/amended
commitment text is not submitted within the
specified time or the submitted commitment is
withdrawn. Here, we would like to indicate that in case
of withdrawal of the presented commitment, it is not
possible to request to submit a new commitment.

Pursuant to Article 14 of the Communiqué on
Commitment, if the Board considers that the
commitments will be sufficient to resolve the
competition problems, it may decide not to initiate an
investigation by making the commitment binding for
the parties or to terminate the ongoing investigation
at any stage of the commitment process.

Communiqué of Commitment indicates that this
decision will not include the determination of
whether the agreement, decision or act that reveals
the competition problem is a breach or not. This
situation is important for the compensation to be
claimed in private law, and the said decision cannot
be used as an evidence in the suit for damages.

According to Article 15 of the Communiqué on
Commitment, the Board will be able to monitor
the parties’ compliance with the commitment,
and in this context, it will be able to resort to ways
such as reqgularly submitting reports from the
parties, appointing third parties for audit purposes,
or cooperating with professional associations or
relevant institutions and organizations. In addition,
the Board has the authority to examine the
implementation of the commit-ments ex officio.

3. Can Reconciliation and Commitment
Mechanisms Be Applied to Ongoing
Investigations?

Yes, the Commitment Institution will be able to
applied to the ongoing preliminary investigations
or investigatings continuing from 16.03.2021. The
reconciliation mechanism, on the other hand,
can also be applied to the investigations that the
investigation report has not been notified and
initiated before 15.07.2021, which is the date of entry
of the Reconciliation Regulation into force.

TWO NEW INSTITUTIONS JOINING TO THE COMPETITION LAW: RECONCILIATION AND COMMITMENT




I. GIRIS

Uluslararasi tahkim yargilamalariyla ulusal olarak
yuruttlen  iflas  prosedurlerinin - benimsedigi
prensiplerin birbirine tamamen zit olmasi, bir catisma
halinde nihai bir denge kurmak gerekliligiyle birlikte
bircok sorunu da beraberinde getirmektedir! iflas
prosedurlerine iliskin vyasal duzenlemelerin ¢odu
bor¢lunun malvarhidinin alacaklilara esit bir sekilde
dagiimini gozetmekle birlikte, bu prosedurlerin
yuratdlmesi kamu hukukunun bir parcasidir ve en
nihayetinde Devlet egemenlidi ¢ercevesinde aleni
olarak yuaratalar. Ote yandan tahkim, potansiyel
bor¢lu ve alacakli taraflar arasinda taraf ozerklidini
gozetir ve ¢codu tahkim vargilamasi da taraflarin
istedi dogrultusunda gizli olarak yuratulmektedir.
Bu sebeple bu iki sure¢ cakistiginda, ornegin
devam etmekte olan bir tahkim vyargilamasinin
taraflarindan birinin iflasi séz konusu oldugunda,
ilgili tahkim vyargilamasini yiriten vetkili hakem
heyetinin yargilamanin devaminda verecedi kararlar
ve bu kapsamda alinacak onlemler bakimindan, s6z
konusu Ulkenin iflasa iliskin yasal dizenlemeleriyle
tahkim yargilamasinin esasli prensipleri arasinda
bir denge kurulmasi kacinilmazdir. Bu iki strecin
birbiri Gzerindeki etkileri, yalnizca devam etmekte
olan bir tahkim davasi tarafinin iflasla karsi karsiya
olmasiyla sinirlanamaz.  Bunun disinda, taraflar
arasindaki anlasma geredi ilgili sozlesmelerinden
kaynaklanan uyusmazliklar bakimindan bir hakem
kurulunun vetkili kiindigi durumlarda da, tahkim
yargilamasi baslatiimadan direkt olarak ulusal iflas
duzenlemelerine  basvurulup  basvurulamayacagi
da uluslararasi arenada sik sik karsilasilan baskaca
sorulardan ve hatta sorunlardan biridir.

TR

TAHKIM VE IFLAS: IKI ZIT REJIMIN
CATISMASIYLA ONE CIKAN

PROBLEMLER

IREM PELEN
ipelen@egemenoglu.com

Konuya iliskin ornekler ¢odaltilabilmekle birlikte,
ozellikle Covid-19'un beraberinde getirdigi, dunya
capinda bircok sirketin etkilendigi finansal hezimet
sonucu  Onumuzdeki gunlerde giderek artacak
gibi gorundrken, bu iki prosedirin c¢atismasinin
gunimuze kadar bircok ulusal mahkeme ve cesitli
hakem heyetleri tarafindan verilen kararlara da konu
oldugu gorulmektedir. isbu makale icerisinde, zaman
zaman bu kararlardan bazilarina deginilerek, bu iki zit
strecin cakismasi sonucu birbirlerine etkileri ile bu
etkilesimin beraberinde getirdigi sorun ve sonuglar
aktarilmaya calisilacaktir.

[I. GENEL OLARAK TAHKIM VE IFLAS

Tahkim, milli ve milletlerarasi dizenlemeler uyarinca
taraflarin - ortak iradesine gore sekillenen bir
yargilama usull olup, taraflarin secim serbestisini
ve bu kapsamdaki 6zglrligant 6n plana ¢ikarmasi
sebebiile 6zellikle milletlerarasi karaktere sahip ticari
uyusmazliklarda oldukca yayginlasan bir uyusmazlik
cozim  yontemidir®  Taraflar  tahkime elverisli
sozlesmelerinden  kaynaklanan  uyusmazliklarin
¢ozUMU bakimindan, so6z konusu sdzlesme icerisine
bir tahkim sarti (tahkim klozu) ekleyerek veyahut
ayrica bir tahkim sozlesmesi imzalayarak, isbu
sozlesmelerden  kaynaklanan  uyusmazliklarin
¢6zGmU bakimindan milli yargr mercileri yerine,
hakem heyetlerini yetkili kilabilirler* Bu kapsamda
taraflar ilgili tahkim sarti veyahut tahkim sozlesmesi
ile (i) hakemlerin sayi ve niteliklerini; (i) hakemlerin
secilme/atanma bigimlerini; (i) tahkim yerini; (iv)
tahkim sozlesmesine uygulanacak hukuku; (v) tahkim
prosedUrine uygulanacak hukuku; (vi) sozlesmenin
esasina uygulanacak maddi hukuku;
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ARBITRATION AND INSOLVENCY:
PROMINENT PROBLEMS IN THE
CONFRONTATION OF TWO

OPPOSING REGIMES

[INTRODUCTION

The fact that the principles followed in international
arbitration proceedings and those followed in
domestic bankruptcy proceedings are diametrically
opposed creates a slew of issues, as well as the need
to strike a final balance in the event of a conflict.?
While most of the reqgulations regarding bankruptcy
procedures aim to distribute the debtor's assets
equally among the creditors, these procedures
are carried out under public law and are ultimately
enforced publicly within the framework of State
sovereignty. On the other hand, arbitration observes
party autonomy between potential debtor and
creditor parties, and most arbitration proceedings
are conducted confidentially at the request of the
parties. As a result, when these two processes collide,
such as when one of the parties to an ongoing
arbitration proceeding declares bankruptcy, it
is unavoidable to strike a balance between the
bankruptcy laws of the country in question and the
fundamental principles of the arbitration proceedings
in terms of the decisions to be made by the authorized
arbitral tribunals conducting the proceedings and
the measures to be taken in this regard. The impact
of these two processes on one another cannot be
restricted to the fact that one of the parties in a
pending arbitration case becomes bankrupt. Apart
from that, whether it is possible to apply directly to
national bankruptcy regulations without first initiating
arbitration proceedings in cases where an arbitral
tribunal is authorized in terms of disputes arising from
relevant contracts as per the parties' agreement
is another frequently asked question and even
problem in the international arena.

Although there are numerous examples on the
subject, it appears that the financial collapse caused
by Covid-19, which impacted many companies
around the world, will gradually worsen in the
coming days, the discrepancy between these two
methods, therefore, will increasingly be the subject
of judgements by several national courts and
arbitral tribunals. Some of these decisions will be
highlighted from time to time in this article, and the
impacts of these two opposing processes on each
other as a result of the overlap, as well as the issues
and outcomes that follow from this interaction, will
be attempted to be represented.

. ARBITRATION AND BANKRUPTCY IN
GENERAL

Arbitration, is an alternative dispute resolution
method that is tailored upon the common will of the
parties in accordance with national and international
requlations and it has become quite common
especially in such disputes that carry an international
character as it enhances and emphasizes the
party autonomy.® As such, instead of national
judicial authorities, the parties may authorize
arbitral tribunals, for the resolution of disputes
that may arise from the commercial contracts
that are suitable for arbitration, through including
an arbitration clause into the relevant contracts
executed between such parties or through signing
a separate arbitration agreement.” In this regard,
the parties may freely determine through such
arbitration clause or an arbitration agreement, (i) the
number and qualifications of the arbitrators, (ii) the
manner in which arbitrators are selected/appointed;
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(vii) basvurulacak ispat vasitalarini ve yargilamanin
usul ve seklini; (viii) yargilamada esas alinacak dili
serbestce belirleyebilirler.®

Taraf ozerkligi olarak adlandirilan temel bir prensip
Uzerinde sekillenen tahkim prosedurl, yukarida
da belirtildigi  Gzere ilgili sozlesme taraflarina
uyusmazliklarinin ¢ozamu ile ilgili buytk olctde
kontrol saglamaktadir. Bu husus, dzellikle uluslararasi
nitelik tasiyan uyusmazliklarda, yargilama strecinin
‘adaletli" ve "tarafsiz’ bir sekilde isledigine emin
olmak isteyen farkli Glke mensubu taraflar igin
oldukc¢a 6Gnem tasimaktadir. ?

Tahkim sayesinde vargilama sureci karsi taraf
Ulkesinin yargr  sistemine  birakilmadidi  ve
uyusmazlik ¢6zUmunun nétr bir forum Gzerinden
ilerlenmesi saglandigindan taraflarin bu husustaki
endiseleri de buyik olgide azalmaktadir. Bunun
disinda ve diger bircok ozelliginin yaninda, tahkim
taraflara uyusmazliklarini ilgili davanin kendine
has ozelliklerine uygun bigimde sekillendirebilme
esnekligi ve uyusmazlik alaninda bilgili ve tecribeli
insanlar tarafindan incelenme imkani tanimakta
oldugundan, gunumuzde ¢odu uluslararasi ticari
islemde uyusmazlik ¢o6zimd icin bir norm haline
gelmistir. °

Ulusal hukuki duzenlemelerde kamu hukukunun
ana parcalarindan biri olarak gorilen icra ve iflas
hukuku ise taraf 6zerkligi Gzerinde sekillenmemistir.
Aksine, icra ve iflas hukukunda taraflar arasindaki
mutabakattan ziyade, kamu yarari gozetilmektedir.
Icra ve iflas hukuku kapsamindakiyasal diizenlemeler
genellikle iflas eden sirketin alacaklilarina esit
muamele gosterilerek  sirketin - malvarlidr  ve
alacaklari Uzerinden borglarinin dagitimini amaglar.”
Hatta ve hatta, iflas etmis bir sirketin alacakhlarina
alacaklarinin daditilmasi esnasinda ilgili alacaklinin
s6z konusu bor¢ hakkinda daha onceden icra
takibine iliskin herhangi bir islem yapmis olup
olmamasi, yani alacakli tarafin tahsilata iliskin iradesi
gozetilmemektedir® Nitekim iflas valnizca muflisi
yani bor¢lu tarafi dedil, borclunun alacaklilarin, varsa
calisanlarini ve hatta bundan o6te, Ulke ekonomisini

TR

ve toplumsal yapiyi da etkilemektedir.” Bu sebepten
otara iflas hukukunun kamu hukukunun bir pargasi
olarak goralmesi ve muflisin tasfiye strecinin bizzat
devlet eliyle yaratulmesi kaginilmaz olmustur.

. TAHKIM VE IFLAS
PROSEDURLERININ BIRBIRI
UZERINDEKI| ETKILERI

Kamu vyarari ve taraf dzerkligi gibi aslinda birbirine
cok zit iki temel prensip tUzerinden sekillenen bu iki
prosedurin cakismasiyla birlikte bir catisma olmasi
da aslinda beklenen ve hatta kacinilmaz bir sonuctur.
Bu catismanin sonuglariyla ilgili yasal dizenlemeler
Ulkeden Ulkeye degisiklik gostermekle birlikte, ulusal
sistemler boyle bir catisma meydana geldiginde
genellikle iflas hukuku tarafindan korunan kamu
yararinin, tahkim anlasmasindan dodan bireysel
menfaatler karsisinda Ustin gelmesini amaglar’ Aslen
ulusal vyasal duzenlemelerin uluslararasi tahkim
hukuku UGzerindeki etkisi iflas  konusuyla sinirli
dedildir, ornedin ilgili uyusmazligin tahkime elverisli
olup olmamasi veya ve tahkim yargilamasi esnasinda
adil yargilanma hakkinin gozetip gézetiimemesine
iliskin dederlendirmelerde de ulusal vasalar ve
mahkemelerin rold buyiktir.?® Hatta iflas strecleri,
devam etmekte olan bir tahkim yargilamasi
esnasinda ilgili uyusmazhdin artik tahkime elverisli
olup olmadigi Uzerinde de tekrardan endiseler
yaratabilir.

iflas ve tasfiye strecinin devam etmekte olan
bir tahkim vargilamasina iliskin etkileri yukarida
da belirtildigi Uzere oldukga genistir. Ancak bu
etkilerden en onemlisi, iflas sirecinin  devam
etmekte olan bir tahkim yargilamasinin durmasina
sebep olup olamayacagina iliskindir. Bu husus aslinda
iflas strecinin dederlendirilmesiyle ilgili uygulanacak
hukukun belirflenmesini ve bu ¢ercevede ayrica
bir degerlendirme vyapilmasini  gerektirir.  Bu
dederlendirme sonucunda ise aslen iki temel farkli
sonuca ulasilabilir. iflas streciyle birlikte uyusmazhgin
tahkime elverisliligin  kaybolmasi, iflasa ugrayan
tarafin artik ehliyete sahip olmamasi ve/veya tahkim
anlasmasinin baglayici giictinin kayba ugramasi gibi
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(iii) the place of arbitration; (iv) the law applicable to
the arbitration agreement; (v) the law applicable to
the arbitration procedure; (vi) the substantive law
applicable to the merits of the contract; (vii) the
applicable rules on evidence (viii) the language or
languages to be used in the arbitral proceedings.®

Arbitration, as a procedure based on the notion of
party autonomy, provides the parties with a large
extent of control over the resolution process of
such disputes that may arise between them, as
furtherly mentioned above. This matter holds great
importance especially in international disputes, for
such parties from different countries who want to
make sure that the judicial process mains "fair" and
"impartial" throughout the whole proceeding."

As the trial process is not left to the judicial system
of opposing party’s country and the resolution of
the dispute is ensured to proceed through a neutral
forum, the concerns of the parties in this regard
are therefore greatly reduced by arbitration. Apart
from this and many other features, arbitration has
become the norm for dispute resolution in most
international commercial transactions today, as it
allows the parties the flexibility to tailor their disputes
in accordance with the unique characteristics of the
relevant case and the opportunity to be examined
by people who are knowledgeable and experienced
in the relevant fields.”

In enforcement and bankruptcy law, on the other
hand, the public interest takes precedence over
party autonomy and parties' agreement. In general,
legal procedures within the area of enforcement
and bankruptcy law strive to distribute the debts
of the bankrupt company across its assets and
receivables by treating the creditors of the insolvent
company equitably. Further, whether the relevant
creditor has taken any action regarding the debt
in issue prior to the distribution, that is, the will of
the creditor in relation to the collection is not taken
into account during the distribution of receivables
to creditors of a bankrupt company.” As a matter of
fact, bankruptcy affects not only the bankrupt, that

is, the debtor, but also the creditors of the debtor,
its employees, if any, and moreover, the country's
economy and social structure.® As a result, seeing
bankruptcy law as part of public law and having the
state handle the bankruptcy and liquidation process
has become unavoidable.

. THE IMPACT OF ARBITRATION AND
INSOLVENCY ON EACH OTHER

The collision and confrontation between these
two methods, which are influenced by two very
opposing underlying concepts, such as public
interest and party autonomy, is an expected and
even unavoidable conclusion. While the legal norms
governing the repercussions of this conflict differ by
country, national systems usually strive to prioritize
the publicinterest, which is protected by bankruptcy
law, over the individual interests emerging from
the arbitration agreement when such a conflict
arises.” Indeed, the impact of national regulations
on international arbitration law is not limited to the
issue of bankruptcy; for example, national laws and
courts play a significant role in determining whether
a dispute is arbitrable and whether the right to a fair
trialisupheld during the arbitration proceedings.” In
fact, bankruptcy procedures may rekindle questions
about whether the underlying issue is now arbitrable
in the midst of an ongoing arbitration.

As previously noted, the repercussions of
bankruptcy and liquidation on an ongoing
arbitration proceeding are substantial. The most
crucial of these implications is whether the
bankruptcy procedure can result in the suspension
of an ongoing arbitration. This problem necessitates
the assessment of the applicable law for evaluating
the bankruptcy procedure, as well as an examination
within that framework. Two fundamentally different
conclusions can be drawn as a result of this analysis.
The arbitration procedures may be halted during
the bankruptcy process for a variety of reasons,
including the loss of arbitrability of the dispute,
the insolvency party's competency, and/or the
arbitration agreement's binding power. On the
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nedenlerle tahkim yargilamasi fillen durdurulabilir.
Ote yandan, ilgili Glke hukukunun stre¢ Uzerindeki
mevcut ve gecerli yasal dizenlemeleri de dikkate
alinmak suretiyle, tahkim vyargilamasinin  esash
unsurlari Gzerinde degisiklikler yapilarak, 6rnedin
usuli bir yontem olan taraf dedisikligi prosediri
izlenerek aslen muflis sirket olan tarafin artik iflas
masasi haline getirilmesiyle, tahkim yargilamasinin
ayakta kalmasi ve devam etmesi de saglanabilir. %

Ancak yukarida da belirtildigi Uzere, iflas strecinin
mevcut tahkim vyargllamasi  Uzerindeki  etkisi
hakkinda bir degerlendirme vyapiimadan evvel,
konuya  uygulanacak  hukukun  belirlenmesi
gerekmektedir.  Ancak tahkim heyetleri ulusal
mahkemeler gibi uygulanacak hukuk veya kanunlar
ihtilafina iliskin meselelerde lex fori (hakimin hukuku)
ile bagl olmadigindan ve hatta ICC, SIAC, HKIAC,
LCIA gibi 6nde gelen tahkim enstittlerinin yazili
kurallarinda da iflasin tahkim yargilamasina etkisi
duzenlenmediginden, bu kapsamda uygulanacak
hukukun tespit edilmesi tartismali bir mesele haline
gelmistir. Peki hakem heyetleri boyle bir durumla
karsi karsiya kaldiklarinda, taraflarca segilen hukuku
mu, yoksa iflas davasinin acildigi mahkeme veri
hukukunu (lex fori concursus) mu, veya tahkim
davasini ulusal bir yargl verine baglayan tahkim
yeri hukukunu (lex loci arbitri) mu uygqulamalidir?
Uygulamada bu konuyla ilgili meshur olarak
tanimlanan ve Elektrim davalari olarak bilinen tahkim
yargilamalarinda da, Ingiltere ve Isvigre'de bulunan
iki farkli tahkim heyeti bu soruya cevap aramis ve
birbirinden tamamen farkli sonuglara ulasmistir.

Polonya merkezli bir sirket olan Elektrim S.A'nin
iflasina karar  verilmesiyle, telekomunikasyon
pazarinda rakipleri konumunda bulunan Fransiz
Vivendi Grubu ile aralarindaki farkli sozlesmelerden
kaynaklanan ve biri  LCIA Kurallari uyarinca
olusturulmus bir hakem hevyeti tarafindan, bir digeri
ise ICC Kurallari uyarinca olusturulmus bir hakem
heyeti tarafindan yurutilen tahkim yargilamalar,
hakem heyetlerinin  Elektrim'in iflasini  takiben
uyusmazlik Gzerinde vyargl vyetkilerinin  bulunup
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bulunmadigi  sorusunu tekrardan guin yuzine
¢ikarmalariyla emsal uyusmazliklar haline gelmistir.
Bu kapsamda, tahkim vyerinin Ingiltere olarak
belirlendigi sozlesmeden kaynaklanan uyusmazlikla
ilgili olarak LCIA kurallari uyarinca olusturulan hakem
heyeti, iflas streci ve mevcut tahkim yargilamasi
arasindaki  etkilesimi incelerken  tahkim  veri
hukukuna (lex loci arbitri) atifta bulunarak, Ingiltere
hukukunda vyer alan hicbir yasal duzenlemenin
mevcut tahkim yargilamasinin devamina engel teskil
etmedigini ve uyusmazlik Gzerinde yargi yetkilerinin
bulundugu kararini vermistir.  Ote yandan, tahkim
yerinin Isvigre olarak belirlendidi ve ICC Kurallari
uyarinca olusturulan hakem hevyeti, iflas eden
tarafin yani Elektrim'in bulundugu Glke hukukuna
(lex fori concursus) atifta bulunarak, Elektrim'in
tahkim yargilamalarina katilma ehliyetini kaybettigini
gerekge gostermis ve ilgili uyusmazlik Gzerinde artik
yargl yetkisinin bulunmadigi sonucuna ulasmistir.
llgili hakem kararlarinin hem Ingiltere hem de
Isvicre’de bulunan ulusal mahkemelerin 6nine de
getirildigini ve her iki mahkemenin de ilgili kararlari
gegerli olarak dederlendirdigini belirtmekle, isbu
kararlarda tamamen zit sonuclara ulasiimasinin belki
de en buyuk sebebinin, ilgili tahkim sozlesmeleriyle
tahkim verlerinin Ingiltere ve lIsvicre olarak farkl
sekilde belirlenmesi oldugu savunulmaktadir.

V. SONUC

Tahkim ve iflas, sirasiyla taraf 6zerkligi ve kamu yarar
prensipleri tUzerine kurulmus iki farkli ve aslinda
birbirlerine zit konumda yer alan prosedurdir.
Tahkimde taraf serbestisi ve taraf mutabakati 6n
planda tutulurken, iflas prosedirlerinde ise ulusal
hukuk kurallari ve Devlet egemenlidi ilkesi 6n plana
¢ikar. Bu sebepten oturl iki prosedurin ¢akistig
hallerde, 6rnedin, devam eden bir tahkim yargilamasi
esnasinda tahkim taraflarindan  birinin iflasinin
aciklanmasi halinde, Hakem hevyetleri tarafindan
ivedilikle incelenmesi gereken husus yargi yetkisidir.
Uygulamada hakem hevyetlerinin bu hususu oldukca
farkli sekilde ele aldiklari ve taraflarca secilen hukuk,
tahkim vyeri hukuku veya mdflis tahkim tarafinin
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other hand, by altering key aspects of the arbitration
procedures, such as following the procedural
change of the parties to the arbitration, a party that
was formerly the bankrupt company may now be
transformed into the bankruptcy estate, in order to
ensure the survival and continuation of the arbitral
proceeding.?

The applicable law must be identified before
an evaluation of the impact of the bankruptcy
procedure on the current arbitration proceedings
can be made, as previously mentioned above.
However, since the arbitral tribunals are not bound
by lex fori (the law of the court in which a proceeding
is brought) in matters related to the applicable law
or conflict of laws, such as national courts, and even
the written rules of leading arbitration institutes
such as ICC, SIAC, HKIAC, LCIA do not regulate the
effect of bankruptcy on the arbitration proceeding,
the determination of the applicable law in this
context, therefore, has become a controversial
issue.? When faced with such a situation, should the
arbitral tribunals apply the law chosen by the parties,
or the law of the place where the bankruptcy case
is filed (lex fori concursus), or the law of the place
of the arbitration (lex loci arbitri), which binds the
arbitration proceeding to a national jurisdiction? In
the arbitration proceedings known as the Elekrim
cases, which are notably characterized on this issue
in practice, two distinct arbitral tribunals in England
and Switzerland sought an answer to this question
and came to radically opposite findings.*

Following the bankruptcy declaration of Elekrim
S.A, a company based in Poland, arbitration
proceedings arising from different agreements
between Elektrim and the French Vivendi Group,
rivals in the telecommunications market, one of
whichis conducted by an arbitral tribunal established
in accordance with the LCIA Rules and the other by
an arbitral tribunal established in accordance with
the ICC Rules, have become precedent disputes
as the arbitral tribunals resurface the question of
whether they have jurisdiction over the dispute

following the bankruptcy of Elektrim. In this context,
the arbitral tribunal established in accordance with
the LCIA Rules regarding the dispute arising from
the contract in which the place of arbitration is
determined as England has decided that no legal
requlation in English law prevents the continuation
of the existing arbitration proceedings and that it
has jurisdiction over the dispute, by referring to the
law of the place of arbitration (lex loci arbitri) when
examining the interaction between the bankruptcy
process and the existing arbitration proceeding.”
On the other hand, the arbitral tribunal established
in accordance with the ICC Rules, where the place of
arbitration was determined as Switzerland, referred
to the law of the country where the bankrupt party,
Electrim, resides (lex fori concursus) and come to
the reasoning that Elektrim has lost its capacity
to participate in arbitration proceedings and thus
concluded that it no longer has jurisdiction over the
relevant dispute.® It should be noted that relevant
arbitral awards were brought before national courts
in both England and Switzerland, and both courts
found the relevant rulings to be legitimate and valid.
Further, the fact that the places of the arbitrations
were set differently as England and Switzerland is
believed to be the most significant cause for the
entirely dissimilar conclusions in these rulings.

V. CONCLUSION

Arbitration and bankruptcy are two distinct
and even diametrically opposed procedures,
respectively based on the principles of party
autonomy and public interest. While the freedom
of choice and the agreement of the parties are
prioritized in arbitration, national legal legislation
and the principle of State sovereignty come to
the fore in bankruptcy procedures. As a result, in
circumstances when two procedures overlap, such
as when one of the arbitration parties declares
bankruptcy during an ongoing arbitration, the issue
that should be promptly examined by the arbitral
tribunals is jurisdiction. In practice, it is seen that the
arbitral tribunals deal with this issue quite differently
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tahkim  yeri  hukuku veya muflis  tahkim
tarafinin - merkezinin bulundugu Glke hukukuna
basvurulabildigi - gortlmektedir.  iflas  strecinin
tahkim yargilamasina birgcok etkisi olmakla birlikte,
hepsinden énce tahkim yargilamasina devam edilip
edilemeyecedine iliskin bir 6n sorun olarak yapilan
bu dederlendirme sonucu alinacak karar, bu etkiler
arasindan stphesiz en dnemlisidir.
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through the application of the law chosen by the
parties or the law of the place of arbitration or
the law of the country where the insolvent party
to the arbitration has its headquarters. Although
the bankruptcy process has many effects on
the arbitration proceedings, the decision to be
taken as a result of this evaluation in relation to
jurisdiction, which is made as a preliminary question
as to whether the arbitration proceedings can be
continued, is undoubtedly the most important one
among these effects
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Uzlastirma, ceza vyargilamasinda belirli bir kisim
suglar bakimindan stpheli veya sanik ile magdur
veya sugtan zarar gorenlerin tarafsiz uzlastirmacilar
tarafindan anlastirilmalari strecidir. Alternatif bir
¢6zim yolu olan uzlastirma sonucunda taraflar bir
edim karsiidinda anlasmakta ve muhakeme sona
ermektedir. Uzlastirmanin magddurun sugtan dogan
zararinien kisastrede telafietmek, cezayargilamasini
hizlandirmak, adli makamlarin is yukunt hafifletmek
gibi 6nemliislevleri de bulunmaktadir.

Uzlastirma kurumunun temelinde “onarici adalet
dusuncesi”yatmaktadir. Farkli tlkelerde uygulamalari
baska sekillerde olsa da, onarici adalet cezai
uyusmazliklarin giderilmesinde bir yontem olarak
kabul edilmektedir. Onarici adalet (restrorative
justice) kavrami ozellikle Kanada, ABD, ingiltere,
Yeni Zelanda ve Avustralya’da oldukga yaygin olarak
kullanilan  Anglosakson menseili  bir kavramdir.
Bu kavram sugtan dodan zararin giderilmesine
odaklanmakla, failin cezalandiriimasindan ziyade,
su¢ teskil eden fillin sorumlulugunu Ustlenmesini
saglamayi ve topluma vyeniden kazandirilmasini;
maddurun ceza adaleti surecine aktif katilimini ve
bu suretle bozulan toplumsal barisin ve duzenin
yeniden sadlanmasini amaglayan uygulamalarin
tumuny kapsar. Onarici Adalet Hakkinda Birlesmis
Milletler Calisma Toplulugu tarafindan yapilan tanima
gore ise onaricl adalet islenmis bir suctan etkilenen
taraflarin ve sucun gelecede yonelik etkilerini nasil
giderecekleri konusundaki meseleyi toplu olarak
¢cozmeleriigin bir araya getiren strectir.
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CEZA HUKUKUNDA
UZLASTIRMA
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TURK ADALET SISTEMINDE
UZLASTIRMA

Uzlastirma Turk ceza hukuku sistemine 1.6.2005
tarihinde 5237 sayili Turk Ceza Kanunu ve 5271
sayill Ceza Muhakemesi Kanunu ile dahil olmustur.
TCK'nin uzlasma ile ilgili ilk metninde 6.11.2006 tarih
ve 5560 sayili Kanun’la dedisiklik yapilmistir. Ayrica
26.7.2007 tarihli Ceza Muhakemesi Kanununa Gore
Uzlastirmanin - Uygulanmasina liskin - Yonetmelik
ile uzlasma kurumu TCK metninden c¢ikarilmis ve
CMK’nin 253, 254 ve 255 maddelerinde yeniden
duzenlenerek kapsami  genisletilmistir.  Mevcut
mevzuatla uzlasma kurumundan istenilen verimin
alinamayisi sonucunda uzlasma kapsamina giren
suclarin sayisinin arttinlmasi ve uzlastirmanin daha
kurumsal bir hale getirilmesi amaciyla ¢ikarilan
24.11.2016 tarihli 6763 sayili yasa ile daha once, bashgi
‘uzlasma’ olan kanun maddesinin hem basldi hem
de icerigi “uzlastirma” olarak dedistirilmistir. Adalet
Bakanliginca CMK m. 253/25'%e dayanilarak cikarilan
Ceza Muhakemesinde Uzlastirma Yonetmeligi
05.08.2017 tarihli Resmi Gazete'de vyayinlanarak
yurarlige girmis ve 2007 tarihli bir oncekiyonetmelik
yururlukten kaldirilmistir,

2016 yilinda 6763 sayili yasa ile yapilan degisikliklerle
birlikte sorusturulmasi ve kovusturulmasi sikdyete
badlisuclara ek olarak sikdyete bagl olup olmadidina
bakilmaksizin uzlastirmayoluna gidilebilecek suclarin
sayisi arttirilmis ve etkin pismanlik hukdmlerine
yer verilen suclara iliskin siniflamanin kaldirilmasi
suretiyle uzlastirma kurumunun uygulanma alani
genisletilmistir.
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CONCILIATION IN
CRIMINAL LAW

Accord Conciliation is the process of reaching
an agreement by impartial conciliators between
the suspect or the accused and the victim or the
injured party in terms of certain crimes in criminal
proceedings. As a result of conciliation, which is
an alternative solution, the parties come to an
agreement in return for an act and the trial ends.
Conciliation also has important functions such as
compensating the victim's loss resulting from the
crime as soon as possible, speeding up the criminal
proceedings, and easing the workload of the judicial
authorities.

The basis of the conciliation institution is the
‘restorative justice idea”. Restorative justice s
accepted as a method for resolving criminal disputes,
although it is practiced in different ways in different
countries. The concept of restorative justice is a
concept of Anglo-Saxon origin that is widely used
especially in Canada, USA, England, New Zealand and
Australia. This concept focuses on the elimination of
the damage caused by the crime, and rather than
punishing the perpetrator, ensuring that he takes
responsibility for the criminal act and reintegrating
it into society; It covers all the practices aiming at
the active participation of the victim in the criminal
justice process and thus restoring the social peace
and order that has been disturbed. According to
the definition made by the United Nations Working
Group on Restorative Justice, restorative justice is
the process that brings together the parties affected
by a crime to collectively resolve the issue about
how to address the future effects of the crime.

CONCILIATION IN TURKISH JUSTICE
SYSTEM

Conciliation was included in the Turkish criminal
law system with the Turkish Penal Code No. 5237
and the Criminal Procedure Law No. 5271 on
1.6.2005. The first text of the Turkish Penal Code on
reconciliation was amended with the Law No. 5560
dated 6.11.2006. In addition, with the Regulation on
the Implementation of Conciliation in accordance
with the Criminal Procedure Law dated 26.7.2007,
the institution of conciliation was removed from the
TPC text and its scope was expanded by rearranging
in Articles 253, 254 and 255 of the CPL. On 24.11.2016
with the law numbered 6763, which was enacted
with the aim of increasing the number of crimes
within the scope of reconciliation and making
reconciliation more institutional as a result of the
failure to obtain the desired efficiency from the
conciliation institution with the current legislation,
both the title and the content of the law article
has been changed; previously titled 'accordment,,
were designated as 'conciliation”. By the Ministry
of Justice, The Regulation on Conciliation in
Criminal Procedure issued based on CPL article
253/25 entered into force by being published in the
Official Gazette dated 05.08.2017 and the previous
regulation dated 2007 was repealed.

In2016, with the amendments made with the Law No.
6763, the number of crimes that can be conciliated
have been increased regardless of whether they
are subject to a complaint or not, and the scope of
application of the conciliation institution has been
expanded by removing the restriction on crimes
with effective remorse provisions.




Arabuluculuk  kurumunun  aksine  Universitelerin
hukuk fakultesi mezunlarinin yani sira, Gniversitelerin
siyasal bilgiler fakiltesi, iktisadi ve idari bilimler
fakultesi, iktisat  fakultesi, isletme  fakdltesi
mezunlarindan veya en az dort yillik yiksek
o6grenim yapmis polis akademisi mezunlarindan,
mufredatinda; anayasa hukuku, ceza hukuku (genel
huktmler), ceza hukuku (6zel huktimler), ceza
muhakemesi hukuku, hukuk  baslangici/hukuka
giris/hukukun temel kavramlari/temel hukuk, ticaret
hukuku, is hukuku, borclar hukuku derslerinden en
az ikisini basarili olarak gérmus olanlar uzlastirmacilik
yapabilmektedir. Ancak Adalet Bakani Abdulhamit
Gul’in  10.06.2021 tarihli  'Tarkiye'de  Alternatif
Uyusmazlik Cozum Yollarinin Gelistirilmesi Projesi’
acilis torenindeki "Ceza muhakemesinde bundan
sonra uzlastirmaci olabilmek icin hukuk fakdltesi
mezunu olma sartini getirecediz. Cunkd bu bir
yargisal sUrecin parcasiysa bu vyargisal surecte
hukuk fakultesi mezunlari bu uzlastirma sdrecini
yapabilmesi  gerekir.  Dolayisiyla  uzlastirmaci
olabilmek icin hukuk fakdltesi mezunu olma sartini
da yakin zamanda hayata gegmesini hedefliyoruz"
seklindeki aciklamasini bu asamada dikkate almakta
yarar goruyoruz.

UZLASTIRMANIN ASAMALARI

Sorusturma  konusu  sucun  uzlastirmaya  tabi
olmasi ve kamu davasini acabilecek yeterli
sUphenin bulunmasi halinde Cumhuriyet savcisi
dosyayr uzlastirmaciya teslim ederek uzlastirma
prosedUrind baslatir. (Kamu davasi agildiktan sonra
kovusturma konusu sucun uzlastirma kapsaminda
oldugunun anlasilmasi halinde ise kovusturma
dosyasi, uzlastirma islemlerinin yine sorusturma
asamasindaki gibi uzlastirma prosedury isletilir ve
mahkeme tarafinda dosya uzlastirma burosuna
gonderilir) CMK. m. 253/17de de dizenlenen kurala
gore ise uzlastirmanin taraflarindan olan maddur ya
da sugtan zarar gorenin gergek kisi veya ozel hukuk
tizel kisisi olmasi zorunludur. Kamu tazel kisilerinin
aleyhine islenen suclarda uzlastirma hukdmleri
uygulanmaz.
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Uzlastirmaci, dosyayr aldiktan sonra taraflarla
ayri ayri  on  gorlisme  yaparak, uzlastirma
muzakerelerinin yapilacagi veri ve zamani belirler
ve taraflari uzlastirma muzakeresine katihmlari icin
davet eder. Uzlastirma toplantilari ginumuzde
ve pandemi dolayisiyla telekonferans yoluyla
da vyapilabilmektedir.  Uzlastirmaci,  uzlastirma
toplantisina  hazirlk  cercevesinde  taraflardan,
muzakerelerde durumlarini yazili veya so6zIU olarak
anlatmalarini ister.  Yazi  anlatim  yapilacaksa,
taraflarin yazili ozetleri hazirlamalari ve belgeleri
varsa, bunlarin gayri resmi olarak incelenmesi igin
toplantiya getirilmesi istenebilir.  MuUzakerelere
baslanirken, dncelikle failin olay hakkindaki beyanlar
dinlenilir. Uzlastirmanin amaci ve faydalar faile
anlatilir. Failin, maddurun zararini tazmin, magdurdan
ozUr dileme veya benzer seceneklerinden hangisini
yapabilecedi  dederlendirilir.  Bunlar yapildiktan
sonra, magdurun olay hakkindaki beyanlari dinlenir,
muzakerelere katiimi tesvik edilir ve uzlastirmaya
katilimin kesinlikle gonullt oldugu agik¢a belirtilir.

ik gorismeler sonrasinda  magdurun  zararlar
Uzerinde yogunlasilir ve failin  sorumlulugunun
belirlenmesinde maddi bir sembol mahiyetinde olan,
karsilikli olarak kabul edilecek giderim anlasmasinin
muzakeresi yapilir. Magdur ve fail, tazminatin
miktari veya giderim sekli Gzerinde anlasamazlarsa,
dosya Cumhuriyet savcilidina (veya mahkemeye)
geri gonderilir. Taraflardan birinin - muzakerelere
katilmamasi halinde vyine uzlastirma teklifi kabul
edilmemis sayilmaktadir.

Uzlastirma muzakereleri olumlu veya olumsuz olarak
sonuglandiginda, uzlastirmaci bir rapor hazirlayarak,
onaylanmak Uzere Cumhuriyet savcisina (veya
mahkemeye) sunmalidir. Uzlastirma raporu, fail,
maddur, varsa avukatlari, kanuni temsilcileri ve
uzlastirmaci tarafindan imzalanmalidir. Uzlastirmaci
kendisine dosyanin verildigi tarihten itibaren en geg
30 qug icinde uzlastirmayi sonuglandirmalidir. Ancak
bu stre her defasinda 20 gini gegmemek Uzere 2
kez uzatilabilir.

CEZA HUKUKUNDA UZLASTIRMA
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Unlike the conciliation institution, in addition to the
graduates of the law faculties of the universities, the
graduates of the faculty of political sciences, the
faculty of economics and administrative sciences,
the faculty of economics, the faculty of business
or the graduates of the police academy who have
completed at least four years of higher education,
in the curriculum; Those who have successfully
completed at least two of the constitutional law,
criminal law (general provisions), criminal law (special
provisions), criminal procedure law, beginning of
law/introduction to law/basic concepts of law/basic
law, commercial law, labor law, law of obligations able
to conciliate. However, at the opening ceremony of
the 'Development of Alternative Dispute Resolution
Methods in Turkey Project’ dated 10.06.202],
Minister of Justice Abdulhamit Gul said, "From now
on, we will bring the condition of being a law school
graduate in order to be a conciliator in criminal
procedure. Graduates should be able to do this
mediation process. Therefore, we aim to make the
condition of being a law school graduate in order to
be a conciliator in the near future”.

STAGES OF CONCILIATION

If the crime subject to investigation is subject to
conciliation and there is sufficient suspicion to open
a public lawsuit, the public prosecutor initiates the
conciliation procedure by delivering the file to the
conciliator. (If it is understood that the crime subject
to prosecution is within the scope of concilation
after a public lawsuit is filed, the prosecution file
is carried out as in the investigation phase of the
conciliation proceedings, and the file is sent to the
conciliation office from the court side.) According to
the rule requlated in CPL article 253/1, the victim or
the injured party have to be a natural person or a
private law legal person who is one of the parties to
the conciliation. Conciliation provisions do not apply
to crimes committed against public legal entities.

After receiving the file, the conciliator makes a
preliminary meeting with the parties separately,

CONCILIATION IN CRIMINAL LAW

determines the place and time of conciliation
negotiations, and invites the parties to participate
in the concilistion negotiation. Conciliation
meetings can also be held via teleconference due
to the pandemic. In preparation for the conciliation
meeting, the conciliator asks the parties to explain
their situation in writing or orally during the
negotiations. If written expression is to be made, the
parties may be asked to prepare written summaries
and, if they have documents, be asked to bring them
to the meeting for informal review. When starting
the negotiations, first of all, the statements of the
perpetrator about the incident are listened. The
purpose and benefits of conciliation are explained
to the perpetrator. It is evaluated whether the
perpetrator can compensate the victim, apologize
to the victim or similar options. Once thisis done, the
victim's statements about the incident are listened,
his participation in the negotiations is encouraged.
And it is made clear that participation in conciliation
is strictly voluntary:.

After the first meetings, the focus is on the harms
of the victim, and a mutually accepted reparation
agreement is negotiated, which is a material symbol
in determining the responsibility of the perpetrator.
If the victim and the perpetrator cannot agree
on the amount of compensation or the form of
compensation, the file is sent back to the Public
Prosecutor's Office (or the court). If one of the
parties does not participate in the negotiations, the
conciliation offer is considered not accepted.

When conciliation negotiations are concluded
positively or negatively, the conciliator should
prepare a report and submit it to the Public
Prosecutor (or court) for approval. The conciliation
report must be signed by the perpetrator, the victim,
their lawyers, if any, their legal representatives and
the conciliator. The conciliator must conclude the
conciliation within 30 days at the latest from the date
the file is given to him. However, this period may be
extended twice, not exceeding 20 days each time.




UZLASTIRMANIN SONUCLARI

Sorusturma evresinde uzlastirmanin gergeklesmesi
ve edimin yerine getirilmesi halinde, sipheli hakkinda
kovusturmaya vyer olmadigina dair karar verilir ve
adli sicile kaydedilmez, aksi halde kamu davasi agilir.
Kovusturma evresinde uzlastirmanin gerceklesmesi
ve edimin yerine getirilmesi halinde, sanik hakkinda
dusme karari verilir ve adli sicile kaydedilmez, aksi
halde vargilamaya devam olunur. Uzlastirmanin
saglanmasihalinde, sorusturma konusu sug nedeniyle
tazminat davasi acilamaz; bu konuda acilmis olan
davadan da feragat edilmis sayilir.

Uzlastirmada gizlilik esastir ve muzakereler sirasinda
vapilan aciklamalar herhangi bir sorusturma ve
kovusturmada ya da davada delil olarak kullanilamaz.

Failin, edimini yerine getirmemesi halinde uzlastirma
raporu veya uzlastirma belgesi, 2004 sayili Icra
ve Iflas Kanununun 38 inci maddesinde yazili ilam
mahiyetini haiz belgelerden sayilir.
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UZLASTIRMANIN FAYDALARI

Uzlastirma kurumu hem anlasma sonucunda
stphelinin 6zUr dilemesi ya da edimini vyerine
getirmesi ile muhtemel bir kovusturma sonucunda
ceza almasinin 6nlne geger, hem de maddurun
maddi  ve manevi zararinin  karsilanmasina
olanak tanimis olur. Bu sekilde her iki tarafin da
muzekkerelerden tatmin olarak ayrilmasi mumkan
hale getirilmekle, 2019 yilinda Ulkemizde 219.630
dosyada muzakere sonucunda taraflar uzlasmislardir.

CEZA HUKUKUNDA UZLASTIRMA
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THE RESULT OF CONCILIATION

In the event that reconciliation occurs and the
performance is fulfilled during the investigation
phase, a decision not to prosecute is made about
the suspect and it is not recorded in the criminal
record, otherwise a public lawsuit is filed. In the event
that reconciliation takes place and the act is fulfilled
during the prosecution phase, the defendant is
dismissed and is not recorded in the criminal record,
otherwise the trial continues. If reconciliation is
achieved, a lawsuit for compensation cannot be filed
duetothe crime underinvestigation; The lawsuit filed
in this regard is also deemed to have been waived.

Confidentiality is essential in conciliation and
statements made during negotiations cannot be
used as evidence in any investigation, prosecution
or lawsuit. If the perpetrator does not fulfill his/
her performance, the conciliation report or the
conciliation document shall be deemed to be
among the documents that have the nature of a
verdict written in Article 38 of the Execution and
Bankruptcy Law No. 2004.

CONCILIATION IN CRIMINAL LAW

BENEFITS OF CONCILIATION

The conciliation institution not only prevents the
suspect from being punished as a result of a possible
prosecution by apologizing or fulfilling his act as a
result of the agreement, but also allows the victim
to be compensated for their material and moral
damages. In this way, by making it possible for both
parties to leave the memorandums satisfied. In our
country, the parties reached an agreement as a
result of negotiations in 219,630 files in 2019.




Dider tum sozlesmeler gibi kira sozlesmeleri de ifa
edilme amaciyla akdedilirler. Kira sozlesmesinde
taraflar sozlesmenin suresini, bedelini serbestce
kararlastirabilirler.  Sozlesme  kurulduktan  sonra
olaganusty bazi bazi dedisiklikler meydana gelebilir.
Bu dedisiklikler ahde vefa ilkesi geredi sozlesme ile
Gstlenilen edimleri etkilememelidir. Ancak islem
temelinin  ¢cokmesi bu  kuralin istisnasini  teskil
etmektedir!

Kira sozlesmeleri uzun sureli akdedilebilirler ancak
uzun sureli olmasi kira bedelinin  uyarlanmasi
davasi agabilmek icin yeterli degildir. Uzun sureli
akdedilen kira sozlesmesinin taraflari akit sozlesme
akdedilirken edimler arasi dengeyi bozacak herhangi
bir dedisiklik olmayacadi kabulindedirler. Ancak
sozlesmenin  kurulmasindan sonra 6ngoérilemez
bazi olaylar nedeniyle kira bedelinde degisime
sebep olabilir. Bu durum taraflar arasindaki dengeyi
asin sekilde bozulmasina ve bu nedenle edimlerin
ifasinin guclesmesine neden olabilir. Boyle olunca
taraflar hakimden kira bedelinin degisen sartlara
uyarlanmasini talep edebilirler.

Sozlesmenin akdinden sonra ortaya ¢ikan olaganistd
degisiklikler ifanin guglesmesi durumunda TBK 136.
Maddesinde dizenlenen ifanin imkansizhidi durumu
meydana gelmez.

ifa halen mumkundir ancak sozlesmenin degisen
sartlara ragmen ifa edilmesi taraflar acisindan agir
bir mali yuk meydana getirmektedir. Bu durumda
TBK 168. Madde hikmu uygulama alani bulur” Asiri
ifa guglugu” hukmu 818 Sayili Borglar Kanunu’nda yer
almayan TBK’'nin 138. Maddesinde yer almakta olup
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TBK ile gelen duzenlemelerdendir. Madde aynen su
sekildedir:

1. ASIRI IFA GUCLUGU

MADDE 138- Sozlesmenin yapildidi sirada taraflarca
ongorulmeyen ve éngoérulmesi de beklenmeyen
olaganustl bir durum, borgludan kaynaklanmayan
bir sebeple ortaya ¢ikar ve sozlesmenin vyapildigi
sirada mevcutolgular, kendisindenifaninistenmesini
duristluk kurallarina aykiri disecek derecede borglu
aleyhine dedistirir ve bor¢lu da borcunu hentz ifa
etmemis veya ifanin asirn olgde guglesmesinden
dogan haklarini sakli tutarak ifa etmis olursa bor¢lu,
hakimden sézlesmenin yeni kosullara uyarlanmasini
isteme, bu mumkun olmadigi takdirde sozlesmeden
déonme hakkina sahiptir. Strekli edimli sozlesmelerde
borclu, kural olarak dénme hakkinin yerine fesih
hakkini kullanir,

Bu madde hukmi yabanci para borglarinda da
uyqulanir.

Bu konu TBK kabul edilmeden 6nce bir¢ok Yargitay
kararina konu olmus ve nihayet TBK ile konu
hakkinda agik bir dizenleme getirilmistir.

TBK 138. maddesinin uygulanabilmesinin kosullari
vardir. Sozlesmenin ifasinda karsilastiklari her guglik
sozlesmenin uyarlanmasi imkani tanimaz. TBK 138 ile
getirilen kosullar sunlardir:
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ADAPTATION OF
LEASE CONTRACTS

Like all other contracts, lease contracts are
concluded for the purpose of performance. In the
lease contract, the parties can freely decide on
the duration of contract and contract price. Some
extraordinary changes may occur after the contract
is established. These changes should not affect
the performance undertaken by the contract in
accordance with pacta sund servanda principle.
However, the collapse of the underlying basis of the
transaction is an exception to this rule.

Lease contracts can be concluded for a long time,
but being long-term is not enough to file a lawsuit
for adaptation of the rent. The parties of the long-
term lease contracts accept that there will be no
changes which will disrupt the balance between the
acts while signing the contract. However, after the
conclusion of the contract, it may cause a change
in the rent due to some unforeseen events. This
situation may cause the balance between the
parties to deteriorate excessively and therefore the
fullfilment of the performance may become more
difficult. As such, the parties may request the judge
to adapt the rent to the changing conditions.

In case the performance becomes more difficult as
a result of the extraordinary changes that occurred
after the signing of the contract, the impossibility of
performance as stipulated in Article 136 of the TCO
(Turkish Code of Obligation) does not occur.

Performance is still possible, but performance of
the contract despite changing conditions creates a
heavy financial burden for the parties. In this case,
the provision of Article 168 of the TCO shall be

applicable. The provision of "Excessive Difficulty In
Performance" is included in Article 138 of the TCO,
which is not included in the Code of Obligations No.
818. At the same time, this regulation is one of the
requlations that come with the TCO. The article is
exactly as follows:

[l EXTREME DIFFICULTY IN
PERFORMANCE

An extraordinary situation, which was not foreseen
and expected to be foreseen by the parties at the
time of the contract, arises for a reason not deriving
from the debtor and changes the existing facts at
the time of the contract to the detriment of the
debtor to the extent that it is against the rules of
good faith, and the debtor has not vyet fulfilled her/
his debt or has performed it without prejudice to
her/his rights arising from the excessive difficulty
of performance, the debtor has the right to ask the
judge to adapt the contract to the new conditions,
if this is not possible, to withdraw from the contract.
In contract of continuous performance, the debtor
uses the right of termination instead of the right of
rescission as a rule. The provision of this article is also
applicable to foreign currency debts.

This issue has been the subject of many High Court
of Appeal decisions before the TCO was adopted,
and finally, a clear requlation was introduced with
the TCO.

There are conditions for the implementation
of Article 138 of the TCO. Every difficulty they
encounter in the performance of the contract




1-S6zlesmenin Kurulmasindan Sonra Ortaya
Cikan Degisiklik

Sozlesmenin uyarlanmasi sozlesmenin ifasi sirasinda
ortaya ¢ikan her dedisiklik ile mumkin degildir.
Bu degisikligin esasli  olmasi  gerekmektedir.?
ozlesmenin  ifasini etkileyecek  degisikligin
sozlesmenin uyarlanmasi esnasinda mevcut olan bir
durum olmamasi sonradan ortaya ¢ikmasi gerekir.
Sozlesmenin uyarlanabilmesi i¢in olaganistd bir
durumun meydana gelmesi gerekmektedir. Yargitay
kararlarinda da uyarlama igin bu kosul aranmaktadir
Olagantsty durumdan ne anlasiimasi  gerektidi
doktrinde tartismali bir konudur.

Bir goruse gore toplumun tamamini etkileyen bir
olayin meydana gelmesive bu olayin objektif nitelikte
olmasi gerekir.  Bunlar siyasi veya dodgal olaylar
olabilecedi Siyasi olaylara ekonomik kriz, borsanin
alt Ust olmasi 6rnek verilebilecedi gibi dogdal olaylara
da deprem, sel gibi doda olaylari érnek verilebilir.
Kanaatimizce toplumun tamamini etkileyen olaylara
Covid-19 pandemisinde oldugu gibi dinya ¢apindaki
salgin hastaliklar da 6rnek teskil edebilir.

Bilindigi Uzere Covid-19, Dunya Saghk Orquti
tarafindan 11.03.2020 tarihinde pandemi ilan edilmis
olup dinya c¢apinda hizla yaylmistir. Bu nedenle
devletlerin salgin hastalik nedeniyle aldiklari bir
takim 6nlemler nedeniyle pandemi 6ncesi akdedilen
sozlesmelerin  taraflarin - Gstlendikleri  edimlerin
ifasi  hayli glclesmistir.  Bu sebeple pandemi
dncesi akdedilen kira sozlesmelerinin taraflarinin
kira bedelinin uyarlanmasi talebiyle dava yoluna
basvurduklari bilinmektedir.

Sozlesmenin uyarlanmasi igin  toplumun  buyik
kesimini  etkileyen  bir olayin  geceklesmesi
gerekmedigini  savunan  dider  bir  gorUse
gore ise, sadece kira sozlesmenin taraflarini
etkileyen  oladantstt  bir  olayin  meydana
gelmesi yeterlidir® TBK 138. Maddesi hikmu
kira sozlesmeleri acisindan  dederlendirilecek
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olursa kira sozlesmenin uyarlanabilmesi icin kira
sozlesmesinin - akdedilmesinden sonra gelecede
yonelik bir durumun ortaya ¢ikmasi gerekmektedir.
Bu durum kira sozlesmesinin kurulmasi esnasinda
mevcut ise kira sdzlesmesinin uyarlanmasi imkani
bulunmamaktadir® Kira sézlesmesinin uyarlanmasi
icin  toplumun genelini  etkileyen bir olayin
gerceklesmesi sart olmayip sézlesmenin taraflarini
etkileyen oladanistt bir durumun ortaya ¢ikmasi
yeterlidir.

Buna karsin sadece taraflardan birisiyle ilgili olan,
ornedin bir fabrikanin yanmasi, bir teror teskilatinin
bombali saldirisi, taraflardan birinin veya Ggincu
kisinin saglik durumunun bozulmasi gibi olaylar
nedeniyle sozlesmenin uyarlamasi mimkun degildir.®

TBK 138'de belirtilen oladanisti duruma kira
bedellerinin doéviz Uzerinden kararlastirildigi kira
sozlesmelerinde ortaya ¢ikan devaltasyonlar iyi
bir &rnektir. Ulkemizde sézlesmenin uyarlanmasi
ozellikle 1994 ve 2001 yillarinda yasanan ekonomik
krizler sonucu 6nem kazanmistir.

Doktrinde olagansti durumun dar yorumlanmasi
gerektigi belirtilmektedir. Bir alisveris merkezinde
madazalarin  bos kalmasi sebebiyle &ngorilen
konseptin  disina  c¢ikilmasi, alisveris  merkezi
konseptinin kira sézlesmesinin yapilmasi esnasinda
gundeme gelmis veya kira bedellerine yansimis ise
kira sozlesmesinin uyarlanmasi mumkdn hale geldigi
kabul edilmektedir”

2-Ongodriilmezlik

Kira sozlesmenin uyarlanmasi igin aranan dider
kira sozlesmesi kurulduktan sonra meydana gelen
olaganusty olayin 6ngoérilemez ve dngordlmesi de
beklenemez olmalidir. Kira bedelinin uyarlanabil-
mesiicin ortaya ¢ikan olaganistd durumun bilinebilir
veya tahmin edilebilir olmamasi gerekir. Once-den
bilinen veya 6ngorulebilen olaylara ragmen kira
sozlesmesi akdedilmis ise taraflar sozlesme ile
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does not allow the adaptation of the contract. The
conditions brought by TBK 138 are as follows:

1- Change That Arose After The Conclusion Of
The Contract

Adaptation of the contract is not possible with
every change that occurs during the performance
of the contract. This change must be substantial.
The change that will affect the performance of the
contract should not be a situation that existed during
the adaptation of the contract, but should occur later.
An extraordinary situation must occur before the
contract can be adapted. This condition is also sought
for adaptation in High Court of Appeal decisions.
What should be understood from theextraordinary
situation is a controversial issue in doctrine.

According to one view, an event that affects the
whole society should occur and this event should
be of an objective nature. These can be political or
natural events. At the same time, political events can
be given as examples of economic crisis, the stock
market upside down, and natural events such as
earthquakes and floods can be given as examples.
In our opinion, worldwide epidemics can set an
example for events that affect the entire society, as
Covid-19 pandemic.

As it is known, Covid-19 was declared a pandemic by
the World Health Organization on 11.03.2020 and
has spread rapidly around the world. For this reason,
due to a number of measures taken by the states
due to the epidemic, it has become very difficult
to perform the acts undertaken by the parties in
the contracts concluded before the pandemic.
For this reason, it is known that the parties of the
lease contracts concluded before the pandemic
have resorted to litigation with the demand for the
adaptation of the rent.

According to another view, which argues that an
event affecting a large part of the society is not

ADAPTATION OF LEASE CONTRACTS

necessary for the adaptation of the contract, only
the occurrence of an extraordinary event affecting
the parties of the lease contract is sufficient. If the
provision of Article 138 of the TCO is evaluated
in terms of lease contracts, a future-oriented
situation must arise after the conclusion of the lease
contract in order to adapt the lease contract. If this
situation exists during the establishment of the lease
contract, there is no possibility to adapt the lease
contract. For the adaptation of the lease contract,
the occurrence of an event affecting the general
public is not necessary, but the occurrence of an
extraordinary situation affecting the parties of the
contract is sufficient.

On the other hand, it is not possible to adapt the
contract due to events related only to one of the
parties, such as the burning of a factory, the bomb
attack of a terrorist organization, the deterioration
of the health of one of the parties or a third party.

A good example of the extraordinary situation
specified in TCO 138 is the devaluation of lease
contracts where rent is determined in foreign
currency. The adaptation of the contract in our
country gained importance as a result of the
economic crises experienced in 1994 and 2001.

It is stated in the doctrine that the extraordinary
situation should be interpreted narrowly. Going
beyond the envisaged concept due to empty stores
in a shopping center means that it becomes possible
to adapt the lease contract in the event that the
shopping center concept was discussed during the
making of the lease contract or reflected in the rent.

2- Unpredictability

The extraordinary event that occurs after the
establishment of the other lease contract sought
for the adaptation of the lease contract must be
unpredictable and unforeseeable. In order for the
rent to be adapted, the resulting extraordinary.




Ulkemizde ekonomik krizlerin = sikga  yasandid
dusunuldigunde Gzerinden ¢ok gegmeden yasanan
yeni bir kriz yasanmasi nedeniyle ongérilmezlik
sartinin gerceklememesinden dolayi kira bedelinin
uyarlanmasinin mumkan olmadidr kabul edilmektedir.

3-Durum degisikliginin Talep Eden Taraftan
Kaynaklanmamasi

Taraflarin uyarlama talep edebilmesi icin sonradan
ortaya ¢ikan olaganusty olayin ¢ikmasinda kusuru
ya da katkisi olmamasi gerekir. Bu durumun ortaya
¢ikmasinda maddur olan kisinin kusuru veya katkisi
bulunuyor ise artik uyarlama talep etmesi mumkan
olmayacaktir.

Uyarlama talep eden taraf olaganisty durumun
kendisinde vyarattigi gucligu hemen karsi tarafa
bildirmelidir'® Aksi taktirde durumun adirlasmasina
katkisi oldugu sonucuna varilir. Sézlesme uyarlansa bile
geg bildirim nedeniyle hakkaniyete gore karar verilir"

4-ifanin Beklenmezligi

Bu sart, ifayi talep etmenin durUstluk kuralina aykir
olmasi olarak kabul edilmistir. Yargitay sozlesmenin
uyarlanmasi igin sozlesmenin ifasinin ¢ekilmez hale
gelmesini aramaktadir. ? ifanin beklenemezligi sartinin
somut olayin kosullarina gore degerlendirilmesi
gerekir. S6zlesmenin uyarlanmasinda aranan bu sartin
degerlendirilmesinde hakimin genis bir takdir yetkisi
bulunmaktadir.

5-Borcun ifa Edilmemis Veya ifanin Asini
Giiglesmesinden Dogan Haklarin Sakli Tutularak
ifa Edilmis Olmasi

TBK’nin138. maddesi geregdince bor¢lunun borcuya hig
ifa etmemis ya da ifanin asiri dlgide glclesmesinden
dogan haklarini sakl tutarak ifa etmis olmasi gerekir.
Kanuna bu yonde bir hukim getirilmesi yerindedir.
Ozellikle kira sozlesmelerinde uyarlama talep eden
kiracinin edimini ifa etmemis olmasi halinde tahliyesi
s6z konusu olabilmektedir.
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TBK m. 138’in duzenlemesi ile artik ifa edilmis edimler
acisindan geriye etkili olarak sozlesmenin uyarlanmasi
mUmkundur. Ancak ifanin asir giclesmesinden dogan
haklarin sakli tutularak ifa edilmis olmalidir. Ayrica kismi
ifa halinde, edimlerin ifa edilmeyen kismina yonelik
uyarlamanin yapilabilecedi kabul edilmistir.

6- Sozlesmede veya Kanunda Degisen Kosullara
iliskin Herhangi bir Hiikmiin Bulunmamasi

Sozlesme veya kanunda sdzlesmenin uyarlanmasina
iliskin - herhangi bir hukim bulunmadigi takdirde
sozlesmede uyarlama boslugundan soz edilir. Bu halde
hakimin, sozlesmede bulunan boslugu doldurmasi
ve kendi koydugu kurallarla sézlesmeyi uyarlamasi
gerekir. "

Kira sozlesmelerine olumlu veya olumsuz uyarlama
hikumleri konulabilmektedir. Taraflar ileride ortaya
¢ikabilecek durumu  6ngorebilirler. Bu  durumda
sozlesmeye uyarlamaya iliskin  hikim koyabilirler.
Bu hukim ile taraflar  sozlesmenin  kurulmasi
aninda mevcut olan durumlarin degismesi halinde
sozlesmenin uyarlanacadini kararlastirabilirler.

Uyarlama Davasi

Turk Borclar Kanunu’nun 138. maddesinde aranan
sartlar gerceklestiginde sozlesmenin uyarlanmasina
iliskin- sonuglar yine ayni maddede dizenlenmistir.
Bu maddevye gore, asiri ifa guicligine dayanan tarafa,
hakimden sozlesmenin veni kosullara uyarlanmasini
isteme, bu mimkun olmadigi takdirde sozlesmeden
donme hakki taninmaktadir.

Soz konusu duzenleme ile dncelikle sozlesmenin
uyarlanmasi gerektigi, uyarlamanin mumkan olmamasi
halinde sozlesmenin sona erdirilmesi kabul edilmistir.
Kira sozlesmelerinin uyarlanmasi bakimindan uyarlama
talepleri genellikle kiraci tarafindan gindeme getirilmis
olsa da kiraya verenlerin uyarlama talep etmeleri de
mUmkundur.
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situation must not be known or predictable. If
the lease contract is concluded despite known or
foreseeable events, the parties are obliged to pay
the price determined by the contract.

Due to the frequent occurrence of economic crisis
in our country, it is accepted that the condition of
unpredictability is not met due to the fact that a
new crisis is experienced soon after previous crisis.
Therefore, it is considered that it is not possible to
adapt the rent.

3- The change in situation is not caused by the
requesting party

In order for the parties to request adaptation,
they must not have any fault or contribution in the
emergence of the extraordinary situation that arose
later. If the victim has a fault or contribution in the
emergence of this situation, it will no longer be
possible to request adaptation.

The party requesting the adaptation must
immediately notify the other party of the difficulties
caused by the extraordinary situation. Otherwise, it
is concluded that it contributes to the aggravation
of the situation. Even if the contract is adapted,
it is decided on an equitable basis due to late
notification.

The Unexpected Performance

To demand performance in the event of this
condition has been accepted as a violation of the
good faith. The High Court of Appeal seeks that the
performance of the contract becomes unbearable
for the adaptation of the contract. The condition
of unpredictability of performance should be
evaluated according to the circumstances of the
concrete case. The judge has a wide discretion in the
evaluation of this condition sought in the adaptation
of the contract.

ADAPTATION OF LEASE CONTRACTS

5- The situation where the debt has not been
fulfilled or to fulfill the debt without prejudice
to her/his rights arising from the excessive
difficulty of the performance

Pursuant to Article 138 of the TCO, the debtor
must have either not performed the debt at all or
performed it without prejudice to its rights arising
from the excessive difficulty of performance. It is
appropriate to introduce a provision in the law in
this direction. In particular, if the tenant requesting
adaptation in the lease contract has not performed
his/her performance, his/her evacuation may be in
question.

With the regulation of TCO 138, it is now possible to
adapt the contract with retroactive effect in terms of
the performed acts. However, it must be performed
without prejudice to the rights arising from the
excessive difficulty of performance. In addition, it has
been accepted that in case of partial performance,
adaptations can be made for the unperformed part
of the performance.

6- Absence of Any Provisions Regarding
Changed Conditions in the Contract or Law

If there is no provision in the contract or law
regarding the adaptation of the contract, the
adaptation gap in the contract is mentioned. In
this case, the judge must fill the gap in the contract
and adapt the contract with the rules she/he has
set. Positive or negative adjustment clauses can be
included in lease contracts. The parties can foresee
the situation that may arise in the future. In this
case, they can put a provision regarding adaptation
to the contract. With this provision, the parties can
decide that the contract will be adapted in case the
conditions existing at the time of the conclusion of
the contract change.




Kiraci tarafindan kira bedelinin uyarlanmasina en
cok dovize endeksli kira sozlesmelerinde yabanci
parada yasanan olaganusti dedisiklikler sebebiyle
basvurulmaktadir. Sézlesmedeki yabanci paranin Turk
parasl karsisinda dava tarihi itibariyle deger artisi tespit
edilmeli, boylece sozlesmedeki kira parasi taraflarin
amacina uygun objektif iyi niyet hak ve nesafet
kurallarinin elverdigi dlgtide ve duzeyde yine yabanci
para olarak uyarlanmalidir™

Kiraya veren acisindan ise, uzun sureli kira
sozlesmesinde kiralanan yerin dederinin
onceden ongorilemeyen olaganustld bir nedenle
artmasindan  kaynaklanmaktadir  Sonu¢  olarak
Tark Borclar Kanunu’nun 138. maddesinde aranan
sartlar  gerceklestiginde  hakimden  sézlesmenin
uyarlanmasini isteme hakki  bulunmaktadir.  Kira
bedelinin uyarlanmasini kiraci isteyebilecedi gibi
kiralayanin da uyarlama talep etmesi mumkundar.
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Adaptation Case

When the conditions sought in article 138 of
the Turkish Code of Obligations are fulfilled, the
results regarding the adaptation of the contract
are regulated in the same article. According to this
article, the party relying on excessive difficulty is
given the right to ask the judge to adapt the contract
to new conditions, or to withdraw from the contract
if this is not possible.

With the said regulation, it was accepted that the
contract should be adapted first and that the
contract should be terminated if adaptation was not
possible. In terms of adaptation of lease contracts,
adaptation requests are usually brought to the
agenda by the tenant, but it is also possible for the
locator to request adaptations.

Adaptation of the rent by the tenant is mostly
resorted to due to the extraordinary changes in
foreign currency in the foreign currency indexed
lease contracts. The value increase of the foreign
currencyin the contract against the Turkish currency
should be determined as of the date of the lawsuit.
Thus, the rent in the contract should be adapted
in foreign currency, within the framework of the
objective good faith and equity law in accordance
with the purpose of the parties.

In terms of the locator, an adaptation lawsuit can be
filed due to an extraordinary increase in the value of
the rented place in the long-term lease contract due
to an unforeseen extraordinary reason. As a result,
when the conditions sought in Article 138 of the
Turkish Code of Obligations are met, the contracting
parties have the right to request the adaptation of
the contract from the judge. It is possible for the
locator to request adaptation of the rent, as well as
the tenant.
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Kisisel verilerimizin korunmasi amaciyla kabul edilen
6698 sayili Kisisel Verilerin Korunmasi Kanunu
("KVKK” ya da “Kanun”) ile getirilen sinirlamalar
bircok alanda oldugu gibi ise alim surecinde de
karsimiza ¢cikmaktadir. Is Kanununun 75. maddesi ile
isverenler, isciler hakkinda 6zlUk dosyasi dizenleme
yUkumlUluga altinda iken; Borglar Kanunu’nun 419.
maddesiyle isverenlerin, iscilere ait kisisel verileri,
‘ancak iscilerin ise yatkinliklariyla ilgili veya hizmet
sézlesmesinin ifasi icin zorunlu oldugu dlgcide”
kullanabileceklerihtktm altina almistir. Digeryandan
iscilerin kisisel verileri de KVKK kapsaminda koruma
altina alinmis olmakla birlikte; isverenlerin sdézlesme
6zqurlugu cercevesinde iscilerin kisisel verilerine
ulasma ihtiyaci bulunmaktadir. Bu ikili durum ise;
isverenin iscisi hakkinda bilgi edinme hakki ile iscinin
kisisel verilerinin korunmasi hakki arasinda adil bir
dengenin saglanmasi ihtiyacini dogurmustur!

Burada s6z konusu dengeyi saglayabilmek adina ise
alim strecini yonetenlerin sorulari titizlikle secmesi
gerektidgi, Is basvurusunda bulunan kisinin gorev
tanimina uygun olup olmadigina iliskin bir deder
sunmayacak bilgilerin toplanmamasi sadece gorev
tanimina bir baska deyisle gorevi ile baglantili
olabilecek verilerin toplanmasina yonelik sorular
sorulmalidir.

Bu kapsamda Kanun'da yer verilen yukumlultklerin
ihlal edilmemesi bakimindan kisisel verinin ne
oldugunun hangi verilerin islenmesi bakimindan agik
rizanin bulunmasi gerektiginin ise alim strecinde
gorevli olan kimselerce bilinmesi yasal dizenlemeler
ile getirilen sinirin asilmamasi bakimindan fayda
saglayacaktir.
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KISISEL VERI KAVRAMI

Kanun'da veri kavrami, kisisel veri ve ozel nitelikli
kisisel veri olarak ikiye ayrilmis olup, 6zel nitelikte
olmayan kisisel verilerin islenmesine dair sartlar
Kanun'un 5. Maddesinde duzenlenmistir.  Bu
dodrultuda kisisel veriler Kanun'da belirtilen haller
kapsaminda ilgilinin rizasi olmadan islenebilir. Buna
karsilik ozel nitelikli kisisel veri kategorisinde bulunan
kisisel verilerin toplanmasi, kayit altina alinmasi ve
islenmesi durumunda Kanun'un 6. maddesinin 3.
fikrasi sakli kalmak kaydiyla kisinin aydinlatiimasi
ve a¢ik rizasinin alinmasi gerektigi emredici olarak
duzenlenmistir,

Verilerin islenmesi bakimindan kanun ile getirilen
bir diger yukumlulik ise veri sahibinin aydinlatilmasi
olup; ise alim slrecinde de veri sorumlusu vyani
isveren tarafindan ise alim strecinde yetkilendirdigi
kimse aracilidiyla veri sahibi olan aday personele
Kanun'un 10. maddesinde belirtilen unsurlar
icerecek sekilde bilgi vermek ve veri sahibini
aydinlatmakla yukumludar.

Kanun'da ve Kisisel Verileri Koruma Kurumu
("“Kurum”) tarafindan da acik¢a ifade edildigi Uzere
aydinlatma yukumlalugu, talebe badlh olmaksizin
yerine getirilmesi gereken bir yukumluluk olmakla
birlikte kisisel verisi islenen gercek kisiler icin
de bir haktir. Ilgili kisinin, islenen kisisel verileri
hakkinda bilgilendirilmesini ifade eden aydinlatma
yukumlalugu, kisisel veri islemenin hukuka uygun
sekilde yerine getirilebilmesi icin olmazsa olmaz bir
sarttir.
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ASKING QUESTIONS IN EMPLOYMENT
WITHIN THE SCOPE OF KVKK
NO 6698 AND THEIR LIMITS

The limitations imposed by the Law on the
Protection of Personal Data No. 6698 (“KVKK” or
“Law”) adopted for the purpose of protecting our
personal data are encountered in the recruitment
process as well as in many areas. According to
Article 75 of the Labor Law employers are under the
obligation to prepare personal files about workers;
Article 419 of the Code of Obligations stipulates that
employers can use personal data of workers “only to
the extent that it is related to the work inclination of
the workers or is necessary for the performance of
the service contract”. On the other hand, although
the personal data of the workers are protected
within the scope of KVKK; employers need access
to personal data of workers within the framework of
freedom of contract. If this is a dual situation; This
has led to the need to strike a fair balance between
the employer's right to obtain information about the
employee and the employee's right to protect their
personal data.

Here, in order to achieve this balance, questions
should be asked about the job description, in other
words, the collection of data that may be related to
the job description, not to collect information that
will not provide any value regarding whether the job
applicant is suitable for the job description.

In this context, knowing what personal data is the
need for explicit consent for the processing of
which data, in order not to violate the obligations
set forth in the Law, will be beneficial in terms of not
exceeding the limit set by the legal requlations. ®

PERSONAL DATA CONCEPT

In the Law, the concept of data is divided into two
as personel is data and is of special nature, and
the conditions for the processing of non-private
personal data are regulated in Article 5 of the Law.
In this respect, personal data may be processed
without the consent of the person concerned,
within the scope of the cases specified in the law.
On the other hand, in case of collection, recording
and processing of personal data in the category of
special categories of personal data, it is mandated
that the person's clarification and explicit consent
must be obtained, without prejudice to the 3rd
paragraph of Article 6 of the law.

Another obligation brought by the law in terms of
processing the datais the disclosure of the data owner;
In the recruitment process, the data controller, that
is, through the person authorized by the employer
during the recruitment process is obliged to inform
the candidate personnel, including the elements
specified in Article 10 of the law and to enlighten the
data owner.

As clearly stated in the Law and by the Personal Data
Protection Authority (“Authority”), the obligation to
informis an obligation that must be fulfilled regardless
of demand, but it is also a right for natural persons
whose personal data is processed. The obligation to
inform the person concerned about the processed
personal data is an indispensable condition for the
legal fulfillment of personal data processing.




Ayrica veri sorumlusu, kisisel verileri ilgili kisinin
acik rizasi ya da dider kisisel veri isleme sartlarindan
birine dayanarak da islese her durumda aydinlatma
yukomlalugunt  yerine  getirmelidir.  Cunku
aydinlatma yukumlaluga, kisisel verilerin islenmesi
icin dayanilacak hukuki sebep ne olursa olsun yerine
getirilmesi gereken bir yukumlalUktar.

ADAYDAN VERILERININ ISLENMESINE
YONELIK ACIK RIZA ALIRKEN DIKKAT
EDILMESI GEREKENLER

Kanun'da acik rniza  “belirli bir konuya iliskin,
bilgilendirilmeye dayanan ve 6zgir iradeyle
aciklanan riza” seklinde ifade edilmistir. Acik riza
icin belirli bir sekil sarti bulunmamakta olup; agik
ve anlasilir olmasi yeterli olarak kabul edilmektedir.
Ancak agik riza alinmasi gereken kisisel veri isleme
faaliyetinde acik rizanin alindigina dair ispat kulfeti
veri isleyende oldugu icin acik riza alma isleminin
ispat edilebilir sekilde yapilmasi tavsiye edilmektedir.

Kanun'un 5. maddesinde acik riza hukuka
uygunluk sartlarindan birini olusturacadi icin aday
personelden talep edilecek kisisel verilerin niteligine
ve 5oz konusu kisisel verilerin talep edilme amacina
gore agik riza alinmasi gerekebilir. Fakat ise alim
stirecinde iscinin isveren karsisindaki ekonomik
zayifligi ve ise alinmama korkusunun da getirecedi
taraflar arasi dengesizlik goz 6nine alindiginda
alinan rizanin hukuka uygunluk nedeni olusturup
olusturmayacadinin  ve 0zglr iradeye dayanip
dayanmadiginin da gozetilmesi gerekir. Kurum,
almis oldugu bir kararda isgi-isveren iliskisinde,
isgiye riza gostermeme imkaninin etkin bir bigcimde
sunulmadidi veya riza gostermemenin is¢i agisindan
muhtemel bir olumsuzluk doguracagi durumlarda
isginin 6zqur iradesinin zedelenecedinden bahisle
veri islemenin agik rizaya dayandirilamayacadina
karar vermistir.”

Acik rizada dikkat edilmesi gereken diger bir husus
ise kisisel verilerin gelecedini belirfleme adayin
kendisine ait oldugundan, adaya acik rizasi alinirken
rizasinin reddetme olanadi oldugunu hatirlatiimasi,
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verilen acgik rizanin geri alinabildigi ve alindig
durumda hukuki sonuclarinin neler olacagi hakkinda
bilgilendirilmelidir.*

Dolayisiyla gerek aydinlatma gerekse riza metinlerine
uygun olarak adayin kisisel verileri toplanmali ve
adaylik surecinin sona ermesi birlikte verilerin
muhafaza edilmesi gereken birimlere iletilmesi
stirecin devaminda bulunmasi  gerekli olmayan
verilerin ise usuline uygun sekilde imha edilmesi
gerektigi kabul edilmistir. Bu ¢ercevede verilerin
glvenligi saglanmasina ozen gosteriimelidir. Ise
alim strecinde aday ile ilgili alinan notlarin ulu orta
herkesin erisebilecedi ortamlarda tutulmasi verilen
guvenlidinin  sadlanmadidi sonucunu doduracadi
g6zden kagirlmamalidir.

Son olarak kisiden acik riza alinarak kisisel verilerin
islendigi durumlarda Aydinlatma Yukamlaliganun
Yerine Cetirilmesinde Uyulacak Usul Ve Esaslar
Hakkinda Teblig hukumleri uyarinca ilgili kisiye karsi
aydinlatma yukumlolugu ve agik rizanin alinmasi
islemleri ayri ayri yerine getirilmelidir. Ornek vermek
gerekirse, fiziki olarak alinacak is basvurularinda
yazili olarak aydinlatma yukomluligunan yerine
getirildigini ve vazili olarak adayin imzasiyla acik
rizasinin alindigi senaryoda aday personele karsi
aydinlatma yukimlulugu ayri bir metin ile acik riza
alma islemi de ayri bir metinle yerine getirilmelidir.

ADAYDAN ALINAN VERILER AMACLA
BAGLANTILI, SINIRLI VE OLCULU
OLMALIDIR

Isverenler adaylardan mulakat esnasinda talep
ettikleri verileri “hangi amagla isleyecedini” adaya
seffafbirsekilde belirtmelidir. Isverence yapilacak veri
isleme faaliyetle “amacla sinirli” olmali ve belirlenmis
sinirlarin 6tesinde adayi 6lcUsiz isleme faaliyetine
karsi korumalidir. Kaldi ki adayin verilerini koruyucu
bu yukamlaluk Uluslararasi Calisma  OrglGtandn
Uygulama Kodu ile de glvence altina alinmistir?
Olcult ve sinirh olma sarti her streg icin ayri ayri
degerlendirmeli, 6zellikle ozel nitelikli kisisel veriler
konusunda dikkatli hareket edilmelidir. Ornedin
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In addition, the data controller must fulfill the
obligation of disclosure in any case, even if the
personal data is processed based on the explicit
consent of the data subject or one of the other
personal data processing conditions. Because
obligation of disclosure, processing of personal data
no matter what the legal reason is to be relied upon
for. it is an obligation that must be fulfille

THINGS TO CONSIDER WHEN
GIVING EXPRESS CONSENT TO THE
PROCESSING OF THE CANDIDATE'S
DATA

In the Law, explicit consent is expressed as “‘consent
related to a certain subject, based oninformationand
expressed with free will”. There is no specific form
requirement for express consent; it is considered
sufficient to be clear and understandable. However,
in the personal data processing activity where
express consent is required, it is recommended that
the explicit consent be provable, since the burden of
proof is on the data processor.

Since express consent will constitute one of the
conditions of compliance with the law in Article 5 of
the Law, express consent may be required depending
on the nature of the personal data to be requested
from the candidate personnel and the purpose for
which the personal data is requested. However, in
the recruitment process, considering the economic
weakness of the worker against the employer and
the imbalance between the parties due to the fear
of not being hired, it should also be considered
whether the consent obtained will constitute a
reason for compliance with the law and whether it
is based on free will. In a decision it has taken, the
Institution has decided that data processing cannot
be based on explicit consent, with the mention
that the free will of the worker will be damaged in
the employee-employer relationship, where the
possibility of not giving consent to the worker is
not effectively provided or if not giving consent will
cause a possible negative situation for the worker.”

Another point to be considered in explicit consent is
that since the candidate's own determination of the
future of personal data is his/her own, the candidate
should be reminded that there is an opportunity
to refuse his/her consent while obtaining his/her
explicit consent.?

Therefore, it has been accepted that the personal
data of the candidate should be collected in
accordance with both the clarification and the
consent texts, and the data that is not required to be
transmitted to the units where the data should be
preserved should be duly destroyed after the end of
the candidacy process. In this context, care should
be taken to ensure the security of data. It should
not be overlooked that in the recruitment process,
keeping the notes taken about the candidate in
public places accessible to everyone will result in the
result that the given security is not provided.

Finally, with the explicit consent of the person, the
personal data in cases where it is processed, the
Obligation to llluminate Procedures and Principles
to Be Followed in the Fulfillment of Against the
relevant person in accordance with the provisions
of the Communiqué on obligation of disclosure and
receipt of explicit consent their processing must be
carried out individually, pursuant to the provisions of
the Communique on the Procedures and Principles
to be Complied with in the Fulfillment of the
Obligation to Inform. For example, in the scenario
where the obligation to inform in writing is fulfilled
in job applications to be taken physically and the
candidate's explicit consent is obtained in writing,
the obligation to inform the candidate personnel
should be fulfilled in a separate text and the process
of obtaining explicit consent should be fulfilled in a
separate text.

THE DATA RECEIVED FROM THE
CANDIDATE MUST BE RELATED,
LIMITED AND MEASURED

Employers should transparently indicate to the
candidate “for what purpose” they will process the

ASKING QUESTIONS IN EMPLOYMENT WITHIN THE SCOPE OF KVKK NO 6698 AND THEIR LIMITS




insan kaynaklari birimince ¢alisanlarin mali haklarinin
belirlenebilmesi icin  sendika Gyeligi  verisinin
alinmasi olculu kabul edilecekken, ayni is yerinin
AR-GE birimince s6z konusu verinin alinmasi olctli
olarak kabul edilmeyecektir. Zira anilan bilginin arge
birimince toplanmasi bakimindan amaca uygun
oldugu kabul edilemeyecektir. Ayrica adayin siniri
asan sorulari cevapsiz birakmasi ya da uygulanacak
bir testi reddetme hakki da bulunmakta olup, ise alim
strecinde bu hakkin kullaniimasi engellenmemesi
gerektidi gibi bilakis adaya hatirlatilmalidir.

ADAY ISCI HAKKINDA BILGI
TOPLANMASI

Daha 6énce belirttigimiz gibi, isveren isciyi aydinlatma
yukamlaluguna  kisisel  verilerin - elde  edilmesi
sirasinda kisisel veri sahiplerine sunulan aydinlatma
metinleriaracilidiyla yerine getirilmektedir. Kanun’un
10. maddesine gore bu aydinlatma metinlerinde “veri
sorumlusunun ve varsa temsilcisinin kimligi, kisisel
verilerin hangi amacla islenecedi, islenen kisisel
verilerin kimlere ve hangi amacgla aktarilabilecedi,
kisisel veri toplamanin yontemi ve hukuki sebebi
ve KVKK md.11’de sayilan ilgili kisinin haklari” yer
almalidir.

Isverenler ise alim sirecinde kisisel veri topladiklari
tum platformlar Gzerinden ilgili kisileri aydinlatmakla
yUukamladdarler. Is  ilam duyurusunun - dijital
platformlar Uzerinden vyayinlandigi hallerde de,
aday iscilerin  basvurularini isverene iletmek
amaciyla ozgegmislerini yUkleyecekleri alanlara
basvurucunun kolaylikla erisebilecedi ve okunur
bir sekilde aydinlatma metinlerinin bulundurulmasi
gerekmektedir.  Aday isciye isverenin tanima
amagl birtakim sorular sormasi olaganken isgiye
yoneltilecek bu sorularin ve toplanacak bilgilerin
mesru amaca uygun ve mesleki yasantiyla iliskili
olmasi dnemlidir.
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ISE ALIMLARDA SORULABILECEK
SORU ORNEKLERI VE SINIRLAR]

Adaya dogrudan ise alim esnasinda sorularin
yoneltilmesi, kisisel verilerinin korunmasi hakkinin
ihlal edilme riskinin en fazla oldudu durumlar
arasinda yer almaktadir. Bu kapsamda isveren, adayi
tanima hakkina sahip olmakla birlikte; yoneltecedi
sorulart is iliskisine fayda sadlayabilecek sekilde
secmeli ve adayin ozel hayatinin gizliligini ihmal
etmeyecek sekilde sorularini belirlemelidir. Isveren
tarafindan adayin isvereni yaniltmasi ve yanlis bilgi
vermesi halinde ise is sozlesmesinin Is Kanunu’nun
25/11/a maddesi uyarinca hakli sebeple feshi gibi agir
sonuglar dogurabilecedi hatirlatilabilir.

Is mulakatlarinda is¢inin adi, soyadi, vyasi, mezun
oldugu Universite ve derecesi, is tecribeleri,
askerlik ve ehliyet durumu gibi temel kisisel bilgiler
ile egitim ve calisma gegmisine genel bilgilerin
sorulmasinda KVKK kapsaminda herhangi bir sakinca
bulunmadidr anlasilmaktadir® Adres bilgisi gibi,
dogrudan is ile ilgili olmasa da dolayli sekilde adayin
meslek hayatina etki edebilecek sorularin adaya
yoneltilmesinde de herhangi bir sorun dogmayacadi
degerlendirilmektedir.®

MEDENI HAL, ILISKI DURUMU, AILE
HAYATI VE CINSEL HAYATA ILISKIN
SORULAR

Isyerinde, is¢i acisindan toplu is sozlesmesinin
aile ve cocuk yardimlarina iliskin hikUmlerinin ne
gibi sonuglar doguracagini 6ngérebilme  adina
aday isciye medeni halini ve ka¢ ¢ocudu oldugunu
sormasi hukuken uygun kabul edilebilecekken is
iliskisiyle herhangi bir badi bulunmayan adayin
evlilik dusuntp dustunmedigi, cinsel yonelime,
cocuk sahibi olup olmamaya iliskin sorular acik bir
sekilde ozel hayatin gizliliginin ihlali anlamina geldidi
degerlendirilmektedir. Bu ¢ergevede adaydan
alinacak verilerin adayin “ise yatkinligi ve hizmet akdi
icin gerekliolup olmadigi”tespit edilerek sorularbuna
uygun olarak secilmesi gerektidi unutulmamalidir.

6698 SAYILI KVKK KAPSAMINDA ISE ALIMDA SORU SORULMASI VE SINIRLARI

ENG

data they request from the candidates during the
interview. The data processing to be carried out
by the employer should be “purpose-limited” and
should protect the candidate against excessive
processing beyond the specified limits. Moreover,
this obligation to protect the candidate's data
is also guaranteed by the International Labor
Organization's Code of Practice.

The condition of being measured and limited
should be evaluated separately for each process,
especially with regard to sensitive personal data. For
example, while obtaining the union membership
data will be considered proportional in order to
determine the financial rights of the employees
by the human resources unit, the receipt of the
said data by the R&D unit of the same workplace
will not be considered proportional. Because the
aforementioned information cannot be accepted as
suitable for the purpose in terms of collection by the
R&D unit.”" In addition, the candidate has the right
to leave questions beyond the limit unanswered
or to refuse a test to be applied, and the candidate
should not be prevented from exercising this right
during the recruitment process, on the contrary, the
candidate should be reminded.

COLLECTING INFORMATION ABOUT
THE CANDIDATES

As we have mentioned before, the employer
fulfills its obligation to inform the worker through
the disclosure texts presented to the personal
data owners during the acquisition of personal
data. According to Article 10 of the Law, in these
clarification texts, “the identity of the data controller
and, if any, its representative, the purpose for which
personal data will be processed, to whom and for
what purpose the processed personal data can
be transferred, the method and legal reason for
collecting personal data, and the data subject listed
in Article 11 of the KVKK. rights” should be included.

Employersare obligedto inform the relevant persons
through all platforms from which they collect

personal data during the recruitment process.
In cases where the job posting announcement is
published on digital platforms, in order to convey
the applications of the candidate workers to the
employer, it is necessary to have the lighting texts
in the areas where the applicants can upload their
CVs in a way that the applicant can easily access and
read. While it is usual for the employer to ask the
candidate employee some questions for recognition
purposes, it is important that these questions to be
directed to the employee and the information to be
collected are appropriate for a legitimate purpose
and related to professional life.

EXAMPLES AND LIMITS OF
QUESTIONS THAT MAY BE ASKED
IN RECRUITMENT

Asking questions to the candidate directly during
recruitment is among the situations where the risk
of violation of the right to personal data protection
is highest. In this context, although the employer
has the right to recognize the candidate; should
choose the questions to be asked in a way that will
benefit the business relationship and determine
the questions in a way that not neglecting the
privacy of the candidate's private life. It may be
reminded by the employer that if the candidate
misleads the employer and gives false information,
the employment contract may have serious
consequences such as the termination of the
employment contract with just cause pursuant to
Article 25/11/a of the Labor Law.

Itis understood that there is no objection within the
scope of KVKK in asking basic personal information
such as the employee's name, surname, age,
graduated university and degree, work experience,
military service and driver's license status, and
general information about his education and work
history in job interviews.? It is considered that there
will be no problem in directing questions that may
indirectly affect the candidate's professional life,
such as address information, even if they are not
directly related to the job.

ASKING QUESTIONS IN EMPLOYMENT WITHIN THE SCOPE OF KVKK NO 6698 AND THEIR LIMITS




Odretide ve uluslararasi dizenlemeler nezdinde
cinsel hayata iliskin veriler ozel nitelikli kisisel veri
olarak tanimlanmaktadir.”

Bu baglamda adayin mdulakat sirecinde gqugsuz
konumda bulundugu distndlirse adayin kendini
ac¢ida vurmama hakki bulundugu gibi dilerse sessiz
kalmayi secebilir ya da sessiz kalmasinin aleyhine
olacagi durumda gergede aykiri beyanda dahi
adyin bu tutumunun isvereni aldatma olarak kabul
edilmeyebilecedi degerlendirilmektedir.®

Adayin  hamilelik  durumuna iliskin  sorularin
sorulmasinda ise d6dretide iki farkli gorisun yer aldigi
gorulmektedir. itk gérise gore bu soru 6zel hayatin
gizliliginin ihlali anlamina geldigi kabul edilirken
diger bir gorise gore yapilacak isin niteligi geredi
boyle bir soru sorulmasi gerekiyor ise isverenin bu
durumu 6grenmesi agisindan sorulmasinin gerekli
oldugu kabul edilmektedir.

SIGARA VE ALKOL KULLANIMINA
ILISKIN SORULAR

Sigara kullanimina iliskin  soru sorulmasinin ilk
olarak, isverenin yonetim hakki ¢ercevesinde isyeri
sinirlarinda sigara icilip - icilmemesi konusunda
talimat verme yetkisine haiz oldugu dusunulirse
isveren, vanici veya patlayici maddelerin Gretildigi
bir isyerinin sz konusu olmasi durumunda oldugu
gibi hakli sebeplerin bulundugu hallerde isyerinde
sigara kullanimini tamamen vasaklayabilecedi gibi;
diger hallerde ise isyerinde sigaraigilebilecek donem
ve araliklari belirleme vetkisine sahip olacaktir.
Bu kapsamda isverenin, aday iscinin ise alinmasi
halinde bagl olacagi kurallari kendisine 6nceden
belirtebilmek ve calisma kosullari hakkinda tam
ve dodru bilgi verebilmek adina is goérismesinde
isciye sigara kullanip kullanmadigini sorabilecedi
degerlendirilmektedir. Alkol kullanimina iliskin ise
is gorismesi sirasinda “isyerine alkol almis halde
gelmesi veya isyerinde alkol almasi durumunda

is sézlesmesinin  hakli nedenle feshedilecegini”

bildirmesi ve isciyi bu yolla 6nceden uyarmasi
yeterli ve makul bir yaklasim olacaktir. Buna karsilik
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isverenin adayin is yeri disindaki alkol kullanimina
iliskin bir soru yéneltmesi bu kapsamin disindadir'

DINI INANC, SIYASI GORUS VE
SENDIKAL UYELIGE iLISKIN SORULAR

Is gorusmelerinde aday isciye dini ve felsefi inancina,
siyasi parti Gyeligine veya politik gortstne iliskin
sorularin sorulmasinin - hukuka aykiri olacagini
belirtmek gerekir Sendika Gyeligine iliskin bilgiler,
tipki politik ve dini gorusler gibi KVKK'nin 6/1
maddesi kapsaminda ozel nitelikli kisisel veri olarak
duzenlenmis bulunmakla  birlikte; bunun  vyani
sira 6356 sayili Sendikalar ve Toplu Is Sozlesmesi
Kanunu (“STISK”) kapsaminda da ayrica koruma
alani bulmustur. Ise alim strecinde sendikaya Gye
olan/olmayan isciler arasinda ayrim yapilamayacadi
belirtilmektedir. Buna bagl bir ayrimcilik s6z konusu
oldugunda is¢i “sendikal tazminattan” yararlanma
hakkina sahiptir”

ISE ALIM ONCESINDE ISCI ADAYINA
YAPILABILECEK TESTLER VE
SINIRLARI

Uygulamada siklikla alkol ve uyusturucu testleri
ile kisilik testleri yaptinlmakta olup bunlarin yani
sira aday isciden kan, idrar veya doku gibi biyolojik
maddelerin alinmasi suretiyle HIV/AIDS testleri
de uygulanabilmektedir. Aday isginin alkol veya
uyusturucu kullanimina iliskin bilgilerinin ancak agik
rizasi dahilinde islenebilecedi ve bu verilerin saglik
verisi nitelidi tasiyacadindan isci 6zlik dosyasindan
ayri  bir yerde saklanmasi gerektigi  kabul
edilmektedir”® Bu baglamda test yapilmadan 6nce
adayin aydinlatilmasi gerektigi gibi agik rizanin da
alinmasi gerekecektir fakat isverenin KVKK agisindan
yukumlalukleri testin uygulanmasindan sonra da
devam etmektedir.

Is gorGsmeleri sirasinda isciden HIV/AIDS  testi
istenebilmesi icin isin niteliginin bu testi zorunlu
kilmasi gerekmedigi aciktir.  Testi hakli kilacak
“Ustdn varar” olsa dahi iscinin vyazili sekilde acik
rizasinin alinmasi veri givenlidinin ihlal edilmemesi
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QUESTIONS ABOUT MARITAL
STATUS, RELATIONSHIP STATUS,
FAMILY LIFE AND SEXUAL LIFE

While it may be considered legally appropriate for
the employee to ask the candidate employee about
his marital status and how many children he has in
order to foresee what consequences the provisions
of the collective bargaining agreement regarding
family and child benefits will have for the employee
at the workplace, whether the candidate who has
no connection with the employment relationship is
considering marriage, sexual orientation, whether
or not to have children. Questions regarding the
issue are clearly considered to constitute a violation
of the privacy of private life. In this context, it should
not be forgotten that the data to be obtained from
the candidate should be determined "whether it
is necessary for the candidate's work inclination
and service contract” and the questions should be
chosen accordingly.** According to the doctrine and
international regulations, data related to sexual life
is defined as personal data of special nature. In this
context, if itis thought that the candidate is in a weak
position during the interview process, the candidate
has the right not to reveal himself, he can choose
to remain silent if he wishes, or even to make a false
statement in case his silence would be against him.?

It is seen that there are two different views in
the teaching when asking questions about the
pregnancy status of the candidate. According to the
first view, this question is accepted as a violation of
the privacy of private life, while according to another
view, if such a question has to be asked due to the
nature of the work to be done, it is accepted that it
should be asked in order for the employer to learn
about this situation.

QUESTIONS ABOUT SMOKING AND
ALCOHOL USE

Considering® that asking a question about smoking,
the employer has the authority to give instructions
on smoking within the boundaries of the workplace

within the framework of the right of management,
the employer may completely prohibit smoking
in the workplace in cases where there are justified
reasons, such as in the case of a workplace where
flammable or explosive materials are produced; in
other cases, it will have the authority to determine
the periods and intervals in which smoking is allowed
in the workplace.

In this context, it is considered that the employer
can ask the employee whether he smokes during
the job interview in order to be able to specify
beforehand the rules that the candidate worker
will be bound by if he is hired, and to give full and
accurate information about the working conditions.
Regarding alcohol use, it would be a sufficient and
reasonable approach to inform the employee
during the job interview that "if he/she comes to the
workplace with alcohol or if he/she drinks alcohol
at the workplace, the employment contract will be
terminated for just cause” and to warn the employee
in this way in advance. On the other hand, it is out
of this scope if the employer asks a question about
the candidate's alcohol use outside the workplace.”

QUESTIONS REGARDING RELIGIOUS
BELIEF, POLITICAL OPINION AND
TRADE UNION MEMBERSHIP

It should be noted that it is against the law to ask
the candidate employee questions regarding his/
her religious and philosophical beliefs, political
party membership or political views during job
interviews.?® Information on union membership,
just like political and religious views, is regulated
as special quality personal data within the scope
of Article 6/1 of the KVKK; In addition, it has also
found a protection area under the Trade Unions
and Collective Bargaining Agreement Law No. 6356
("STISK”). It is stated that during the recruitment
process, no discrimination can be made between
workers who are members of the union or not. In
case of discrimination related to this, the worker has
the right to benefit from "union compensation".?

ASKING QUESTIONS IN EMPLOYMENT WITHIN THE SCOPE OF KVKK NO 6698 AND THEIR LIMITS




bakimindan vyerinde olacaktir™® Aday is¢inin
kisiligini ve karakterini dederlendirme amaciyla
yapilan psikolojik testlerde ise sorulan sorular
basvuruya konu faaliyetle yakindan ilgili olmali ve
ic hukuk bu konuda gerekli glvenceleri sadliyor
olmalidir. ® Testlerin tima uzman kisilerce uygulanip
dederlendirilmeli ve testin sonucu aday isciye “acikca
belirtilmelidir”.

REKABET HUKUMLERI KAPSAMINDA
SORULABILECEK SORULAR VE
SINIRLARI

Adayin herhangi bir yakinin rakip isletmede ¢alisip
calismadigi ile ilgili soru sorulmasi durumu, isginin
pozisyonu geredi 6nemli sirlari 6grenmesi ve
sizdirma ihtimalinin ortaya ¢iktidi olctde hukuka
uygun oldudu kabul edilmektedir. Fakat onemli
sirlara ulasma olanagdr bulunmayan aday bu soruyu
yanitsiz birakma ya da dodru yanit vermeme hakkina
sahiptir’® Bunun yaninda adayin eski isvereni ile
arasinda gegerli bir rekabet yasagi sozlesmesi olup
olmadigi da isverence adaya sorulabilecedi kabul
edilmektedir.” Zira anilan sozlesmenin bulunmasi
halinde aday ve vyeni isverenin rekabet yasad
hikmunan ihlal edilmesi halinde vyeni isverenin
de zarara uQrayabilecedi dolayisiyla  sorunun
sorulmasinda mesru menfaatin bulundugu kabul
edilmelidir.
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SONUC

Netice itibariyle ise alim sureglerine etki eden yasal
duzenlemelere uygun davranilmali ve KVKK ile
olusturulmaya calisilan koltire uyum saglamaya
ozen gosterilmelidir. Adaya sorulacak sorularda
secici davranilmali adayi tanimak maksadi altinda is
iliskisine fayda saglamasi mumkuin olmayan ézelikle
medeni durumu, iliski durumuna, aile hayati ve cinsel
hayata, dini inang, siyasi gords ve sendikal (yelik
vb. alanlara iliskin adayin ozel hayatinin gizliligini
ihlal edecek sorulardan kacinilmalidir. Boylelikle
isveren olarak her istenilen sorunun sorulmamasi
gerektigine yonelik bilincin olusmasina  katki
saglanacaktir. Ayrica adayin secimlerine ve ozel
hayatina karsi 6zenli davraniimasi ozellikle KVKK
ile korumaya alinan kisisel verilerin hukuka aykiri
islenmemesi ve olasi bir sorusturmanin ondne
gecilmesi bakimindan fayda saglayacaktir.
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QUESTIONS ABOUT SMOKING AND
ALCOHOL USE

In practice, alcohol and drug tests and personality
tests are frequently made, and HIV/AIDS tests can
also be applied by taking biological materials such as
blood, urine or tissue from the candidate worker. It
is accepted that the candidate worker's information
on alcohol or drug use can only be processed with
his explicit consent, and since this data will have the
quality of health data, it should be kept in a separate
place from the employee's personnel file. In this
context, before the test, the candidate must be
informed and explicit consent must be obtained, but
the employer's obligations.

TESTS AND LIMITS THAT CAN BE
PERFORMED BEFORE EMPLOYMENT

In practice, alcohol and drug tests and personality
tests are frequently made, and HIV/AIDS tests can
also be applied by taking biological materials such as
blood, urine or tissue from the candidate worker. It
is accepted that the candidate worker's information
on alcohol or drug use can only be processed with
his explicit consent, and since this data will have the
quality of health data, it should be kept in a separate
place from the employee's personnel file. * In this
context, before the test, the candidate must be
informed and explicit consent must be obtained, but
the employer's obligations in terms of KVKK continue
after the application of the test.

It is clear that the nature of the job does not
necessitate this test in order for an HIV/AIDS test to
be requested from the worker during job interviews.
Even if there is a "superior benefit” to justify the test,
it would be appropriate to obtain the explicit consent
of the worker in writing in order not to violate the data
security.” In psychological tests conducted to evaluate
the personality and character of the candidate worker,
the questions asked should be closely related to the
activity subject to the application and the domestic
law should provide the necessary quarantees in
this regard. * All tests should be administered and

evaluated by experts and the result of the test should
be “clearly stated” to the candidate worker.

QUESTIONS THAT MAY BE ASKED
UNDER COMPETITION PROVISIONS
AND THEIR LIMITS

The case of asking a question about whether a relative
of the candidate works in a competitor is considered
to be lawful to the extent that the employee learns
important secrets due to his position and the
possibility of leaking arises. However, the candidate
who does not have the opportunity to reach
important secrets has the right to leave this question
unanswered or not to give a correct answer.® In
addition, it is accepted that the employer may ask
the candidate whether there is a valid non-compete
agreement between the candidate and his former
employer.** Because, if the aforementioned contract
is found, in case of violation of the non-competition
provision of the candidate and the new employer,
the new employer may also suffer losses, therefore it
should be accepted that there is a legitimate interest
in asking the question.

CONCLUSION

As a result, it is necessary to act in accordance with the
legal regulations that affect the recruitment processes
and care should be taken to adapt to the culture that
is tried to be created with KVKK. The questions to be
asked to the candidate should be treated selectively,
in order to get to know the candidate, especially
marital status, relationship status, family life and
sexual life, religious belief, political opinion and union
membership, etc, which cannot be beneficial to the
business relationship. Questions that would violate
the privacy of the candidate's private life regarding the
fields should be avoided. Thus, as an employer, it will
contribute to the formation of awareness that every
desired question should not be asked. In addition, it will
be beneficial to be attentive to the elections and private
life of the candidate, especially in terms of preventing
the unlawful processing of personal data protected
by KVKK and preventing a possible investigation.
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Is sozlesmesinin askiya alindigi hallerde, taraflarin is
sozlesmesinden kaynaklanan borglari adeta askiya
alinir, etkisinivyitirir. Bunun birsonucu olarak isverenin
Ucret 6deme, is¢inin ise is gorme borglari belirli bir
sureligine askida kalir, ertelenir. Is sozlesmesinin
askiya alinmasina iliskin yasal duzenleme vyalnizca
tek bir madde hukminde duzenlenmemis olup,
Is Mevzuatinin ve dider ilgili mevzuatlarin cesitli
kisimlarinda duzenleyici hakimler mevcuttur. s
sozlesmesinin askiya alindigi haller bazen VYasa
ile duzenlenmemis olsa da sartlar saglandiginda
kendiliginden de ortaya ¢ikabilir.

Is sozlesmesinin askida kalmasi hali, taraflarin karsilikli
edimlerini gegici bir stre ile yerine getirememesi
sonucu meydana gelmekte olup, karsilikli borglar
ifa edememe, taraflarin kusurundan kaynaklanmaz.
Bir bakima, taraflarin karsilikli edimlerinin gegici ifa
imkansizlidricine dismesi s6z konusudur.

A-1S SOZLESMESININ ASKIYA
ALINMASININ GENEL SARTLARI

Is sozlesmesinin askiya alinmasi, yalnizca Is Yasasi
ile dizenlenen hallerle sinirli olmayip, bazi durum
ve sartlarda kendiliginden meydana gelmektedir!
Ne var ki, is sozlesmesinin askiya alindigi bazi haller
ve bu hallere badli hukuki sonuglara yasalarda yer
verilmistir. Bazen de, toplu is sozlesmesinde veya
is sozlesmesinde yasaya uygun olmasi kaydiyla, is
sozlesmesinin askida olacagi haller dizenlenebilir.
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IS SOZLESMESININ

ASKIYA ALINDIGI HALLER

VE HUKUKI SONUCLARI

ESRA UZUN
euzun@egemenoglu.av.tr

1- IFA VEYA IFAYI KABULUN IMKANSIZ
HALE GELMESI

a. iscinin is Gérme Borcunun ifasinin imkansiz
Hale Gelmesi

Tark Borglar  Kanunu'nda dizenlenen  gegici
imkansizlik htkamleri uyarinca, taraflar o imkansizhk
stresince karsilikll borclarindan kurtulur. Iscinin is
gorme edimi bazi durumlarda isginin iradesi disinda
ve gegici sekilde imkansiz hale gelir. Ne var ki bu
imkansizlik, is gorme borcunun ifa edilmesine engel
olacak dlctide esash bir nedenden kaynaklanmalidir.
Ornedin iscinin kaza gegirmesi, dogum, olim, evlilik
gibi sebepler bu haller arasina dahil edilebilir.

b. isverenin is Gérme Borcunun ifasimi Kabul
imkansizhg:

Isciler icin ortaya c¢ikan beklenmezlik alcisy,
isverenlerin ifayi kabul imkansizligi bakimindan soz
konusu dedildir. Ctnku iscilerin is gorme edimleri
agisindan gegerli olan beklenmezlik veya manevi
ifa imkansizhigl olcitinin gerekgesi askiya alinma
teorisine uygun olarak is givencesinin diger deyisle
is iliskisinin devaminin saglanmasi distncesidir. Buna
karsilik, is sozlesmesinin askiya alinmasi halinde kural
olarak isgilere Gcret 6édenmediginden isverenlerin
ifayi kabul edememelerinde askiya alinmanin
kolaylastirilmamasi gerekir. Bu nedenle kiyasen daha
zayif bir neden olan beklenilmezlik unsuru verine,
isverence isi kabul edememenin maddi imkansizlik
qgibi kuvvetli bir nedene dayanmasi gerekir.?
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SITUATIONS WHERE THE EMPLOYMENT
AGREEMENT IS SUSPENDED AND
ITS LEGAL CONSEQUENCES

In cases where the employment contract is
suspended, the debts of the parties arising from
the employment contract are suspended and lose
their effect. As a result of this, the employer's duty of
paying wages and the employee's debt to perform
work are suspended and postponed for a certain
period of time. The legislative reqgulation regarding
the suspension of the employment contract is not
requlated under only a single article, and there
are requlatory provisions in various parts of the
Labor Law and other relevant legislation. The cases
where the employment contract is suspended
can sometimes occur spontaneously, even if the
conditions are not regulated by the Law.

The suspension of the employment contract occurs
as a result of the temporary failure of the parties
to fulfill their mutual obligations, and the failure
to perform the mutual debts does not arise from
the fault of the parties. In other words, there is a
situation where the mutual acts of the parties fall
into temporary impossibility of performance.

A- GENERAL CONDITIONS FOR
SUSPENSION OF THE EMPLOYMENT
CONTRACT

Suspension of the employment contract is not
limited only to the cases requlated by the Labor
Law, but occurs spontaneously in some situations
and conditions.* However, some cases where the
employment contract is suspended and the legal
consequences related to these cases are included
in the laws. Sometimes, situations in which the
employment contract will be suspended may be

arranged in the collective bargaining agreement
or the employment contract, provided that it is in
accordance with the law.

1- IMPOSSIBILITY OF FULFILLMENT OR
ACCEPTANCE OF PERFORMANCE

a. The Impossibility of the Performance of the
Employee's Obligation to Work

In accordance with the provisions on temporary
impossibility regulated in the Turkish Code of
Obligations, the parties are relieved of their mutual
debts during that impossibility. In some cases, the
employee's debt to work becomes impossible
temporarily without the will of the employee.
However, this impossibility must be caused by a
fundamental reason to the extent that it prevents
the performance of the obligation to work. For
example, reasons such as the employee's accident,
birth, death, marriage can beincluded in these cases.

b. Impossibility of Employer to Accept
Performance of Work

The measure of unexpectedness that arises for
the employees is not in question in terms of the
impossibility of accepting the performance of the
employers. Because the reason for the criterion of
unexpectedness or moral impossibility, which is valid
for the performance of the employees, is the idea of
ensuring job security, in other words, the continuation
of the employment relationship, in accordance with
thetheory of suspension. Onthe other hand, since the
employers cannot accept the performance and the




2- ASKI HALININ GECICI OLMAS|

ifa stresi iginde taraflarin is gérme ve isi kabul etme
edimlerinin gegici streli olarak imkansiz hale gelmesi
gerekmektedir. Is iliskisi strecinde ortaya cikan
olaylar ve durumlarin aski hali yaratabilecek nitelikte
gecici olup olmadigi tartismali olabilir. Tartismali
hallerde taraflarin iradesinin sozlesmeyi strdirmek
oldugu g6z 6nlne alinarak is sozlesmesinin askiya
alindiginin kabult daha uygun olacaktir.

3- TARAFLARIN KARSILIKLI EDIMLERINI
YERINE GETIRMEMESININ KUSURSUZ
OLMASI

Is sozlesmesinin askiya alinmasinin bir diger sart
da; isginin is gorme ediminin, isverenin ise isi kabul
etme ediminin yerine getirilmemesinde taraflarin
kusurunun bulunmamasidir.

B- IS SOZLESMESININ ASKIYA
ALINMASINI GEREKTIREN HALLER

Is sozlesmesinin askiya alindiggi haller mevzuatta
ayrintili olarak duzenlenmemis olup belli hal ve
sartlarda aski hali kendiliginden ortaya ¢ikabilir.
Asadida yer verilecek haller ise kanunda dizenlenen
hallerden ve karsimiza siklikla cikan durumlardan
birkacidir.

1- Hastalik, Kaza, Dogum ve Gebelik

Is  Kanunu’nun 25/I-b  bendinde 6ngoruldugu
Uzere, is¢inin hastalik, kaza, dogum ve gebelik gibi
hallerde isveren icin is sozlesmesini bildirimsiz fesih
hakki; belirtilen hallerin iscinin isyerindeki calisma
stresine gore 17'nci maddedeki bildirim strelerini
alti hafta asmasindan sonra dogar. Dogum ve
gebelik hallerinde bu sure 74’Gncl  maddedeki
sGrenin bitiminde baslar. Bu durumlardan dogan is
sozlesmesinin askida kalma hali iscinin kusurundan
kaynaklanmamalidir. Is¢i, hasta oldugu sureg
icinde Ucret talep edemese de, Sosyal Guvenlik
Kurumu’ndan gegici is goremezlik odenedi adi
altinda Gcretinin bir bolimunu alacaktir.
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2- Askerlik

Is Kanunu'nun 31/1 ve Il fikralarinda gecici sureli
askerlik sebebi ile is sozlesmesinin askida kalmasi
icin gerekli sartlar duzenlenmistir. Oncelikle bu
askerlik baris déneminde ve gegici streli olmalidir.
Isci, mevcut isinde en az bir yil calismis olmali ve
isten ayrilma kisa streli olmalidir. Buradaki kisa stre
ile kastedilen, is¢inin kideminin bir yili asmasi halinde
iki aya her fazla yil icin iki gin eklenmek suretiyle
ulasilacak suredir. Savas veya seferberlik hallerinde
silahaltina alinma tamamen farkli kurallara tabidir.

3- Uicretsiz izin Uygulamasi Halinde

Ucretsiz izin uygulamasi halinde, isveren isciyi isten
cikarmanin  maddi sonuclarina katlanmaksizin is
sozlesmesini askiya alma olanadi elde etmis olur. Ne
var ki bu durumda isci issiz kalmamis olsa da, fiilen
issizligin sonuclarina katlanmakta, herhangi bir gelir
elde edemeden ve sosyal haklardan yoksun kalarak
is sozlesmesini strdirmektedir. Bir baska deyisle,
isci kisa sureli calisma kosullarini karsilamadigindan
kisa calisma odenegdi, issiz sayilmadigindan issizlik
odenedi alamamaktadir.

Covid-19'un da, isverenin isletmenin faaliyetine
ara vermesi veya gecici olarak durdurmasina
sebep olan bir salgin oldudu dikkate alindiginda,
bu durumun is sozlesmesinin askiya alinmasina
neden olacadi soylenebilir. Ne var ki, is iliskisinin
suresi ve calisilmayan stre arasindaki orant
dikkate alindiginda bu imkansizigin kalici olacagi
yonunde bir sonug ortaya ¢ikarsa, aski halinden soz
edilemeyecektir. Covid-19 déneminde Ucretsiz izin
uygulamasi ile is sozlesmesinin askiya alinmasi hali
de, iscinin is sozlesmesinde esasli bir dedisiklik ve
isci aleyhine bir durum yarattigindan, iscinin ancak
yazili rizasi ile bu uygulamaya gegilebilmistir. Yani
askiya alma islemi yazili bir sekilde yapilarak isciye
bildirimde bulunulmali ve is¢inin 6 is giinu icinde bu
uygulamayi kabul edip etmedidini gosterir iradesi
yazili olarak alinmalidir,
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employees are not paid as a rule, suspension should
not be facilitated when the employers are unable to
accept performance of employees. For this reason,
the employer's failure to accept the performance
should be based on a strong reason such as physical
impossibility, instead of the unexpectedness factor,
which is a weaker reason by comparison.”

2- TEMPORALITY OF SUSPENSION

During the performance period, the act of the
parties to work and accept the work must become
temporarily impossible. It may be disputable whether
the events and situations that occur during the
employment relationship are temporary in nature
that may create a suspension. It would be more
appropriate to accept that the employment contract
is suspended in disputed situations, considering that
the will of the parties is to continue the contract.

3- THE PARTIES' FAILURE TO FULFILL
THEIR MUTUAL OBLIGATIONS WITHOUT
THEIR DEFECTS

Another condition for the suspension of the
employment contract is absence of the fault of the
parties in the event of the failure of the employee to
perform the job and the employer's failure to accept
the job.

B- CONDITIONS REQUESTING THE
SUSPENSION OF THE EMPLOYMENT
CONTRACT

The cases in which the employment contract
is suspended are not regulated in detail in
the legislation, and the suspension may arise
spontaneously under certain circumstances and
conditions. The situations that is given below are
some of the situations reqgulated in the law and the
situations that we encounter frequently.

1- lliness, Accident, Birth and Pregnancy

As stipulated in article 25/1-b of the Labor Law, the
employee's right to terminate the employment
contract without notification for the employer in
cases such as illness, accident, birth and pregnancy
arises after the stated situations exceed six weeks
the notification periods in Article 17, according to
the employee's working period at the workplace.
In cases of birth and pregnancy, this period starts
at the end of the period specified in article 74. The
suspension of the employment contract arising from
these situations should not be caused by the fault of
the employee. Even though the employee cannot
demand wages during his illness, he will receive a
part of his wage from the Social Security Institution
under the name of temporary incapacity allowance.

2- Military Service

The conditions required for the suspension of the
employment contract due to temporary military
service are requlated in article 31/1and Il of the Labor
Law. First of all, this military service should be in
peacetime and temporary. The employee must have
worked in his current job for at least one year and
the leave must be of short period. What is meant by
the short period here is the period to be reached by
adding two days for each extra year to two months
if the employee’s seniority exceeds one year. In war
or mobilization, recruitment is subject to completely
different rules.

3-In Case of Unpaid Leave

In case of unpaid leave, the employer has the
opportunity to suspend the employment contract
without standing the financial consequences of
dismissing the employee. However, in this case, even
though the employee is not unemployed, he actually
suffers the consequences of unemployment,
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4- Grev veya Lokavt Hali

Sendikalar ve Toplu Is Sézlesmesi Kanunu 67. maddesi
uyarinca: “Kanuni greve katilan, greve katilmayan
veya katilmaktan vazgecip de grev nedeniyle
calistirilamayan ve kanuni lokavta maruz kalan iscilerin
is s6zlesmeleri grev ve lokavt siresince askida kalir.
Isveren, grev ve lokavt nedeniyle is sézlesmeleri askida
kalan iscilerin grev veya lokavtin baslamasindan énce
isleyen Ucretlerini ve eklerini olagan 6deme guninde
6demek zorundadir.” S6z konusu aski stresi boyunca
is sozlesmesinin feshiihbar edilemeyecektir.

5- Evlenme veya Yakin Akrabalarin Oliimii

Is Kanunu'nun 46/llI-b  bendi uyarinca, iscinin
evlenmesi, evlat edinmesi ya da ana veya babasinin,
esinin, kardesinin, ¢ocudunun 6lima halinde G¢
gun Gcretli izin verilir. Ug gun izin stresi boyunca
calismayan isciye, ilgili kanun uyarinca Gcret verilir.

C- 1S SOZLESMESININ ASKIYA
ALINMASININ HUKUKI SONUCLARI

1- IS GORME VE UCRET BORCLARINA
ETKISI

Aski hali stresince, iscinin is gorme borcu, isverenin
ise Ucret 6deme borcu askiya alinmis olur. Ne var
ki taraflar toplu is sozlesmesi veya is sozlesmesi ile
Ucretin 6denecedine dair bir anlasma vyapabilir.
Belirtmek gerekir ki, isin gorUlmemesi iscinin
kusurundan kaynaklanmadigindan, is¢inin is gorme
borcunu ifa etmemesi sebebiyle is soézlesmesi
feshedilemez.

2- ISCININ KIDEMINE BAGLI HAKLARI
ACISINDAN

s Kanunu'nda is sozlesmesinin  askida olmasi
halinde kidem ve kideme bagh haklar bakimindan
yaratacagi degisiklikler hakkinda 6zel bir hikim tesis
edilmemis olsa da, kanunda duzenlenen bazi hallerde
aski stresinin kidemden sayilmamasi gibi bu strenin
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calisiimis da sayilmayacadi dizenlenmistir. Ornedin,
Sendikalar ve Toplu Is Sozlesmesi Kanunu'nun 67/
Il fikrasi uyarinca: “Grev ve lokavt sdresince is
sozlesmeleri askida kalan iscilere bu dénem icin
isverence (cret ve sosyal yardimlar 6denemez, bu

stre kidem tazminati hesabinda dikkate alinmaz.”

Tam aski halleri icin 6zel duzenlemeler mevcut
olmamakla birlikte, yasada dizenlenmeyen konulara
iliskin ise Yargitay ictihatlari ve doktrin gorusleri
konu hakkinda bizlere fikir vermektedir.

3- ISVERENIN YONETIM HAKKI VE
ISCININ ITAAT BORCU ACISINDAN

Isgi aski stiresince is gorme borcunu yerine getirmesi
5oz konusu olamayacadindan isginin bu edime iliskin
isverenin talimatina uyma sorumlulugu da ortadan
kalkmaktadir. Bir diger ifade ile aski suresinde
isverenin yonetim hakki kapsaminda verdidi talimata
uyma yukamluligu bulunmamaktadir,

Bu durumun aksine, is¢inin is gorme borcu ile ilgili
olmayan, isyerindeki davranislariyla ilgili verilen
talimatlara uyma yukumlulaga, bir diger soylemle
itaat borcu aski surecinde de devam etmektedir.
Isginin aski stirecinde genelde isyerinde bulunmadid
dikkate alindiginda, kural olarak bu yondekitalimatlara
uyulmamasi hali s6z konusu olamayacaktir. Ancak
ornek vermek gerekirse, aski doneminde isyerinde
bir sebeple bulunan isginin isyerinde uygulanan
kapi denetimine iliskin talimata uygun hareket etme
yuktmluligu hala devam edecektir ?

4- 1S SOZLESMESININ SONA ERMESINE
ETKISI

4.1. Belirli Siireli is S6zlesmeleri Bakimindan

Belirli streli is sozlesmelerinde, taraflar sozlesmenin
belirli bir stre igin ayakta kalmasini hedeflemis
olduklarindan, aski suresinde bu sozlesme sdresini
kesmemektedir. Belirli streli is sozlesmesinde
sUrenin bitimi halinde, aski strecinde de bulunulsa
sozlesme sona ermektedir.
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continues his employment contract without earning
any income and deprived of social rights. In other
words, the employee cannot receive shortterm
employment allowance because he does not
meet the short-term employment conditions,
and unemployment allowance because he is not
considered unemployed.

Considering that Covid-19 is an epidemic causing
the employer to suspend or temporarily suspend
the operation of the business, it can be said
that this situation will cause the suspension
of the employment contract. However, when
the proportion between the duration of the
employment relationship and the period of non
working is taken into consideration, if a result arises
that this impossibility will be permanent, suspension
will not be in question. Since the suspension of
the employment contract with the application of
unpaid leave during the Covid-19 period created a
fundamental change in the employment contract
of the employee and against the employee, this
practice could only be implemented with the
written consent of the employee. In other words,
the suspension must be made in writing and the
employee must be notified, and the employee’s will
must be received in writing within 6 working days,
showing whether he accepts this practice.

4- Strike or Lockout

Pursuant to article 67 of the Trade Unions and
Collective Bargaining Agreement Law: “Contract of
employment of workers who take part in a lawful
strike, or of those who don't take part in the strike
or desist from joining the strike but cannot be
employed due to the strike and of the workers who
are locked out lawfully shall be suspended during
the strike or lock-out.” The termination of the
employment contract cannot be notified during the
suspension period.

5- Marriage or Death of Close Relatives

Pursuant to article 46/111-b of the Labor Law, three
days of paid leave is granted in the event of the
employee's marriage, adoption or death of his mother
or father, spouse, sibling, or child. The employee who
does not work during the three-day leave period is
paid in accordance with the relevant law.

C- LEGAL CONSEQUENCES OF
SUSPENSION OF THE EMPLOYMENT
CONTRACT

1- IMPACT ON DUTY OF PERFORMING
WORK AND PAYING WAGES

During the suspension, the employee's debt to
work and the employer's wage payment debt are
suspended. However, the parties can make an
agreement regarding the payment of the wage
through a collective bargaining agreement or
employment contract. It should be noted that, since
the absence of work is not due to the fault of the
employee, the employment contract cannot be
terminated due to the employee's failure to fulfill his
obligation to perform the job.

2- IN TERMS OF THE EMPLOYEE'S
RIGHTS DEPENDING ON SENIORITY

During the payment of the wage through a
collective bar Although there is no special provision
in the Labor Law regarding the changes to be made
in terms of seniority and rights related to seniority
in case of suspension of the employment contract,
it is requlated that in some cases, the suspension
period is not counted as seniority, and this period is
not considered to be worked. For example, pursuant
to article 67/11l of the Trade Unions and Collective
Bargaining Agreement Law: “The employer shall not
pay any wages or social benefits to workers whose
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4.2, Belirsiz Siireli is S6zlesmeleri Bakimindan

Belirsiz streli is sozlesmelerinde taraflarin is sozlesmesinin
sonlanmasina iliskin beyanlarini sézlesme sonlanmadan
once bildirmeleri gerekmektedir. Feshi ihbar diye
adlandirilan  bu islem hakkinda, Turk Borclar
Kanunu'nun 432/VI. fikrasindaki duzenleme uyarinca:
‘Hizmet sézlesmesinin  askiya alindigr  hallerde
fesih  bildirim  sdreleri islemez.” hikmi  gegerli
olacaktir.  Fesih  bildirimi taraflarca sézlesmenin
askiya alinmasindan onceki bir strecte vyapildiysa,
sozlesmenin askiya alinmasi ile bildirim sureleri
aski suresince islemeyerek, aski donemi bittiginde
islemeye devam edecektir,

4.3. Hakli Nedenle Fesih Bakimindan

Onemle belirtmek gerekir ki, taraflarca aski halini
doguran olguya dayanarak is sozlesmesinin hakli
nedenle feshi s6z konusu olamasa da, diger hakli
nedenle fesih gerekgelerine dayanilarak aski suresi
icinde is sozlesmesi feshedilebilecektir.

D- SONUC

Issozlesmesininaskiyaalinmasi, taraflarin sézlesmeden
dogan edimlerini gegici sureligine ifa edememeleri
halinde sozlesmenin direkt olarak sona ermesi
ile sonuglanmasina engel olmakta, sozlesmenin
devamini sadlamaktadir. Bahsi gegen sozlesmenin
askiya alindigi haller, kanunda duzenlenebildigi gibi,
belirli kosullarin olusmasi halinde de kendiliginden
ortaya cikabilecektir.

1 Siizek, Sarper, is Akdinin Askiya Alinmasi Genel Teorisi, Ankara 1989, 5.19-20.

25uzek, Sarper, Is Hukuku, Istanbul 2012, 5506
3Suzek, Sarper, Is Akdinin Askiya Alinmasinin Genel Teorisi, Ankara 1989, 5106109
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contracts of employment are suspended for the
period of a strike or lock-out, nor shall this period
be takeninto accountin the calculation of severance
payment.” Although there are no special requlations
for all cases of suspension, the legal doctrine and
legal precedent of the Supreme Court give an idea
about the issues that are not regulated in the law.

3- THE MANAGEMENT RIGHT OF THE
EMPLOYER AND IN TERMS OF THE
EMPLOYEE'S OBLIGATION TO COMPLY
WITH THE ORDERS

Since the employee will not be able to fulfill his
obligation to work during the suspension period,
the responsibility of the employee to comply with
the employer's instructions regarding this act is also
removed. In other words, during the suspension
period, the employee is not obliged to comply with
the instructions given by the employer within the
scope of the management right.

Contrary to this situation, the obligation of the
employee to comply with the instructions given
regarding his behavior at the workplace, which is
not related to his duty of work, in other words, the
duty of obedience continues during the suspension
process. However, to give an example, the
obligation of the employee, who is in the workplace
for a reason during the suspension period, to act in
accordance with the instruction regarding the door
control applied in the workplace will still continue.

4- EFFECT OF TERMINATION OF THE
EMPLOYMENT CONTRACT

4.1. In Terms of Fixed Term Employment
Contracts

In fixed-term employment contracts, since the
parties aim for the contract to survive for a certain
period of time, this does not cut the contract period

during the suspension period. In case of the expiry of
the term in a fixed-term employment contract, the
contract ends even if it is in the suspension process.

4.2. In Terms of Indefinite Term Contracts

Inindefinite-termemployment contracts, the parties
are required to submit their declarations regarding
the termination of the employment contract before
the contract is terminated. Pursuant to the article
432/VI of the Turkish Code of Obligations about
the process called termination notice will apply:
“In cases where the service contract is suspended,
termination notice periods do not work.” If the notice
of termination was made by the parties before the
suspension of the contract, with the suspension of
the contract, the notice periods will not run during
the suspension period and will continue to run when
the suspension period ends.

4.3.In Terms of Rightful Termination

It should be emphasized that although the parties
cannot terminate the employment contract with just
cause based on the fact that caused the suspension,
the employment contract may be terminated within
the suspension period based on other justifiable
grounds.

D- CONCLUSION

Suspension of the employment contract prevents
the direct termination of the contract if the parties
cannot perform their obligations arising from the
contract temporarily, and ensures the continuation
of the contract. The aforementioned cases where the
contract is suspended can be regulated by law, or may
arise spontaneously in the event of certain conditions.
1 Suzek, Sarper, is Akdinin Askiya Alinmasi Genel Teorisi, Ankara 1989, 5.19-20.

25uzek, Sarper, Is Hukuku, Istanbul 2012, 5.506
35S0zek, Sarper, Is Akdinin Askiya Alinmasinin Genel Teorisi, Ankara 1989, 5.106-109

SITUATIONS WHERE THE EMPLOYMENT AGREEMENT IS SUSPENDED AND ITS LEGAL CONSEQUENCES




LHUKUKUMUZDA HAFTA TATILI
DUZENLEMESI

4857 Sayilll Is  Kanununun 46, maddesinde;
calisanlarin tatil gininden 6nce ayni kanunun 63.
maddesine gore belirlenen is glnlerinde ¢alismasi
kosuluyla, yedi gunlik zaman dilimi icerisinde en az
yirmi dort saat kesintisiz sekilde dinlenme verilmesi
gerektidi belirtilerek “hafta tatili” agiklanmistir. 4857
Sayili Kanun’un 63. maddesine gore oladan ¢alisma
stresi haftada en cok kirk bes saattir. Bu kapsamda
haftalik kirk bes saatlik ¢alismayr tamamlayan kisiler
hafta tatiline hak kazanmaktadir.

Haftalik kirk bes saatlik calismadan sonraki 24
saatlik bir gun hafta tatilidir. Bu nedenle kural olarak
cumartesi qunt de is gunu kabul edilmektedir.
Yargitay tarafindan, haftada bes gun calisarak kirk
bes saatlik olagan c¢alisma suresini tamamlayan
ve cumartesi gunu galismayip iki gin izin yapan
isgilerin; bir gunluk izni akdi, idari izin olarak, dider
bir ginu hafta tatili olarak kabul edilmektedir. Bu
durumdaki isciler agisindan haftalik ¢alisma guna
sayisina bakilmaksizin; hafta tatili stresi 1 gun olarak
kabul edilmektedir.

Il YILLIK UCRETLI IZIN SURESINE
DENK GELEN HAFTA TATILI
GUNLERININ DEGERLENDIRILMESI

villik Geretli izin strelerine denk gelen hafta tatili
gunlerinin yillik izin hesabinda ne sekilde dikkate
alinacagr 4857 Sayili Kanun'un 56/S. maddesinde
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HAFTA TATILI GUNU OLARAK
KARARLASTIRILAN CUMARTESI

GUNUNUN VYILLIK IZIN

HESABINDA DEGERLENDIRILMESI
(YARGITAY ILKE KARARLARI ISIGINDA)

TOLGA ERSOY
tersoy@egemenoglu.com

aynen su sekilde ifade edilmistir: “.Yillik Gcretli
izin gunlerinin hesabinda izin sdresine rastlayan
ulusal bayram, hafta tatili ve genel tatil gunleri izin
stresinden sayilmaz.” llgili kanun maddesi geredi;
kural olarak haftada bes gun calisarak cumartesi
gunl galismayan isciler agisindan cumartesi gund,
yillik Gcretli izin strelerinin hesabinda hafta tatili
olarak degerlendirilmemekte, cumartesi guni de
yillik izin stresinden kullanilmis kabul edilmektedir.

Ancak yasal mevzuat ve Yargitay ictihatlari; taraflarin
bireysel veya toplu is sozlesmeleri ile cumartesi
gununt  hafta  tatili  olarak  kararlastirmasina
imkan vermektedir. Boyle bir durumun mevcut
olmasi halinde cumartesi gunundn yillik Gcreti
izin stresinden dusUGlip dustlmeyecedi tartisma
yaratmaktadir.

Yargitay 22. ve 9. Hukuk Dairelerinin konuyla ilgili
olarak onceki tarihli kararlarinda farkli gorusler
benimsedigi gorulmustur.

Yargitay 22. Hukuk Dairesi tarafindan birlesmeden
dnce verilen bir kararda’, “.Sosyal taraflarin
mutabakati ile  baditlanan toplu is sézlesmesi
hakamlerine gére, isgilerin ¢alistiklari sirada  bir
haftalik zaman dilimi icerisinde iki gun hafta tatili
suresi olarak kararlastiriimis iken, iscilerin yillik Geretli
izin haklarini kullandiklari zaman dilimi icerisinde
4857 Sayili Is Kanunu'nda éngéralen asgari sdrenin
altina dusmeyecek sekilde hafta tatili stresinin bir
gun olmasi kararlastirilmistir.

ENG

EVALUATION OF SATURDAY, WHICH
IS DECIDED AS A WEEK OFF DAY, IN
THE ACCOUNT OF ANNUAL LEAVE
(IN THE LIGHT OF THE PRINCIPLE
DECISIONS OF THE COURT

OF CASSATION)

I. REGULATION OF WEEK HOLIDAYS IN
OUR LAW

In Article 46 of the Labor Law No. 4857 “Week
holiday” was announced by stating that employees
should be given at least twenty-four hours of
uninterrupted rest within a seven-day period,
provided that they work on the working days
determined according to Article 63 of the same law
before the holiday.

According to Article 63 of Law No. 4857, the usual
working time shall be at most forty-five hours per
week. In this context, people who have completed
forty-five hours of weekly work are entitled to a
week holiday.

A 24-hour day after forty-five hours of work per
week is a week off. Therefore, as a rule Saturday is
also considered a working day.

Employees, who complete the usual forty-five-hour
working period by working five days a week and do
not work on Saturday and take two days off, one
day's leave is accepted as an administrative leave,
and the other day is considered a week holiday by
Court of cassation. The duration of the week holiday
is considered to be one day without considering
the number of working days per week in terms of
employees in this situation.

ll. EVALUATION OF WEEK HOLIDAY
DAYS COINCIDING WITH THE ANNUAL
PAID LEAVE PERIOD

Article 56/5 of the Law No. 485, which takes into
account how the weekdays that coincide with the
annual paid leave periods will be taken into account
in the annual leave account, is stated as follows:
".. National holidays, week holidays and general
holidays that coincide with the period of leave in
the account of the annual paid leave days are not
counted as the period of leave.”

In accordance with related law; As a rule, Saturday
is not considered a week holiday in the calculation
of annual paid leave periods for workers who work
five days a week and do not work on a Saturday, and
Saturday is considered to have been used from the
annual leave period.

However, the legal legislation and the case law of
the Court of Cassation allow the parties to decide on
Saturday as a week break by individual or collective
labor agreements. If such a situation exists, it is
controversial whether Saturday's annual fee should
be deducted from the leave period. It has been
observed that the 22" and 9" Civil Chambers of the
Court of Cassation adopted different views in their
previous decisions on the subject. In the decision
given by the 22" Civil Chamber of the Court of
Cassation given below; before the merger, it was
stated that if it was clearly stated that Saturday would
be counted as a working day in the calculation of




Toplu is sézlesmesinde yer alan agik ddzenleme
yoruma gerek olmayacak sekilde yillik Gcretli izin
hakki kullanilirken Cumartesi gininin isgunu olarak
sayilacadgi ve hafta tatili suresinin bir gin (24 saat)
olacadi seklindedir. Bu ddzenleme “yedi gunlik bir
zaman dilimi icinde kesintisiz en az yirmi dort saat
dinlenme (hafta tatili) verilir” seklindeki 4857 Sayili s
Kanunu'nun 46. maddesinde yer alan nispi emredici
hdkme aykiri olmadigindan, iscilerin yillik Geretli izin
hakkini kullandiklari zaman dilimi icerisinde sadece
bir gunldk strenin hafta tatili sayilarak uygulama
yapilmasi gerekmektedir..” seklinde hukme ver
verilerek Cumartesi gununun yillik izin hesabinda
isgunu sayilacadi acikga belirtilmisse, yillik Geretliizin
kullanilmis gibi kabul edilecegi belirtilmistir.

Diger yandan Yargitay 9. Hukuk Dairesi tarafindan
birlesmeden énce verilen kararlarda ise “taraflarca
is sézlesmesinde veya toplu is sozlesmesinde
Cumartesi  gunl  hafta  tatili  oldugu  agik¢a
kararlastirilmis ise, sézlesmede baskaca hikdmler ile
bunun aksinin duzenlenmesinin mumkun olmadigr”
yoninde kanaate yer verilmistir.

Celinen asamada; Yargitay 22. Hukuk Dairesinin
kapatilmasi sonrasinda Baskan ve Uyelerinin Yargitay
9. Hukuk Dairesinde gorevlendirilmesi Gzerine her
iki Daire kararlarinda uyusmazlik konusu hususlar
gorustlmis, uygulamanin  birlestirilmesine  karar
verilmis ve gorisulen konularla ilgili olarak ilke
kararlari yayimlanmistir.

Hafta tatili gunlu olarak kararlastirilan Cumartesi
gununun yillik izin hesabinda degerlendirilmesi
hususunda vyayimlanan ilke kararinda aynen su
ifadelere yer verilerek, goras birligi saglanmistir;
4857 sayili Is Kanunu'nun 46 ve 63. maddelerine
go6re hafta tatili; haftalik 45 saatlik calismadan
sonraki 24 saatlik bir gundir. Bu nedenle kural
olarak Cumartesi isqunuddir. Akdi tatil gind olarak
cumartesi gunleri yillik izin stresine eklenmez. Baska
bir anlatimla, Cumartesi giinleri akdi tatil gtint olarak
isci calismadigr takdirde yillik Gcretli izin stresine
iliskin hesapta hafta tatili olarak degerlendirilemez.
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“Cumartesigunu haftatatiliolarak da kararlastirilabilir.
Bireysel veya toplu is sézlesmeleriyle cumartesi ve
pazar gUnleri hafta tatili gunu olarak belirlenmisse,
Is Kanunu'nun 56/5. maddesi geredi her iki gun yillik
izin sUrelerinden sayilmaz. Baska bir anlatimla yillik
izin kullanma dénemi icindeki cumartesi ve pazar
gunleri kullanilan izin stresinden dasalar.

Ancak bireysel veya toplu is sézlesmesinde hafta
tatiline eklenen bu cumartesi  gununidn yillik

izin hesabinda is gunU olarak sayilacadr veya
izin suresinden disUlmeyecedi seklinde acik bir
kural mevcutsa, bu hikum gecerli sayilmali ve s
Kanunu'nun 56/5. maddesi geredi sadece vyillik izne

rastlayan pazar gunleriizin stresinden dusulmelidir.”
Yayimlanan ilke karari kapsaminda;

-Bireysel veya toplu is sézlesmelerinde, Cumartesi
gtindne iliskin 6zel bir hukim bulunmamasi halinde;
Cumartesi ganandn yillik Ucretli izin sUresinden
dusulmeyecedi (toplamda yedi gunlik izinden alti

gunun yillik Geretli izin stresi olarak kabul edilecedi),

-Bireysel veya toplu is sézlesmelerinde, Cumartesi
gununun hafta tatili olarak kabul edildigine iliskin 6zel
bir hukim bulunmasi halinde; bu hukmin gegerli
kabul edilmesi, Cumartesi gununin de hafta tatili
olarak degerlendirilerek, yillik Gcretli izin stiresinden
dusulecegi (toplamda yedi gunlik izinden bes gaindn
yillik Geretli izin stresi olarak kabul edilecegi),

-Bireysel veya toplu is sézlesmelerinde, cumartesi
gUnunin hafta tatili olarak kabul edildigine iliskin 6zel
bir hGkum bulunmasina ragmen; cumartesi gininun
yillik izin hesabinda is gind olarak sayilacadi veya izin
suresinden dustilmeyecedi seklinde agik bir kural da
mevcutsa; cumartesi gunu hafta tatili olarak kabul
edilse dahi yillik izin stresinden cumartesi gindndn
dusulmeyecedi (toplamda yedi gunlik izinden alti
gunan yillik Geretliizin stresi olarak kabul edilecedi)
anlasiimaktadir.
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annual leave, it would be considered as if annual paid
leave was used: “..According to the provisions of the
collective bargaining agreement concluded with
the agreement of the social parties, while it has been
decided as a two-day week holiday period within a
one-week period while the workers are working, it
will not fall below the minimum period stipulated
in the Labor Law No. 4857 during the period when
the workers use their annual paid leave rights. It
has been decided that the duration of the weekly
holiday will be one day.

The explicit regulation contained in the collective
bargaining agreement, without the need for
interpretation, is that when using the annual paid
leave right, Saturday will be counted as a working
day and the week break will be one day (24 hours).
During the period when the workers exercise their
annual paid leave right, it is necessary to apply
only one-day period as a week holiday since this
requlation is not violating the relative mandatory
rule in Article 46 of the Labor Law No. 4857: “at
least twenty-four hours of uninterrupted rest (week
vacation) within a seven-day period.”

On the other hand, in the decisions given before
the merger by the 9™ Civil Chamber of the Court of
Cassation, the opinion was given that “if it was clearly
agreed by the parties that there is a week holiday on
Saturday in the employment contract or collective
bargaining agreement, it is not possible to requlate
it otherwise with other provisions in the contract”.

At this stage; Following the closure of the 22™ Civil
Chamber of the Court of Cassation, the President
and the Members were appointed to the 9™ Civil
Chamber of the Supreme Court, the disputed
matters in the decisions of both chambers were
discussed, it was decided to combine the practice
and the principle decisions were published regarding
the discussed issues.

Inthe policy decision published on the consideration
of Saturday, which is decided as a week off day, in

the annual leave account, the following statements
were included in the same way and consensus was
reached; “Week holiday according to Articles 46 and
63 of the Labor Law No. 4857; A 24-hour day after 45
hours of work perweek. Therefore, asa rule, Saturday
is a working day. Saturdays are not added to the
annual leave period as a contractual holiday, In other
words, if the worker does not work on Saturdays as
a contractual holiday, it cannot be considered as a
week holiday in the calculation of the annual paid
leave period. Saturday can also be decided as a week
off. If Saturdays and Sundays are designated as week
holidays by individual or collective agreements,
then both days are not counted as annual leave
periods in accordance with Article 56/5 of the Labor
Code. In other words, Saturdays and Sundays within
the annual leave period are deducted from the leave
period used.

However, if there is a clear rule in the individual or
collective labor agreement that this Saturday, which
isaddedto the weekend, will be counted as aworking
day in the calculation of annual leave or will not
be deducted from the leave period, this provision
should be considered valid and in accordance with
Article 56/5 of the Labor Code, only Sundays that
encounter annual leave should be deducted from
the leave period.

Within the scope of the published policy
decision;

- Saturday will not be deducted from the annual paid
leave period (in total, six days of seven-day leave will
be considered as the annual paid leave period) in the
absence of a special provision for Saturday in individual
or collective labor agreements,

- If there is a special provision in the individual or
collective laboragreements that Saturday is considered
a week holiday; the valid acceptance of this provision
shall be deducted from the annual paid leave period by
considering Saturday as a week's holiday (from a total
of seven days of leave to five days of annual paid leave),

EVALUATION OF SATURDAY, WHICH IS DECIDED AS A WEEK OFF DAY, IN THE ACCOUNT OF ANNUAL LEAVE
(IN THE LIGHT OF THE PRINCIPLE DECISIONS OF THE COURT OF CASSATION)




Haftanin bes giinii calisma yapilan isyerlerinde;

-Sézlesmelerinde Cumartesi gunune iliskin 6zel bir
duzenleme yer almayan iscilerin, yillik Ucretli izin
kullanmasi durumunda, Cumartesi gininde de yillik
Ucretliizin kullanilmis gibiislem yapilacagi,

-Buna karsin sézlesmelerinde cumartesi gunindn
hafta tatili olarak kabul edildigine iliskin 6zel bir
hikdm bulunan isciler agcisindan cumartesi ve pazar
gUnunun hafta tatili olarak kabul edilecedi, iki gindn
de yillik Gcretli izin kullanim sdresine iliskin hesapta
dikkate alinmamasi gerektigi unutulmamalidir.

1Yargitay 22. Hukuk Dairesi'nin 03.12.2019 tarih ve 2019/7906 E., 2019/22313 K. sayili karari
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- Although there is a special provision in individual
or collective bargaining agreements that Saturday
is considered a week holiday; there is also a clear
rule that Saturday will be counted as a working day
in the annual leave account or will not be deducted
from the leave period; it is understood that even if
Saturday is considered a week's holiday, the annual
leave period will not be deducted from Saturday
(six days from a total of seven days of leave will be
considered as the annual paid leave period).

In workplaces that work five days a week;

- If the workers whose contracts do not contain a
special provision regarding Saturday, take annual
paid leave, they will be treated as if they have taken
annual paid leave on Saturday,

- On the other hand, it should be noted that for
workers whose contracts contain a special provision
stating that Saturday is 3 weekday holiday, Saturday
and Sunday will be considered as weekdays, and
both days should not be taken into account in the
calculation of the annual paid leave period.

1 Supreme Court 22. Decision of the Law Office dated 03.12.2019 and numbered 2019/7906 E.,
2019/22313K.
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(IN THE LIGHT OF THE PRINCIPLE DECISIONS OF THE COURT OF CASSATION)




Iscilik alacaklarinda zamanasimi ve faize yonelik
hikumlerisKanunu'nunyanisira Turk Borglar Kanunu
ile Sendikalar ve Toplu Is Sozlesmesi Kanunu’nda
da duzenlenmistir. Zamanasiminin tespit edilmesi
ve faizin hesaplanmasinda iscilik alacaklarinin ne
zaman muaccel olacagi onem arz etmektedir. Iscilik
alacaklarinda zamanasimi ve faiz baslangi¢ tarihleri
ile faiz turleri asagida detayl olarak agiklanacaktir.

Ucret Alacagi Bakimindan:

4857 Sayili Kanun'un 32. maddesinde duzenlendigi
Uzere genel anlamda Ucret; bir kimseye bir is
karsiliginda isveren veya UgUncy kisiler tarafindan
saglanan ve para ile 6denen tutardir. Yine ayni
maddenin 5. fikrasi uyarinca; Gcret, en geg ayda bir
odenir. Is sézlesmeleri veya toplu is sézlesmeleri ile
o6deme suresi bir haftaya kadar indirilebilir. Madde
metnindeki Gcret genis anlamda olup ikramiye, prim,
hafta tatili ve genel tatil guinlerinde 6denen Gcretler
de dahildir.

Ucret alacagi bakimindan faize hak kazanabilmek
icin isverenin temerride dusurdlmesi gerekmekte
olup iscinin isverene ihtarname gondermesi ya
da Ucret alacag talebiyle dava agmasi halinde
isveren temerride dismus olacaktir. Bu durumda;
ihtarname ya da dava tarihi itibariyle faiz isleyecektir.
Savet, bireysel ya da toplu is sozlesmesi ile Gcretin
6deme qunU acikca belirtilmis ise sozlesmede
kararlastiriimis 6deme  tarihinden itibaren
faiz islemeye baslayacaktir. Ucret alacaklarina
uygulanacak faiz, en yiksek banka mevduat faizidir
ve yillara gore dediskenlik gostermektedir.
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ISCILIK ALACAKLARINDA
ZAMANASIMI VE FAIZ BASLANGIC
TARIHI ILE FAIZ TURLERI

DILEK KOCER AYDIN
daydin@egemenoglu.com

4857 Sayili Is Kanunu'na eklenen ibare ile Ucret
alacaklarinda zamanasimi stresi bes yildir. Ucret
alacaklari, Gcretin 6denmesi gereken ayi takiben 5yl
sonra zamanasimina ugrayacaktir.

Asgari Gegim indirimi (AGi) Alacagi Bakimindan:

Asgari gegim indirimi; 16 yasindan buylUk olan
calisanlarin asgari gegimini sadlayacak bolumunin
gelirinden  dusurtlerek  vergi  disi birakilmasi,
yani kazanilan gelirin bir kisminin istisnaya tabi
tutulmasidir. AGI, Ucretin eki niteliginde olmayip
Ucret alacaklari icerisinde yer aldidindan, 5 yillik
zamanasimi sUresine tabidir. Zamanasimi sdresi,
asgari gecim indiriminin 6denmesi gereken aydan
itibaren islemeye baslayacaktir.  Asgari gegim
indirimi isveren tarafindan saglanan nakdi bir yardim
olarak kabul edilemez. Kanundan dogan alacak
oldugundan asgari gec¢im indirimi igin yasal faiz
uygulanmalidir! Faiz baslangi¢ tarihi ise temerrit
tarihi olup isverenin temerride dustrUlmesi igin
isci tarafindan ihtarname gonderilmesi ya da dava
acilmasi gerekecektir.

5615 Sayili Kanun geregi 01.01.2008 tarihinden
itibaren AGi 6denmesi zorunlu hale gelmistir. AGi
her yil hesaplanarak giincellenen bir dederdir.
Asgari Gecim indirimi hesaplamalarinda asgari
Gcretin yilhk brit tutari, is¢inin medeni durumu
ve ¢ocuk sayisi dikkate alinarak belirlenir. isginin
kendisi igin C50, ¢asmayan ve herhangi bir gelir
elde etmeyen es igin %10, ¢ocuklarin her biri igin
ilk iki ¢ocuk %7,5 digerleri igin ise %5 seklinde
hesaplanmaktadir.
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PERIOD OF LIMITATION, STARTING
DATES AND TYPES OF INTEREST ON

LABOR RECEIVABLES

Provisions regarding statute of limitations and
interest in labor receivables are regulated in the
Turkish Code of Obligations and the Law on Trade
Unions and Collective Labor Agreements, as
well as the Labor Law. In determining the period
of limitations and calculating the interest, it is
important when the labor receivables become due.
The periods of limitations, starting dates and types
of interests for employment receivables will be
explained in detail below.

Regarding the Unpaid Wages:

As regulated in Article 32 of Law No. 4857, wage in
general terms; is the amount provided to a person by
the employer or third parties in exchange for a job
and is paid in money. Again pursuant to paragraph 5
of the same article; Fee is paid monthly at the latest.
With employment contracts and collective labor
agreements, the payment period can be reduced
to one week. The wage in the text of the article is in
a broad meaning and includes bonuses, premiums,
wages paid on weekends and general holidays.

In order to be entitled to interest in terms of wage
receivables, the employer must be in default and If the
employee sends a warning to the employer or files a
lawsuit with a demand for wages, the employer will
be put in default. In this situation; Interest will accrue
as of the date of the warning or lawsuit. If the payment
date of the wage is clearly stated in the individual or
collective labor agreement, interest will start to accrue
from the agreed payment date in the contract. The
interest to be applied to wage receivables is the highest
bank deposit interest and it varies according to years.

With the phrase added to the Labor Law No. 4857,
the period of limitations for wa-ge receivables is five
years. Wage receivables will become time-barred 5
years after the month in which the fee must be paid.

Regarding the Minimum Living Allowance
(MLA) Claim:

Minimum living allowance is the deduc-tion of the
part that will provide the minimum subsistence of
the employees over the age of 16 from tax, that is,
the exemption of a part of the earned income. Since
MLA is not an an-nex to the wage and is included in
the wage receivables, it is subject to a 5-year period
of limitation. This period will begin to run from the
month in which the minimum living allowance must
be paid. MLA cannot be accepted as a cash benefit
provided by the employer. Legal interest should be
applied for the minimum living allowance as it is a
legal receivable. The interest start date is the default
date, and the employer will need to send a warning
or file a lawsuit to put the employer into default.

As of 01.01.2008, the payment of MLA has
become obligatory in accordance with the Law
No. 5615. MLA is a value that is calculated and
updated every year. In the calculations of the
Minimum Living Allowance, the annual gross
amount of the minimum wage is determined by
taking the marital status of the worker and the
number of children into account. It is calculated
as 50% for the worker himself, 10% for the spouse
who does not work and does not obtain any
income, 7.5% for the first two children and 5% for
each of the remainder children.




Fazla Calisma Ucret Alacaklari Bakimindan:

4857 Sayili Is Kanunu uyarinca ¢alisma stiresi haftada
en ¢ok 45 saattir. Isyerinde denklestirme uygulamasi
mevcut degilse Is Kanunu'nun 41/2 maddesi uyarinca,
her bir saat fazla calisma icin verilecek tcret, normal
calisma Ucretinin saat basina disen miktarinin ylzde
elli yukseltilmesi suretiyle ddenir.

4857 Sayili Is Kanunu’nun hafta tatilini dizenleyen
46. maddesine gore; “Bu Kanun kapsamina giren
isyerlerinde, iscilere tatil gininden énce 63'Uncy
maddeye gére belirlenen is gunlerinde ¢alismis
olmalari kosulu ile yedi gunluk bir zaman dilimi iginde
kesintisiz en az yirmidért saat dinlenme (hafta tatili)
verilir" Maddenin devaminda da hafta tatili Gcretine
iliskin duzenlenmeye vyer verilmistir. Buna gore;
"Calisilmayan hafta tatili gund icin isveren tarafindan
bir is karsihdi olmaksizin o glndn Ucreti tam olarak
odenir.” hikmu geredi isci hafta tatilinde ¢alismasa
dahi o ginin Gcretine hak kazanacaktir.

2429 Sayili Ulusal Bayram ve Cenel Tatiller Hakkindaki
Kanun ve 4857 Sayili Is Kanunu’nda ulusal bayram
genel tatil gunleri agikga duzenlenmis olup 4857
Sayili Is Kanunu kapsamina giren isyerlerinde calisan
iscilere, anilan mevzuatlarda belirlenen bu gunlerde
calismazlarsa, bir is karsiligi olmaksizin o gunun
Ucretleri tam olarak 6denir. Iscilerin tatil yapmayarak
calismalari halinde ise ayrica galisilan her guin igin bir
gunluk tcereti 6denir.

Ulusal Bayram Giinleri

-Cumhuriyet Bayrami - 28 Ekim giini 13.00’ten
itibaren baslar ve 29 Ekim gini devam eder. 1,5
glindir.

GENEL TATIL GUNLERI

Resmi Bayram giinleri:

-Ulusal Egemenlik ve Cocuk Bayrami — 23 Nisan,
1gindir.
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-Atatlrk'd Anma ve Genglik ve Spor Bayrami
- 19 Mayis, 1 giindir.
-Zafer Bayrami — 30 Adustos, 1 giinddr.

Dini Bayram giinleri

-Ramazan Bayrami - Arefe giinii saat 13.00'ten
itibaren 3,5 giindiir.

-Kurban Bayrami - Arefe giini saat 13.00'ten
itibaren 4,5 giindir.

-Yilbasi tatili — 1 Ocak, 1 giindir.

-Emek ve Dayanisma Giinl — 1 Mayis, 1 giindir.
-Demokrasi ve Milli Birlik Gind — 15 Temmuz, 1
glindir.

Fazla mesai, hafta tatili ve ulusal bayram genel tatil
Ucret alacaklari bakimindan, Is Kanunu'nun 32/son
ve Borc¢lar Kanunu'nun 126/3 maddeleri uyarinca
zamanasimi, 6den-mesi gereken aydan itibaren S
yildir. Bu sUre, Ucret alacaginin dogdugu tarihten
itibaren islemeye baslar. Her bir Gcret alacadi igin
zamanasimi ayri ayri hesaplanir.

Fazla ¢alisma Ucretlerinde faiz baslangici, isverenin
temerride dustugu tarih olup fazla calisma Ucret
alacaklarinda mevduata uygulanan en yuksek faiz
orani uygulanir.

Bakiye Siire Ucreti Alacagi Bakimindan:

Bakiye sure Ucreti, belirli streli is sozlesmesinin
stiresinden 6nce sona ermesi halinde istenebilir. 4857
Sayili Is Kanunu; bakiye stre Ucretinde zamanasimina
iliskin dizenleme icermemekte, bakiye stre Ucreti
iscilik alacagi oldugu icin, alacaklarla ilgili genel
duzenleme iceren TBK md. 146 uygulama alani
bulmaktadir. Buna gore; “Kanunda aksine bir hukam
bulunmadikga, her alacak on vyillik zama-nasimina
tabidir” hukmune dayanarak 10 yillik zamanasimina
tabidir. Zamanasiminin baslangig tarihi fesih tarihidir.
Bakiye stre Gcretinde faiz, isverenin is¢i tarafindan
ihtarname gonderilmek ya da dava agilmak suretiyle
temerride dustralmesi ile islemeye baslayacak olup
uyqulanacak faiz yasal (% 9) faizdir.

ISCILIK ALACAKLARINDA ZAMANASIMI VE FAIZ BASLANGIC TARIHI ILE FAIZ TURLERI
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Regarding the Overtime Pay Claims:

In accordance with the Labor Law No. 4857 the
working time is a maximum of 45 hours per week.
If there is no equalization practice in the workplace,
the wage to be paid for each hour of overtime is paid
by increasing the amount per hour of the normal
working wage by fifty percent, in accordance with
Article 41/2 of the Labor Law.

According to Article 46 of the Labor Law No. 4857,
which regulates the weekend; 'In workplaces
covered by this Law, workers are given at least
twentyfour hours of uninterrupted rest (week
vacation) within a sevenday period, on the condition
that they have worked on workdays that are
before the rest day and determined according to
Article 63" In the continuation of the article, the
regulation regarding the weekend wage is included.
Accordingly; pursuant to the provision "For the
nonworking weekend, the employer pays the wage
of that day in full without any reciprocity of work.”
the employee will be entitled to the wage of that day
even if he/she does not work during the weekend.

National and general holidays are cleaarly regulated
in the Law No. 2429 on National Holidays and
Ceneral Holidays and in the Labor Law No. 4857. If
the employees working in the workplace within the
scope of the Labor Law No. 4857 do not work on the
days speci-fied in the aforementioned legislation,
the wa-ges of that day are paid in full, without any
reciprocity of work. If the employees work without
a holiday, a daily wage is paid for each day worked.

National Holiday Days

-Republic Day - It starts on 28 October at 13.00
and continues on 29 October. It lasts for 1,5
days.

GENERAL HOLIDAYS
Official Holidays:

-National Sovereignty and Children's Day — April
23, 1day.

-Commemoration of Atatirk, Youth and Sports
Day — May 19, 1day.

-Victory Day — August 30, 1day.

Religious Holidays:

-Ramadan - 3.5 days from eve day at 13.00.
-Sacrifice Holiday - 4.5 days from eve day at
13.00.

-New Year's holiday — January 1, 1 day.

-Labor and Solidarity Day — May 1, 1 day.
-Democracy and National Unity Day — July 15, 1
day.

In terms of overtime, weekend, national and general
holiday receivables; the period of limitation is 5 years
from the month in which it is to be paid, pursuant
to Articles 32/ending of the Labor Law and 126/3 of
the Code of Obligations. This period starts to run
from the date that the receivable is born. As each
fee receivable, the period of limitation is calculated
separately.

The start of interest for overtime wages is the
date when the employer defaults, and the highest
interest rate applied to the deposit is implemented
for overtime wages.

PERIOD OF LIMITATION, STARTING DATES AND TYPES OF INTEREST ON LABOR RECEIVABLES




Yillik izin Ucreti alacagi Bakimindan:

4857 Sayili Is Kanunu’nun 53. maddesinde; isyerinde
ise basladigi ginden itibaren, deneme suresi de
icinde olmak Uzere, en az bir yil calismis olan iscilere
yillik Geretliizin verilecedi dizenlenmistir.

iscilere verilecek yillik iicretli izin siiresi, hizmet
siiresi;

a) Bir yildan bes yila kadar (bes yil dahil) olanlara
ondért glinden,

b) Bes yildan fazla onbes yildan az olanlara yirmi
gliinden,

c¢) Onbes yil (dahil) ve daha fazla olanlara
yirmialti ginden az olamaz. Yer alti islerinde
¢alisan isgilerin yillik Gcretli izin sireleri dorder
glin arttirilarak uygulanir.Ancak onsekiz ve daha
kuguk yastaki iscilerle elli ve daha yukari yastaki
iscilere verilecek yillik Gcretli izin sliresi yirmi
gliinden az olamaz.

Yillik izin Gereti alacadinda faiz baslangig tarihi, isgi
tarafindan isverene gonderilecek ihtarname ya da
yillik izin Gereti talepli dava tarihidir. Yillik izin Gcreti
alacaqy, fesih tarihiitibariyle 5 yil sonra zamanasimina
ugrayacaktir. Yillik izin Gcret alacadina uygulanacak
faiz % 9 oraninda vasal faizdir. Yillik izin hakkinin
Ucrete donUsmesi icin is sozlesmesinin sona ermis
olmasi gerekmektedir.

Kidem Tazminati Bakimindan:

Bilindigi Gzere kidem tazminati; iscinin Is Kanunu’'nda
ongorilen asgari ¢alisma stresinin doldurulmasi ve Is
Kanunu’'nda 6ngorilen nedenlerden biriyle is akdinin
sona ermesi halinde isginin ¢alistigi hizmet suresiyle
(kidemiyle) ve Ucretiyle orantili olarak isverenin
o6demekle yikumld oldudu bir tazminat ¢esididir.

Kidem tazminatinda zamanasiminin hesaplanmasinda
uyqulamada iki ayri tarih dikkate alinmaktadir.
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1210.2017 tarihli ve 7036 Sayili Is Mahkemeleri
Kanunu’nun 15. maddesiyle Is Kanunu'na eklenen ek 3.
maddesiyle uygulamada var olan 10 yillik zamana-simi
stresi 5 yil olarak degistirilmistir. Buna gore; 25.10.2017
tarihinden sonra sona ermis olan is sozlesmeleri
bakimindan kidem tazminatinda zamanasimi 5 yildir.
Bu tarih déncesinde sona ermis olan is sozlesmeleri
bakimindan ise kidem tazminatinda zamanasimi 10
yil olup sayet 25.10.2017 tarihi 6ncesinde feshdilen is
sozlesmeleri bakimindan 25.10.2017 tarihinden sonraki
zamanasimi stresi 5 yildan uzunsa, 25.10.2017 tarihine
5 yil eklenecek ve zamanasimi, 2510.2022 tarihinde
dolacaktir. Kidem tazminatinda zamanasimi baslangic
tarihi akdin fesih tarihidir.

Kidem tazminatinda faizin islemeye baslayacadi tarih
akdin fesih tarihidir ve uygulanacak faiz tird ise en
yuksek banka mevduat faizidir.

ihbar Tazminati Bakimindan:

4857 Sayili Kanun'un 17.maddesi geredi belirsiz streli
is sozlesmesini feshetmek isteyen taraf; bu iradesini
yazili bir sekilde ve Kanun’un ¢alisma siresine gore
tayin ettigi bildirim strelerine bagl kalarak karsi tarafa
iletmekle yukumludar. Aksi halde; bu yukumluliga
yerine getirmeyen tarafin, 4857 Sayili Kanun 17/4
maddesi geredi ihbar tazminati ddemesi gerekecektir.

is sézlesmeleri;

a) isi alti aydan az siirmiis olan isci icin, bildirimin
diger tarafa yapilmasindan baglayarak iki hafta
sonra,

b) isi alti aydan birbuguk yila kadar siirmiis olan
is¢i igin, bildirimin diger tarafa yapilmasindan
baglayarak dort hafta sonra,

c) isi birbuguk yildan ii¢ yila kadar siirmiis olan
is¢i igin, bildirimin diger tarafa yapilmasindan
baslayarak alti hafta sonra,

d) isi iic yildan fazla siirmiis isci icin, bildirimin
yapilmasindan baslayarak sekiz hafta sonra
feshedilmis sayilir.

ISCILIK ALACAKLARINDA ZAMANASIMI VE FAIZ BASLANGIC TARIHI ILE FAIZ TURLERI
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Regarding the Balance Term Fee:

The balance term fee can be requested if the
fixedterm employment contract expires before
its term. Labor Law No. 4857 has no regulation
regarding the period of limitations in the balance
term fee. Since the afore said feeis a labor receivable,
the Code of Obligations article 146 can be applied.
According to this; based on the provision "Unless
there is a contrary clause in the law, every receivable
is subject to a ten year period of limitation." the
said receivable is subject to a 10year period of
limitation. The start date of the limitation is the date
of termination.

The interest on the balance term fee will start to run
when the employer is put in default by the employee
via sending a warning or filing a lawsuit, and the
interest to be applied is the legal (9%) interest.

Regarding the Annual Leave Fee:

In Article 53 of the Labor Law No. 4857; It has been
regulated that annual leave period will be given to
workers who have worked at the workplace for at
least one year from the day they started working
there, including the probation period. The annual
paid leave period to be given to the workers cannot
be less than;

a) Fourteen days for those who has between
one year and five years (including five years) of
service,

b) Twenty days for those who have more than
five years and less than fifteen years of service,
¢) Twenty-six days for those who have fifteen
years (inclusive) or more of service. Annual
paid leave periods of employees working in
underground works are increased by four days.

However, the annual paid leave period to be given
to workers aged eighteen and younger and workers
aged ffty and over cannot be less than twenty days.

The start date of interest for the annual leave fee is
the date of the notice sent by the employee to the
employer or the date of the lawsuit requesting the
annual leave fee. The annual leave fee will be time-
barred after 5 years as of the termination date. The
interest to be applied to the annual leave fee is 9%
legal interest. In order for the right to annual leave
to turn into a wage, the employment contract must
have expired.

Regarding the Severance Pay:

As itis known, severance pay is a type of compensation
that the employer is obliged to pay comparatively
to the employee's length of service (seniority) and
wage, in case the employee's minimum working
period stipulated in the Labor Law is completed and
the employment contract is terminated for one of the
reasons envisioned in the Labor Law.

In calculating the period of limitation in severance
pay in practice, two separate dates are taken into
account. With the additional article 3 added to the
Labor Law with the 15" article of the Labor Courts
Law dated 12.10.2017 and numbered 7036, the 10 year
period of limitation, which was applied in practice,
has been changed to 5 years. According to this; In
terms of employment contracts that have expired
after25.10.2017, the period of limitation for severance
pay is 5 years. In terms of employment contracts
expired before this date, the period of limitation is
10 years, and if the limitation period after the date of
25.10.2017 for theemployment contracts terminated
before 2510.2017 is longer than S years, an extra S
years will be added to the date of 25.10.2017 and the
period of limitation will expire on 25.10.2022. The
beginning date of the limitation period in severance
pay is the date of termination of the contract.

The date on which the interest will start to accrue in
the severance pay is the date of termination of the
contract and the type of interest to be applied is the
highest bank deposit interest.
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1210.2017 tarihli ve 7036 Sayili Is Mahkemeleri
Kanunu'nun 15. maddesiyle Is Kanunu'na eklenen
ek 3. maddesiyle uygulamada var olan 10 vyillik
zamanasimi suresi kidem tazminatinda oldugu gibi
ihbar tazmina-tinda da 5 yil olarak degistirilmistir.
25.10.2017 tarihi, ihbar tazminatinda da 6nem arz
etmektedir.

Ihbar tazminatinda faizin islemeye baslayacad
tarih  temerrGt tarihi olup ihbar tazminatinin,
karsi tarafa gonderilmis olan ihtarname tarihinde
temerride dismesi mumkin olacadi gibiihtarname
gonderilmemesi  halinde dava tarihi, temerrit
tarihi olarak kabul edilecektir. Ihbar tazminatinda
uyqulanacak faiz ise % 9 oraninda yasal faizdir.

Ko6tii Niyet Tazminati Bakimindan:

Is glvencesinden vararlanamayan belirsiz streli is
sdzlesmesiyle calisan iscinin, is sozlesmesinin isveren
tarafindan kot niyetli olarak feshedilmesini sonucu
ddenen tazminattir.

iscinin kétii niyet tazminatindan yararlanabilmesi
icin is glivencesi hiikimlerinden yararlanamiyor
olmasi, is s6zlesmesinin belirsiz sireli olmasi
ve is sOzlesmesi isverence kotl niyetli olarak
feshedilmis olmasi gerekmektedir.

Kotu niyet tazminatinda da zamanasi-mi stresinde
12.10.2017 tarihli ve 7036 Sayili Is Mahkemeleri
Kanunu’'nun 15. maddesiyle Is Kanunu’na eklenen ek
3. maddesi ve 2510.2017 tarihi 6nem arz etmektedir.
Kidem ve ihbar tazminatinda oldudu gibi kotu
niyet tazminatinda da uygulamada var olan 10 yillik
zamanasimi stresi S yil olarak dedistirilmistir.

Kota nivet tazminatinda faiz; temerrt tarihiitibariyle
isleyecek ve isgi, isverene goéndermis oldugu
ihtarname tarihinde ya da acmis oldugu dava ile dava
tarihinde isvereni temerride dustrmus olacaktir.
Kotl  niyet tazminatinda uygulanacak faiz, %9
oraninda yasal faizdir.
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Sendikal Tazminat Bakimindan:

Bilindigi Gzere; isgilerin sendika kurma, Gye olma ve
sendikadan ayrilmalari basta Anayasa olmak Uzere
mevzuatlarla glivence altina alinmis olup isverenin;
sendikaUyesiolanyadasendikalfaaliyetlerde bulunan
iscilere karsi Gcret, prim, ikramiye, sosyal yardim
vb konularda ayrnimcilik yapmama yukumlolugu
bulunmaktadir. Ote yandan; isveren tarafin-dan,
iscilerin sendikal faaliyetlerinin engellenemeyecedi
gibi iscinin is akdinin sendika Uyesi olmasi ve/
veya sendikal faaliyetlerde bulunmasi sebebiyle
feshedilmesi de vyasaklanmaktadir. Buna gore; is
akdi sendikal faaliyetleri nedeniyle feshedilen isci, is
akdinin fesih tarihinden itibaren 10 yillik zamanasimi
stresiicinde sendikal tazminat talep edebilecektir.

Sendikal tazminatta uygulanacak faiz tard % 9
oraninda vasal faiz olup is¢i, isverene géndermis
oldugu ihtarname vya da agcmis oldudu dava
tarihinden itibaren faiz talebinde bulunabilecektir.

Esit Davranmama (Ayrimcilik) Tazminati
Bakimindan:

Isverenin esit davranma ilkesine aykir davranmasi
sonucu isciye 6demekle mukellef oldugu tazminata
esit davranmama tazminati, diger adiyla ayrimcilik
tazminati denir. Ayrimcilik tazminaty, Is Kanunu Md. S'te
duzenlenmistir,

4857 Sayili Kanun'un 5. maddesinin ilk fikrasinda;
dil, irk, cinsiyet, siyasal disiince, felsefi inang,
din ve mezhep gibi sebeplere dayali ayrim yasagi
getirilmistir. Belirtilen bu hususlarin tamaminin
mutlak ayrim yasagi kapsaminda ele alinmasi
gerekir. Esit davranma ilkesinin uygulanabilmesi
icin ayni isyerinin isgileri olma, isyerinde topluluk
bulunmasi, kolektif uygulamanin varligi, zamanda
birlik ve is sbézlesmesiyle c¢alismak kosullari
gerekmektedir.’
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Regarding The Notice Pay

The party wishing to terminate the employment
contract for an indefinite period pursuant to Article
17 of the Law No. 4857; is obliged to convey this will
to the other party in writing and in accordance with
the notification periods determined by the Law
according to the working period. Otherwise; The
party that does not fulfill this obligation will have to
pay notice pay in accordance with Article 17/4 of the
Law No. 4857.

Employment contracts are deemed to have been
terminated;

a) For the employee whose job has lasted less
than six months, two weeks after the notification
is made to the other party,

b) For the employee whose job has lasted from
six months to one and a half years, four weeks
after the notification is made to the other party,
c) For the employee whose job has lasted from
one and a half to three years, six weeks after the
notification is made to the other party,

d) For the employee whose job has lasted more
thanthree years, eight weeks after the notification
is made.

With the additional article 3 of the Labor Courts
Law dated 12.10.2017 and numbered 7036 added to
the Labor Law; For notice pay, the 10-year period
of limitation which was applied in practice has been
changed to 5 vears, as it is for severance pay. The
date of 25.10.2017 is also important for notice pay.

In the notice pay, default date is the date on which
the interest will start to accrue, and it will be possible
forthe notice pay to default on the date of the notice
sent to the other party, and if the notice is not sent,
the date of the lawsuit will be accepted as the default
date. The interest to be applied in the notice pay is
the legal interest rate of 9%.

Regarding the Bad Faith Compensation:

Bad faith compensation; is the compensation paid
to the worker, who cannot benefit from job security
and works with an indefiniteterm employment
contract, as a result of the malicious termination of
the employment contract by the employer.

In order for the worker to benefit from bad
faith compensation, he/she must not be able to
make use of the provisions of job security, the
employment contract must be for indefinite-
term and the employment contract must be
terminated in bad faith by the employer.

The additional 3" article added to the Labor Law
with the 15" article of the Labor Courts Law dated
12.10.2017 and numbered 7036 and the date of
25.10.2017 are important for bad faith compensation.
As in severance and notice pay, the 10 year period
of limitation which was applied in practice has been
changed to 5 years for bad faith compensation.

Interest on bad faith compensation; will be
processed as of the default date and the employee
will put the employer in default on the date of the
warning sent to the employer or on the date of the
lawsuit filed by the employee. The interest to be
applied in the compensation of bad faith is the legal
interest at the rate of 9%.

In Terms of Union Compensation:

As it is known, workers’ forming, joining and leaving
unions are guaranteed by the legislation, especially
with the Constitution. There is the obligation not to
discriminate against workers, who are union members
or engage in union activities, in matters such as wages,
premiums, bonuses, social aid, etc. On the other
hand; the union activities of the workers cannot be
prevented by the employer and it is also prohibited
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Is iliskisinde veya sona ermesinde yukaridaki fikra
hukumlerine aykiri davranildiginda is¢i, dort aya kadar
Gcreti tutarindaki uygun bir tazminattan baska yoksun
birakildigr haklarini da talep edebilir.

Esit davranmama tazminati alacaginin “tazminat”
niteliginde oldugu kabul edilmekte ve faizin islemeye
baslamasi icin isverenin ihtarname ya da dava ile
temerride dusmUs olmasi aranmaktadir. Buna gore
faiz baslangig tarihi; isverene gonderilen ihtarname
ya da isveren aleyhine agismis dava tarihi, faiz turu
ise yasal faiz (%9) olacaktir. Ayrimcilik tazminatinin
zamanasimi sdresinde de 12.10.2017 tarih ve 7036
Sayili Is Mahkemeleri Kanunu’nun 15. maddesiyle Is
Kanunu’na eklenen ek 3. maddesi ve 25.10.2017 tarihi
onem arz etmektedir. Kidem ve ihbar tazminatinda
oldugu gibi ayrimcilik tazminatinda da uygulamada
var olan 10 villik zamanasimi stresi 5 vyil olarak
degistirilmistir.

ise Baslatmama Tazminati ve Bosta Gegen Siire
Ucreti Bakimindan:

[se baslatmama tazminati bakimindan iscinin ise
baslatilmadigi tarih, ise baslatmama tazminatinin
muaccel oldugu andir. Iscinin faiz talebinde
bulunabilmesi icin isvereni temerride udratmasi
gerekmektedir. Isverenin dava tarihinden once
temerride dastrtlmemis olmasi halinde dava ve
varsa islah tarihlerinden itibaren faize hikmedilir.
Ise iade kararina ragmen isginin ise alinmamasi
nedeniyleise baslatmamatazminatinin denmesisdz
konusu ise isverenin ayrica temerride distrilmesi
gerekmez. Bu durumda ise baslatmama anindan
itibaren faiz hakki dogar. Ise baslatmama tazminati,
isginin ise baslatiimasi gereken tarih itibariyle S yilik
zamanasimi slresi icinde talep edilebilecek olup
temerrGt tarihi itibariyle uygulanacak faiz tird %9
oraninda yasal faizdir.

Kararin kesinlesmesine kadar en ¢cok dort aya kadar
bosta gegen sureye iliskin hesaplanacak Ucret ve
diger alacaklar, iscinin ise iade igin basvurdugu anda
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muaccel olur. Ise iade basvurusunda bosta gecen
streye ait Ucret ve diger haklarin 6denmesi talep
edilmis ise basvuru ile birlikte isveren de temerride
dustrtlmuas  sayilmalidir. S6zu  edilen  Gcret ve
diger haklarin 6denmemesi durumunda, basvuru
tarihinden itibaren faiz hakki dogar. Ise baslama
istedini iceren basvuruda, bosta gegen sireye ait
Ucret ve diger haklarin agikga talep edilmemis olmasi
halinde ise, dava ve varsa islah tarihlerinden itibaren
faiz yurutulmelidir® Bosta gegen sure Ucretinde
zamanasimi sUresi, is¢inin isverene basvurdugu
tarihten itibaren 5 yildir. Bosta gegen sure Gcretine,
4857 sayili Kanun'un 34. maddesinde sozU edilen
ozel faiz tard yani mevduata uygulanan en yuksek
faiz uygulanmaktadir.

is Kazasi veya Meslek Hastaligi Nedeniyle
Maddi ve Manevi Tazminat Bakimindan:

Is kazasi nedeniyle tazminat davasi acma stresi, diger
bir deyisle zamanasimi suresi; is kazasinin meydana
geldigi tarihten itibaren 10 yildir (TBK m.146). Cerek
maddi gerekse manevi tazminat bakimindan is kazasi
sebebiyle tazminat davasi haksiz fille dayandigindan
faiz baslangic tarihi olayin meydana geldigi tarih 4 olup
uyqulanacak faiz tirt ise %9 oraninda yasal faizdir.

is kazasi nedeniyle bir ceza davasi agilmissa ve
ceza davasinin “dava zamanasimi siresi” daha
fazla ise is kazasi nedeniyle tazminat davasinda
da ceza davasi zamanasimi siiresi uygulanir.

TBK’nin 146 maddesi uyarinca meslek hastalidi
nedeniyle tazminat talepli dava acma siresi de
10 vildir. Ancak; meslek hastaliginin ve hastalik
neticesinde meydana gelen maluliyet oraninin kesin
olarak tespit edilmesi bu sirenin baslangicinda énem
arz etmektedir. Degisen ve gelisen bir hastaligin
olmadigi hallerde, meslek hastaliginin tespiti tarihi
zamanasiminin baslangic tarihidir. Is¢inin hastalidi
halen devam ediyorsa zamanasimi, hastalidin
tamamlanmasi ile baslayacaktir.
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to terminate the worker’s employment contract due
to being a member of a union and/or engaging in
union activities. According to this; The worker whose
employment contract is annulled due to his union
activities will be able to demand union compensation
within the 10 year period of limitation from the date of
termination of the employment contract.

The type of interest to be applied in union
compensation is legal interest at the rate of 9%, and
the employee can claim interest as of the date of
the notice sent to the employer or the date of the
lawsuit filed.

In terms of Compensation for Non-Equal
Treatment (Discrimination):

The compensation that the employer is obliged to
payto the employee as a result of the breach of equal
treatment principle is called the compensation for
non-equal treatment, in other words, compensation
for discrimination. Compensation for discrimination
is requlated in the Article 5 of Labor Law.

In the first paragraph of Article 5 of the Law No.
4857; The prohibition of discrimination based on
reasons such as language, race, gender, political
thought, philosophical belief, religion and religious
sect was introduced. All of these mentioned matters
should be handled within the scope of the absolute
prohibition of discrimination. In order to apply
the principle of equal treatment, the necessary
provisions are that workers are the employees of
the same workplace, a community and collective
practice exist in the workplace, being united in time
and working with an employment contract.

In the employment relationship or its termination;
in case of a breach of the provisions which are
mentioned in the paragraph above, the worker
may also demand the rights that he/she has been
deprived of, in addition to a suitable compensation
amounting to his wages up to four months.

It is accepted that the compensation for unequal
treatment is qualified as a "compensation” and it is
required that the employer has to be put in default
with a warning or lawsuit in order for the interest to
accrue. Accordingly, the interest start date; is the
date of the notice sent to the employer or the lawsuit
filed against the employer, and the type of interest
will be legal interest (9%). The additio-nal 3" Article
added to the Labor Law with the 15" article of the
Labor Courts Law dated 1210.2017 and numbered
7036 and the date of 25.10.2017 are important in the
period of limitation for discrimination compensation.
As in severance and notice pay, the 10 year period
of limitation which was applied in practice has been
changed to 5 years for discrimination compensation.

Regarding The Employment Security
Compensation and Idle Time Fee:

In terms of employment security compensation, the
date when the worker is not started to work is the
moment when the compensation for employment
security becomes due. In order for the employee to
claim interest, the employer must be put in default.
If the employer has not been put in default before
the date of the lawsuit, interest will be awarded as of
the date of the lawsuit and, if any, reclamation. If the
employee is not hired despite the reemployment
decision, the employer does not have to be put in
default if the compensation employment security is
paid. In this case, the right to interest arises from the
moment of not starting work. The compensa-tion
for employment security can be deman-ded within
the S-year limitation period as of the date on which
the employee should be started to work, and the
type of interest to be applied as of the default date is
legal interest at the rate of 9%.

The wages and other receivables to be calculated
for the idle time up to four months at most until the
finalization of the decision becomes due when the
worker applies for reemployment. In the application
for reemployment, if the payment of wages and
other rights for the idle time is requested, the
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Is kazasl sebebiyle tazminat davalarinda oldugdu gibi
meslek hastaligi nedeniyle tazminat talepli davalarda
da %9 oraninda yasal faiz uygulanacaktir. Meslek
hastaligisonucusurekliis goremezlik sebebiyle acilan
davalarda faizin, zararin meydana geldigi meslek
hastaliginin tespit tarihinden itibaren yiritilecedi,
meslek hastaliginin tespiti ile birlikte zarar veren
bakimindan temerride dusuldiginin kabulinin
gerektidi Yargitay kararlarinda da yerlesmistir 5.

SONUC:

6098 Sayili Tirk Borglar Kanunu geredi,
aksine bir hikim olmadik¢a her alacak igin
zamanasimi siresi 10 yildir. Yukarida anilan
mevzuat hikimlerine bakildiginda bir kisim
iscilik alacaklarinda 10 yilik zamanasimi siresi
oéngorilirken bir kisminda ise 6zel diizenlemeler
geregi 5 yilhk zamanasimi siiresi s6z konusudur.
Faiz tirleri ile faiz baslangic tarihleri de
isgilik alacaklarinin  tiriine gdre farklilik
g6stermektedir.
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Dava tirlerine gére faiz ve zamanasimi siirelerini
incelemek gerekirse;

Belirsiz alacak davasinda faiz baslangi¢ tarihi;
temerridin (ihtarnamenin) var oldugu hallerde
temerrut tarihinden, temerrit / ihtarname
bulunmayan hallerde ise dava tarihinden itibaren
“bedel artirnm dilekgesi” ile istenen toplam
alacagin tamamina faiz isletilecektir. Belirsiz
alacak davalarinda dava tarihinde, “bedel artirim
dilekgesi” ile arttirllan alacagin tamami igin
zamanasimi kesilir.

Kismi dava olarak acilan alacak davalarinda ise
faiz; temerridin (ihtarnamenin) var oldugu
hallerde  temerrit tarihinden, temerrit
bulunmayan hallerde ise dava tarihinden ve dava
dilekgesiile talep edilen tutara, islah ile arttirilan
tutara ise islah dilekgesinin harcinin édendigi
tarihten itibaren isleyecektir. Belirsiz alacak
davalarinin aksine, dava dilekgesinde gosterilen
tutar icin dava tarihinde, i1slah ile arttirilan tutara
ise i1slah dilekgesinin harcinin 6dendigi tarihte
zamanasimi kesilmektedir.
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employer should be deemed to be put in default
with the application. In case the said fee and other
rights are not paid, the right to interest arises from
the date of application. In the demand containing
the request to start work, if the fee and other rights
for the idle time are not explicitly requested, interest
must be paid from the date of the lawsuit and, if any,
reclamation. The period of limitation for the idle
time wage is 5 years from the date of the employee's
appeal to the employer. The special interest type
mentioned in Article 34 of the Law No. 4857, that is,
the highest interest rate applied to the deposit, is
applied to the idle time fee.

Regarding The Pecuniary and Non-Pecuinary
Compensation Due to Work Accident or
Occupational Disease:

The period of filing a lawsuit for compensation due to a
work accident, in other words, the period of limitation
is 10 years from the date of the occupational accident
(Code of Obligations art.146). Since the claim for
compensation due to occupational accident is based
on tortious act in terms of both pecuniary and non-
pecuniary compensation, the start date of interest is
the date of occurrence of the event, and the type of
interest to be applied is legal interest at the rate of 9%.

Ifa criminal case has been filed due to an occupational
accident and the “litigation period of limitation” of
the criminal case is longer, the period of limitation for
the criminal case is also applied in the compensation
case due to the occupational accident.

Pursuant to Article 146 of the Code of Obligations,
the period for filing a lawsuit with a claim for
compensation due to an occupational disease is 10
years. However; It is important to determine the
occupational disease and the rate of disablement as
aresult of the disease at the beginning of this period.
In cases where there is no altering and evolving
disease, the date of detection of the occupational
disease is the start date of the period of limitation.

If the worker's illness still continues, the period of
limitation will begin with the completion of the
illness.

A legal interest rate of 9% will be applied in lawsuits
demanding compensation due to occupational
iliness, as well as in compensation cases due to
occupational accidents. It is also settled in the High
Court of Appeal’s decisions that in lawsuits filed due
to permanent incapacity for employment as a result
of an occupational illness, the interest will be carried
out from the date of detection of the occupational
illness in which the damage occurred, and that it
should be accepted that the damager is put in default
with the detection of the occupational illness.

CONCLUSION:

Pursuant to the Turkish Code of Obligations No.
6098, the period of limitation for each receivable
is 10 years unless there is a contrary regulation.
Considering the provisions of the legislation
mentioned above, while some labor receivables
have a 10-year period of limitation, some have
a 5-year period of limitation due to special
regulations. Interest types and start dates also
differ according to the type of labor receivables.

To examine the interest and period of limitation
according to the types of cases;

The interest start date in the unquantified
receivable case; interest will be cut off on the
total amount of receivables requested with the
"value increase petition” from the date of default
in cases where there is a default (a warning) and
from the date of the lawsuit in cases where there
is no default / warning. In cases of unquantified
receivables, on the date of the lawsuit, the
period of limitation is terminated for all of the
receivables that are increased by “value increase
petition”.
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In cases of receivables filed as partial lawsuits,
interest; In cases where there is a default
(warning), it will be processed from the date of
default; when there is no default, from the date
of the lawsuit and to the amount requested with
the lawsuit petition, and to the amount increased
by reclamation, from the date of payment of the
fee for the reclamation petition. Contrary to
unquantified receivables, the period of limitation
is cut off on the date of the lawsuit for the
amount shown in the petition, and on the date
of payment of the fee of the reclamation petition
for the amount increased by the reclamation.

1 TR. 7th Circuit of The High Court of Appeal’s order numbered D. 2015/6996 O. 2016/6895 and
dated 23.03.2016

2TR. 9th Circuit of The High Court of Appeal’s order numbered D. 2017/28065 O. 2020/2946 and
dated 25.02.2020

3 TR. 9th Circuit of The High Court of Appeal’s order numbered D. 2016/8224 O. 2019/19618 and
dated12.11.2019

4 TR 21st Circuit of The High Court of Appeal’s order numbered D. 2019/4918 O. 2020/2164 and
dated 11.06.2019

§ T.R.21st Circuit of The High Court of Appeal’s order numbered D. 2016/2721 O. 2016/3194 and
dated 01.03.2016
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GIRIS

Haciz, bir alacagin 6denebilmesi adina borglu
tarafin malina veya ayligina el konmasidir. Haczin
konusu olan ise bor¢lunun tam malvarligi, hak

ve alacaklaridir. Bu durumda borcun karsilanmasi
amaciyla bor¢lunun tim malvarligina, hak ve
alacaklarina el konulabilir yani haczedilebilir!
Ancak icra iflas Kanunu madde 82’de haczi caiz
olmayan mallar ve haklar siralanmustir. ilgili madde
fikra 12 uyarinca ise de ayrintili incelenecek olan
haczedilmezdik ilkesi kapsamina giren durumlardan
biri olan “Bor¢lunun haline manasip evdir”. ?

I. HALINE MUNASIP EV KAVRAMI

Haline munasip ev; bor¢lunun barinma ihtiyaci ve
yasamini strdurebilmesi igin zorunlu olan evdir.?
S6z konusu evin borglunun haline munasip evi
olarak nitelendirilebilmesi icin 6ncelikle borclunun
sosyal ve ekonomik durumunun incelenmesi
gerekir ancak sadece bu inceleme yeterli degildir.
Ayni zamanda borglu ve ailesinin gereksinimleri
de g6z onunde bulundurulmaktadir® Yargitay
12. HD. 2019/5234E, 2019/7088K dodrultusunda
aile kavrami, bor¢lunun kanunen gegindirmekle
yukumld oldugu ve ihtiyaglarini giderdigi kimseler
olarak genis tanimlanmakta olsa da, 6greti bu kadar
genis yorumlanmamasi kanaatindedir.

Ailesinin ve kendisinin gereksinimlerinden kasit,
olabildigince asgari dizeyde tutulmaktadir ve lUkstn
kabullséz konusuolmamaktadir. Yanihaline minasip
ev dendiginde, yalnizca bor¢lunun kendisinin dedil
ayni zamanda ailesinin de gereksinimleri, sosyal ve
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ekonomik durumlarinin asgari sekilde karsilanma
sarti aranir.® Fazlasinin var olmasi halinde IiK madde
82/12 ye aykirlik teskil edecektir.

II. HACZEDILMEZLIK ILKESINDEKI
AMAC

Borglunun haline munasip evinin haczedilememesi
ile temel ihtiyaclarin  karsilanmasi ve borcunu
alacakliya odeyebilmesi zemini hazirlanmistir. Bu
zeminin hazirlanmasindaki en buyik amag ise
Anayasa ile koruma altina alinmis olan barinma
hakkidir1lgili madde araciligiile kisilerin yasamlarina
olagan sekilde devam edebilmeleri adina zaruri olan
eve el konulup satilmasinin énlenmesi ile borglu
bor¢ altinda olsa dahi, aile birligi ve butinligune
zarar gelmesi ile insan onurunun korunmasi
amaclanmaktadir. Ancak haczedilmezlik ilkesi, bir
Ust baslikta da bahsedildigi Gzere ancak konu olan ev
asgari sartlara sahip ise varligini koruyacaktir.

I, HALINE MUNASIP EVIN HACZI
GERCEKLESTIGI TAKDIRDE IZLENECEK
YOL

Oncelikle belirtmek gerekir ki Yargitay uyarinca
haciz esnasinda, haline munasip ev olup olmama
konusunda memurun herhangi bir takdir yetkisi
bulunmamakla beraber her ihtimalde haczi
gerceklestirmesi gerekir.® Bu dogrultuda haczi
caiz olmayan ev dahi olsa o sirada haczedilmesi
ihtimalinde kanun yoluna basvuru belirecektir. S6z
konusu basvuruyolu, icraiflas Kanunu madde 82/12
uyarinca haczedilmezlik sikayeti bir diger deyisle
ise de meskeniyet sikayeti olarak adlandirilir?
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THE NON-SEIZABILITY
OF THE BORROWER'S
APPROPRIATE HOME

ABSTRACT

Attachment is the confiscation of the debtor's
property or pension in order to have payment of
the claim. The subject of the attachment covers all
the assets, rights and claim of the debtor! In this
case, in order to cover the debt, all the assets, rights
and chose in action of the debtor can be seized,
herefore, they are indeed confiscable. However, in
Enforcement and Bankruptcy Law (EBL), goods
and rights that are not subject to attachment are
listed. In accordance with the relevant article,
paragraph 12, one of the situations covered by
the principle of non-seizability, which will also be
examined in detail, is “The borrower's appropriate
home”?

|. THE CONCEPT OF A PROPER HOUSE

A proper house is a house that is mandatory for the
borrower's housing needs and ability to maintain
his/her life* In order for the house in question to
be qualified as a proper house for the borrower,
the social and economic situation of the borrower
must first be examined, however, this examination
is not sufficient by itself. At the same time, the
"requirements” of the borrower and his family
should be taken into account.* In accordance with
the decision of the 12th Civil Chamber of the
Supreme Court, with the Merits No. 2019/523 and
Decision No. 2019/7088, although the concept
of family is defined as those whom the borrower is
legally obliged to provide their needs,the doctrine is
of the opinion that the relevant issue should not be
interpreted so broadly.®

Within this regard, the needs of the debtor and his/
her family is kept to a minimum® as possible and
therefore, luxury is not accepted. n other words,
with regard to the "proper house’, the needs, social
and economic conditions of not only the debtor
himself/herself but also his/her family should be met
as a minimum. If there is a surplus, it will constitute a
violation of Article 82/12 of the BEL.

II. THE PURPOSE OF THE PRINCIPLE OF
NON-SEAIZABILITY

Through the non-seizablity of the debtors’ proper
house, it is aimed to lay out a ground in order for
the debtor to be able to pay his/her debt to the
creditor, while having a chance to fulfil his/her basic
needs. The main purpose of preparing this ground
is the Right to Housing, which is protected by the
Constitution.” In order for people to continue their
lives in the usual way, through the relevant article it
is aimed to prevent the attachment of the house, as
well as to protect human dignity and to prevent any
damage coming to the family unity and integrity,
even if the debtor is in debt. However, the principle
of non-seizability, as mentioned above, will only exist
if the subjected house has minimum requirements.
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Meskeniyet sikdyeti borgluya siki suretle bagl bir
haktir yani sahsi hak olarak nitelendirilir.© Yargitay
tarafindan meskeniyet sikdyeti kendine has bir
kanun yolu olup bir dava tirt dedildir.”

a) Meskeniyet Sikdyetine Bagvurabilecekler

Bahsedilen UclnclU kisilere, korunmaya deger
hukuki vyararlari  bulundugu igin, meskende
yasamakta olan aile tyeleri olarak 6rnek verilebilir.
Haczedilmezlik ilkesi bash@i altinda da bahsedildidi
Uzere ilgili hukim sadece borgluyu dedil ailesinin
de korumaktadir. Teknik agidan incelendiginde ve
Yargitay kararlari goz énunde bulunduruldugunda
meskeniyet sikdyeti bir dava degildir. Bu nedenle
sadece takibin taraflari dedil, ayni zamanda sikayet
sonrasinda islemin iptal edilmesi ve ya dizeltiimesi
halinde menfaat sadlayacak GclncU kisilerde bu
ozel kanun yoluna basvurabilmeliler” Bahsedilen
Uclncu kisilere, korunmaya deder hukuki yararlari
bulundugu igin, meskende yasamakta olan aile
Uyeleri olarak ornek verilebilir. Haczedilmezlik
ilkesi baslidr altinda da bahsedildigi Uzere ilgili
hukim sadece borgluyu dedil ailesinin  de
korumaktadir.

b) Sikdyetin Karsi Tarafi

Bu konuda doktrin ve uygulamada farkli goruslere
yer verilmektedir. Bu gorislere gore kimisi islemi
yapan icra iflas dairesinin hasim oldugunu, kimisi
ise olumlu etkilenen sahsin hasim oldugunu
savunmaktadir® Yargitay karari dodrultusunda
uygulamada hasimin alacakli oldugu bu nedenle
sikdyette karsi tarafin alacakli olarak gosterilmesi
gerekti belirtimektedir'* Ancak sikdyet yolunun
medeni usul hukuku agisindan bir dava olmadigi
g6z 6nunde bulunduruldugunda, taraflarinin eksik
veya yanlis gosterilmesi halinde sikdyet yine de
reddedilmez ve dogru hasima sikdyet dilekgesi
teblig edilmesiyle islemler devam eder.”
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c) Sikdyette Siire

Sikdyet yoluna basvurma konusunda icra Iflas
Kanunu uyarinca herhangi 6zel dizenlemeye
rastlanmamaktadir  bu  nedenle IiK  genel
hikmU olan madde 16'ya gore yorum yapmak
gerekmektedir'® ilgili madde uyarinca durumun
ogrenilmesinden  itibaren 7 gUn igerisinde
sikdyete basvurulmasi gerekmektedir ve bu stre
hak dustrtcl sure olarak nitelendirilir. Yargitay
kararlarinda da 7 gun igerisinde basvurulmasi
gerektigine dair kararlara yer verilmistir. Normal
sartlarda teblig ile sure baslasa da sikayette
bulunacak kisi tebligden daha énce haczedilmezlik
ilkesine aykiri durumu ogrenir ise, sire 6grendidi
tarihten itibaren baslamaktadir”

d) Yetkili ve Gérevli Mercii

Meskeniyet sikdyeti niteligi geredi, dairelerin yapmis
oldugu islemlere karsi olmasi nedeni ile sikayettir'®
Bu nedenle meskeniyet sikdyeti de mahkemeye
yonlendirilmelidir. Meskeniyet sikdyetinde gorevli
mahkeme ile baslamak gerekir ise; gorev kamu
duzenine iliskindir ve taraflarca gorevli mahkeme
secilemez.” nedenle sikdyetin  dogrudan icra
mahkemesine yapilmasi s6z konusu olmalidir.

Yetki ise kesin ve kesin olmayan yetki olarak ikiye
ayrilir. Kesin vyetki kamu dizenine iliskindir ve
taraflar yine aksini kararlastiramazlar. icra Iiflas
Kanunu madde 4 uyarinca, dairelerce yapilan
islemlere karsi sikayetin ancak takibi yiriten
mudurlagan  bagh oldugu icra mahkemesine
yapilabilecedi anlasilmaktadir. %

e) Sikayetin Takibe Etkisi

Haczedilmezlik yani meskeniyet sikdyetinde
bulunmakla takip durmaz. Icra iflas kanunu madde
22 uyarincadaanlasilacagi Uzere icra mahkemesine
yapilan sikdyet basvurusu ile takip durmaz ancak
mahkemenin durmasi hususunda ayri bir karar
vermesi gerekir. Bu karar icinde dncelikle durmasi
hakkinda mahkemeye yonelen bir talep olmalidir.

BORCLUNUN HALINE MUNASIP EVININ HACZEDILMEZLIGI
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. THE WAY TO BE FOLLOWED IF THE
ATTACHMENT OF THE PROPER HOUSE
OCCURS

First of all, it should be noted that according to the
Supreme Court, during the attachment, the officer
does not have any discretion as to whether the
house is appropriate or not, but in all cases officer
must perform the attachment.® In this direction,
even if the attachment of the house is unlawful and
the attachment of the house is llicit, right to remedy
arises’” The application to the remedies, called
nonseizable complaint, in other words, a residence
complaint in accordance with Article 82/12 of the
EBL. A complaint of residence is a strict right and
it is called as an individual rigth!® According to
the decisions of the Supreme Court, complaint of
residence has its own legal path and is not a type of
lawsuit."

a) Persons Who Can Apply for a Residence
Complaint

When examined from a technical point of view
and considering the decisions of the Supreme
Court, the residence complaint is not litigation.
Therefore, not only the parties to the proceedings,
but also the third parties who will benefit from the
cancellation or correction of the transaction after
the complaint should be able to apply for this special
legal remedy.” The mentioned third parties can be
given an example as family members living in the
residence, as they have legal benefits that are worth
protecting. As mentioned under the title of the
principle of non-seizability, the relevant provision
protects not only the debtor, but also his/her family.

b) The Other Side of the Complaint

There are different opinions on this issue in doctrine
and practice. According to these opinions, some
argue that the bankruptcy and the enforcement
office that made the transaction is an opponent,
and others argue that the person who was positively
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affected is an opponent.” In accordance with the
decision of the Supreme Court, itis stated in practice
that the opponent is a creditor, so the counterparty
must be shown as a creditor in the complaint."
However, considering that the method of complaint
is not a litigation from the point of view of civil
procedure law, if the parties are shown incomplete
or incorrect, the complaint is still not rejected and
the proceedings continue with the notification of
the complaint petition to the right opponent.”

c) Duration of Complaint

There are no special requlations in accordance with
the Enforcement and Bankruptcy Law regarding
the application of the complaint method, so it is
necessary to comment in accordance with article
16, which is the general provision of the EBL." In
accordance with the relevant article, a complaint
must be filed within 7 days of learning about
the situation, and this period is considered as a
foreclosure. Decisions on the need to apply within
7 days are also included in the decisions of the
Supreme Court. Although the period starts with
the notification under normal circumstances, if
the person who will file a complaint learns about
a situation that is contrary to the principle of non-
seizable before the notification, the period starts
from the date of learning.”

d) Authorized and Component Body

A complaint of residence is a complaint due to
the nature of the complaint, because it is against
the actions taken by the officers!® Therefore, the
complaint should also be referred to the court. If
we start with the component court; jurisdiction is
related to public order and the component court
cannot be elected by the parties. Therefore, it
should be the case that the complaint is made
directly to the enforcement court.

Authority, on the other hand, is divided into definite
and non-definite authority. The final authority is




SONUC

Insanlar olagan vyasantilarinda belirli nedenlerden
dolayi borg altina girebilirler. Ancak bu borcun
zamaninda alacakliya 6denmemesi ihtimalinde artik
alacaklinin da menfaatinin korunmasi gerekmektedir.
Alacakli bu menfaatini takip baslatarak korumaya
calisir ve hala borcun giderilmemesi halinde haciz s6z
konusu hale gelir. Bor¢lunun tim malvarligi ve haklari
haczolunur. Ancak bunun sonucunda borglu ve
alacakli arasindaki hakkaniyet dengesi zarar gorar.?
Bu dengenin bozulmamasi adina haczolunmazlik
ilkesi kapsaminda bazi dizenlemeler getirilmistir. Bu
dizenlemelerden biri de Icra iflas Kanunu madde
82'dir. Yukarida incelenmis olan borclunun haline
munasip evinin haczolunmazhgr kavramindaki amag;
borglu ve ailesinin birliginin bozulmasini engelleyip
olctld bir sekilde yapilan tespitler sonrasinda s6z
konusu evi muhafaza altinda tutmaktir. Ayni zamanda
temel haklarimizdan olan barinma hakkini ihlal
etmemektir. Son olarak, haczolunmasi halinde ise
yine amacini korumak adina 6zel kanun yolu olan
sikdyet yoluna basvurunun 6nint agmaktir.
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related to public order and the parties cannot decide
otherwise again.” In accordance with article 4 of the
Enforcement and Bankruptcy Law, it is understood
that a complaint against actions taken by the
departments can only be filed with the enforcement
court, which is subordinate to the directorate
conducting the execution proceedings.?

e) The Effect of the Complaint to Execution
Proceedings

Execution proceedings do not does not stop with
complaints about non-attachment. As can be
understood in accordance with Article 22 of the
Enforcement and Bankruptcy Law, the enforcement
proceedings cannot stop after a complaint is filed
to the enforcement court, but the court must
adjudge separate decision on the termination.?' For
having the courts” mentioned decision, there must
first be a request addressed to the court about the
suspension of the enforcement independently.

CONCLUSION

People can get into debt for certain reasons in their
usual lives. However, in the event that this debt
is not paid to the creditor on time, the creditor's
interest should now also be protected. The creditor
will try to protect this interest through initiating
enforcement proceedings, and if the debt is still
not resolved, attachment becomes a matter
of interest. All assets and rights of the debtors’
seizable. However, as a result of this, the balance
of decency between the debtor and the creditor is
damaged.”In order to ensure that this balance is not
disturbed, some regulations have been introduced
within the scope of the principle of non-seizability.
One of these regulations is Article 82 of the EBL.
The purpose of the concept of non-seizability of
the borrower's house, which has been examined
above, is to prevent the deterioration of the unity of
the borrower and his family and to keep the house
under protection after the determinations made in
a measured manner. At the same time other aim of
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the non-seizability principle is, not to violate right
to housing which is one of our fundamental rights.
Finally, in case of attachment, it is again to pave the
way for an application to the complaint path, which
is a special legal path to protect its purpose.
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I. FINANSAL SEKTOR VE PROBLEMLI
BORCLAR

Bankalar her ne kadar sahip olduklari ekonomik
yapi ve filiskiler ile gugli bir ekonominin temel
taslarindan birini olustursa da, bankacilik alaninda
olusabilecek krizlerin, bir ekonomik krizin temelini
olusturabilecedi aciktir. CinkU bankalar gerek kendi
sagladiklari gerekse dis kaynaklardan topladiklari
fonlar ile ihtiyaci olan sahis ve kuruluslara kredi
vererek istihdama ve katma dedere katkida
bulunmaktadir. Bu noktada gugli ve sadlam bir
bankacilik sisteminin ve bankalarin varligi, soz
konusu ekonomik krizin kontrol altina alinmasinda
buytk bir rol oynamaktadir. Ozellikle Turkiye gibi
sermaye piyasalarinin  ¢cok gelismemis oldugu
Ulkelerde, bankalarin kilit bir rolde oldugu aciktir.

Ekonomik krizler finansal sektdre olan borclarin
oddenmesinde qucluk cikarmakta, bu durum da soz
konusu krizin sonuclarini agirlastirmaktadir. Iste
bu sebeplerle kriz donemlerinde finansal sektére
olan borglarin yeniden yapilandiriimasi finansal ve
hukuksal anlamda basarili ve halihazirda kullanilan
bir ¢ozim yoludur.

Uygulamada problemli borglarin yapilandirilmasinda
iki farkli yaklasim karsimiza ¢ikmaktadir. Bunlardan
birisi gonullilik esasina dayanan, alacakli ve
borglunun karsilikli anlasmasi icerisinde hayata
gecirilen yeniden vapilandirma yaklasimi (Londra
Metodu); digeriise problemli alacaklarin yonetilmesi
icin varlik yonetim sirketi kurma yaklasimidir.
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Il. PROBLEMLI BORCLARIN ORTAYA
CIKARDIGI OLUMSUZLUKLAR

Malum oldugu Uzere, problemli borglarin Glke
genelinde artmasi sadece finans sektorind
etkilemekle kalmamakta, dolayli olarak Ulke
ekonomisini etkilemektedir. Bankacilik sektorinde
takip durumda olan kredilerin toplam kredilere olan
oraninin %51 ge¢medidi durumlar normal kabul
edilmekte; gectigi durumlarda ise riskin varligindan
soz edilebilmektedir.

Problemli  kredilerin  artmasi,  vyani  yukarida
bahsettigimiz ~ %5'lik  oranin  asilmasi finans
kurulusunun — gelirlerini azaltacak, bu durum
da kurulusun 6z kaynaklarini olumsuz yonde
etkileyecektir. Bu durumda dolayli olarak kar/
zarar dengesini eksi yone cekerek ve iflasa yol
acabilmektedir.

Bankalarin bu olumsuz durumundan, Glke genelinin
etkilenmemesi de yukarida bahsettidimiz tzere ¢ok
dusuk bir ihtimaldir. Maliyet yikselir, piyasa olumsuz
etkilenir dolayisiyla istihdam ve katma deder azalir.
Bu da ekonomik krizin temelini olusturmaktadir.

. FINANSAL YENIDEN
YAPILANDIRMADA LONDRA VE
ISTANBUL YAKLASIMLARI

Turkiye’'de ise 2001 yilinda yasanan ekonomik kriz ile
birlikte finansal sektdre olan borclar, 31 Ocak 2002
tarihli 24657 sayili Resmi Gazetede vyayimlanarak
yurarlige giren 4743 sayill Mali Sektore Olan
Borglarin Yeniden Yapilandiriimasi ve Bazi Kanunlarda
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RESTRUCTURING OF DEBTS
TO THE FINANCIAL SECTOR

I. FINANCIAL SECTOR AND
PROBLEMATIC DEBTS

Although banks are one of the cornerstones of a strong
economy with their economic structures and relations,
it is clear that crises that may occur in the banking
field can form the basis of an economic crisis. Because
banks contribute to employment and added value
by providing loans to individuals and organizations
in need with the funds they provide themselves and
collect from external sources. It is clear that banks play
akey role, especially in countries where capital markets
are not very developed, such as Turkey.

Economic crises cause difficulties in paying debts
to the financial sector, which aggravates the
consequences of this crisis. For these reasons,
restructuring of debts to the financial sector in times
of crisis is a successful and currently used solution in
a financial and legal sense.

In practice, there are two different attitude to
structuring problematic debts. One of them is the
restructuring attitude (London Method), which is
implemented on a voluntary basis and in the mutual
agreement of the creditor and the debtor; the other
one isthe attitude to setting up an asset management
company to manage problematic receivables.

II. THE NEGATIVITY CAUSED BY
PROBLEMATIC DEBTS

As is known, the increase in problematical debts
throughout the state not only affects the financial
sector, but also indirectly affects the national

economy. Cases where the ratio of credits in the
banking sector to total credits does not exceed 5%
are considered normal; in cases where it does, the
existence of risk can be mentioned.

The increase in problematic credits, that is,
exceeding the 5% rate mentioned above, will reduce
the revenues of the financial institution, in this
case it will negatively affect the organization's own
resources. In this present case, it can indirectly affect
the profit/loss balance in a minus direction and lead
to bankruptey.

As we mentioned above, there is a very low
probability that the all country will not be affected
by this negative situation of banks. The cost rises, the
market is negatively affected, hence employment
and value added are reduced. In turn, this is the basis
of the economic crisis.

1. LONDON AND ISTANBUL
ATTITUDES TO FINANCIAL
RESTRUCTURING

In Turkey, along with the economic crisis in 2001,
debts to the financial sector were restructured
under the London Method within The law on
Restructuring of Debts to the Financial Sector No.
4743, which entered into force by promulgate in the
Official Gazette No. 24657 dated January 31, 2002,
and Amendments to Some Laws and The BDDK's
Financial Restructuring Regulation, which entered
into force by being published in the Official Cazette
dated April 11,2002 and numbered 24723 In practice,
it is also referred to as the Istanbul Approach. The
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Degisiklik Yapilmasi Hakkinda kanun ile 11 Nisan 2002
tarih ve 24723 sayili Resmi Gazetede yayimlanarak
yururluge giren, BDDK'nin  Finansal  Yeniden
Yapilandirma yonetmeligi  ¢ercevesinde, Londra
Metodu kapsaminda yeniden vyapilandirimistir.
Uygulamada da listanbul Yaklasimi adi altinda
anilmaktadir. Istanbul Yaklasimi uygulamasi, 2002-
2005 tarihleri arasinda yurrlikte kalmis, 30 gruba
ait toplam 331 isletme kapsama alinmistir.

Ayrica 2007 yilinda, vyine Londra Metodu
kapsaminda, Istanbul yaklasiminin basaril bulunmas
sebebiyle 30 Aralik 2007 tarih ve 26392 sayili Resmi
Cazetede yayimlanarak yurarlidge giren 5569 Sayili
Kicik ve Orta Olcekteki Isletmelerin Mali Sektore
Olan Borglarinin Yeniden Yapilandiriimasi Hakkinda
kanun ile 31 Ocak 2007 tarihli BDDK'nin Finansal
Yeniden Yapilandirma yonetmeligi cercevesinde
Anadolu Metodu da hayata gecmistir. Yillik ikiyiz elli
kisiden az istihdami olan veya yillik net hasilati ya da
bilango aktif toplami 25 milyon TL tutarini asmayan
isletmeler Anadolu Metodu kapsamina alinmistir.

Londra Metodu, “Alacakli, 6demede sikinti yasayan
bor¢luya nasil  yaklasmalidir?”  sorusuna yanit
bulmustur. Bu metodun en énemli 6zelligi bulunan
yanitlarin  yazili bir mevzuat ile belirlenmemis
olmasidir. Oyle ki bu konuda devletin ortaya
koyabilecedi bir otoritesi yoktur. Genis katiliml,
karsilikli glivene dayanan ve gonullilik esasina dayall
bir stire¢ amaglanmistir. Ingiliz Merkez Bankasi’nin
bu metodu, 6neri niteligindedir.

istanbul  Metodu ise kriz sebebiyle borglarini
oOdemekte zorlanan ancak borclarini  yeniden
yapilandirdigi  takdirde ayakta kalabilecek ve
Uretim faalivetine devam edebilecek gercek
ve tuzel kisilere, faaliyetlerini verimli bir sekilde
strdirebilecekleri alan yaratmayi amaglamistir. Bunu
amacina da mevzubahis gercek ve tuzel kisilerin
ticari faaliyetlerini genisletip, bu sayede istihdam ve
Gretimi arttirarak ulasmaya calismistir.
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IV. KUCUK VE BUYUK OLCEKLI
YAPILANDIRMA UYGULAMALARI

istanbul ve Anadolu Metodunu daha dnce kullanmis
ve basar elde etmis olan BDDK ve TBB, 2002 ve
2007 yilindaki duzenlemeleri de kapsamina alarak,
15 Agustos 2018 tarih, 30510 sayili Resmi Gazetede
yayimlanarak yUrirlide giren “Finansal Sektore
Olan Borglarin Yeniden Yapilandiriimasi Hakkinda
Yonetmelidi'ni”  duzenlemistir.  Yonetmelik, 2018
ve 2019 vyillarinda vyapilan duzenlemeler ile son
haline kavusmustur. Ayrica 5411 sayili Bankacilik
Kanunu'nun Gegici 32. Maddesi ile birlikte yapilacak
olan vapilandirmalar, Cerceve Anlasmalar ve bu
anlasmalarkapsaminda dizenlenen Finansal Yeniden
Yapilandirma Sézlesmesi (FYYS) ile sekillenecektir.
Bu kapsamda;

Finansal Sektore 25 Milyon TUden daha az borcu
bulunan kuruluslarin (ktctk olcekli) ve Finansal
Sektore 25 Milyon TlU'den daha fazla borcu bulunan
kuruluslarin (bayuk olcekli) alinacak bazi tedbirler ile
borglarini geri 6demelerini ve katma dedere devam
etmelerini amaglamaktadir. ilgili Cerceve Anlasma
nisbi niteliklidir.

Kuguk olcekli uygulamalarda streci basvuruyu kabul
eden Alacakli Kurulus idare ederken, buyuk o6lgekli
uygulamalarda Lider Banka yonetir. S6z konusu bu
tedbirleri aciklamak gerekirse:

1. Bor¢larin vadelerinin ertelenmesi

2. Kredilerin yenilenmesi

3. Temerrid faizinden ya da cezai sarttan tamamen
veya kismen vazgegilmesi,

4. Borclarin devri, temliki ya da satilmasi

5. Borglarla ilgili alacaklilar ile protokoller yapilmasi

FINANSAL SEKTORE OLAN BORCLARIN YENIDEN YAPILANDIRILMASI
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Istanbul Approach application was in effect between
dec2002 and 2005, and a total of 331 businesses
belonging to 30 groups were covered.

Also in 2007, The Anatolian Method has also come to
life within the scope of the London Method, through
The law No. 5569 on Restructuring of Debts of Small
and Medium-Sized Enterprises to the Financial
Sector, which was promulgate in the Official Gazette
No. 26392 dated December 30, 2007 and entered
into force and BDDK’s Financial Restructuring
reqgulation dated January 31, 2007 due to the fact
that the Istanbul Method was found successful.
Companies with an annual employment of less than
250 people or whose annual net income or balance
sheet assets do not exceed the amount of 25 million
TL are included in the scope of the Anadolu Method.

The London Method is based on the question "How
should the creditor approach the debtor who is
experiencing difficulties with payment?" has been
the answer to the question. The most important
feature of this method is that the responses found
are not determined by written legislation. So much
so that the state has no authority on this issue that it
can be forced. The process with wide participation,
based on mutual trust and based on volunteerism is
aimed. This method of the Bank of England is only a
recommendation.

Istanbul Method aimed to creating a space where
they can carry out their activities efficiently which
individuals and legal entities that have difficulty
paying their debts due to the crisis, but can survive
and continue their production activities if they
restructure their debts. It has also achieved this goal
by expanding the commercial activities of these
individuals and legal entities and thereby increasing
employment and production.

RESTRUCTURING OF DEBTS TO THE FINANCIAL SECTOR

V. SMALL AND LARGE-SCALE
RESTRUCTURING APPLICATIONS

The BDDK and the TBB, which have previously used
the Istanbul and Anadolu Method and achieved
success, have also prepared the ‘Regulation on
the Restructuring of Debts to the Financial Sector’,
taking into account the regulations of 2002 and
2007 by Entered into force by being promulgated in
the Official Cazette dated 15 August 2018, numbered
30510. The regulation has been finalized with the
regulations made in 2018 and 2019. In addition, The
confurigrations that will be made under Provisional
Article 32 of the Banking Code No. 5411 will will be
shaped by the framework agreements and the
Financial Restructuring Agreement (FYYS). In this
context;

It aims to enable organizations that owe less than
TL 25 Million to the Financial Sector (Small Scale)
and organizations that owe more than TL 25 Million
to the Financial Sector (Large Scale) to repay their
debts with some measures to be taken and continue
to add value. The relevant Framework Agreement is
proportional.

Insmall-scale applications, the Creditor Organization
that accepts the application handles the process but
the “Lider Banka” manages the process in large-
scale applications. These measures can be explained
through the following:

1. Moratorium

2. Renewal of credits

3. Complete or partial waiver of default interest or
criminal requirement

4, Transfer, assignment or sale of debts

5. Making protocols with creditors regarding debts
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Sureg, alacadi en yiksek Ug¢ Alacakli Kurulus ‘tan
birine Cerceve Anlasmada belirtilen formata uygun
basvuru ve taahhit mektubu ile baslar ve Finansal
Yeniden Yapilandirma Sozlesmesi’nin imzalanmasi ile
sona erer. Yapilacak bu sozlesme 6zel hukuka tabii
bir sézlesmedir. Turkiye Bankalar Birlidi'nin 6rnek
sozlesmesi kullanilarak, sozlesme bagitlanmalidir.
Ancak bu 6rnek soézlesme Gzerinde ihtilafa dUstlmesi
durumunda ek sézlesmeler yapilarak ihtilaf ortadan
kaldinlabilir. BUtin bu strecte en dnemli husus,
borclular tarafindan alacaklilara, vyapilandirmanin
nisabina dahil olan alacaklara iliskin icra takibi
yapilamamasidir.

Turkiye  Bankalar  Birligi'nin = yaptigi istatistiki
calismaya gore Ekim 2019 - Kasim 2020 doneminde
“Finansal Yeniden Yapilandirma Buyuk Olgekli
Uygulama kapsamina 287 adet firma (120 grup)
alinmistir. Bu firmalardan 119 tanesi ile (40 grup)
ile de Finansal Yeniden Yapilandirma Sozlesmesi
imzalanmistir. Toplam yapilandirilan tutar ise 23,8
Milyar TL olmustur. Ayrica Kicik Olgekli Uygulama
kapsamina 64 adet firma (36 grup) alinmis ve 27
firma(10 grup) ile de Finansal Yeniden Yapilandirma
sozlesmesi imzalanarak toplamda 303 Milyon TL
yapilandirilmistir.

V. FINANSAL YENIDEN YAPILANDIRMA
VE ZIMMET SUCU

Finansal vyeniden vapilandirma anlasmasina dahil
olan finans kuruluslarinin alacadinin bir kismindan
vazgegerekalacak tutarini aktiflerinden dismesiveya
bunugibiislemlerleborglarinyenidenyapilandirilmas
zimmet sugu sayilma riski olusturdugundan, yeniden
yapilandirmay sekteye udratmaktaydi. Oyle ki
Yargitay Ceza Genel Kurulu 2015 yilinda verdigi bir
karada zimmet sucunun olusabilecegi yonde karar
vermistir. Bu nedenle Finansal Yeniden Yapilandirma
kapsaminda yapilan, kredileri temdit etme, ek kredi
kullandirma, taksitlendirme gibi islemlerin zimmet
sugu olusturmayacadina dair, Bankacilik Kanunu’nun
zimmet sugunu dizenleyen 160. Maddesine:
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“(Ek fikra: 2/1/2017-KHK-687/4 md.; Aynen kabul:
1/2/2018-7076/4 md.) Bankacilik mevzuati ile
bankacilik usul ve prensiplerine uygun kredi
kullandirma, bu kredileri temdit etme veya ek kredi
kullandirma, taksitlendirme, teminata baglama yahut
sair yontemlerle yeniden vapilandirma islemleri
zimmet sucunu olusturmaz.” hikmu eklenmistir.

Daha sonra akillara, Finansal Yeniden Yapilandirma
Yonetmelidi'ndeki borcun bir kismindan vazgegme,
teminat  azaltma, alacaklarin  silinmesi  gibi
uygulamalarin da zimmet sugu olusturabilecegdi
sorusu gelmistir.  Bunun Uzerine daha 6nce
bahsettigimiz Bankacilik Kanunu ek 32. Maddeyle
soz konusu durumun zimmet sucu olusturmayacadi
hakam altina alinmistir.

“Bu madde uyarinca vapilacak teminat azaltma,
anapara ve diger alacaklardan vazgegilerek kayittan
diasme yahut benzer islemlerle kredilerin yeniden
yapilandirlmasi bu  Kanunun 160. maddesi ile
dizenlenen zimmet sucunu olusturmaz”’

VI. SONUC OLARAK FINANSAL
YENIDEN YAPILANDIRMA

Hayatin olagan akisinda karsimiza ¢ikan problemler
ne kadar olagan ise, finans sektorinde de problemli
borglarin olmasi gayet olagandir. Ancak, problemli
bor¢larin oraninin yikselmesi hem sektoérel hem
de ulusal anlamda buyuk sikintilara yol agmaktadir.
Ozellikle ulusal anlamda ekonomik bir krizin var oldugu
bir donemde problemli borglarin sebep oldugdu
sikintilarin hizlica asilmasi buytk 6nem arz etmektedir.
Blyuk bir sirketin borcunu yeniden yapilandirmasi ve
bu sayede ayakta kalabilmesi demek, istihdamin ve
katma dederin de artmasi demektir.

Dolayisiyla  Finansal  Yeniden  Yapilandirmanin
desteklenmesi ve tesvik edilmesi buyik bir Gnem
arz etmektedir.  Bu sayede ekonomik daralmanin
dolayisiyla issizligin ve dahi yargidaki yikin artmasinin
onune gegilebilmektedir.

FINANSAL SEKTORE OLAN BORCLARIN YENIDEN YAPILANDIRILMASI
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The process begins with an application and a letter
of commitment to one of the three highest Creditor
Organizations that it will receive in accordance with
the format specified in the Framework Agreement and
it ends with the signing of the Financial Restructuring
Agreement. This contract is subject to private law. The
contract must be linked using the sample contract of
the Turkish Banks Association. However, in case of a
conflict over this sample contract, october dispute can
be eliminated by concluding additional contracts. The
most important aspect in this whole process is that no
enforcement proceedings can be conducted by the
debtors against the creditors regarding the receivables
included in the quorum of the configuration.

According to a statistical study conducted by the
Turkish Banks Association, 287 companies (120
groups) were included in the scope of Large-Scale
Implementation of Financial Restructuring between
October 2019 - November 2020. The Financial
Restructuring Agreement has been signed with 119
of these companies (40 groups). The total structured
amount was 23.8 Billion TL. In addition, 64 companies
(36 groups) have been included in the scope of small-
scale implementation and 27 companies (10 groups)
have signed a Financial Restructuring agreement
with a total of 303 Million TL is structured between
October 2019 - November 2020.

V. FINANCIAL RESTRUCTURING AND
EMBEZZLEMENT

Financial foundations included in the financial
restructuring agreement must give up part of their
receivables and restructure could constitute a crime
of embezzlement. This situation also disrupted the
restructuring process. So much so that the general board
of criminal department of the Supreme Court of Cassation
decided in 2015 that embezzlement crime could be
occured. For this reason, the following provision has been
added to Article 160 of the Banking Law, which regulates
the crime of embezzlement, stating that transactions
such as extending loans, extending additional loans,
and installing installments within the scope of Financial
Restructuring do not constitute embezzlement.

RESTRUCTURING OF DEBTS TO THE FINANCIAL SECTOR

(Additional clause: 2/1/2017-KHK-687/4 art; Adopted
in kind: 1/2/2018-7076/4 art) Providing loans in
accordance with banking legislation and banking
procedures and principles, extending these loans or
making additional loan disbursement, installment,
collateral or restructuring by other methods do not
constitute the crime of embezzlement.

Then, the question came to mind that practices such as
giving up part of the debt in the Financial Restructuring
Regulation, reducing collateral, deleting receivables
may also constitute a crime of embezzlement. On
top of that, as we mentioned earlier, according to the
Banking Law Additional Clause 32, the situation in
question will not constitute a crime of embezzlement.

“Reducing the collateral to be made pursuant to this
article, forfeiting the principal and other receivables,
and restructuring the loans through similar transactions
shall not constitute the crime of embezzlement, which
is requlated by Article 160 of this Law.”

VI. FINANCIAL RESTRUCTURING AS A
RESULT

No matter how common the problems that arise
in the usual life, it is quite common for there to be
problematic debts in the financial sector. However,
the increase in the ratio of problematic debts causes
great problems both in sectoral and national terms.
Especially in a period when there is a national
economic crisis, it is of great importance to quickly
overcome the problems caused by problematic
debts. The restructuring of a large company's
debt and thus its survival means an increase in
employment and added value.

Therefore, supporting and promoting Financial
Restructuring is of great importance. In this way,
it can be prevented to a large extent that the
economic contraction, thus unemployment and the
increase in the burden of the judiciary.




Icratakibi, alacaklinin alacagini tahsiletmek amaciyla,
borcunu ifa etmeyen bor¢ludan alacagini devlet
glict ile tahsil edebilmek icin Icra Mudurligine
basvurarak baslattigi takiptir. icra takibi, icra ve
iflas hukukundaki her islemde oldugu gibi bir talep
ile baslar. Icra takibinin hangi vyolla yapildigindan
bagimsiz olarak izlenen genel bir yol mevcuttur.
Takip talebinin ardindan bor¢luya bir 6deme emri
gonderilir, takip kesinlestiginde haciz asamasina
gecilir ve son asamada haciz konan mallarin satisi
yapilarak bor¢ miktari ve giderlere yetecek tutar
alacakliya odenir. Satis, bir diger adiyla paraya
cevrilme asamasinda borclunun haciz  konulan
mallarinin satilabilmesi i¢in dederinin belirlenmesi
islemine kiymet takdiri denir.

Kiymet Takdiri Asamasina Gelene Kadar Siireg
Nasil ilerliyor?

Kiymet takdiri asamasinin amaci, Uzerine haciz
konulan mallarin degerini somut kosullara goére
en dogru bicimde belirleyerek satis asamasina
gecilmesini saglamaktir. Bu sebeple kiymet takdirini
etkileyecek ve kiymet takdirinden etkilenecek
asamalar olan haciz ve satis asamalarinin  ne
olduguna deginmek gerekir. Haciz asamasindan
kisaca bahsetmek gerekirse; her mal haczedilebilir
mal niteliginde degildir; borclunun, Kanun ile gizilen
sinirlara uygun olan tim tasinir ve tasinmaz mallari
haczedilebilir. Malin tasinir veya tasinmaz mal
olmasindan bagimsiz olarak dikkat edilmesi gereken
ana kural ise haczedilen malin; ang, faiz ve masraflar
dahil olmak Uzere butun alacaklara yetecek miktari
kadar haczedilmesidir. Butun alacaklara yetecek
miktar kadar haczedilebilmesi ve taraflarin herhangi
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bir zarara ugramamasi icin ise kiymet takdirinin
dodru tanzim edilmesi kilit noktadir.

Hacizdensonrakiasamaolankiymettakdiriasamasina
gecilebilmesi icin hacizli malin satisinin siresinde
istenmis olmasi aranir. Satis talep etme stresi tasinir
mallar icin hacizden itibaren alti ay, tasinmaz mallar
icin hacizden itibaren bir yildir. Bu sure icinde satis
talep edilmedigi takdirde haciz dusecektir. Haczin
dusmesi kamu dizenini ilgilendirdigi igin bahsedilen
sureler Icra MGdurliga tarafindan kendiliginden
gozetilir. Bu sebeple surecin ilerleyebilmesi igin bu
strelere uyulmasi son derece Gnem tasimaktadir.

Tasinir Mallarda Kiymet Takdiri Nasil Yapilir?

Tasinir mallarda kiymet takdiri, Icra ve iflas Kanunu
madde 87 uyarinca mali haczeden icra memuru
tarafindan vyapilabilir ancak gerekli durumlarda
bilirkisinin  kiymet takdiri yapmasi da istenebilir.
Kiymet takdiriyapildiktan sonra buttnilgililere teblig
edilir. Ilgililer, kiymet takdir raporunun tebliginden
itibaren yedi gun icinde raporu diuzenleten icra
dairesinin bulundugu yerdeki icra mahkemesine
sikdyette bulunabilir. Bu sikayet dikkate alinarak,
gereken giderlerin yatirilmasi kosuluyla yeniden
bilirkisi incelemesi  yapilabilir.  Kiymet  takdiri
kesinlesmeden satis islemi yapilamayacagi icin bu
sirecte icra takibinin diger asamalarina gegilemez.

Tasinmaz Mallarda Kiymet Takdiri Nasil Yapilir?
Tasinmaz mallarda  kiymet takdiri, vyetkili icra

dairesindeki icra mudury tarafindan tayin edilen,
Sermaye Piyasasi Kurulu lisansi olan, alaninda uzman
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APPRAISAL OF ASSETS
AND ESTATES

Enforcement proceedings are proceedings which
initiated by the creditor by applying to the
Enforcement Directorate in order to collect his
receivables from the non-performing debtor with
the power of the state. Enforcement proceedings
start with a request, as in every legal transaction in
enforcement and bankruptcy law. There is a process
regardless of the chosen way of the enforcement
proceeding. After the request; order of payment
is sent to the debtor and when the proceeding is
finalized, the distraint stage starts and in final stage,
seized goods are sold and the amount of debt and
the sufficient amount for the expenses are paid to
the creditor. The process of determining the value
of the debtor's seized property in order to sell it, is
called appraisal.

What Is the Process Until It Comes to the
Appraisal Stage?

The purpose of the appraisal stage is to determine
the value of the seized goods in the most accurate
way according to the concrete conditions, and to
proceed to the sales stage. Therefore, it is necessary
to mention what are the stages of distraint and sale,
which are the stages that will affect and be affected
by the appraisal. To briefly talk about the distraint
phase; it should be known that not all properties
are seizable. All assets and estates of the debtor can
be seized as long as it’s possible according to the
Bankruptcy and Enforcement Law.

Regardless of whether the it is an asset or an
estate, the main rule to be considered is; the
seized property; is to be sequestered in an amount

sufficient to cover all receivables, including principal,
interest and expenses. The correct arrangement of
the appraisal is the key point in order to be able to
confiscate sufficient amounts for all receivables and
to prevent any loss to the parties.

In order to proceed to the appraisal stage, which is
the next stage after the distraint, it is required that
the sale of seized goods to be requested within the
legal period which is 6 months from the distraint
for the assets and 1 year from the distraint for the
estates. Otherwise, the distraint will be forfeited.
Since the forfeited distraint is related to public order,
the aforementioned periods are automatically
followed by the Enforcement Directorate itself.

For this reason, it is crucial to comply with these
deadlines in order for the process to progress.

How to Appraise Assets?

The appraisal of assets can be made by the bailiff
who seized the asset pursuant to Article 87 of
the Enforcement and Bankruptcy Law, but the
expert may also be asked to make an appraisal if
necessary. After the appraisal is made, it is notified
to all concerned. The persons concerned may file
a complaint to the Enforcement Court in the place
where the Enforcement Office is located, within
seven days from the notification of the report of
appraisal. Considering this complaint, an expert
examination can be made again, if the necessary
expenses are paid. Since the sale cannot be made
before the appraisal is finalized, the other stages of
the enforcement proceedings cannot progress.
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olan bilirkisi aracihidr ile yapilmaktadir. Bilirkisi
tasinmaza deder bicerken; tasinmazin nitelidi,
buyuklugu, yasi, kullanim durumu, konumu, imar
durumu, UGzerindeki hisse, pay durumu, varsa
cevresindeki benzer 6zellikteki tasinmazlarin dederi
gibi etkenleri goéz 6ninde bulundurur. Belirlenen
bu deder, sayilan etkenlerin durumuna gore piyasa
dederinin biraz altinda veya Ustlnde olabilir.

Bilirkisi, icra mudurtunun belirledigi stre igerisinde
gerekli arastirmalari yaparak tasinmazin ozelliklerini
ve piyasa dederini  belirledigi  raporu Icra
MGdarlagu’ne sunmakla yokamludar.

Kiymet takdirine iliskin rapor; borgluya, haciz
koydurmus olan alacaklilara ve diger ipotekli
alacaklilara teblig edilir. Dogal afet gibi mucbir sebep
ya da imar durumu gibi koklt degisiklikler olursa
yeniden kiymet takdiri talep edilmesi mumkindur.
Kesinlesen kiymet takdirinin yapildidi tarih Gzerinden
iki yil ge¢medikge yeniden kiymet takdiri istenemez.

Sonu¢ olarak, kiymet takdiri icra takibi icin son
derece 6nemli bir asama olup hem haciz hem de
satis sureci igin kiymet takdirinin dogru tanzim
edilmesi kilit noktalardan biridir. Tasinir ve tasinmaz
mallar igin kiymet takdirinin yapima surecleri
genel hatlariyla aynidir. Farkli olan noktalardan biri,
tasinmaz mallarin kiymet takdirinin yapilmasi igin
mutlaka Bilirkisi Yonetmeligi4. maddesinde “Cézimu
uzmanhdi, o6zel veya teknik bilgiyi gerektiren
héllerde oy ve gorisini sézIi veya yazili olarak
vermesi icin basvurulan gercek veya 6zel hukuk
tuzel kisisi” olarak tanimi yapilan bilirkisi gerekirken
tasinir mallar icin bu hususun zorunlu olmamasidir.
Gerek bilirkisi gerek haczi yapan memur tarafindan
sunulan raporlara itiraz mumkin olup vyeniden
inceleme talep edilebilir. Nihayet, kiymet takdirinin
kesinlesmesiyle satis asamasina gecilebilir.
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How to Appraise Estates?

The appraisal of estate is made through an expert
who is an expert in the field, and is licensed by the
Capital Markets Board, appointed by the executive
director in the authorized enforcement office. While
the expert appraises the estate; he considers the
factors such as the nature of the real estate, its size,
age, usage status, location, zoning status, share on it,
share status, and the value of the estates with similar
characteristics, if any. This determined value may be
slightly below or above the market value depending
on the situation of the factors listed.

The expertis obliged to make the necessary research
within the period determined by the enforcement
manager and submit the report, which determines
the properties and market value of the estate, to the
Enforcement Directorate.

Report of appraisal is notified to the debtor,
the creditors who have distraint on it and other
mortgaged creditors. In case of force majeure such
as a natural disaster or radical changes such as the
zoning situation, it is possible to request a reappraisal.
Reappraisal cannot be requested unless two years
have passed from the date of finalized appraisal.

APPRAISAL OF ASSETS AND ESTATES

As a result; appraisal is crucial for enforcement
proceedings, and the exact valuation is one of
the key points for both the distraint and the sales
process. In general, the appraisal processes for the
assets and the estates are generally the same.

One of the main differences is, while valuing the
assets, it is not an obligation to do it with an expert.
An expert is defined in the 4th Article of the Expert
Regulation, as “An expert is required, which is defined
as 'a real or private legal entity whose solution is
a real or private legal person whose expertise is
required to give his/her vote and opinion verbally
or in writing in cases where special or technical
knowledge is required”. It is possible to object to the
reports submitted by both the expert and the bailiff
who made the seizure, and a revaluation can be
requested. Finally, with the finalization of appraisal,
the sale stage can be started.
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IFLAS KARARININ SOZLESMELERE
ETKISI

Icratakibi, alacaklinin alacagini tahsil etmek amaciyla,
borcunu ifa etmeyen bor¢ludan alacagini devlet
glict ile tahsil edebilmek icin Icra Mudurligine
basvurarak baslattigi takiptir. icra takibi, icra ve
iflas hukukundaki her islemde oldugu gibi bir talep
ile baslar. icra takibinin hangi vyolla yapildigindan
bagimsiz olarak izlenen genel bir yol mevcuttur.
Takip talebinin ardindan borcluya bir 6deme emri
gonderilir, takip kesinlestiginde haciz asamasina
gegilir ve son asamada haciz konan mallarin satisl
yapilarak bor¢ miktari ve giderlere yetecek tutar
alacakliya odenir. Satis, bir diger adiyla paraya
cevrilme asamasinda borclunun haciz konulan
mallarinin satilabilmesi icin dederinin belirlenmesi
islemine kiymet takdiri denir.

iflas, borcunu 6demedigi icin iflasina karar verilen
bor¢lununiflas masasina giren tim mal ve alacaklarinin
paraya cevrilmesi ve cevrilen bu para ile bilinen bitin
alacaklilara alacaklarinin 6denmesini saglayan takip
yoludur. Iflas kararinin verilmesi icin gorevli mahkeme
Asliye Ticaret Mahkemesi'dir. iflas kararinda, Asliye
Ticaret Mahkemesi'nin iflas kararini verdigi gun,
saat, dakika yazilir ve iflas kararinin hukuki sonuglar
o andan itibaren dodar. Bu su demektir ki; kararin
verildigi andan itibaren borglu hakkinda iflas acilmis
olur ve borgly, iflas eden kisi anlamina gelen “muflis”
sifatini kazanir.  Borclunun haczedilebilen  butin
malvarlidini, alacak ve haklarindan olusan iflas masasi
kendiliginden olusur. Iflas masasina gegen malvarligi
Uzerinde mdflisin tasarruf yetkisi tamamen ortadan
kalkar. Bu nedenle iflas masasi adina idare ve tasfiye
islemlerini yaratmek icin bir iflas idaresi olusturulur.
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Mflisin tasarruf yetkisinin iflas idaresine gegcmesinin
neticelerinden biri de, muflisin taraf oldugu
sozlesmelerin bazi hallerde sona ermesidir. Ticari
hayatin devaminin sadlanmasi ve tacire glven
ilkesi cercevesinde, bazi istisnai haller disinda, iflas
kararindan once yapilmis olan sézlesmelerin kural
olarak sona ermeyecedi hukuk dizenimizce kabul
edilmistir.

Sozlesmelerin - kendiliginden  sona  ermedidi
durumlarda iflas idaresine sozlesmeyi ifa etme ya da
ifayi talebini reddetme segimlik haklar taninmustir.
iflas etmemis olan taraf sozlesmenin aynen ifa
edilmesini talep edebilir. Bu talep iflas alacadi olup,
alacak para ise para olarak, para disinda bir sey
ise, esit kiymette paraya cevrilerek iflas masasina
yazdirilir. iflas idaresi masanin yarari olduguna kanaat
getirirse, aynen ifasina karar vererek sozlesmeye
katilabilir. Aksi takdirde iflas idaresi tarafindan ifa
talebi reddedilir (IIKm.198). Bu halde; karsi taraf
alacadini iflas alacadi olarak masaya yazdirip payina
dusen tasfiye payiyla yetinecektir!

iflas  idaresinin,  sozlesmenin  devam  edip
etmeyecedine iliskin karar vermesi igin sureye
ihtiyaci vardir. Bu sdre icinde sozlesmenin ifasi
durur, buna askida hukumsizluk hali denir. Aski
halindeki sozlesmeler iflas idaresi tarafindan karar
verilene kadar hukim ve sonug dodurmaz. Askida
hukumsuzluk hali kisaca; bir hukuki islemin gegerli
olmasi i¢in kanunda &ngorilen unsurlarin eksik
olmasi sebebiyle hikim ve sonu¢ dodurmamasi
ancak eksik unsurlarin tamamlanmasiyla hikim
ve sonu¢ dogurabilecek hale gelmesidir. Hukuk
sistemimizce bu askida hiktimsuzlik halinin ne kadar
strecedine dair bir stre ongorulmemistir. Ancak
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THE IMPACT OF ADJUDICATION OF
BANKRUPTCY ON CONTRACTS

BANKRUPTCY ON CONTRACTS

Bankruptcy is a method that ensures that all the goods
and receivables of the debtor, whose bankruptcy is
adjudicated because he has not paid her debt, are
converted into money and all known creditors are
paid with this converted money. Competent court
for the adjudication of bankruptcy is Commercial
Court of First Instance. When the adjudication of
bankruptcy is made by Commercial Court of First
Instance; the day, hour and minute are written, and
the legal consequences of the bankruptcy decision
arise from that moment. This means; from the
moment the decision is made, bankruptcy is filed
against the debtor and the debtor has the title of
"bankrupt" from then on, which means the person
who went bankruptcy. The bankrupt’s estate, which
consists of all the assets, receivables and rights of
the debtor, arises automatically. The bankrupt's
authority to dispose of the assets is transferred to the
Administration of Bankruptcy, which arises for carrying
out the administration and liquidation procedures on
behalf of the bankrupt’s estate.

One of the consequences of transferring the
bankruptcy's power of disposal to the bankruptcy
administration is that in some cases which the bankrupt
is a party, contract is terminated. In order to ensure the
continuation of commercial life within the framework
of the principle of trust in the merchant, it has been
accepted by our legal system that, except for some
exceptional cases, the contracts concluded before the
adjudication of bankruptcy will not expire as a rule.

In cases where the contracts do not directly terminate,
the bankruptcy administration has the option of

performing the contract or rejecting the demand
for performance. This demand is considered as a
bankruptcy receivable and if the debt is pecuniary
claim; it is written as @ money, if it is something other
than pecuniary claim, it is converted into money of
equal value and written to the bankrupt’s estate. If the
bankruptcy administration decides that participating
the contract is beneficial for the bankrupt’s estate,
it decides to perform it. Otherwise, the request for
performance can be rejected by the bankruptcy
administration according to the Article 198 of
Bankruptcy and Enforcement Law. In this case; the
other party will ask to be written its receivables on the
bankrupt’s estate as bankruptcy receivables and be
content with the liquidation share that falls on his share

The bankruptcy administration needs time to
decide whether to continue the contract. During
this period, the performance of the contract
stops, this is called ” Suspended Declaration of
Invalidity State”. Contracts which are in Suspended
Declaration of Invalidity stage, have no effects
and consequences until a decision is made by the
bankruptcy administration. In brief, "Suspended
Declaration of Invalidity" is when the elements
stipulated in the law for a legal transaction to be valid
do not give rise to any effect or effect due to the
deficiencies, but become effective and result in the
completion of the missing elements. In Turkish legal
system, there is no law for determining the period
of the Suspended Declaration of Invalidity State.
However, in the doctrine, it is thought that this right
should be used until the end of the liquidation at the
latest (6 months for ordinary liquidation (Bankruptcy
and Enforcement Law Article 256)) for the healthy
functioning of the bankruptcy process.
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doktrinde, iflas sturecinin saglikli isleyisi icin en geg
tasfiye bitimine kadar (adi tasfiye igin 6 ay (1IK.m.256))
bu hakkin kullanilmasi gerektigi dusinidlmektedir.

iflas acildigi sirada her iki taraf da borglarini tam
olarak ifa etmemisse diger taraf lehine olan alacagin
ifasi konusunda teminat verilinceye kadar kendi
borcunu ifaden kaginabilir, uygun sirede teminat
verilmezse akdi feshedebilir, feshetmezse kendi
borcunu masaya ifa ederek muflisten olan alacagini
iflas alacagi olarak yazdirabilir.?

A)iflas Karari ile Kendiliginden Sona Eren
Sozlesmeler

Kural olarak iflas karari, sézlesmelerin kendiliginden
sona ermesi icin bir sebep dedildir ancak bazi
sozlesmelerin, iflas  kararinin  verilmesiyle sona
erecedi  hususu ilgili  kanunlarda 6zel olarak
belirtilmistir. Bu sozlesmeler; hasilat kirasi, vekalet
sozlesmesi, adi ortaklik, cari hesap sozlesmesi,
komisyon  sozlesmesi, acentelik  sozlesmesi,
franchising s6zlesmesi, donatma istiraki, ©mur boyu
gelir ve olunceye kadar bakma sézlesmesi, finansal
kiralama gibi hallerdir. Buna ek olarak tek tarafli bir
hukuki islem olan temsil yetkisi de 6rnek verilebilir?

B) iflas Karari ile Kendiliginden Sona Ermeyen
Sozlesmeler

iflas karariyla birlikte kendiliginden sona ermeyen
sozlesmeler icin hukuk duzenimiz iflas idaresine
yukari detaylica anlatilan secimlik haklari tanimistir.
Iflasidaresi bu secimlik hakkinrifasi mimkiin ve sahsa
bagl olmayan sozlesmelerde kullanabilir® Hizmet
sozlesmesi, kefalet sozlesmesi, adi kira sdzlesmesi,
is sozlesmesi, eser sozlesmesi, kullanim 6duncu
sozlesmesi, mal degisim sozlesmesi, bagdislama
sozlesmesi, satis vaadi, mulkiyeti sakli tutma sartiyla
yapilansatis sozlesmesigibisozlesmeleriflas kararinin
verilmesiyle sona ermeyen s6zlesmelerdendir.

En cok karsilasilan sozlesme turlerinden biri olan
satis sozlesmeleri icin durum biraz daha farklidir.
Kural olarak iflas karari satim sozlesmelerini
etkilemez ancak her kuralin bir istisnasi oldugunu
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g6z onunde bulundurdugumuzda somut olaya
gbre yorum vyapma ihtiyaci dodacaktir.  Satim
sozlesmelerinde, iflasin acildigi anda taraflar igin
ifanin hangi asamasinda olduklar dnem tasir. Ornek
olarak, saticinin iflas ettigi durumu ele alalim. Taraflar
arasinda bir satis iliskisi mevcutsa ve satici iflas ettigi
anda bedel tamamen 6denmis ancak malin teslimi
gerceklesmemisse alici, bu bedeli iflas alacagi
olarak talep edebilir. iflas aninda bedel 6denmemis
ve malin teslimi de gergceklesmemis ise alici iflas
idaresinden teminat verilmesini isteyebilir, uygun
strede teminat verilmezse alici sozlesmeyi feshetme
hakkina sahiptir. Ayni sartlarda alicinin iflasi durumu
inceledigimizde, iflas aninda bedel tamamen
odenmis ancak malin teslimi gerceklesmemiste
saticl sdzlesme konusu mali masaya teslim etmekle
yukumladar. iflas aninda bedel 6denmemis ve malin
teslimi de gerceklesmemis ise satici satis bedelinin
masa alacadi olarak 6denecedi hususunda teminat
verilmesini isteyebilir, uygun sure i¢inde teminat
verilmezse mali masaya teslimden kacinabilir.

Sonucolarak, sézlesmenintaraflarindan birihakkinda
iflas karari verilmesi bazi sozlesmeleri kural olarak
kendiliginden sona erdirecedi gibi bazi sozlesmeleri
ise sona erdirmez. Iflas kararinin dogrudan sona
erdirmedigi bazi sozlesmeler icin iflas idaresinin Icra
ve Iflas Kanunu uyarinca secimlik hakkr mevcuttur.
iflas idaresi, secimlik hakkin kullaniimasinin mamkan
oldugu sozlesmeler icin masanin menfaatine uygun
olarak sozlesmenin devam edip etmeyecegine karar
verecektir,
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If both parties have not fully fulfilled their debts at
the time of adjudication of bankruptcy, they may
refrain from performing until a guarantee is given
for the performance of the debt in favor of the other
party, they may terminate the contract if no security
is provided within the appropriate time, and if they
do not, they may perform to bankrupt’s estate and
have their receivables from the bankrupt written as
bankruptcy receivable.?

A)Contracts Directly Terminated By
Adjudication of Bankruptcy

As a rule, adjudication of bankruptcy is not a reason
for the termination of contracts. However, it is
specifically stated in the concerned laws that some
contracts such as usufructuary agreement, attorney
agreement, ordinary partnership agreement,current
account agreement, cComission agreement, agency
agreement, franchising agreement, association of
shipowners, life annuity agreement and lifelong
support agreement,leasing will be terminated
with the adjudication of Bankruptcy. In addition;
representation, which is an unilateral legal
transaction, can also be given as an example.

B)Contracts That Do Not Directly Terminated By
Adjudication of Bankruptcy

For contracts that do not terminated with the
ajudication of bankruptcy such as contract of service,
ordinary rent contract, employment contract,
contract of construction, contract of loan of use,
contract of exchange of goods, contract of donation,
promise of sale, contract of sale with the condition
of preserving the property, our legal system has
given the bankruptcy administration the optional
rights described in detail above. The bankruptcy
administration may exercise this optional right in
contracts that are enforceable and that are not
personal ?

When we consider the sales contract, which is one
of the most common contracts, the case is more
different. As a rule, adjudication of bankruptcy does

THE IMPACT OF ADJUDICATION OF BANKRUPTCY ON CONTRACTS

not have an impact on sales contractshowever
as there is an exception to every rule, it should be
interpreted according to the concrete case. In sa-les
contracts, it is important for the parties at which stage
of performance they are at the time the Bankruptcy is
filed. As an example, let's take a look at the situation
where the seller goes bankrupt. If there is a sales
contract between the parties and the price is fully
paid when the seller goes bank-rupt, but if the goods
are not delivered, the buyer may claim this cost as
bankruptcy receivable. If the cost has not been paid
at the time of bankruptcy and the goods have not
been delivered, the buyer may request a guarantee
from the bankruptcy administration if the guarantee
is not provided within the appropriate time, the buyer
has the right to terminate the contract. If the buyer
bankrupts under the same conditions, the seller is
obliged to deliver the contractual goods to the table
if the price is fully paid at the time of bankruptcy but
the goods have not been delivered. If the price has not
been paid at the time of bankruptcy and the goods
have not been delivered, the seller may request a
gua-rantee that the sales price will be paid as a table
receivable. If the guarantee is not given within the
appropriate time, the seller may avoid delivering the
goods to the Bankruptcy estate.

As a result; in some cases, adjudication of bankruptcy
of one of the parties does not terminate cont-
racts however in some cases it does terminate the
contract. For some contracts that are directly ter-
minated by the adjudication of Bankruptcy, the
bankruptcy administration has the right to choose
in accordance with the Bankruptcy and Enforcement
Law for contracts other than these. The bank-ruptcy
administration will decide whether to perform the
contract in the best interest of the bankrupt’s estate
for contracts where the exercise of the right of
choice is possible.
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