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DEGISIM VE YENI BASLANGICLAR
CHANGES AND NEW BEGINNINGS

Dederli Mavekkillerimiz ve Dostlarimiz,
Ik hukuk bultenimizi sizlere sunmaktan mutluluk duyuyoruz. ilk baskimiz, Tirk Ticaret Kanunu ve Borglar
Kanunu gibi son donemde dedisen kanun ve mevzuata dair makaleler ve aciklamalari icermektedir. Hukuk
bulteni projesine baslarken umudumuz bu ¢alismamizi sizlerin zamaninda hazirlanmis ve bilgi dolu bulmanizi
saglamak oldu. Bultenimizin sizlere faydasini artirabilmek icin her konuda ve her zaman oldudu gibi geribildirim
ve 6nerilerinizi memnuniyetle bekleriz.

Kevyifli okumalar dilegjiyle,

Saygilarimizla,

Our Esteemed Clients and Friends,

We are pleased to present our first newsletter. The first issue includes articles and commentaries on recently
amended laws and reqgulations in Turkey such as Turkish Commercial Law and Law of Obligations. As we embark
on this project, we hope that you continue to find our newsletter informative and timely. As always, we welcome
your feedback and suggestions, so that we may further enhance its utility and benefit to you.

We hope you enjoy reading it.

Sincerely,

YUNUS EGEMENOGLU
Kurucu Ortak / Founding Partner
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SON DONEMDE KANUN VE
DUZENLEMELERDEKI DEGISIKLIKLER

Kanunlarin  zaman icinde adeta vaslanmalari,
kendilerinden beklenen islevleri verine getirmekte
yetersiz kalmalari halinde; s6z konusu bu kanunlarin
gozden gecirilerek, o giintn sartlarina ve ihtiyaglarina
cevap verebilecek hale getirilmesi, hukuk hayatinin bir
geredi olarak karsimiza ¢ikmaktadir. Bu nedenle Turk
Hukukunda, ozellikle son vyillarda, hukuk hayatinda
buyuk 6énemi haiz olan temel kanunlarin dedistirildigi
ve yenilendigi gorulmektedir. Bu dedisikliklerin en
onemlileri; 1 Ocak 2002 yilinda yururluge giren 4721
sayili Turk Medeni Kanunu, 1 Ekim 2011 tarihinde
yurarlige giren 6100 sayili Hukuk Muhakemeleri
Kanunu, 1 Temmuz 2012 tarihinde yurirlige giren
6098 sayili Turk Borglar Kanunu ve 6102 sayili Turk
Ticaret Kanunuyla gerceklestirilmistir.

Bu dedisiklikler vyapilirken; elbette ki, dunyada
yapilan kanun revizyonlar takip edilmis, Unidroit
(International Institute for the Unification of Private
Law) ve Birlesmis Milletler bunyesinde kurulmus
olan Uncitral (United Nations Commission on
International Trade Law) gibi kuruluslarin galismalar
incelenmis, Avrupa Birligi Komisyonunun bildirileri ve
calismalarindan etkilenilmistir. Tarkiye, uluslar arasi
piyasalarin bir parcasi ve onemli bir aktort haline
geldikce, hukuki dizenlemelerini de bu standartlara
uydurmak gerekliligini hissetmistir. Bu kapsamda,
bazi onemli degisiklikler yapilmistir. Asadida bu
degisikliklerin en 6nemlileri sayilacaktir.

6098 sayill Turk Borglar Kanunuyla getirilen en
onemli yeniliklerden birisi, TBK. m.20 ile 25 arasinda
duzenlenen “Genel Islem Kosullar’dir. Buna gore,
ileride cok sayida benzer sozlesmede kullanimak
amaciyla 6nceden tek tarafli olarak hazirlanan ve
sdzlesme hukmi olarak kitlelere sunulan bu tipik

KURUCU ORTAK AV. YUNUS EGEMENOGLU
yunus@egemenoglu.av.tr

hikumlerin gecerlilikleri ve etkileri kanunumuzda
duzenlenmis; hangi hallerde yazilmamis sayilacaklari
veya hukim dogurmayacaklari belirlenmistir. Bunun
yaninda, TBK. m.71 hukmunde tehlike sorumlulugu
ilk kez kanunlarda yer almistir. Bu yeni dizenlemeye
gore, onemli dlctde tehlike arz eden bir isletmenin
faaliyetinden bir zarar dogdudu takdirde, bu zarardan
isletmenin sahibi ve isleteni muteselsilen sorumlu
olacaklardir. S6z konusu isletmenin faaliyetine hukuk
duzenince izin verilmis olsa dahi, bu faaliyetten zarar
gorenler, tazminat talep edebileceklerdir.

Borclar Kanununda yer alan onemli bir diger yenilik
ise, sozlesmesel anapara faizi ve temerr(t faizine Ust
sinir getirilmis olmasidir. TBK. m.88 ve 120 uyarinca
anapara faizi yasal faizin %50, temerrit faizi ise %100
fazlasini asamaz. Ayrica kanunda, borclarin ibrasi,
surekli edimli borc iliskilerinde borclunun temerridu,
asin ifa gugligy, borca katilma, sozlesmenin devri,
sozlesmeye  katilma genel  hukdmler  arasinda
dazenlenmistir.

Satis sozlesmelerinde yarar ve hasarin gecisi Yargitay
kararlarina ve ogretinin ileri surdugu  gorislere
uygun olarak dedistirilmistir. Kanundaki en kapsamli
dedisikliklerden birisi ise, kira sozlesmeleri alaninda
gergeklestirilmistir. Gayrimenkul Kiralar Hakkinda
Kanun vyurdrlukten  kaldinilarak  kiraya iliskin - tim
hukumlerin tek bir yerde toplanmasi saglanmis, kira
bedeli artislari yerlesik Yargitay igtihatlarina uygun
olarak kurala baglanmistir. Bunlarin disinda, hizmet
ve kefalet sézlesmelerinde de dnemli dizenlemeler
vapilmistir. Adi ortaklikta ise, ozellikle ortakliktan
ctkma ve ¢ikarilma ve ortaklik payinin tasfiyesinde
venilikler gbze carpmaktadir.
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RECENT CHANGES IN LAWS

AND REGULATIONS

YUNUS EGEMENOGLU, FOUNDING PARTNER
yunus@egemenoglu.av.tr

In cases where laws would become archaic over time,
thus proving inadequate to meet the functions
expected of them, it is then a requirement of legal life
to review such laws and render them capable of
meeting the current conditions and needs. Therefore,
it is observed that in Turkish Law, especially in recent
years, basic laws having major significance in legal
life have been amended and renewed. The most
important changes may be listed as: Turkish Civil
Code No. 4721 entering into force on January 1, 2002,
Civil Proceedings Law No. 6100 entering into force
on October 1, 2011 and Turkish Obligations Law No.
6098 and Turkish Commercial Code (TTK) No. 6102
entering into force on July 1, 2012.

As these amendments were made, law revisions
made in the world were certainly followed, studies by
organizations such as Unidroit (International Institute
for the Unification of Private Law) and Uncitral (United
Nations Commission on International Trade Law)
were reviewed and European Union communiqués
and studies taken as a model. As Turkey became a
part and a major actor of international markets, it has
felt the requirement to align its legal regulations along
with these standards. Some major amendments were
made accordingly. Below is an outline of the most
important ones of these amendments.

“Overall Transaction Conditions” regulated under
TBK Articles 20 to 25 are one of the most important
innovations introduced by the Turkish Obligations
Law No. 6098 (TBK). Accordingly, our law regulates
validity and effects of these model provisions
unilaterally prepared in advance for the purpose of

using them in many similar contracts in the future and
presented to the masses as contractual provisions,
with such cases where they would be considered
as not having been incorporated at all or be fully
operative being identified. In addition, liability for
risks under the provision of TBK Article 71 has been
incorporated in laws for the first time. According to
this new regulation, in cases where damages would be
incurred from activities of an operation posing risks
to a large extent, the operation owner and operator
would be severally liable for such damages. Victims
of damages due to this activity would be entitled to
claim damages notwithstanding that activity of such
operations are authorized under legal order.

Yet another innovation incorporated in the
Obligations Law (BK) is the imposition of an upper
limit to contractual principal interest and default
interest. Pursuant to TBK Articles 88 and 120, principal
interest and default interest may not exceed 50% and
100% of statutory interest, respectively. In addition,
the law regulates the release of debts, debtor’s
default in long running debt relationships, excessive
performance difficulty, participation in obligations,
contract transfers and participation in contracts as
part of its general provisions.




6100 sayili Hukuk Muhakemeleri Kanununda, tacir
olmayanlarbakimindanyetkisozlesmesiyapmaimkani
kaldirilmis, derneklerin Gyeleri adina topluluk davasi
acma imkani taninmis, bu sekilde, érnedin tuketici
derneklerinin tuketicilerle ilgili dava agmasi mumkun
hale gelmistir. Ayrica s6z konusu kanun ile, davanin
acilmasinda davacidan avans alinmasi dUzenlenmistir.
Bunun yaninda, dava strecini hizlandirmayi amaglayan
birdigeryenilikise, “onincelemenin” dizenlenmesidir.
Ispat konusunda ise, belge ve senet ayrimi yapilmistir.
Seri ve sozlu yargilama usulleri kanunda c¢ikarilarak,
basit yargilama usulinin daha hizli ve kolay olmasi
icin gerekli degisiklikler yapilmistir. Kisilerin haklarinin
korunmasl igin buyuk dnem arz eden gegici hukuki
korumalar kanunda yer almistir. Belirsiz alacak davasi
da kanunda yer bulmustur.

6102 sayili Turk Ticaret Kanunu'ndaise, en goze carpan
degisiklik tek kisi anonim ve limited ortakliginin
kurulmasi imkanidir. Oysa, 6nceki  dizenlemeye
gore limited sirket kurabilmek icin en az 2, anonim
sirket kurabilmek icin ise en az 5 ortadin bir araya
gelmesi gerekmekteydi. Bu dedisiklik Avrupa Birlidi
muktesebatina da uygundur. Bununyaninda, bagimsiz
dis denetim mekanizmalari kanunda 6ngorilmUstar.
Bu duzenleme azinlikta kalan ortaklar icin 6Gnemlidir.
Zira, buglne kadar anonim ortakliklarda i¢ denetim
s6z konusuydu ve saglikli bir denetim vyapilip ilgililer
yeterince  bilgilendirilemiyordu.  S6z konusu  bu
degisiklikle, bilgi paylasimi daha saglikli bir zemine
oturtulmus oldu. Seffaflasma adina bir diger dnemli
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duzenleme ise, ortakligin de internet sitesi kurmasi ve
kamuoyunu aydinlatmasi zorunlulugunun getirilmis
olmasidir. Elbette burada, ortakligin ticari sirlarini ifsa
etmesi dedil, sermaye ortakligi hakkinda aleni olmasi
gereken hususlarin aciklanmasi  gereklidir. Bunlar
disinda holdinglere iliskin de 6©zel duzenlemeler
yapilmistir.

SONUC OLARAK, Turk Hukuku'nda da,
modern dinya standartlarina ve ekonomik dizenin
gerekliliklerine uygun guncellestirmeler yapilmistir.
Bu vapilirken izlenen usul, eski kanunlarin bastan
asadiya gozden gegcirilerek yeni bastan dizenlenmesi
olmustur. Bu yeni kanunlarin, Turk hukuk yargising,
Ogretisine ve hukuk uygulamasina qug ve kolaylik
katmasini dileriz.
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Passing of benefits and damages in sales contracts
has been amended in compliance with decisions
by the Supreme Court of Appeals and views set
forth by doctrine. One of the most comprehensive
amendments under the law has been realized in
the field of lease contracts. As the Law on Real
Estate Leases was abolished, the combination of
any lease related provisions in a single place has
been ensured; further, rent increases have been
tied to a rule in compliance with the established
case laws of the Supreme Court of Appeals. Besides,
major regulations have been introduced to service
and quarantee contracts. As regards ordinary
partnerships, innovations are noteworthy with respect
to discretionary renunciation of partnership and
expulsion of a partner and liquidation of partnership
shares in particular.

In Civil Proceedings Law No. 6100, means for
the conclusion of authorization contracts have
been discontinued in view of non-merchants as
associations are allowed to file legal action for their
members collectively; thus, for example, it is now
possible for consumers’ associations to file legal
action for their members. In addition, the subject law
stipulates the receipt of an advance from claimants
upon filing legal action. Also, the regulation of
“preliminary review” is another innovation aiming to
accelerate lawsuit process. There is now a distinction
between documents and deeds as regards evidence.
Serial and verbal trial procedures have been
excluded, with necessary changes made so that the
simple trial procedure is faster and easier. The law
includes temporary legal protections having major
significance for protection of personal rights. The law
also recognizes lawsuits for unclear claims.

The most noteworthy change to the Turkish
Commercial Code (TTK) No. 6102 is the possibility of
incorporating aJoint Stock Company (A.S.) ora limited
liability company (LLC) having a single shareholder.
The former regulation required a minimum of 2
shareholders for incorporation of an LLC and a
minimum of 5 shareholders for incorporation of a
Joint Stock Company (AS). This change is also in
compliance with the EU Acquis. Further, the law
stipulates independent external audit mechanisms.
This regulationisimportant for minority shareholders.
This is because there was only internal audit in a Joint
Stock Company (AS) before and no sound audit
could be conducted to inform the relevant parties
adequately. Following this change, information
sharing is now based on a sounder footing. Another
important regulation for the sake of transparency is
the introduction of a requirement for partnerships
to set up Internet sites and keep the public informed.
Certainly, the requirement relates to public disclosure
of such ordinary facts about incorporated entities,
not their trade secrets. In addition, regulations have
also been made as regards holdings.

IN CONCLUSION, updates have been made in
the Turkish Law meeting the modern world standards
and requirements of economic order. The procedure
followed to achieve this has been the radical revision
of archaic laws based on a thorough review thereof.
We do hope that these new laws add power and
convenience to the Turkish judiciary and legal
doctrine and practices.



TR

GENEL ISLEM KOSULLARI:
SOZLESMELERDE GECERSIZLIK SONUCU

Taraflar arasindaki sézlesmeden, haksiz fiilden veya
sebepsiz  zenginlesmeden dodan borg iliskilerini
duzenleyen 1926 tarihli eski Bor¢lar Kanunu 1 Temmuz
2012’de verini guncel, Turkgelestirilmis ve cesitli
yeni duzenlemeler getiren Turk Borclar Kanunu'na
birakmistir.

Tark Borglar Kanunu, ozellikle kira sozlesmelerinde
kiraciyr koruyan bazi hakamlerin isyeri kiralarinda 8 yil
ertelenmesi; kefalette alinacak el yazili kefil beyani ve
es muvafakati gibi yonleriyle tartisma yaratirken; yeni
Kanun'un hukukumuza getirdidi belki de en dnemli
degisiklik TBK 20 — 25. maddelerinde vyer alan genel
islem kosullaridir.

I. GENEL ISLEM KOSULU NEDIR?

Kural olarak bir sdzlesmenin her iki tarafin katilimi
ile hazirlanmasi, Uzerinde gorustlerek ve mutabik
kalinarak imzalanmasi gerekmektedir. Ancak bazi
sozlesmeler vardir ki, bunlari tek taraf Onceden
hazirlar ve ¢ok sayida iliskide ayni sozlesmeyi adeta
karsi tarafa dayatir.

Cenel islem kosulu icerir tipik sozlesmeler, bankalarin
kredi sozlesmeleri, websitesi Gyelik sozlesmeleri
(terms and conditions), franchise sdzlesmeleri, bayilik
sozlesmelerive is sozlesmeleri olarak drneklenebilir,

Bankalarin kredi sozlesmelerini ele alalim; banka
matbu, kugUk puntolarla yazilmis ve kendi lehine
diazenlenmis sozlesmesini dnceden hazirlar, bitin
kredi iliskilerinde karsi tarafa cogunlukla muzakere
sansi tanimadan imza icin sunar.

Iste yeni Borglar Kanunu, bu gibi tek tip, dnceden
tek tarafin ileride c¢ok sayida kullanmak Uzere

AV. SAHRA KARAKISLAK
skarakislak@egemenoglu.av.tr

hazirladigi sozlesmeleri “genel islem kosullar” olarak
adlandirmistir.

II. SOZLESMELERDEKI GECERSIZLIK
SONUCU

Yeni Borglar Kanunu, genel islem kosullarini hazirlayan
tarafin bu hukumlerle ilgili olarak;

I Karsl tarafa yeterli bilgi vermesini,

Il. Kars! tarafa bilgi alma olanadi saglamasini,

IIl.Kars! tarafin sozlesmeyi bilerek ve anlayarak kabul
etmesini aramaktadir.

Bu kosullar sadlanmadigi middetce, genel islem
kosullari igerir sozlesmede, dizenleyenin lehine ve
karsi tarafin aleyhine olan hukimler gegersiz sayilir.

Sozlesmenin diger maddeleriise gegerli ve badlayici
olmaya devam eder.

Ornedin, sozlesmede duzenleyen lehine, karsi
taraf aleyhine bir cezai sart varsa; dizenleyen taraf,
imzalayan tarafa bu hikumle ilgili bilgi verdiginive bilgi
alma olanagr sadladigini ispat edemedigi muddetge
cezai sart maddesi yazilmamis sayilacaktir.

IIl. NEDEN GECERSIZLIK SONUCU?
Genel islem kosullarinin tipik 6rnekleri Gzerinden
gidersek, Kanun'un gegersizlik gibi adir bir yaptirim
getirmekteki amacini daha kolay anlayabiliriz.

Bir yazilim programi veya websitesi Gyelidi sirasinda,
cogunlukla incelemeden isaretledigimiz “Okudum,
anladim, kabul ediyorum.” secenegini ele alalim:
Bircogumuz, kicuk puntolarla yazilmis o maddeleri
okumaksizin sdzlesmeyi kabul etmekte ve kosullarini
bilmedigimiz sozlesmelerle badli hale gelmekteyiz.
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OVERALL TRANSACTION CONDITIONS:
CONSEQUENCE OF INVALIDITY OF CONTRACTS

SAHRA KARAKISLAK, ASSOCIATE
skarakislak@egemenoglu.av.tr

The former Obligations Law (BK) of 1926 regulating
obligation relationships arising from contracts between
Parties, tort or unjustified enrichment was replaced
by the updated Turkish Obligations Law containing
a simplified version eliminating archaic terms and
introducing new regulations on July 1, 2012,

As the Turkish Obligations Law led to controversies
on some of its aspects, particularly deferment of
some provisions protecting tenants in lease contracts
with respect to office leases for 8 years, hand written
guarantor declaration as a guarantee and spouse
consent, overall transaction conditions contained in
TBK Articles 20 — 25 are probably the most important
changes introduced by the new Law into our laws.

. WHAT IS OVERALL TRANSACTION
CONDITION?

As a rule, a contract must be prepared through
participation of both Parties, negotiated jointly and
signed upon mutual agreement. However, there are
some contracts, which are prepared by a single party
in advance and almost dictated to the other party in
multiple relationships.

Model contracts containing general transaction
condition may be illustrated by several examples
such as banks’ loan contracts, website membership
contracts (terms and conditions), franchise contracts,
dealership contracts and labor contracts.

Let us review banks’ loan contracts; banks prepare
contracts printed in small fonts and issued in their
favor in advance, presenting them to counterparties
for signature without providing them with an
opportunity for negotiation in most cases.

The new Obligations Law refers to such uniform
contracts prepared in advance by a single party for
multiple uses in the future as “Overall Transaction
Conditions”.

IIl. CONSEQUENCE OF INVALIDITY OF
CONTRACTS

The new Obligations Law requires that in connection
with such provisions, the party preparing Overall
Transaction Conditions

| Provides adequate information to counterparty

Il Allows counterparty to obtain information and
ll.That the counterparty agrees to the contract
knowing and understanding it.

Unless these conditions are met, any provisions in the
contract containing Overall Transaction Conditions,
which are in favor of the issuing party and against the
counterparty, are deemed void. Other articles of the
contract remain valid and binding.

For example, in cases where there is a penalty
condition in favor of the issuer but against the
counterparty in the contract, the penalty condition
is considered as not having been incorporated
therein unless the issuer proves that it has provided
information to the signatory and allowed it to obtain
information in connection with this provision.




Ovysaki o sozlesmeler, karsi tarafa kisisel bilgilerimize
erisim ve paylasma olanadi tanimakta ve belki de
okumus olsak, kabul etmeyecegdimiz aleyhe kosullar
icermektedir.

Kanun koyucu, hi¢ kimsenin okumadidi ve bilmedigi
aleyhine huktumlerle badl olmamasi icin, genel islem
kosullarinda duzenleyene “bilgi verme ve bilgi alma
imkani tanima” yukamlulagu getirmistir.

Onemle hatirlatmak isteriz ki, genel islem kosullarinda
amag sozlesmenin lehe hale getirilmesi degildir;
imzalayan tarafa aleyhe hikumlerle ilgili bilgi verilmesi
ve sozlesmenin bilerek, anlasilarak ve muzakere
edilerek imzalanmasidir.

I\V. TACIR, GERCEK KiSi VE TUKETICI
AYRIMI

Genel islem kosullari, Tark Borglar Kanunu'nun
yurarligane kadar yalnizca tuketicilerin taraf oldugu
iliskilerde uygulanmaktaydi. Yargitay, genel islem
kosullarini tuketici lehine yorumlamakta, acik ve
anlasilir olmayan hikumlerin tuketiciyi baglamayacadi
yoninde verlesik kararlar almaktaydr.

Yeni Bor¢lar Kanunu ise, genel islem kosullarinin
uygulanmasinda tacir / gergek kisi / tuketici ayrimi
yapmamistir. Kanun yeni oldugundan, mahkemelerin
uygulamasini ongormek mumkun  degildir. Ancak
ongorimiz, genel islem  kosullaninin tacirleri de
koruyacagiyoniundedir. Elbette ki bu koruma kosulsuz
olmayacaktir:
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I. Tacirin Turk Ticaret Kanunu’nun 18/2. maddesi
uyarinca basiretli  bir tacir  gibi  davranmasi
gerekmektedir.

Il. Genel islem kosullari iceren sozlesmeyi imzalayan
kisi (tacir veya gercek kisi olmasi fark etmeksizin)
genelislem kosullarr ile bagl olmadiginiiddia ederken
Medeni Kanun'un 3. maddesi uyarinca iyi niyetli
hareket etmelidir.

V. GENEL ISLEM KOSULLARI NASIL
GECERLI KILINABILIR?

Cenel islem kosullarini gecerli hale getirmek igin
duzenleyenin 3 kosulu saglamasi gerekmektedir:

1. Bilgi Verme: Karsl tarafa sozlesme ile ilgili bilgi
verilmesi ve olasi bir uyusmazlikta bilgi verildiginin
ispat  edilebilmesi icin  bunun vyazili yapilmasi
gerekmektedir. Ornedin, taraflar stzlesme Gzerinde
gorlstp tartisarak, bunu her iki tarafin imzaladigi bir
tutanak ile belgeleyebilirler.

2. Bilgi Alma imkani Saglama: Imzalayan tarafa
sozlesmenin bir 6rnedi verilmelidir. Eder sozlesme
bilgisayar  ortaminda ise internet  Uzerinden
sozlesmeye her zaman erisim sadlanabilir ve sozlesme
ile ilgili sorularin yanitlanabilmesi igin duzenleyen
tarafa ait iletisim bilgileri karsi tarafa verilebilir.

3. Karsi Tarafin Kabulii: imzalayan taraf, sozlesmeyi
inceledikten, (varsa) hukukgularina danistiktan, aleyhe
hukumleri ve muhtemel olumsuz mali ve hukuki
neticeleri dederlendirdikten sonra sozlesmeyi kabul
etmelidir.

GENEL ISLEM KOSULLARI: SOZLESMELERDE GECERSIZLIK SONUCU
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. WHY CONSEQUENCE OF
INVALIDITY?

Our analyses of the issue on the basis of typical
examples for Overall Transaction Conditions would
help us better understand the objective of imposition
by the Law of a heavy sanction such as invalidity.

Let us analyze the option, “I've read and understood
and agree” ticked by us without review during
software or website membership: Most of us agree
to such articles typed in small fonts without reading
them, thus getting bound by contracts whose terms
are not known by us. However, such contracts allow
counterparties to have access to and exchange our
personal data and if we had read them, they would
probably contain such unfavorable conditions we
would not agree to.

The legislators have imposed the obligation of
‘providing information and allowing someone
to obtain information” on the issuer of Overall
Transaction Conditions so that nobody would be
bound by any unfavorable conditions they did not
read or were not aware of at all.

Readers must be reminded of the fact that the
objective of Overall Transaction Conditions is not
to render a contract favorable; it just relates to
the provision of information to the signatory in
connection with unfavorable terms and signature
of the contract upon knowing, understanding and
negotiating it.

IV. DISTINCTION BETWEEN
MERCHANTS, NATURAL PERSONS

AND CONSUMERS

Overall Transaction Conditions applied for relationships
to which consumers were sole parties until entry into
force of the Turkish Obligations Law. The Supreme Court
of Appeals interpreted Overall Transaction Conditions in
consumers’ favor and took decisions that any provisions
not clear and comprehensible would not be binding on
CONsUMErs.

The new Obligations Law does not distinguish
between merchants, natural persons and consumers
in implementation of Overall Transaction Conditions.
It is not possible to foresee application by courts
because the law has just been enacted. However, we
foresee that Overall Transaction Conditions would
also protect merchants. Of course, this protection
would not be unconditional:

| Merchants must act as a prudent merchant
pursuant to Article 18/2 of the Turkish Commercial
Code (TTK).

Il. A person having signed a contract containing
Overall Transaction Conditions (whether a merchant
or a natural person) must act in good faith pursuant
to Article 3 of the Civil Code when they claim that they
are not bound by Overall Transaction Conditions.

V. HOW COULD OVERALL
TRANSACTION CONDITIONS

BE RENDERED VALID?

An issuer must meet 3 conditions to render Overall
Transaction Conditions valid:

1. Information Provision: Provision of information to
the counterparty and this must be done in writing so
that the provision of information may be proved in a
potential dispute. For example, Parties may document
by minutes that they have mutually negotiated and
signed a contract.

2. Allowing Receipt of Information: A copy of the
contract must be given to the signatory. In cases
where the contract is electronically issued, there
must always be access to the contract on the Internet
and contact information on the issuer must be
provided to the counterparty so that any questions in
connection with the contract may be answered.

3. Counterparty Acceptance: The signatory must
accept the contract after review, consultation with
their legal consultants (if any) and assessment of any
unfavorable provisions and potential adverse financial
and legal consequences thereof.

OVERALL TRANSACTION CONDITIONS: CONSEQUENCE OF INVALIDITY OF CONTRACTS



VI. BILGI VERILSE DE GECERSIZ
OLACAK HUKUMLER

Turk Borglar Kanunu, yukarida belirttigimiz bilgi
verme, bilgi alma imkani saglama ve kabul kosullari
sadlansa dahi bir kisim iddia ve hukumleri her
haltkarda gegersiz kabul etmistir.

- Genel islem  kosullarinin gecersiz  sayildigi
durumda, duzenleyen tarafin “genel islem kosullari
olmasaydi s6zlesmeyi duzenlemezdim” iddiasi kabul
gormeyecektir. Genel islem kosullari gegersiz kabul
edilse bile, s6zlesmenin genel islem kosullari disindaki
kismi gegerliligini sirdtrecektir.

- Sozlesmenin nitelidine ve isin ozelligine yabanci
sayilan genel islem kosullari her haltkarda yazilmamis
sayilacaktir.

- Genel islem kosullarina, durustlik kurallarina aykiri
olacak sekilde, karsi tarafin durumunu adirlastiracak
veya onun aleyhine olacak hikimler koyulmasi kesin
olarak yasaklanmistir.

- Genel islem kosullari kapsaminda, agik olmayan
ya da farkli anlamlara gelen hukimler varsa,
duzenleyen aleyhine ve karsi taraf (imzalayan) lehine
yorumlanacaktir.

- Duzenleyen, genel islem kosullarini tek tarafli olarak
degistirme hakkini sakli tutamaz.
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VILSONUC

GCenel islem kosullar, hukukumuzda tiketiciler
disinda bugune kadar uygulama bulmamis, olduk¢a
yeni bir duzenlemedir. Bu tip sozlesmeyi imzalayan
kisiler, “nasil olsa gegersiz” distncesi ile bu iliskilere
girmemeli; dizenleyenler ise “tutanak ile sézlesmenin
tamamini gecerli kildim” diye dusinmemelidir.

Turk Borglar Kanunu'ndaki genel islem kosullari
hikumleri,  onumuzdeki  gunlerde  mahkeme
uygulamalari ile sekillenecek ve netlik kazanacaktir.
Bu nedenle, simdilik her bir sozlesme icin ayri
ayri  dederlendirme  yapilmasi,  duzenleyenlerin
sozlesmeleri kanuna uygun hale getirmesi ve gerekli
bilgiyi vermesi; imzalayanlarin ise imzaladiklari
sozlesmeyi gercekten inceleyerek ve degerlendirerek
kabul etmesi, en azindan duzenleyen tarafindan
inceleme imkani saglanmis olmasi gerekmektedir.

GENEL ISLEM KOSULLARI: SOZLESMELERDE GECERSIZLIK SONUCU
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VI. PROVISIONS WHICH WOULD

BE VOID NOTWITHSTANDING
INFORMATION PROVISION

The Turkish Obligations Law considers void certain
claims and provisions notwithstanding information
provision, opportunity to receive information and
acceptance conditions noted above in any case.

- The claim by the issuer that “it would not issue
the contract if there were no Overall Transaction
Conditions” in cases where Overall Transaction
Conditions would be considered void would not be
recognized. The section of the contract other than
Overall Transaction Conditions would remain in
force even if Overall Transaction Conditions would
be considered void.« Overall Transaction Conditions
considered irrelevant to the nature of the contract
and business characteristics would be considered not
having been incorporated in any case.

- It is strictly prohibited to incorporate in Overall
Transaction Conditions such provisions which
would, contrary to honesty rules, aggravate the
counterparty’s condition or be against it.

- In cases where there would be provisions not
clear and having different meanings in the Overall
Transaction Conditions, they would be interpreted
against the issuer and in favor of the counterparty
(signatory).

- Theissuer may not reserve the right to revise Overall
Transaction Conditions unilaterally.

VIl. CONCLUSION

Overall Transaction Conditionsisavery new regulation
which has so far found no implementation area other
than consumers under our law. Persons signing such
contracts should not enter into such relationships
by just thinking “they are ineffective after all” while
issuers should not think that “I rendered the entire
contract valid by minutes”.

Overall Transaction Conditions in the Turkish
Obligations Law would take shape and become clear
following court implementations in the forthcoming
days. Therefore, minimum requirements may be
cited as follows at present: assessment is made
individually for each contract; issuers must render
contracts compliant with the law, providing necessary
information; signatories must agree to contracts only
upon actually reviewing and assessing them and;
issuers provide an opportunity for review thereof.

OVERALL TRANSACTION CONDITIONS: CONSEQUENCE OF INVALIDITY OF CONTRACTS
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TURK TICARET KANUNU VE
TURK BORCLAR KANUNU'NDA VADE

01.07.2012 tarihi ile birlikte yararlige giren Turk
Borglar Kanunu ve Turk Ticaret Kanunu, gerek
gunluk hayattaki, gerekse de ticari faaliyetlerdeki
bir ¢ok hukuki islemde koklt dedisiklikler getirdi.
Cetirilen cok sayidaki koklt degisiklidin arasinda 6ne
¢ikan hususlardan ikisi vade ve faiz uygulamalari ile
yapilan dedisiklikler olarak goze carpiyor. Turk Ticaret
Kanunu’nun mal ve hizmet tedarikini konu alan
sozlesmelere getirdidi vade duzenlemesi ile iki yeni
kanunun cesitli iliskilerde uygulanacak faiz oranlarina
iliskin yeni hukumleri hem gunltk hayattaki, hem de
ticari faaliyetlerdeki bazi alisiimis uygulamalari terk
etmeyi zorunlu kilacak gibi gérantyor.

1. VADE

Turk  Ticaret Kanunu’nun 01.072012 tarihinde
yUrurlide girmesinden 6nce tacirler, her tUrll ticari
iliskide serbestge vade belirleme imkanina sahipti.
01.07.2012 tarihi ile birlikte yururlige giren Turk
Borclar Kanunu ve Turk Ticaret Kanunu'na gore,
taraflar halen sozlesme serbestisine (yani kanunun
emredici  hiukimlerine aykir olmamak  kaydiyla

VE FAIZ UYGULAMALARI

AV. EREN GULER
eguler@egemenoglu.av.tr

diledikleri gibi sézlesme diuzenleme yetkisine) sahip
olmakla birlikte, Turk Ticaret Kanunu’mun mal ve
hizmet tedarikine iliskin sozlesmelerde uygulanacak
vadeler ile ilgili badlayici dizenlemeleri, tacirlerin
bu serbestisini bir nebze de olsa ellerinden almis
durumdadir. Turk Ticaret Kanunu'nun ilgili maddesi
ilk olarak sozlesmede vadenin belirlenmemesi halini
duzenlemistir. llgili maddeye gore eder taraflar
sozlesme ile belirlemediyse vade;

- Faturanin ya da 6deme talebinin bor¢luya ulasmasini
takip eden 30 gin

- Fatura ya da 6deme talep tarihi belirsizse, ilgili mal
ya da hizmetin teslim tarihini takip eden 30 gun olarak
kabul edilmistir.

Eder mal ya da hizmetin teslimi, fatura ya da 6deme
talebinin tesliminden sonra gergeklesmisse, vadenin
belirlenmesinde mal ya da hizmetin teslim tarihi esas alinir.

Kanunun ilgili maddesi ayrica, taraflarin isletmelerinin
buyukluk ve niteliklerine gore de, mal ve hizmet
tedarikine iliskin sozlesmelerde uygulanacak vade icin
bir Gst sinir belirlenmistir. Buna gore;

ALACAKLI BORCLU VADE

Kicuk Kuguk En fazla 60 gun olabilir
Kiguk Orta En fazla 60 gun olabilir
Kiguk BUyuk En fazla 60 guin olabilir
Orta Kiguk En fazla 60 gin olabilir
Orta Orta En fazla 60 gin olabilir
Orta Buyuk En fazla 60 gin olabilir
Buyuk Kiguk 60 gunden fazla olabilir
BUyUk Orta 60 gunden fazla olabilir
Blyuk Buyuk En fazla 60 gin olabilir

(Kuguk, orta ve biyuk isletmelerin tanimlari 1811.2005 tarihli “Kuciik ve Orta Buyuklikteki isletmelerin Tanimi, Nitelikleri ve Siniflandirlmasi Hakkinda

Yonetmelik” ile yapilmistir.)
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TERM AND INTEREST PRACTICES UNDER
THE TURKISH COMMERCIAL CODE AND
TURKISH OBLIGATIONS LAW

EREN GULER, ASSOCIATE
eguler@egemenoglu.av.tr

The Turkish Obligations Law and Turkish Commercial
Code (TTK), which entered into force as of 07/01/2012,
have introduced radical changes to many legal
transactions in both daily life and commercial activities.
Two of the issues standing out among many radical
changes introduced are particularly noteworthy—
namely term and interest practices. It appears that
the new provisions of the two new laws in connection
with interest rates, which will be applied to various
relationships under the term requlation introduced by
the Turkish Commercial Code (TTK) for the contracts
covering procurement of goods and services, would
require relevant parties to abandon some usual
practices in both daily life and commercial activities.

1. TERM

Merchants had the opportunity to freely determine
terms in any kinds of trading relationships before the
entry into force of the Turkish Commercial Code (TTK)
on 07/01/2012. According to the Turkish Obligations
Law and Turkish Commercial Code (TTK) which entered
into force on 07/01/2012, although parties presently
have contracting freedom (namely powers freely to

issue contracts provided however that they would not
contravene the imperative provisions of the law), the
requlations of the Turkish Commercial Code (TTK) in
connection with the terms to be applied in contracts
concerning procurement of goods and services have
deprived merchants of this freedom to a limited extent.
The relevant article of the Turkish Commercial Code
(TTK) first regulates the cases of not determining terms
in contracts. According to the relevant article, if the
parties have failed to determine terms under contract,
the term is considered:

- 30 days following receipt of invoice or payment
request by the debtor

- 30 days following delivery date of relevant goods or
services where the invoice or payment request date
is unclear.

In cases where delivery of the goods or services takes
place after the delivery of invoice or payment request,
the delivery date of goods or services is taken as a
basis in determination of the term.

In addition, the relevant article of the law determines
a ceiling limit for the terms to be applied under the

CREDITOR DEBTOR TERM

Small Small May be maximum 60 days
Small Medium May be maximum 60 days
Small Large May be maximum 60 days
Medium Small May be maximum 60 days
Medium Medium May be maximum 60 days
Medium Large May be maximum 60 days
Large Small May be longer than 60 days
Large Medium May be longer than 60 days
Large Large May be maximum 60 days

(The definitions of small, medium and large operations are made by the “Regulation on the Definitions, Characteristics and Classification of Small and

Medium Size Operations” dated 11/18/2005.)




- Alacakli taraf KOBI veya tarimsal ya da hayvansal
dretici ise, veya

- Borc¢lu taraf buyuk isletme ise

- Taraflar 60 gunuin Uzerinde vade belirleyemezler.

2. FAIZ

Yarurltkteki mevzuat, farkli sozlesmesel iliskilere farkli
faiz duzenlemeleri getirmektedir.

- Ticari faaliyetlerde uygulanacak faiz orani Turk
Ticaret Kanunu ile,

- Tuketicilere uygulanacak kredi faiz orani Tiketicinin
Korunmasi Hakkinda Kanun ile,

- Bunlar disinda kalan iliskilere uygulanacak faiz orani
ise Turk Borclar Kanunu ile dizenlenmektedir.

2.1. Turk Ticaret Kanunu’nda Faiz Uygulamasi

Turk Ticaret Kanunu'na gore kural olarak ticari islerde
faiz orani serbestce belirlenir, yani taraflar bu konuda
sozlesme serbestisi icinde hareket edebilirler. Ancak
bu serbestinin sinirlandigi durumlar da mevcuttur.

Kanunun ilgili maddesine gore, mal ve hizmet
tedarikine iliskin sozlesmelerde uygulanacak  faiz
orani belirlenmediyse, bu sdzlesmelere T.C. Merkez
Bankasinin her yil Ocak ayinda belirleyecedi faiz orani
uygulanacaktir. Bu oran T.C. Merkez Bankasi tarafindan
2013 yili igin %S olarak belirlenmistir. Kisaca, mal ve
hizmet tedarikine iliskin sozlesmelerde faiz oraninin
belirlenmedidi durumlarda yillik %15 faiz orani uygulama
alani bulacaktir.

Kanununilgilimaddesiayrica, malve hizmet tedarikine
iliskin sozlesmelerde faiz 6denmeyecedine ya da adir
derecede haksiz sayilabilecek kadar dustk bir faiz
odenecegineiliskinanlasmalarinda gecersizoldugunu
belirtmektedir. Taraflar faiz 6denmeyecedine ya da
adir derecede haksiz sayilabilecek kadar dusuk bir
faiz 6denecedine dair anlasma yaparlarsa, bu hukim
gegersiz sayilacak ve T.C. Merkez Bankasi tarafindan
ilan edilen faiz orani uygulama alani bulacaktir.
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Tark Ticaret Kanunu sadece belirli iliskilerde bilesik
faiz uygulanmasina izin vermistir. llgili maddeye gore
sadece;

- Cari hesap sozlesmelerinde ve

- iki taraf icin de ticari nitelikte olan &édinc (Grn: borc)
sozlesmelerinde ¢ aydan asadi olmamak Uzere
bilesik faiz uygulanabilir.

2.2. Turk Borglar Kanunu’nda Faiz Uygulamasi

Ticari nitelik tasimayan ya da tarafi tuketici olmayan
sozlesmesel iliskilerde (6rn: tasinir ya da tasinmaz
satis sozlesmesi) uygulanacak faiz orani Turk Borglar
Kanunu ile dazenlenmistir.

Kanunun ilgili maddeleri ile sozlesmesel faiz orani ve
temerrUt faizi oranticin iki farkl Gst sinir belirflenmistir.
Bu sinirlamalara gore;

- Sozlesme ile belirlenen faiz yillik %13,5 oranini,

- Temerrut faizi ise yillik %18 oranini

asamaz. Bu oranlar Bakanlar Kurulu'nun kanuni faizde
yapacadi degisikliklere paralel olarak ayni oranda
degisecektir.

Ornek olarak ticari faalivet kapsaminda olmayan
ya da tuketici iliskisi niteligi tasimayan bir bor¢ para
sozlesmesinde faiz orani en fazla yillik %13,5 olarak
belirlenebilir. Yine ayni kapsamda tutulacak bir
otomobil satis soézlesmesinden dodan para borcu
vadesinde o6denmedidi takdirde de en fazla yillik
%18 faiz uygulanabilecektir. Bu oranlari asan faiz
orani kararlastinldigi takdirde, faizin siniri asan kismi
uygulanmayacaktir.

Kanunun vyurirlige girmesinden once imzalanan
sozlesmelerde belirlenen faiz oranlari bu sinirlari
asiyorsa, kanunun vyuarirlige girmesi ile beraber
belirtilen sinirlar gozetilerek ve sinirlar asan faiz
oranlari bu sinirlara ¢cekilerek uygulanacaktir.

TURK TICARET KANUNU VE TURK BORCLAR KANUNU’NDA VADE VE FAIZ UYGULAMALARI
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contracts in connection with the procurement
of goods and services according to the sizes and
characteristics of the parties” operations. Accordingly:
The parties may not determine a term longer than 60
days if:

- The creditor is KOBI or an agricultural or animal
origin products producer or

- The debtoris a large size operation.

2. INTEREST

The legislation in force introduces different interest
practices for different contractual relationships.

- Interest rates applicable for trading activities are
regulated by the Turkish Commercial Code (TTK)

- Loan interest rates applicable for consumers are
regulated by the Law on Protection of Consumers and
- The interest rates to be applied for other
relationships not mentioned here are regulated by
the Turkish Obligations Law.

2.1. Interest Practice Under the Turkish Commercial
Code (TTK)

According to the Turkish Commercial Code (TTK),
an interest rate is freely determined in trading
transactions as a rule; namely, parties may act subject
to the contracting freedom. However, there are also
certain cases limiting this freedom.

According to the relevant article of the law, in cases
where the interest rate for the procurement of goods
and services is not determined by contract, the interest
rate to be determined by the Central Bank of the
Republic of Turkey in January every year will be applied
to such contracts. This rate has been set by the Central
Bank of the Republic of Turkey at 15% for 2013. In short,
the annual interest rate of 15% would be applicable
in cases where the contracts for goods and services
procurement do not determine an interest rate.

In addition, the relevant article of the law stipulates
that any such agreements requiring payment of no
interest orvery lowinterest which could be considered
highly unjustifiable under contracts for the supply of
goods and services would be void. In cases where the
parties agree on non-payment of interest or payment
of interest so low as to be considered unjustifiable,
this provision would be ruled void in which case the

interest rate announced by the Central Bank of the
Republic of Turkey would be applied.

The Turkish Commercial Code (TTK) allows the
practice of compound interest only in certain
relationships. According to the relevant article,
compound interest may be applied for not less than
three months only in:

- Current account contracts and

- Lending contracts (for example loans) having a
commercial nature for both parties

2.2. Interest Practice in the Turkish Obligations Law
The interest rate to be applied for contractual
relationships not having a commercial nature or not
having consumers as parties (for example, movable or
immovable property sales contracts) are requlated by
the Turkish Obligations Law.

Two different upper limits are determined by the
relevant articles of the law for contractual interest rate
and default interest rate. According to these limitations:
- The interest determined by contract may not
exceed an annual rate of 13.5% and

- Default interest may not exceed 18% annually

- These rates would change proportionately to the
changes to be made by the Cabinet to the statutory
interest.

To illustrate this with an example, interest rate in a
lending contract involving loans, which is not covered
by trading activities or does not have the nature of
a consumer relationship, may be determined at an
annual maximum rate of 13.5%. Again, in cases where
the monetary debt arising from a car sale contract to
be treated under the same scope is not paid on the
due date, an annual interest rate of a maximum 18%
may be applied. In cases where an interest rate in
excess of these rates is agreed, the portion of interest
exceeding the limit will not be applied.

In cases where the interest rates determined in the
contracts signed before entry into force of the law
exceed these limits, they may be applied by observing
the limits prescribed and lowering the interest rates
exceeding the limits to these limits upon entry into
force of the law.

TERM AND INTEREST PRACTICES UNDER THE TURKISH COMMERCIAL CODE AND TURKISH OBLIGATIONS LAW
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TICARI ISLETME DEVRI

ZAFER KAHRAMAN, ARASTIRMA GOREVLISI

BAHCESEHIR UNIVERSITESI MEDENI HUKUK ANABILIM DALI

1 Temmuz 2012 tarihinde yurarlige giren 6102 sayili
Turk Ticaret Kanunu'nda vapilan degisikliklerden
gbze carpan bir tanesi de ticari isletmelerin devri
hakkindadir. Bu veni duzenlemenin &nemi, ticari
isletmenin bir butun (kal) halinde tek bir islem ile
devrine olanak saglamasidir. Buna gore, ticari isletmeler
bir butun olarak bir kisiden digerine tek bir islemle
devredilebilecek, isletme aktiflerinin devri icin ayrica
tasarruf islemleri yapma ihtiyaci ortadan kalkacaktir.
Asadida, bu dizenleme kisaca agiklanacaktir.

1. TICARI ISLETME NEDIR?

Ticari isletme, TTK. m.11/f|1 hukmuinde tanimlanmistir.
Buna gore ticari isletme, “esnaf isletmesi icin dngorulen
sinin asan  duzeyde gelir saglamayr hedef tutan
faaliyetlerin devamli ve bagimsiz sekilde yaritalduga
isletmedir” Belirtmek gerekir ki, buradaki “isletme”
kavrami, herhangi bir ticari faaliyetin isleyisine iliskin
hukuki iliskilerin butanunu ifade eder. Diger bir deyisle
isletme, icinde maddi ve gayri maddi unsurlarin bir
arada dizenlendidi (organize oldudu) ve ekonomik bir
amaca yonelen bir butindur.

2. TICARI ISLETMENIN DEVRINDEN NE
ANLASILMASI GEREKIR?

Ticari isletme, ekonomik bir birlik teskil etse de,
Uzerinde mulkivet kurulabilecek hukuki bir butun
degildir. O halde, isletme devri, hukuki bir butinun
degil; yukarida tamimi yapilan karmasik yapinin, yani
ekonomik organizasyonun tum unsurlariyla devridir.
Nitekim, TTK. m11/flIl uyarinca, “Ticari isletme, icerdigi
malvarligi unsurlarinin devri igin  zorunlu tasarruf
islemlerinin ayri ayri yapilmasina gerek olmaksizin bir
butin halinde devredilebilir ve diger hukuki islemlere
konu olabilir”

zkahraman@egemenoglu.com

Aralarinda ticari faaliyetin  yUrGtilmesi  anlaminda,
ekonomik vyahut islevsel bir bag olmayan mallarin
tek baslarina devri ticari isletme devri sayllmaz. Bu
sadece bazi aktiflerin munferit devridir. Ticari isletme
devri sayilabilmesi icin, isletmenin aktif ve pasifleriyle
devredilmis olmasi gerekir.

Sirket birlesme ve devralmalari, bir ticari isletme devri
degildir. Zira, birlesme ve devralmalar, sirketin tuzel
kisiligini sona erdirir. Bu anlamda, her iki sirket de
tuzel kisiliklerini kaybederek yeni bir sirket meydana
getirir yahut bir sirket digerinin tuzel kisiligini sona
erdirerek onu bunyesine katar. Oysa, ticari isletme devri
denildiginde, sirketlerin tizel kisiligiyle ilgisi olmayan bir
devir soz konusudur. Ayrica belirtmek gerekir ki, sirket
hisselerinin devri de ayni sebeple ticari isletme devri
sayllmaz.

3. DEVRIN KONUSU VE KAPSAMI
NEDIR?

Turk Ticaret Kanunu mJI/flll hikmG  uyarinca
“Aksi - ongorulmemisse, devir sozlesmesinin duran
malvarligini, isletme degerini, kiracilik hakkini, ticaret
unvani ile diger fikri mulkiyet haklarini ve strekli olarak
isletmeye 6zgllenen malvarlidi unsurlarini igerdidi
kabul olunur”

Hukamden anlasildidi kadariyla, ticari isletme, aksi
ongorulmedikge isletmenin faaliyet yapisi icinde olan
tum aktifleriyle birlikte devredilebilir. Buna; tasinir ve
tasinmazlar, isletmenin kira sozlesmesindeki  kirac
pozisyonu, fikri mulkiyet konusu haklari da dahildir.
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One of the noteworthy amendments introduced
by the Turkish Commercial Code (TTK) No. 6102
which entered into force on July 1, 2012 relates to the
transfer of trading operations. The significance of this
new reqgulation is that it allows the transfer of trading
operations asawhole (integrally) in a single transaction.
Accordingly, trading operations may be integrally
transferred from one person to another in a single
transaction; thus, the requirement for conducting
additional dispositional transactions for the transfer of
assets would be no longer effective. This regulation will
be briefly explained below.

1. WHAT IS TRADING OPERATION?
Trading operations are defined by the provisions of
TTK Article 11/f1. Accordingly, trading operations are
“‘operations by which activities aiming to generate
revenues at a level exceeding the limit stipulated
for tradesmen’s operations are reqularly and
independently maintained”. It must be noted that the
concept “operation” therein refers to the whole of the
legal relationships in connection with the operation of
any trading activities. In other words, it is an integral
entity pursuing an economic objective, wherein
tangible and intangible elements are jointly regulated
(organized).

2. WHAT MUST BE UNDERSTOOD FROM
TRANSFER OF TRADING OPERATIONS?
Although trading operations constitute an economic
union, they are not a legal whole on which ownership
may be established. Civen this, operation transfer is
a transfer of the above defined complex structure,
namely any elements of an economic organization, not
a legal whole. As a result, pursuant to TTK Article T1/f.
IIl, “trading operations may be transferred as a whole

without having individually to conduct compulsory
dispositional transactions for the transfer of asset
elements contained and subjected to other legal
transactions.”

Individual transfer of assets not having economic or
functional connections in the sense of maintenance
of trading activities between them is not considered a
trading operation transfer. Operation must have been
transferred with its assets and liabilities so that it may be
considered a trading operation transfer.

Company mergers and acquisitions are not trading
operation transfers. This is because mergers and
acquisitions discontinue company legal entity. In
this sense, both companies would lose their legal
entities, resulting in the creation of a new company
or one company would discontinue the other’s legal
entity, including it in its body. However, when there
is a reference to trading operation transfer, there is
a transfer not associated with the legal entities of
companies. In addition, it must be noted that the
transfer of company shares is not considered a trading
operation transfer on the same ground.

3. WHAT IS THE SUBJECT AND SCOPE
OF TRANSFER?

Pursuant to Turkish Commercial Code (TTK) Article
1/t 1l provision, “unless otherwise stipulated, a transfer
contract is deemed to include fixed assets, operating
value, tenant’s rights, trading name and other
intellectual property rights as well as assets specific for
the operation on a permanent basis.”

As far as it is understood from the provision, a trading
operation may be transferred with any assets included
in the operation’s activity structure unless otherwise




Ticari isletme devri aksi 6ngorilmedikge pasiflerin
devrini de kapsar. Buna gore, ticari isletme devri,
isletme faaliyetine iliskin olarak dogmus olan tim
nakledilebilen borglari da igerebilir Bu uygulamada
kolaylik saglar. Zira, ayrica tum alacaklilara basvurup ayri
ayr borcun dis Ustlenilmesi sozlesmeleri akdetmeye
gerek olmaksizin isletmenin tum bor¢larinin tek bir
islemle devrine imkan verir.

4. TICARI ISLETME DEVRI HANGI
SEKILDE YAPILIR?

Turk Ticaret Kanunu m.J1/f1ll hukmine gore, “devir
sozlesmesiyle ticari isletmeyi bir butin halinde konu
alan diger sozlesmeler yazili olarak yapilir, ticaret
siciline tescil ve ilan edilir”. O halde, ticari isletme devri,
taraflarin adiyazili sekle uyarak akdettikleri sozlesme ve
bunun ticaret siciline tescili ve ilaniyla gergeklesecektir.
Buna gore, ayrica tapuda islem yapilimasina gerek
olmaksizin tasinmazlarin mulkiyeti intikal edecek ve
ticari isletme ait olan tim aktifler (eger devir kapsami
disinda birakilmamislar ise) tek bir islemle devredilmis,
el dedistirmis olacaktir.  Ancak hatirlatmak gerekir
ki, mulkiyet el degistirmis olsa da, gerekli sicillere
aciklayicr tescillerin yapilmasinda, sonradan meydana
gelebilecek karisikliklari ve hak kayiplarini 6nlemek
bakimindan fayda vardir.

Aktiflerin  devri, devir sozlesmesinin  yapilmasiyla
gerceklesse bile, pasiflerin devrinde kanunkoyucu 6zel
bir dizenleme vyapma geredi duymustur. Borglarin
intikaliyle ilgili olarak, Turk Ticaret Kanunu'ndaki m.11
duzenlemesinin, Turk Borglar Kanunu m.202 hukmuyle
birlikte okunmasi gerekir.

TBK. m.202/f1 htkmu uyarinca, “bir malvarligini veya
bir isletmeyi aktif ve pasifleri ile birlikte devralan, bunu
alacaklilara bildirdigi veya ticari isletmeler icin Ticaret
Sicili Cazetesi'nde, diderleri icin Turkiye genelinde
dagitimi yapilan gazetelerden birinde yayimlanacak
ilanla duyurdugu tarihten baslayarak, onlara karsi
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malvarligindaki veya isletmedeki borg¢lardan sorumilu
olur” O halde, ticari isletmeyi devralan, pasiflerin de
intikalini saglamak igin, alacaklilara teker teker bildirim
yapabilir yahut ticari isletme devrini kanunda belirtilen
yollarla ilan edebilir. Alacakllarin durumdan haberdar
edilmis olmasi, borclarin nakli icin olmazsa olmaz bir
kosuldur.

Belirtmek  gerekir ki, alacaklilara  duyurunun
yapilmasindan itibaren iki yil boyunca ticari isletmeyi
devreden de devralanla birlikte isletmenin bor¢larindan
muteselsilen sorumlu kalmaya devam edecektir (TBK.
m.202/f.1l ve IV). Bu iki yillik stre, muaccel borglar icin
bildirme veya duyuru tarihinden; daha sonra muaccel
olacak borclaricin ise, muacceliyet tarihinden islemeye
baslar (TBK. m.202/f.11).

SONUC

Kanaatimizce ticari isletme devrine iliskin  yeni
duzenlemeler, aktiflerin ve pasiflerin kulliyen devrine
olanak sagladigi icin uygulamada kolaylik saglayacaktir.
Onerimiz; vyazili devir sozlesmesinin ¢cok  dikkatli
hazirlanmasi, devir kapsami disinda tutulacak tim
hususlarin - sozlesmede  belirtilmesi, ticaret siciline
kaydin ve gerekli bildirim ve duyurularin yapilmasi,
sonradan karisikliklara ve hak kayiplarina yol agmamak
amaclyla ilgili sicillere agiklayic tescillerin zamaninda
yapilmasidir.

TICARI ISLETME DEVRI
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stipulated. Accordingly, this includes movable and
immovable properties, operation’s position as tenant
in lease contracts and intellectual property rights.

Trading operation transfer covers transfer of liabilities
unless otherwise stipulated. Accordingly, a trading
operation transfer may include any transferable debts
arising from the operation activity. This provides
convenience in implementation. This is because it
allows the transfer of all of the operation’s debts in a
single transaction without having to apply to all the
creditors and conclude individual contracts for external
assumption of debts.

4. HOW IS TRADING OPERATION
TRANSFER CONDUCTED?

Pursuant to Turkish Commercial Code (TTK) Article
N/f1l provision, “transfer contracts and other
contracts treating a trading operation integrally are
executed in writing, registered in the trade registry
and publicly communicated” Civen this, trading
operation transfer materializes upon the execution
of a contract by the parties in compliance with the
ordinary written method and subsequent registration
in the trade registry and public communication
thereof. Accordingly, ownership of the immovable
property would pass without having to conduct
further acts in the title deeds department and any
assets owned by the trading operation would be
transferred changing hands in a single transaction
(except where theywould be excluded from the scope
of transfer). However, readers must be reminded
that the performance of the necessary registrations
in the necessary registries is highly recommended
to prevent complexities and loss of rights likely to
occur later notwithstanding that the ownership has
changed hands.

The legislators considered it necessary to introduce
a particular regulation for the transfer of liabilities
notwithstanding that the transfer of assets
materializes upon conclusion of the transfer contract.
In connection with the succession of debts, Turkish

TRADING OPERATION TRANSFER

Commercial Code (TTK) Article 11 regulation must
be read in conjunction with the provisions of Turkish
Obligations Law Article 202.

Pursuant to TBK Article 202/f.| provision, “Transferee
of an asset or an operation with its assets and liabilities
is, starting from the date on which it notifies the
creditors hereof or publicly communicates this fact in
the Turkish Journal of Trade Registrations for trading
operations and in one of the nationally circulated
newspapers for others, liable for the debts of that asset
or operation against them.” Given this, the trading
operation transferee may serve notices on its creditors
individually or publicly communicate the trading
operation transfer by the methods prescribed under
law to ensure the succession of liabilities as well. Prior
information to creditors about the fact is a prerequisite
for the transfer of debts.

It must be noted that the transferor of trading operation
will remain severally liable for the operation’s debts
with the transferee for two years from communication
to creditors (TBK Article 202/f.1l and IV). This two year
period starts running from the date of the notice or
communication for overdue and payable debts and
from the overdue date for debts which would fall
overdue later (TBK Article 202/f.11).

CONCLUSION

We believe that the new regulations in connection
with trading operation transfer would provide practical
convenience because they allow the integral transfer
of assets and liabilities. We recommend that a written
transfer contract is prepared very carefully, that any
elements to be excluded from the transfer scope are
specified in the contract, that registration in the trade
registry and necessary notices and communications
are conducted and that explanatory registrations
are made in the relevant registries for the purpose of
avoiding subsequent complexities and loss of rights.
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YENI TURK TICARET KANUNU KAPSAMINDA
PAY DEVRININ SINIRLANDIRILMASI:
ON ALIM HAKLARI TARIHE Mi KARISIYOR?

1. PAYIN DEVRI NEDEN KISITLANMAK
ISTENIR?

Yeni Turk Ticaret Kanun'u ile getirilen en onemli
yeniliklerden birisi de, pay devir kisitlamalarina iliskin
duzenlemelerdir. Yeni Turk Ticaret Kanunu, pay devir
kisitlamalari hakkinda yeni bir sistem getirmistir. Yeni
Kanun‘a gore; borsaya kote edilmis olup olmamasina
gore konu iki grup halinde ayrintili bir sekilde
duzenlenmistir.  Kaleme aldigimiz  bu makalede
sadece borsaya kote edilmemis paylarin devri ile ilgili
dazenlemelerincelenmistir.

Eski Turk Ticaret Kanunu'nun 482. maddesinin 2.
fikrasina gore anonim sirketler, esas sozlesmede
hukum  bulunmak  sartiyla sebep gdstermeksizin
dahi nama vyazili pay senetlerinin devrini kayittan
kacinabilirken, Yeni Tark Ticaret Kanunu'nda esas
sozlesmede sebep gosteriimeksizin red imkani
ortadan kaldinlmistir. Borsaya kote edilmis nama yazili
paylarda sirketin red hakki, iktisap edenin pay sahibi
olarak taninacagi yuzdesel sinirin asilmasi gibi nesnel
birsebebe badlanmistir. Sirket, ancak esas s6zlesmede
ylzdesel bir sinir 6ngérmis ve belirlenen bu sinir
asiimis ise kayittan imtina edebilecektir. Borsaya kote
edilmemis nama yazili paylarin devri ise ancak belli
sebeplere dayanilarak red edilebilecektir.

Nama vyazili pay senetlerinin devrinin sinirlandirilmasi
bir taraftan pay senetlerinin elden ¢ikarilmasini
zorlastirdigi  igin ~ payin  ekonomik  dederini
dustrmekte; dider taraftan ise istenilmeyen kisilerin
pay sahibi olmasini veya sirkette codunludu elde
etmesini onlemek suretiyle sirketin  korunmasina
hizmet etmektedir.

Anonim sirkette, pay sahiplerinin kural olarak sirketten
cikmasinin ve cikanlmasinin mdmkdn  olmamasi
ve pay sahiplerinin  kisiliginin  6nem tasimamasi

AV. NERMIN ALKAYA
nalkaya@egemenoglu.av.tr

nedeniyle, paylarin serbestce devredilebilmesi ilkesi
ongorilmustir. Anonim sirketlerde gecgerli olan devir
serbestlidi ilkesi, borsaya kayitli anonim sirketler igin
uygun bir hiktm olmakla birlikte, borsaya kayitli
olmayan sirketler, 6zellikle aile tipi sirketler icin uygun
olmayabilmektedir.

Aile tipi anonim sirketlerin en 6nemli 6zelligi, aile
pay sahiplerinin sirketin aile sirketi zelligini korumak
istemeleridir. Aile pay sahipleri sirketin i¢ ve dis
iliskilerini kontrol etme arzusundadirlar. Bu nedenle
sirketin yabancilarin eline geg¢mesini onlemek ve/
veya pay sahiplerinin sirket icinde sahip olduklari glg
dengesini korumak isterler. Pay devir kisitlamalari
ile, ekonomik durumu zayif olan kisilerin, rakiplerin
ve yabancilarin sirkete pay sahibi olarak katilmasinin
onlenmesi 6zgun yapisinin korunmasi amaglanir.

Uygulamada ozellikle aile tipi anonim sirket esas
sozlesmelerinde, paylarin = sirkete  katilimi arzu
edilmeyen diger kisilerin eline gecmesini dnlemek
veya sirket icinde sahip olunan glic dengesinikorumak
amacliyla payin devredilebilirligini kisitlayici, mevcut
paysahiplerine payioncelikle elde etmeimkanitaniyici
hikumlere yer verilmektedir. Bu tur duzenlemeler,
aile tipi anonim sirketlerin yabancilasmasini veya
niteliklerini kaybetmesini 6nleyen Gnemli bir aragtir.

2. PAY DEVRININ KISITLANMASI ILE
ILGILI OLARAK YENI TURK TICARET
KANUN'U NASIL BIR DUZENLEME
ONGORUYOR?

Yeni Turk Ticaret Kanunu, pay devir kisitlamalari
hakkinda yeni bir sistem getirmistir. Nama yazili pay
senetleri kural olarak serbestce devredilebilmektedir.
Ancak soz konusu senetlerin devri istisnai olarak TTK’
nun 491. maddesinin 1. fikrasinda 6ngorilen bazi
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LIMITATION OF SHARE TRANSFERS UNDER
THE NEW TURKISH COMMERCIAL CODE:
AN END TO PRE-EMPTIVE PURCHASE OPTION?
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1. WHAT IS THE MOTIVE FOR THE
LIMITATION OF SHARE TRANSFER?

One of the most important innovations introduced
by the new Turkish Commercial Code (TTK) relates
to the regulations concerning restrictions on share
transfers. The new Turkish Commercial Code (TTK)
has introduced a new system on transfer share
restrictions. According to the new law, the subject
is regulated in two groups in detail depending on
whether there is stock exchange listing. This article
deals only with the regulations in connection
with transfer of such shares not listed in the stock
exchange.

As Joint Stock Companies (AS) could refrain from
the registration of registered share certificates even
without providing justification thereof provided
however that there was a relevant provision in the
Articles of Incorporation as per sub-clause 2 of Article
482 of the former Turkish Commercial Code (TTK),
the new Turkish Commercial Code (TTK) leaves no
room for rejection without reference to the Articles
of Incorporation. A company’s right to rejection in
case of shares listed in the stock exchange is subject
to an objective reason such as excess of a percentage
limit whereby the acquirer would be recognized
as a shareholder. The company may refrain from
registration only if it stipulates a percentage limit
in the Articles of Incorporation and this set limit is
exceeded. The share of registered shares not listed in
the stock exchange may be rejected only on the basis
of certain reasons.

Limitation of transfer of registered share certificates
reduces economic value of shares because it makes it
harder for share certificates to be disposed of; on the

other hand, it serves as a protection of the company
by preventing any undesired persons from acquiring
shares or having control of the company.

The principle of freely transferring shares is stipulated
on the ground of the fact that it is not possible for
shareholders to leave or be forced to leave the
company and that personalities of shareholders do
not have any significance in case of a Joint Stock
Company (AS.). Although the principle of transfer
freedom valid for a Joint Stock Company (AS)
is a proper provision for a Joint Stock Company
(AS) listed in the stock exchange, it may prove
inappropriate for companies not listed in the stock
exchange, especially family owned companies.

The most important feature of a family owned
Joint Stock Company (AS) is that family members
as shareholders intend to preserve the company
attribute as a family owned company. Therefore,
they want to prevent outsiders from acquiring the
company and / or preserve the power balance held
by the shareholders in the company. It is aimed that
economically weak persons, rivals and outsiders are
prevented from joining the company as shareholders,
with the original shareholding preserved, through
transfer share restrictions.

In practice, family owned Joint Stock Company’s
(AS) Articles of Incorporation particularly include
provisions restricting share transferability and
allowing present shareholders to acquire shares on
a priority basis for the purpose of preventing the
company from being acquired by undesired persons
or preserving the power balance in the company. Such
stipulations are an important instrument preventing a




sinirlamalara tabi oldugdu gibi, TTK" nun 493/1 uyarinca
esas sozlesme de bu tdr senetlerin ancak sirketin
onayiyla devredilebilecedini 6ngorebilecektir.

2.1. Kanuni Sinirlama
Kanunisinirlama TTK 491. maddesinde dizenlenmistir.
Bu hikme gore, “Bedeli tamamen 6denmemis nama
yazili paylar, ancak sirketin onayi ile devrolunabilir;
mederki, devir, miras, mirasin paylasimi, esler
arasindaki mal rejimi hukumleri veya cebrficra yoluyla
gerceklessin.  Sirket, sadece, devralanin  6deme
yeterliligi supheli ise ve sirketge istenen teminat
verilmemisse onay vermeyi reddedebilir”.

Bu hukimle 6deme gl olmayan kisilerin pay sahibi
olmasi engellenmek suretiyle sirket sermayesinin
korunmasi amaclanmistir.

Yeni Turk Ticaret Kanunu'nda, Eski Turk Ticaret
Kanunu'nda oldugu gibi, teminatin turG konusunda
herhangi bir agiklik bulunmamaktadir. Bu nedenle
gosterilen teminat ayni veya sahsi olabilecektir.
Burada onemli olan husus teminatin bakiye esas
sermaye borcunu karsilayacak ve gerceklestirecek
nitelikte olmasidir.

2.2. Esas Sézlesme lle ilgili Sinirlama

2.2.1.Genel ilke

Yeni Turk Ticaret Kanunu’nun 492. maddesi, borsaya
kote edilmis olsun olmasin, tim nama vyazili paylarin
devrinde esas sézlesme ile getirilebilecek sinirlamalara
iliskin genelilkeleri belirlemistir. S6z konusu maddenin
1. fikrasi uyarinca, TTK Tasarisi m. 491'de 6ngorilen
kanuni sinirlama disinda, bir nama yazili payin devri,
ancak esas sozlesme ile ve devrin sirketin onayina
badlanmasi suretiyle vapilabilir. Dolayisiyla, nama
yazili paylarin esas sozlesme disinda baska bir islemle,
ornedin, genel kurul karariyla sinirlandiriimasi gecerli
olmadigi gibi, devrin sirket disinda baska bir kisi veya
organin onayina baglanmasi da mimkin dedildir.
Eski Turk Ticaret Kanunu'nun aksine Yeni Tirk Ticaret
Kanunu'na gore; esas sozlesmede herhangi bir neden
gostermeksizin - pay  devirlerinin - sinirlandiriimasi
mumkun degildir.

Sirket, ancak esas sozlesmede ongortlmis dnemli
bir sebebi ileri strerek veya devredene, paylarini,
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basvurma anindaki gergek dederi ile, kendi veya diger
pay sahipleri ya da Uguncl kisiler hesabina almayi
dnererek, onay istemini reddedebilir.

Esas sozlesme, devredilebilirlik sartlarini agirlastira-
maz. Devredilebilirlik sartlarini agirlastiran veya devri
tamamen yasaklayan esas sozlesme hukdmleri, ano-
nim sirketlerin temel yapisi ve paylarin serbestce dev-
redilebilme ilkesine aykiridir.

Yeni Tark Ticaret Kanunu'nun 492. maddesinin
2. fikrasinda, nama vazili paylarin devrine iliskin
sinirlamalarin intifa hakki  kurulurken de gegerli
oldugu ifade edilmistir. Dolayisiyla sirket, hangi
nedenlerle  payin  mulkiyetinin - bir  baskasina
gegmesini  reddedebiliyorsa,  ayni nedenlere
dayanarak payin Uzerinde intifa hakki kurulmasini
da reddedebilir. Sirket bu yolla pay sahibi olmasini
istemedigi kimselerin intifa hakki aracilidiyla sirket
kararlarina etki etmesini 6nlemis olmaktadir. Nama
yazili pay senetleri gibi senede baglanmamis paylar
icin de badlam ongorulebilecektir  Zira paylari
borsada islem gérmeyen sirketlerde nama vyazili pay
senetlerin bastirlip sahiplerine dagitilma zorunlulugu
bulunmamaktadir.

2.2.2. Borsaya Kote Edilmemis Nama Yazili Paylarin
Devrinin Sinirlandirilmasi

Yeni Turk Ticaret Kanununun 493/1. maddesi, borsaya
kote edilmemis nama yazili paylarin devrinin esas
sozlesme ile nasil sinirlanabilecegdini dizenlemistir.

Soz konusu hikme goére, bir anonim sirket borsaya
kote edilmemis bulunan paylarin  devrine onay
vermeyi iki halde reddedebilir.

| Esas sozlesmede ongordlmis bir hakli sebebi ileri
surme,

II. Devreden pay sahibine, paylarini basvurma anindaki
gercek dederi ile, kendi veya diger pay sahipleri ya da
Ucuncd kisiler hesabina almayi dnermedir.

Sirketin hakli sebeplerin varligini devralana bildirmek
icin Uc aylik bir stresi vardir. Sirket, onaylamaya iliskin
talebi, aldigi tarihten itibaren en gec Ug ay icinde
esas sozlesmede ongorilen bir sebebi ileri strerek
reddetmemisse veya ret haksizsa, onay verilmis sayilir.

YENI TURK TICARET KANUNU KAPSAMINDA PAY DEVRININ SINIRLANDIRILMASI:

ON ALIM HAKLARI TARIHE Mi KARISIYOR?
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family owned Joint Stock Company (A .S.) from being
acquired by outsiders or losing its original attributes.

2. WHAT TYPE OF REGULATION DOES
THE NEW TURKISH COMMERCIAL
CODE (TTK) ENVISAGE IN
CONNECTION WITH TRANSFER

SHARE RESTRICTIONS?

The new Turkish Commercial Code (TTK) has
introducedanewsystem on transfer share restrictions.
Registered shares may be freely transferred as a rule.
However, transfer of such shares is subject to certain
limitations envisaged by sub-clause 1 of Article
491 of the TTK exceptionally and also, Articles of
Incorporation may stipulate transfer of such shares
subject to company approval as per TTK Article 493/1.

2.1. Legal Limitation

Legal limitation is reqgulated by TTK Article 491.
According to this provision, “Registered shares not
totally paid up may be transferred only upon company
approval provided however that transfer takes place
by way of succession, heritage distribution, property
regime provisions between spouses or forced
execution. The company may only reject approval if
the payment capability of the transferee is suspicious
and a guarantee required by the company is not
provided.”

This provision aims at preserving company capital
by preventing persons not having the payment
capability from acquiring shares.

The new Turkish Commercial Code (TTK) does not
containany clarification regarding guarantee types asin
the former Turkish Commercial Code (TTK). Therefore,
the guarantee required may be in kind or personal.
What is important in this context is that the guarantee
is of such a nature as to meet the outstanding capital
subscription debt.

2.2, Limitation in Connection with Articles of
Incorporation

2.2.1. General Principle

Article 492 of the new Turkish Commercial Code
(TTK) sets forth general principles in connection with

limitations which may be imposed by the Articles of
Incorporation on transferring any registered shares
whether listed in the stock exchange. Pursuant to
sub-clause 1of the subject article, apart from the legal
limitation envisaged by TTK Draft Article 491, transfer
of registered shares may only be made on the basis of
the Articles of Incorporation and subject to company
approval for the transfer. Therefore, limitation of
transfer of registered shares by another operation
outside the Articles of Incorporation, for example by
a general assembly resolution, is not valid and also,
subjecting the transfer to approval of a person organ
other than the company is not possible. Unlike the
former Turkish Commercial Code (TTK), according
to the new Turkish Commercial Code (TTK), it is not
possible to limit share transfers without providing any
reasons in the Articles of Incorporation.

The company may only reject an approval request
by providing a major reason stipulated in the Articles
of Incorporation or offering to the transferor to
buy its shares at its actual value directly or for other
shareholders or Third Persons.

The Articles of Incorporation may not aggravate
transferability conditions. The Articles of Incorporation
provisions aggravating or entirely prohibiting
transferability conditions are contrary to the basic
structure of a Joint Stock Company (AS) and the
principle of freely transferring shares.

It is noted in sub-clause 2 of Article 492 of the new
Turkish Commercial Code (TTK) that limitations in
connection with the transfer of registered shares
also apply for institution of usufruct. Therefore, the
company may reject the institution of usufruct on
shares by relying on the same reasons for its rejection
of acquisition of shares by others. Thus, the company
prevents any persons it does not want to acquire
shares by this method from having influence on the
company resolutions through usufruct. The same
context could also operate for shares for which
certificates are not yet issued as in the case for
registeredshares. Thisis because companies not listed
in the stock exchange do not have a requirement to
print and distribute share certificates to shareholders.
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I. Esas Sozlesmede Ongériilmiis Bir Hakli Sebebi

ileri Stirme

Yeni Turk Ticaret Kanunu’nun 493. maddesinin 2.
maddesinde ver alan “hakli sebep” kavrami sirket
acisindan 6nemli sayilan bir sebebi ifade eder. Hangi
sebeplerin 6nemli sebep oldugu tahdidi bir sekilde
sayllmisti. Buna gore, pay sahipleri ¢evresinin
bilesimine (pay sahiplerinin kompozisyonu) iliskin
esas sozlesme hiukumleri, sirketin isletme konusu veya
isletmenin ekonomik bagimsizligi yoninden onayin
reddini hakli gosteriyorsa, dnemli sebep olusturur.

Ornedin, sirketle rekabet eden kisilere yapilan pay
devirlerini sirketin onayina baglayan bir esas sozlesme
hukmu, sirketin amag ve konusu bakimindan 6nemli
sayilacaktir. Esas sozlesmede paylarin sadece kurucu
aile pay sahiplerine veya belli bir meslekten olan
kisilere devredilebilecedi 6ngorulebilecektir.

Red sebeplerinin esas sozlesmede cok acik ve
somut bir sekilde belirlenmis olmasi gerekmektedir.
Devralan ve devreden, dngorilen sebeplerden devrin
red edilip edilemeyecedi konusunda bir kanaat sahibi
olabilmelidir. Ayrica belirtilen sebepler sirketin isletme
amaci veya isletmenin ekonomik badimsizliginin
gerceklesmesine hizmet etmelidir. Bu nedenle
red sebebi konusunda sadece Yeni Turk Ticaret
Kanunu'nun 493. maddesinin 2. fikrasina atif yapilmis
olmasi ya da sadece “©nemli nedenler” ifadesine yer
verilmesi yeterli dedildir.

II. Sirketin Devreden Pay Sahibine, Paylarini Basvurma
Anindaki Gercek Dederi ile, Kendi veya Diger Pay
Sahipleri ya da Uciincii Kisiler Hesabina Almayi
Onermesi Suretiyle Reddetme

Anonim sirket, TTK Tasarisi m. 493/l uyarinca hakli
sebepler yaninda, devre konu olan pay senetlerini
gercek dederi Uzerinden devralma Onerisinde
bulunmak suretiyle de uygun gérmedigi devirlere
engel olabilmektedir.

Eski Turk Ticaret Kanunu'nda iradi devirler icin
ongorilmeyen bu arag, uluslararasi uygulamada ve
Ogretide escape clause (kacis, kurtulus klozu) diye
anilmaktadir.
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Bu aracin kullanilabilmesi icin esas sézlesmede
hikum bulunmasi sart degildir. Ancak ana sozlesmede
buna iliskin hiktum konulabilecektir. Hakli bir neden
gosterilmesi de gerekmemektedir. Devralan, sirket
tarafindan kendisine vyapilan devralma &nerisini
prensip olarak red edemez. Ancak devralan sirketin
onerdigi fiyati kabul etmek zorunda degildir.

Bu duzenleme ile pay devirlerinde sirkete kanunf alim
hakkiverilmek suretiyle sirket, sirkete payidevralandan
gercek dederden alma yukumlalugu yakletildidi igin
de, payini devreden pay sahipleri korunmustur.

2.2.3.Gergek Deder Nasil Tespit Edilecektir?

Devralan, paylarin gercek dederinin sirketin merkezinin
bulundugu vyerdeki asliye ticaret mahkemesi
tarafindan  belirlenmesini  talep etme  hakkin
sahiptir. Dederleme giderlerini sirketin karsilamasi
gerekmektedir. Mahkeme, sirketin karar tarihine en
yakin tarihteki dederini esas almalidir. S6z konusu
hukum, deger ihtilaflarini ortadan kaldirmak amaciyla
ongoralmustur. Ancak devralan, sirketin 6nerdigi fiyat
yerine gercekei olmayan bir fiyat talep etmek suretiyle
bu hakkini kotiye kullanmamalidir. Ornedin, taraflarin
gercek deder konusunda anlasamamalari, devralanin
sirketin gercek degder olarak teklif ettigi fiyatin Uc
katini talep etmesinden kaynaklanmis ve mahkemece
sirketin teklifi ne yakin bir deder gercek deder olarak
belirlenmis ise, devralanin hakkini kottye kullandidi
sonucuna varilabilir. Bu durumda mahkeme masraflari,
devralana yukletilmelidir.

Gergek dederin tespit metodunun esas sozlesme ile
belirlenmesi mimkindur. Béyle bir dizenleme Kanun
hiukmunden sapmamaktadir. Onu tamamlamaktadir.
Ancak objektif esaslara dayanmayan bir metot
benimsenemez.

Devreden, gercek dederi 6grendidi tarihten itibaren
sirketin devralma onerisini bir ay iginde reddetmezse,
oneriyi kabul etmis sayilir. Sirket bir aylik stre iginde
teklifiyle baghdr.
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2.2.2. Limitation of Transfer of Registered Shares Not
Listed in the Stock Exchange

Article 493/1 of the new Turkish Commercial Code
(TTK) requlates the method of limiting the transfer of
registered shares not listed in the stock exchange on
the basis of the Articles of Incorporation.

According to this provision, a Joint Stock Company
(A.S) may refuse to issue approval for the transfer of
shares not listed in the stock exchange in two cases:

| By citing a justifiable reason stipulated in the
Articles of Incorporation

II. Offering to the transferor to buy its shares at their
actual value on the date of application directly or for
other shareholders or Third Persons

The company has a three month period to inform
the transferee of the existence of justifiable reasons.
Approval is considered as having been issued in cases
where the company has not refused an approval
request within a maximum of three months from the
date of receipt by citing a reason envisaged in the
Articles of Incorporation or refusal is unjustified.

I. Refusal by Citing a Justifiable Reason Stipulated in the
Articles of Incorporation

The concept, “justified reason”, included in sub-clause
2 of Article 493 of the new Turkish Commercial Code
(TTK) refers to a reason considered important for
the company. Specific reasons which are important
reasons are listed restrictively. Accordingly, the
provisions of the Articles of Incorporation relevant
to the composition of shareholders constitute an
important reason if they justify refusal of an approval
request in terms of the company operating fields or
economic independence of the operation.

For example, a provision of the Articles of
Incorporation subjecting the transfer of shares to
persons competing with the company to company
approval would be considered important in view of
the company objectives and operating fields. The
Articles of Incorporation could stipulate the transfer
of shares only to incorporating family members as
shareholders or persons from certain occupations.

Reasons for refusal must be defined by the Articles
of Incorporation very clearly and concretely.
Transferee and transferor must be able to have an
opinion as to whether the transfer would be refused
due to stipulated reasons. In addition, the reasons
indicated must serve realization of the company
operating objectives or economic independence of
the operation. Therefore, it is not adequate only to
refer to sub-clause 2 of Article 493 of the new Turkish
Commercial Code (TTK) or merely incorporate the
term “important reasons” concerning the issue of
reasons for refusal.

Il. Refusal by Offering to the Transferor to Buy lIts
Shares at Their Actual Value On the Date of Application
Directly or For Other Shareholders or Third Persons

A Joint Stock Company (A.S.) may prevent transfers
not considered appropriate by also proposing to
acquire the shares covered by the transfer at their
actual value in addition to justifiable reasons pursuant
to TTK Draft Article 493/1.

This instrument not stipulated in the former Turkish
Commercial Code (TTK) for volitional transfers is
referred to as an escape clause in the international
practice and doctrine.

Itis not a prerequisite to contain specific provisions to
use thisinstrument. However, relevant provisions may
be contained in the Articles of Incorporation. Any
justifiable reasons must not also be cited. Transferee
may not reject the acquisition offer made by the
company in principle. However, it is not required to
accept the price offered by the company.

Shareholders transferring their shares are protected
by this requlation because an obligation is imposed
on the company to buy the shares from the transferee
at an actual price by granting the company a legal
purchase right in share transfers.

2.2.3. How Will the Actual Value Be Determined?

The transferee is entitled to require the determination
of the actual value of shares by a commercial court
of first instance sitting in the location where the
company head office is situated. Valuation costs must
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2.2.4. Esas Sozlesme ile On Alim Hakki
Ongoériilebilecek mi?

Esas sozlesme ile belli pay sahipleri lehine oncelik
ve onalim haklarinin maddi/gercek etki doduracak
sekilde, taninmasi mumkan degildir. Bu tir haklar
taniyan esas sozlesme hukumleri sicile tescil ve ilan
edilmis olsalar dahi, sirketi badlamaz ve Uglnci
kisilere karsi veya Uctncu kisilerce ileri surtlemezler.
Onalim haklari payin istenmeyen Gctncd kisinin
eline gegmesini engellemekten ote, istenen Gglncl
kisilerin eline gecmesini  saglamaktadir. Bu  tur
haklarda hakka riayet edilmeden payini Gglncl bir
kisiye devreden pay sahibi, hak sahibine tazminat
6demek zorunda kalmaktadir. Bu tUr haklar sirketsel
degil, yalnizca borclar hukuku anlaminda sozlesmesel
bir nitelik tasimaktadir.

2.2.5. Paylar Miras, Mirasin Paylasimi, Esler Arasindaki
Mal Rejimi Hikiimleri ve Cebri icra Hilkiimleri Geredi
iktisap Edilmisse Devralan Kisinin Pay Sahibi Olmasi
Engellenebilir mi?

Paylar miras, mirasin paylasimi, esler arasindaki
mal rejimi hukumleri veya cebri icra geredi iktisap
edilmislerse, sirket paylari edinen kisiye, paylari gercek
dederi ile devralmayi 6nerdidi taktirde onay vermeyi
reddedip payin devrini kisitlayabilir. Sirketin bu hakkini
kullanabilmesiicin ana sozlesmede buna iliskin hikim
bulunmasi gerekmektedir.

TR

SONUC OLARAK;

Eski Turk Ticaret Kanunu'nun aksine Yeni Turk
Ticaret Kanun'u pay devrine onay verme veya payl
gercek dederden satin alma hakkini, sadece anonim
sirkete tanimistir. Bu hak esas sozlesme ile baska
bir organa, pay sahiplerine veya Gclncl bir kisiye
taninamayacaktir. Bu hak sirket tuzel kisiligi adina
yonetim kurulu tarafindan kullanilacaktir,

Sirket, irade disi kazamim olaylarini herhangi bir
sekilde 6grenince gercek dedgerden satin alma hakkini
kullanabilir. Dolayisiyla irade disi kazanim olayini
odrenen sirket, paylarl irade disi kazananlarin pay
defterine yazim taleplerini beklemeden de hakkini
kullanma yetkisine sahiptir.

Namayazili paylarin devrini, red sebeplerini gostererek
veya gostermeyerek sinirflandirmis bulunan anonim
sirketler, 01.07.2013 tarihine kadar esas sozlesmelerini
degistirerek, Turk Ticaret Kanunu'nun 492 ila 498 inci
maddelerine uyarlamak soézlesmede 6ngordukleri
on alim haklarini kanuna uygun hale getirmek
zorundadirlar. Aksi halde, bu strenin dolmasiyla tim
sinirlamalar gecersiz hale gelecektir.
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be met by the company. The court must take as a
basis the value of the company most recent to the
decision date. The subject provision is stipulated for
the purpose of eliminating value disputes. However,
the transferee should not misuse this right by claiming
an unrealistic price in lieu of the price offered by the
company. For example, it may be concluded that the
transferor has misused its entitlement in cases where
court determines a value close to the company offer
as the actual value because the parties have failed to
agree as the transferor claimed a price three times
the actual value offered by the company. In this case,
court costs must be imposed on the transferee.

It is possible to establish the method of determining
the actual value under the Articles of Incorporation.
Such a provision does not deviate from the provisions
of the law. It complements the law. However, any
methods not based on objective principles may not
be adopted.

2.2.4. May the Preliminary Purchase Option Be
Stipulated by the Articles of Incorporation?

It is not possible to grant certain shareholders priority
and preliminary purchase rights under the Articles of
Incorporation in a manner causing the rise of material
/ actual effects. The provisions of the Articles of
Incorporation granting such rights are not binding on
the company notwithstanding registration with the
trade registry and public communication and may not
be claimed by oragainst Third Persons. The preliminary
purchase option ensures acquisition of shares by
desired Third Persons in addition to the prevention of
acquisition of shares by any undesired Third Persons.
As regards such rights, shareholders transferring their
shares without observing this entitlement have to pay
damages to the rights owners. Such rights are not
specific to companies but of a contractual nature only
in the sense of obligations law.

2.2.5. May The Transferee Be Prevented From Being a
Shareholder in Cases Where Shares Are Acquired by
Way of Succession, Heritage Distribution, Property
Regime Provisions Between Spouses or Forced
Execution?

Incaseswhere shares are acquired by way of succession,
heritage distribution, property regime provisions
between spouses or forced execution, the company
may restrict the share transfer by refusing to issue an
approval if it proposes to the transferee to acquire the
shares at the actual value. Relevant provisions must be
contained in the Articles of Incorporation so that the
company may exercise this right.

IN CONCLUSION;

Unlike the former Turkish Commercial Code (TTK), the
new Turkish Commercial Code (TTK) grants the right
of issuing approval for share transfers or buying shares
at the actual value only to a Joint Stock Company
(AS). This right may not be granted to another organ,
shareholders or Third Persons under the Articles of
Incorporation. This right shall be exercised by the
Board of Directors for the company legal entity.

The company may exercise its right to buy shares at
the actual value if it learns about any non-volitional
acquisitions in any manner. Therefore, upon learning
about non-volitional acquisition, the company is
entitled to exercise its right without waiting for
the request of the parties acquiring shares non-
volitionally for registration in the share book.

Joint Stock Companies (A.S) limiting the transfer of
registered shares whether providing refusal reasons
or not must amend their Articles of Incorporation
by 07/01/2013, adapt them to Article 492 to 498 of
the Turkish Commercial Code (TTK) and render the
preliminary purchase rights stipulated in their Articles
of Incorporation compliant with the law. Otherwise,
any limitations would be void upon expiry of this period.
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SOZLESMEDEKI “TAHKIM” SARTININ,
“IPOTEGIN PARAYA CEVRILMESI” YOLUYLA
TAKIP PROSEDURUNE ETKISI

i. Ozellikle yabanci kredi kuruluslari tarafindan kredi
sozlesmelerine konan “tahkim” sarti ile birlikte, kredi
alacaginin teminiigin tesis edilen ipotek sézlesmesinde
belirli bir mahkemenin yetkilendirilmesi halinde, kredi
kurulusu, alacagini tahsil icin, 6nce tahkim yoluna mi
basvurmali, yoksa ipotek sézlesmesi ile yetkili kilinan
yerde ipotedin paraya cevrilmesi yoluyla takip mi
baslatmalidir?

Oncelikle ifade etmek gerekir ki, kredi sozlesmesinde
“tahkim” sarti yer almasina ragmen, tesis edilen ipotek
“karz/kesin bor¢” ipotedi ise; yani, Ipotek Resmi
Sozlesmesi, krediyi kullanan tarafin acikga ve kayitsiz
sartsiz belirli bir miktar para borcu ikrarini icermekte
ise, boyle bir ipotek Sozlesmesini elinde bulunduran
kredi kurulusu, derhal ipotedin paraya cevrilmesi
yoluyla takip prosedirine basvurup, icra emri tebligi
akabinde tasinmazin satisini talep edebilir.

Nitekim; 2004 sayili icra ve iflas Kanunu'nun 149.
maddesi;

“(Degisik: 538 - 18.21965 / m.69) Icra mudurd, ibraz
edilen akit tablosunun kayitsiz sartsiz bir para borcu
ikrarini ihtiva ettigini ve alacadin muaccel (6denecek
hale gelmis) oldugunu anlarsa, bor¢luya ve tasinmaz
Uglncl sahis tarafindan rehnedilmis veya tasinmazin
mulkiyeti GcUnct sahsa gecmisse ayrica bunlara birer
icra emri gonderir”

hukmune havi olup, kredi sozlesmesinde “tahkim”
sarti olmasina ragmen, ipotek sozlesmesinde krediyi
kullanan tarafin belli bir miktar para borcu ikrari
mevcut oldudundan, artik uyusmazlidin ¢6zimU
icin Tahkim prosedirine basvurulmasina ihtiyac
olmaksizin ipotedin paraya cevrilmesi yoluyla takip
baslatiimasi mumkandar.

AV. SELDA BEKTAS YALCIN
sbektas@egemenoglu.av.tr

ii. Kredi sdzlesmesinde “tahkim” sarti mevcut ve
sozlesmenin teminatinda yer alan ipotek “karz/kesin
bor¢” ipotedi dedil ise, bu durumda ne olacaktir?

Turk hukukunda” ipotek” asil alacadi badl fer’i  bir
bor¢tur. Dolayisiyla ipotedin paraya cevrilmesiyoluyla
takip prosedtrinin sonlandirilmasi ve tasinmazin
satilarak paraya cevrilmesinin 6n  sarti “borcun
varhiginin ve miktarinin” tespit edilmesidir. Ipotek,
“karz/kesin bor¢” ipotedi dedil ise, yani, diger bir deyis
ile, ipotek, “teminat/limit” ipotedi ise, borcun varlid
ve miktari ve dahi bu hususta krediyi kullanan tarafin
ikrari, ipotek akit sozlesmesinde yer almayacagdindan,
borcun varliginin ve miktarninin tespiti konusunun
taraflar  arasinda  imzalanan  Kredi  Sozlesmesi
kapsaminda “tahkim” yoluyla ¢ozimlenmesi sarttir.

Bu durumda, kredi kurulusu, alacagin varligi ve
miktarinin tespiti icin 6ncelikle “tahkim” prosedurine
basvurmali, krediyi kullanan tarafin, hangi tarihte
temerride distugu, borg miktarinin ne kadar oldugu
ve borca uygulanacak faiz orani, hakem heyeti karari
ile tespit edilmeli ve akabinde bu karara istinaden
takip islemlerine baslamalidir.

iii. “Tahkim” sartina ve “teminat/limit” ipotegine
ragmen, 1IK.m.150/1 ve [IK.m.149/b hikimleri uyarinca
ipotedin paraya ¢evrilmesi yoluyla takip yapilmasi
mUmkdn madar?

2004 sayili Icra ve Iflas  Kanunu'muz “kredi
kuruluslar’na ozel bir dizenleme ile, kredi kullanana
“kredi hesabinin muaccel kilinmasina iliskin hesap
ozeti” gonderilmesi halinde , ipotek akit tablosu
kayitsiz sartsiz bir para borcunu ihtiva etmese de,
-“karz/kati borg¢ ipotedinde oldugu sekilde- “icra
emri” gonderilmek suretiyle takip yapilmasi imkanini
duzenlemektedir.
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EFFECT OF THE "ARBITRATION” CONDITION IN
CONTRACTS ON ENFORCEMENT PROCEDURES
BY WAY OF "CASHING IN MORTGAGES”

SELDA BEKTAS YALCIN, ASSOCIATE
sbektas@egemenoglu.av.tr

i. Must the lender first resort to arbitration or initiate
enforcement by way of cashing in a mortgage in
jurisdiction under mortgage contracts for claim recovery
in cases where, upon the “arbitration” condition
incorporated in the loan contract by foreign lenders
in particular, certain courts have jurisdiction under
mortgage contracts executed for securing loan claims?

It must first be noted that although a loan contract
contains an “arbitration” condition, the mortgage to
beinstituted is a “final obligation” mortgage, namely a
mortgage formal contract contains the loan drawing
party’s express and unconditional acceptance of a
given sum of monetary debts, the lender having such
a mortgage contract may resort to enforcement
procedure by immediately cashing in the mortgage
and require the sale of the immovable property
following service of executive order.

As a result, Article 149 of Law No. 2004 on Bankruptcy
and Execution has the following stipulation:

“(Amendment: 538 —02/18/1965 / Article 69) In cases
where the Executive Director understands that the
contract submitted contained an unconditional
monetarydebtagreementand that claimsare overdue
and payable, they send executive orders to the debtor
aswell asany Third Persons if the immovable property
is retained by or the immovable property title passes
to such Third Persons if applicable.”

Because a mortgage contract contains an agreement
by the borrower for a given sum of monetary debt,
although there is an “arbitration” condition in loan
contract, it would now be possible to institute
enforcement by way of cashing in the mortgage
without a need to resort to the arbitration procedure
for settlement of the dispute.

ii. What Possible Action Would There Be in Cases Where
There Would Be an “Arbitration” Condition in a Loan
Contract But a Mortgage Included as a Guarantee for
The Contract Would Not Be a “Final Debt” Mortgage?

Under Turkish law, “mortgage” is an ancillary
obligation connected to principal claims. Therefore,
the condition precedent to conclude enforcement
procedure by way of cashing in the mortgage and
cashing the immovable property by selling them is
the determination of the “existence and sum of debt”.
In cases where the mortgage is not a “final debt”
mortgage, namely, the mortgage is a ‘guarantee/
limit” mortgage, determination of the existence and
sum of debt must be settled by “arbitration” under a
loan contract signed between the parties because
the debt existence and sum including the borrower’s
agreement thereof would not be contained in a
mortgage contract.

In this case, the lender must first resort to an
“arbitration” procedure for the claim existence and
sum determination as the date on which the borrower
is in default, the sum of the debt and interest rate
applicable for the debt must be determined by an
arbitration tribune award; consequently, enforcement
procedure must be instituted.

jii. Is It Possible to Institute Enforcement by Way of
Cashing in the Mortgage Pursuant to the Provisions of
lik Article 150/1 and ikk Article 149/B Notwithstanding
an “Arbitration” Condition and “Guarantee/Limit”
Mortgage?

Law No. 2004 on Bankruptcy and Execution regulates
the means for enforcement by sending executive
orders as in a “final debt” mortgage even though
the mortgage contractual table may not contain




iiK.m.150/1;

“(Degisik: 4949 - 1772003 / m.43) Bor¢lu cari hesap
veya kisa, orta, uzun vadeli kredi seklinde isleyen
nakdi veya gayrinakdi bir krediyi kullandiran tarafin
ibraz ettigi ipotek akit tablosu kayitsiz ve sartsiz
bir para borcu ikrarini ihtiva etmese dahi, krediyi
kullandiran taraf, krediyi kullanan tarafa ait cari
hesabin kesilmesine veya kisa, orta, uzun vadeli
kredi hesabinin muaccel kilinmasina iliskin hesap
ozetinin veya gayrinakdi kredinin 6denmis olmasi
nedeniyle tazmin talebinin veya borcun 6édenmesine
iliskin ihtarin noter aracilidiyla krediyi kullanan
tarafa kredi sozlesmesinde yazili ya da ipotek akit
tablosunda belirtilen adrese gonderilmek suretiyle
teblig edildigini veya 68/b maddesi geredince teblig
edilmis sayildigini gosteren noterden tasdikli bir
sureti icra mudurine ibraz ederse icra midurl 149
uncu madde uyarinca islem yapar. Su kadar ki, krediyi
kullanan tarafin hesap 6zetine ve borcun 6denmesine
iliskin ihtara ya da gayrinakdi kredi nedeniyle tazmin
talebine, kendisine teblig edildigi veya 68/b maddesi
geregince teblig edilmis sayldigi tarihten itibaren
sekiz gun icinde noter aracilidiyla itiraz etmis
oldugunu ispat etmek suretiyle icra mahkemesine
sikayette bulunmak hakki saklidir. Bu takdirde krediyi
kullandiran taraf alacadini 68/b maddesi cercevesinde
diger belgelerle ispatlayabiliyorsa, krediyi kullanan
tarafin sikayeti reddedilir. icra mahkemesinde yapilan
inceleme sirasinda, bor¢lu, borcun sona erdidine veya
ertelendigine iliskin resmi veya imzasi ikrar edilmis
bir belge sunmadikg¢a takibin durdurulmasina karar
verilemez.”

Yine, Icra ve Iiflas Kanunu'muz, 1IK.m.149/b hukmi
ile ipotek teminatli alacaklara yonelik “6deme emri”
teblig suretiyle ipotedin paraya gevrilmesine yonelik
takibi duzenlemektedir.

12004 sayili Icra ve Iflas Kanunu

2lstanbul 5.lcra Hukuk Mahkemesi 2009/2443E ve 2010/1154K sayili karari

3 Yargitay 12.Hukuk Dairesi'nin 1702.2011 tarih, 2010/26990E ve 2011/1145K sayili karari
4 Yargitay 12.Hukuk Dairesi'nin 06.02.2011 tarih, 2011/19550E ve 2011/26795K sayili karari
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iiK.m.149/b;

“(Ek: 538 - 18.2.1965 / m.70) 149 uncu maddede yazili
haller disindaki muaaccel alacaklar icin icra mudurg,
bor¢luya ve varsa tasinmaz sahibi Gglncl sahsa
asadidaki kayitlara uygun olmak tizere 60. maddeye
gore birer 6deme gonderir.

I Odeme muddeti otuz guindur.

Il. YedigUniginde itiraz olunmaz ve 1 numarali bendde
yazili maddet icinde bor¢c 6denmezse alacaklinin
tasinmazin satisini istiyebilecedi bildirilir”

Ancak, goruldugu Gzere, her iki duzenlemenin
uygulama alani bulabilmesi icin, “muaccel” (6denecek
hale gelmis) bir alacaktan s6z edebilmek gerektigi
qgibi, her iki duzenleme de, borglu tarafa, belli sartlar
dahilinde itiraz ve alacagin varlidini ve miktarini
tartisma imkani sunmaktadir.

Dolayisiyla, taraflar arasinda imzalanan sozlesmede
“tahkim” sarti mevcut ise , alacagin “muaccel” olup
olmadigi, krediyi kullananin temerridd, alacagin
varligi ve miktar ancak ve ancak sozlesme ile
kararlastirilan “tahkim” yoluyla ¢cozime kavusacagindan,
gerek 1IKm150/1 ve gerekse [IK.m149/b hikmu
uyarinca, Ipotedin paraya cevrilmesi yoluyla takip
baslatilabilmesi mumkun gérinmemektedir. Buna
ragmen, “teminat/limit” ipotedinin paraya ¢evrilmesi
yoluna basvurulmus ise, ©deme/icra emrinde belirtilen
strelerde krediyi kullanan/bor¢lu tarafindan herhangi
bir itiraz ileri strilmemis dahi olsa; “tahkim” karari
sunulmaksizin ipotedin paraya cevrilmesi talebi stre
sinirlamasi  olmaksizin  sikayete tabi olacagindan,
takibin her asamasinda, sikayet ile takibin iptal
ettirilmesi ihtimali s6z konusu olacaktir.

SOZLESMEDEKI “TAHKIM” SARTININ, “IPOTEGIN PARAYA CEVRILMESI” YOLUYLA TAKIP PROSEDURUNE ETKISI
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unconditional monetary debt in the event that
“a statement of accounts is sent to the borrower
rendering the loan contract overdue and payable”
under a particular regulation for “lenders”.

{iK. Article 150/1:

“(@mendment: 4949 —07/17/2003 / Article 43)
Notwithstanding that the mortgage contractual table
submitted by the party extending the cash or non-
cash loan operating as the debtor current account or
short, medium and long term loan does not contain
an unconditional agreement on monetary debt,
if the borrower submits to the Executive Director
documentation that a statement of accounts on
settlement of the current account for the borrower
or the fact that the short, medium and long term loan
account is overdue and payable or an indemnity claim
because of payment of non-cash loan or notice for
payment of debt has been notified to the borrower
via notary at the address indicated in the loan
contract or mortgage contractual table or a notarized
copy thereof indicating that the same is considered as
having been notified as per Article 68/b, the Executive
Director takes action pursuant to Article 149 provided
however that the borrower reserves the right to
lodge a complaint to the Execution Office by proving
that it has objected to the statement of accounts and
notice for payment of debt or indemnity claim on the
ground of a non-cash loan no later than eight days
from the date of receipt or such deemed receipt as
per Article 68/b. In this case, if the lender can prove
its claims with other documentation subject to Article
68/b, the borrower’s complaint is dismissed. During
review before an Executive Court, no decision may be
made on stay of execution unless the debtor submits
a document which is official or the signature thereof
is agreed to the effect that the debt ceased to exist or
has been postponed.”

1Law No. 2004 on Bankruptcy and Execution
2 Decision No. 2009/2443E — 2010/1154 K by Istanbul 5th Executive Civil Court

Again, the Bankruptcy and Execution Law regulates,
under the provision of lIK Article 149/b, enforcement
for cashing in the mortgage by serving a “payment
order” for claims secured by mortgage.

{iK Article 149/b:

“(Supplement: 538 —02/18/1965 / Article 70) For
overdue claims other than circumstances specified
in Article 149, the Executive Director sends payment
orders to the debtor and Third Persons holding the
immovable property as per Article 60 in compliance
with the following reservations.

| Payment period is thirty days.
Il It is notified that in case of no objection within
seven days and non-payment of debt in the period
specified in paragraph 1, the creditor may require the
sale of the immovable property.”

However, as seen, there must be a reference to
“overdue and payable” claims so that both stipulations
may have room for implementation; both stipulations
allow the debtor to object to and discuss the debt’s
existence and sum under certain conditions.

Therefore, because, where the contract signed
between the Parties contains an ‘“arbitration”
condition, whether claims are “overdue and payable”,
the borrower’s default, claim existence and sum
may only be settled by “arbitration” as agreed under
the contract, it does not seem possible to institute
enforcement by way of cashing in the mortgage
pursuant to the provisions of both 1iK Article 50 and
IIK Article 149/b. However, in case of application made
for cashing in a “guarantee/limit” mortgage, even if
the borrower/debtor has not made any objection in
the periods indicated in the payment/executive order,
itwould be likely for enforcement to be stopped upon
complaint at any stage of enforcement since claims
for cashing in the mortgage without submitting to
an “arbitration” award would be subject to complaint
without time limitation.

3 Decision No. 2010/26990E — 2011/1145K of 02/17/2011 by Civil Chamber 12 of the Supreme Court of Appeals

4 Decision No. 2011/19550E — 2011/26795K of 02/06/201 by Civil Chamber 12 of the Supreme Court of Appeals

EFFECT OF THE "ARBITRATION” CONDITION IN CONTRACTS ON ENFORCEMENT PROCEDURES BY WAY OF

“CASHING IN MORTGAGES”
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KAYITLI ELEKTRONIK POSTA

Elektronik ortamda bilgi ve belge paylasiminda yaygin
olarak kullanilmakta olan elektronik posts, is ve
islemlerin daha hizli ve daha kolay yapiimasina olanak
sadladigr igin 6nemli bir aractir. Ancak elektronik
posta ile haberlesmenin taraflar arasinda teknik olarak
guvenlive hukuken gecerlibirsekilde yapilabilmesiicin
ilave guvenlik hizmetlerine gereksinim duyulmaktadir.
Bu ihtiyaglari karsilamak Uzere gelistirilen kayitl
elektronik posta (KEP), elektronik iletilerin, gonderimi
ve teslimati da dahil olmak Gzere kullanimina iliskin
olarak hukuki delil saglayan, elektronik postanin
nitelikli seklidir. KEP ile uluslararasi standartlarin ve
bilgi gUvenliginin sadlanmasi, hizmet kalitesinin
artinlmasi ile alici ve gondericinin kisisel verilerinin
korunmasi amaclanmaktadir.

TTK. ‘min 18. Maddesi ile Tacirler arasinda, diger
tarafi  temerride dusirmeye, sozlesmeyi feshe,
sozlesmeden donmeye iliskin ihbarlar veya ihtarlarin
noter aracilidiyla, taahhttli mektupla, telgrafla veya
guvenli elektronik imza kullanilarak kayitl elektronik
posta sistemi ile vapilabilecedi hukim  altina
alinmistir. TTK'nin 1525, Maddesi ile  de; taraflarin
acikca anlasmalar ve 18inci maddenin Gctncu fikras
sakl kalmak sartiyla, ihbarlar, ihtarlar, itirazlar ve
benzeri bevanlarin; fatura, teyit mektubu, istirak
taahhutnamesi, toplanticadrilarive bu htukimuyarinca
yapilan elektronik gonderme ve elektronik saklama
sozlesmesinin elektronik ortamda dizenlenebileced,
yollanabilecedi, itiraza ugrayabilecedi ve kabul
edilmisse hikum ifade edebilecedi duzenlenmistir.
Bununla birlikte KEP ile iletisimin gizliligi sadlanarak
guvenli haberlesme ve elektronik belgelerin guvenli
bir ortamda saklanmasi da mumkundur.

AV. SEVDA SEZER MEMIC
ssezer@egemenoglu.av.tr

KEP hizmetinden istede badl olarak gercek kisiler
ile kanunen zorunlu olarak; anonim sirketler, limited
sirketler ve sermayesi paylara bolinmus komandit
sirketler faydalanmaktadir.

KEP sistemine iliskin hizmetler Kayitli Elektronik Posta
Hizmet Sadlayicilar tarafindan verilmekle birlikte;
bu hizmet sadlayicilarindan biri de Posta ve Telgraf
Teskilati Genel MudUrlugu’dar.

Cercek kisilerin nUfus clzdani, pasaport, suricl
belgesi gibi fotografli ve kimlik yerine gegen gegerli
resmi belgelerle veya guvenli elektronik imza
ile kayith Elektronik Posta Hizmet Saglayicilarina
basvurabilmeleri mumkundar.

Anonim  sirketler, limited sirketler ve sermayesi
paylara bolunmus komandit sirketler icin KEP hesabi
basvurularinda  MERSIS numarasi  gerekmektedir.
MERSIS numarasi, Gumrik ve Ticaret Bakanhd
tarafindan olusturulan ve yonetilen Merkezi Sicil
Kayit Sistemini ifade etmektedir. Bununla birlikte Kep
adresi olusturmada kullanilmak Uzere; Sirketin Mersis
numarasl bulunan ve Ticaret sicil memurluklarindan
alinacak ticaret sicil tasdiknamesi veya faaliyet belgesi,
Kep Basvuru Formu, tlzel kisilerin islem yetkilisi
olarak belirledikleri KEP hesabina ait islemlerin
yurtttlmesinden sorumlu  kisilerin - Kimlik = tespiti
icin NUfus clzdani, pasaport, surlcl belgesi gibi
fotografli ve kimlik yerine gecen gecerli resmi belgesi,
noter onayli imza sirktleri, basvuru sahibinin sirketin
kanuni temsilcisi oldugu ilan edilen, imza sirkulerinin
mustenidati ticaret sicil gazetesi, sirketin kanuni
temsilcisi yerine onun atadidi bir gercek kisi basvuru
islemlerini yapacak ise bu islem i¢in noter onayli
vekaletname gerekmektedir.
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REGISTERED ELECTRONIC MAIL

SEVDA SEZER MEMIC, ASSOCIATE
ssezer@egemenoglu.av.tr

Electronic mail extensively used for sharing
information and documents electronically is an
important instrument because it allows quicker
and easier performance of works and operations.
However, additional security services are required
so that communication by electronic mail may be
conducted between the parties in a secure and legal
manner technically. Registered Electronic Mail (KEP)
developedto meet these requirementsis the qualified
version of electronic mail, which provides legal
evidence in connection with electronic transmission
communications, their transmission and delivery. KEP
aims at protecting the personal data of senders and
recipients by ensuring international standards and
information security and enhancing service quality.

Article 18 of the Turkish Commercial Code (TTK)
stipulates that notices or protests declaring the
counterparty in default, termination of contract and
denunciation of contract may be served by a notary,
registered mail, telegram or Registered Electronic
Mail through use of a secure electronic signature.
TTK Article 1525 further envisages that provided that
the parties have expressed agreement thereof and
that third sub-clause of Article 18 is reserved, notices,
protests, objections and similar declarations as well
as invoices, letters of confirmation, subscription
undertakings and calls to meetings including
electronic  transmission and electronic  storage
contracts concluded pursuant to this provision may be
electronically issued, sent, objected to and rendered
operative upon mutual agreement. However, it is also
possible to ensure secure communication and storage
of electronic documents on secure media by achieving
communication confidentiality through KEP.

Natural persons may optionally use KEP services;
joint stock companies, limited liability companies
and commandite companies with capital divided
into shares must use such services as per legal
requirements.

Services in connection with the KEP system are
provided by Registered Electronic Mail Service
Providers and the Posts and Telegrams Administration
General Directorate is one of such service providers.

Natural persons may apply to the Registered
Electronic Mail Service Providers by presenting their
ID Cards or any other official documents with photos
such as passports and driving licenses recognized as
equivalents to their ID cards.

MERSIS numbers are required in applications by
joint stock companies, limited liability companies
and commandite companies with capital divided
into shares for KEP accounts. MERSIS numbers refer
to the Central Registrations Record System set up
and managed by the Customs and Trade Ministry.
However, the following documentation is required
for use for establishment of a KEP address: Company
trade registry specimen or operating certificate
containing its MERSIS number as issued by the Trade
Registries, KEP application form, ID Cards or any other
official documents with photos such as passports and
driving licenses recognized as equivalents to ID cards
for identity determination of the persons responsible
for carrying out operations for KEP accounts as
designated by legal entities as their authorized
officers, notarized signature specimens, copy of the
issue of the Turkish Journal of Trade Registrations as a
basis for signature specimens under which applicants




Sirketler  hali  hazirda  internet  adreslerinin
bulundugunu ifade etmektedirler. Ancak KEP, bilinen
internet adresinden farkli olmakla birlikte; alt yapisi
ve adres formati da farklidir. KEP’e basvuru sonucu
verilecek olan adres formati; mersisno.x@hsY.kep.tr
veya  mersisnox@tuzelkisiadi.hsY.kep.tr  seklinde
olmaktadir.

KEP Hizmet Sadlayicisi, basvuru sahibi ile sozlesme
veya tashhitname imzalamakla birlikte;  basvuru
sahibinin gergek kisi oldugu durumda basvuru
sahibinin onayini, basvuru sahibinin tuzel kisi oldugu
durumda KEPHS basvuru formunda belirtilen islem
yetkilisinin onayini givenli elektronik imza ile aldiktan
sonra ilgili KEP hesabini kullanima agmaktadir.

ELEKTRONIK TEBLIGAT

Elektronik tebligat yonetmeligi ise 19.01.2013 tarih
ve 28533 sayili Resmi Cazete ile 19.01.2013 tarihinden
itibaren yurirlige girmistir.

Isbu yonetmelik ile kazal merciler, genel bitge
kapsamindaki kamu idareleri, 6zel butceli idareler,
duzenleyici ve denetleyici kurumlar, Sosyal guvenlik
kurumlar, il ozel idareleri, belediyeler, koy hikmi
sahsiyetleri, Barolar ve Noterler elektronik tebligat
yapabilecek  kurumlar olarak dizenlemekle birlikte;
ANONIM, LIMITED VE SERMAYESI PAYLARA
BOLUNMUS KOMANDIT SIRKETLERE ELEKTRONIK
TEBLIGAT  YAPILMASININ ~ ZORUNLU  OLDUGU,
bu sirketlerin en kisa zamanda PTT veya hizmet
saglayicilar  vasitasiyla  KEP  (Kayith  Elektronik
Posta) adresi edinmeleri gerektidi ve yonetmelik
kapsaminda e-tebligat ¢ikarmaya yetkili idareler ile
olanislemlerinde bu e-tebligat adreslerini ilgili idareye
beyan etmek zorunda olduklari da huokim altina
alinmustir.

Kendilerine zorunlu olarak elektronik yolla tebligat
yapilmasi gereken muhataplara, elektronik tebligatin
zorunlu bir sebeple yapilamamasi hélinde, Kanunda
belirtilen diger usullerle tebligat yapilmaktir. Bu
tebligatta ayrica, muteakip tebligatlarin elektronik
ortamda yapilacagi bildirilmektedir.
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Muhataplara ait elektronik tebligat adresleri ve bu
adreslere iliskin degisiklikler, Turkiye Cumhuriyeti
kimlik numarasi veya MERSIS numarasiyla eslestirilmis
sekilde tebligat ¢ikarmaya vetkili mercilerin ve
tum hizmet saglayicilanin erisimine acik bir sekilde
elektronik  tebligat  hizmeti  alanlar  listesinde
tutulmaktadir.

Kendilerine elektronik yolla tebligat yapilmasi istege
bagli olan muhataplarin, elektronik volla tebligat
almak istemeleri halinde, tebligat ¢ikarmaya vetkili
merciler nezdindeki islemlerinde elektronik tebligat
adresini bildirmeleri gerekmektedir. Bu muhataplarin,
teblig ¢ikaran merciye bildirdigi adresin elektronik
tebligata elverisli olmamasi halinde, bunlara, Kanunda
belirtilen diger usullerle tebligat yapilmakla birlikte,
bu durumda gonderilen tebligata, muhatabin
bildirmis oldugu adresin, elektronik tebligata elverisli
olmadigina iliskin serh dustlmektedir.

Tebligati ¢ikaran merci elektronik tebligat adresinden
elektronik tebligat mesajini Idare’'ye iletmektedir.
Kendisine elektronik tebligat mesaji ulasan Idare, bu
mesaji zaman damagasiyla iliskilendirerek muhatabin
elektronik tebligat adresine; muhatap diger bir
hizmet saglayicidan elektronik tebligat adresi almis
ise, bu hizmet sadlayicinin sunucusuna iletir. Idarenin
sorumluludu, kendine ulasan elektronik tebligat
mesajini zaman damgaslyla iliskilendirerek ilgili hizmet
saglayicinin sunucusuna ilettigi anda sona ermektedir.
Kendisine elektronik tebligat mesaji ulasan diger
hizmet saglayicilan da bu mesaji zaman damgasiyla
iliskilendirerek muhatabin elektronik tebligat adresine
iletmektedir. Zaman damgasi bilgisi ve mesaj Gzeti
muhataba iletiimemekle birlikte, idare sisteminde
tutulmaktadir.

Elektronik yollatebligat, muhatabin elektronik tebligat
adresine ulastidi tarihi izleyen besinci ginin sonunda
yapilmis sayilmaktadir. Hizmet saglayicilar, muhatabin
adresine elektronik tebligatin iletilip iletilmedigine ve
gecikme olusmussa bu gecikmeye iliskin kayitlar da
dahil tim streclerin olay kayitlarini tutmakla birlikte,
bu bilgileri idarenin sistemi vasitasiyla tebligati ¢ikaran
merciye derhal bildirmektedirler.

KAYITLI ELEKTRONIK POSTA
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are publicly communicated as company legal
representatives and, where application procedures
are conducted by a natural person assigned by
company legal representative in lieu of the latter,
notarized power of attorney for this procedure.

Companies note that they currently have Internet
addresses. However, KEP is different not only from
known Internet addresses but also in view of its
platform and address format. The format of the
address to be provided as a result of an application
to KEP is the following: mersisno.x@hsYkep.tr or
mersisno.x@legalentityname.hsY kep.tr.

Upon signature of the contract or undertaking with
the applicant, the KEP Service Provider activates the
relevant KEP account after receiving approval of the
applicant in case the applicant is a natural person
or approval of the operation authorized officer
designated in the KEPHS application form in case the
applicant is a legal entity.

ELECTRONIC NOTICES

The Regulation on Electronic Notices has entered
into force from 01/19/2013 upon promulgation in the
Official Gazette Issue No. 28533 of 01/19/2013.

Under this regulation, judicial authorities, public
administrations covered by the general budget,
special budget administrations, requlatory and
supervisory entities, Social Security entities, provincial
special administrations, municipalities, village legal
entities, bar associations and notaries are designated
as entities allowed to serve notices electronically; it
is further stipulated therein that IT IS COMPULSORY
TO SERVE NOTICES ON JOINT STOCK COMPANIES,
LIMITED LIABILITY COMPANIES AND COMMANDITE
COMPANIES WITH CAPITAL DIVIDED INTO SHARES
ELECTRONICALLY and that these companies must
obtain KEP (Registered Electronic Mail) addresses
via PTT or service providers as soon as possible and
declare their e-notice addresses to the relevant
administrations as part of their dealings with the
administrations authorized by the requlation to issue
e-notices.

Notices are served by other procedures specified
by law in cases where e-notices cannot be served

REGISTERED ELECTRONIC MAIL

on counterparties due to compulsory reasons, on
which notices must be served electronically as a
requirement. Such a notice states that subsequent
notices are to be issued electronically.

Electronic notice addresses of counterparties and
changes to such addresses are maintained on the list
of recipients of electronic notice services accessible
by authorized administrations empowered to issue
notices and any service providers in a manner
whereby they are matched with Republic of Turkey
Identity Numbers or MERSIS numbers.

In cases where counterparties having the discretion
to receive notices electronically intend to receive
notices electronically, they must declare their
electronic notice addresses during procedures in
authorities administrations empowered to issue
notices. In the event that the addresses notified by
such counterparties to the authorities issuing notices
are not suitable for serving notices, notices are served
on them by other procedures specified by law, in
which case an annotation that the address notified by
the counterparty is not suitable for electronic notice
is inserted on the notice sent.

The authority issuing the notice communicates the
electronic notice message to the administration via
the electronic notice address. The administration
to which the electronic notice message is sent links
this message with a time stamp, forwarding it to the
counterparty’s electronic notice address or, where
the counterparty obtained an electronic notice
address from another service provider, to this service
provider’s server. The administration’s responsibility
ends when it links the electronic notice message
received with a time stamp and forwards it to the
server of the relevant service provider. Other service
providers receiving electronic notice messages link
these messages with a time stamp, re-forwarding
them to the counterparty’s electronic notice address.
Time stamp information and message extracts are
retained on the administration’s system although
they are not communicated to the counterparties.

Electronic notices are deemed as having been served
by the end of the fifth day following the date on
which they reach counterparties’ electronic notice



Olay kayitlari giinde en az bir defa olmak Uzere
zaman damgasi eklenerek guvenli elektronik imzayla
imzalanmakla birlikte, erisilebilir sekilde arsivlerde
otuz vyil streyle saklanmaktadir. Hizmet sadlayicilar,
talep halinde elektronik tebligata iliskin delil kayitlarini
yetkili mercilere elektronik ortamda sunmakla
ve bu amacla olusturacadi sistemi hazir tutmakla
yukumladar.

Muhatap tarafindan hizmet saglayiciya iletisim
icin diger bir elektronik posta adresi bildirilmisse,
elektronik  tebligatin  ulastigi anda bu adrese,
muhatap tarafindan hizmet sadlayiciya iletisim icin
telefon numarasi bildirilmisse, talep halinde ve Ucreti
muhataba ait olmak Uzere bu telefon numarasina
hizmet saglayici tarafindan elektronik  tebligat
bilgilendirme mesaji gonderilmektedir. Herhangi bir
nedenle muhataba bilgilendirme yapilamamis olmas,
tebligat stresini ve gegerliligini etkilememektedir.

Muhatap elektronik tebligat hesabina guvenli
elektronik imzasini kullanarak ya da hizmet saglayici
tarafindan verilen parola ve sifre ile birlikte telefonuna
kisa mesajla gelen tek kullanimlik sifre vasitasiyla giris
yapabilmektedir.

Hizmet sadlayici, elektronik tebligati sadece bu
tebligi almaya vetkili olan kisiye ulastirmayi garanti
etmektedir. Bu sebeple tebligi almaya yetkili kisinin,
kimlik dogrulamasi hizmet sadlayici  tarafindan
vapilmaktadir.

Cercek kisiler, hizmetin  kullanima  kapatiimasi
basvurusunu elektronik imza kullanarak elektronik
ortamda vyapabilmektedirler. Kullanima kapatilan
elektronik tebligat adresleri, elektronik tebligat
hizmeti alanlar listesinden derhal silinmekte ve
elektronik tebligat adresinin kullanima kapatildid
an, zaman damgasiyla kayit altina alinmaktadir.
Kullanima kapatilan elektronik tebligat adresine
tebligat gonderimi ve alimi engellenmekte ancak Ug
ay sureyle muhatabin erisimine acik tutulmaktadir.

http:/ www.tk gov.tr/bilgi_teknolojileri/kayitli_elektronik_posta/index.php
muhasebeturk.org/... /44787-elektronik-imza-elektronik-tebligat html
http:/ /www.dunya.com/elektronik-imza-elektronik-tebligat-151513yy.htm

http:/ /www.muhasebetrcom/yazarlarimiz/guray/062/
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Hizmet sadlayici, elektronik imza kullanilarak
hizmetin kullanima kapatilmasi basvurusu yapildidi
hallerde derhal, fiziki basvurularda bes is gunt icinde
muhatabin elektronik tebligat adresine elektronik
tebligat mesaji gonderilmesini engellemektedir.

Elektronik tebligat yapilmasi zorunlu olan muhataplar,
hizmet saglayicilarini  dedistirebilmekle  birlikte,
elektronik tebligat hizmetinin kullanima kapatilmasi
icin basvuruda bulunamamaktadir.

Tuzel kisiligin sona ermesi ve benzeri sebeplerle
elektronik tebligat hizmetinden vyararlanma imkani
ortadan kalkmis olan ttzel kisi muhatabin, elektronik
tebligat adresinin kullanima kapatiimasi ilgili kurumlar
ile Idarenin sistemi arasinda sadlanacak entegrasyon
cergevesinde otomatik olarak yapilabilmektedir.

Tebligat Kanununda e-tebligat adresi alinmamasi
halinde uygulanacak bir  cezai  vyaptinm
ongorilmemistir. Ancak ilgili kurum ve kuruluslarin
tebligat kanununa uymalari zorunlu olmakla birlikte,
bu kurum ve kuruluslar elektronik tebligat yapilmasi
zorunlu  sirketlerden  mutlak  olarak  e-tebligat
adreslerini istemektedir. Bununla birlikte kendisine
zorunlu olarak elektronik volla tebligat yapilmasi
gereken ancak elektronik tebligat adresi edinmeyen
muhataplarin -~ MERSISte  kayith  olan  tebligat
adreslerine, elektronik tebligat adresi edinmeleri
icin basvuruda bulunmalari konusunda MERSISten
sorumlu kurum tarafindan bildirim yapilacagi da
yonetmelik ile hukum altina alinmustir.

KAYITLI ELEKTRONIK POSTA
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addresses. The service providers maintain records on
any processes as to whether electronic notices are
actually delivered to the counterparties” addresses
including such records concerning delay in case
of delay, notifying the authorities issuing notices
accordingly via the administration’s system.

Incident logs are supplemented by a time stamp and
signed by secure electronic signatures a minimum
of once a day and further retained in the archives
for a period of thirty years. The service providers
are obligated to submit to the competent authority
evidence records concerning electronic notices
electronically upon request and to make available a
system developed for this purpose.

The electronic mail information message is sent
to an address in cases where an electronic mail
address is notified by the counterparty to the service
provider for communication as well as to a telephone
number at the counterparty’s cost upon request in
cases where the counterparty notifies the service
provider of its telephone number. Failure to inform
the counterparty for any reasons does not affect the
notice time and validity.

The counterparty may have access to its electronic
notice account by usingits secure electronic signature
orviaasingle use password incoming to its telephone
with an SMS containing the password provided by the
service provider.

A service provider guarantees to forward the
electronic notice only to the person authorized
to receive such notice. Therefore, the service for
authentication of the identity of the person authorized
to receive notice is provided by the service provider.

Natural persons may electronically apply for de-
activation of the service by using their electronic
signatures. De-activated electronic notice addresses
are immediately deleted in the list of recipients
of electronic notice services and the time when
electronic notice address is de-activated is recorded
by time stamp. It is prevented from transmitting
notices to and receiving them from de-activated
electronic notice addresses but they remain accessible
by the counterparties for a period of three months.

REGISTERED ELECTRONIC MAIL

In case of application for de-activation of services,
the service providers prevent messages from being
sent to the counterparty’s electronic notice address
immediately upon application through the use of
electronic signatures or in five business days upon
direct application.

Although the counterparties on which electronic
notices must be served electronically may change their
service providers, they may not apply for de-activation
of electronic notice services. De-activation of
electronic notice services in case of such legal entities
dissolving their existence or having no means for the
use of electronic notice services for similar reasons
is automatically made subject to integration to be
ensured by the relevant entities and the administration.

The Notice Law does not stipulate any penal sanctions
for failure to obtain e-notice addresses. However,
relevant entities and agencies must observe the
notice law and such entities and agencies must strictly
require e-notice addresses from such companies
on which notices must be served electronically.
However, the requlation stipulates that the agency
in charge of MERSIS shall serve notices at the MERSIS
registered notice addresses of such counterparties
failing to obtain electronic notice addresses although
notices must be served on them electronically to
obtain electronic notice addresses.

In conclusion, KEP and the Electronic Mail System,
introduced to keep abreast of the fast advancing
technology age are actually a matter of need rather
than a legal requirement. However, the introduction
of this system as a legal requirement without providing
the necessary platform relevant to it is criticized.
Although companies have justifiable concerns about
the possible experience of problems in connection
with KEP and the electronic mail system for which
platforms are not yet in place and subsequent loss
of rights, they may feel at ease given the fact that no
sanctions have to date been imposed on companies
to adopt this system. However, it is advisable to obtain
MERSIS numbers from the Customns and Trade Ministry
and follow up on the system via the Post Office as a first
step for KEP system until the platform is put in place.

http://www.tk.govr/bilgi_teknolojileri/kayitli_elektronik_posta/index.php
muhasebeturk.org/.../44787-elektronik-imza-elektronik-tebligat.html
http://www.dunya.com/elektronik-imza-elektronik-tebligat-151513yy.htm

http:/ /www.muhasebetr.com/yazarlarimiz/guray/062/
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BIR ALTERNATIF UYUSMAZLIK
COZUM YOLU OLARAK ARABULUCULUK

Alternatif uyusmazlik ¢ozum yollari (ADR — Alternative
Dispute Resolution); mahkeme disi ¢c6zim yollarinin
tamamini ifade etmek UGzere kullanilan genel bir
terim olup, arabuluculuk kurumu da bu ¢ozim yollari
icinde uyusmazlik taraflari arasindaki iletisimi en fazla
kuvvetlendiren, bilgi akisini saglayan ve boylelikle
iletisimsizlikten kaynaklanan sorunlarin gideriimesine,
taraflarin Gzerinde anlasmaya varabilecedi optimal
¢cozumlerin vyaratilmasina olanak taniyan yontem'
olarak ifade edilmektedir.

Arabuluculuk kurumu prensip olarak, tarafsiz Ggtncu
kisi konumundaki arabulucunun; uyusmazlik taraflarini
bir araya getirmesini, hukuki sorunlarin tespiti ve
muzakeresini, uyusmazligin ¢cozumu icin secenekler
olusturulmasini ve taraflarin  menfaat dengeleri
acisindan en uygun ¢ozim Uzerinde serbest iradeleri
ile anlasmalarini saglamak amaciyla kurgulanmis bir
modeldir. Bu yontemin diger hukuki yollardan ayrilan
ozellikleri;  ‘istege bagl katilim’, ‘badlayici olmayan
¢codzum onerileri” ve ‘cozime ulasilamamasi halinde
yarglya basvurma hakkr” olarak sayilabilmektedir.
Baska bir deyisle; arabulucunun taraflardan bagimsiz
olarak bir hukuki ¢coztm yolunu benimsemesive bunu
taraflara dayatmasi s6z konusu degildir.

Uyusmazliklanin mahkemeler disinda ¢cozilmesinin
gunumuz kosullarinda bir ihtiyag haline geldigi; daha
hizli, esnek ve genis ¢ozUm imkanlari tanimasi ve
menfaatler dengesini 6n planda tutmasi agisindan
ozellikle ticari uyusmazliklarda arabuluculuk yontemi
ile ¢cozim saglanmasina  yonelik talebin  arttig
gozlemlenmektedir.

1 Melis TASPOLAT TUCSAVUL, Turk Hukukunda Arabuluculuk, Ankara 2012, sf. 21

AV. NiLUFER OYGUCU
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Oyle ki Jan EIJSBOUTS tarafindan arabuluculuk;

“Uyusmazhdgin  kontrolinun elde tutulup hukuki
carelere  basvurulmasindan ziyade ticari ¢ozime
ulasilmasini sadlar. Arabuluculuk uyusmazhidi, ticari
tehlikeden ticari firsata donUstdrebilin.  Alternatif
Uyusmazlik Cozumu ilk tercih, tahkim ve mahkemeler
ise alternatiftir”  seklinde yorumlanmaktadir,

Bu cercevede basta Amerika Birlesik Devletleri ve
Uzak Dogu ulkeleri olmak tizere bircok tlkede yaygin
olarak basvurulan bu yontemin Tark Hukuku'nda da
islerlik kazanmasini sadlamak amaciyla UNCITRAL
Milletlerarasi Ticari Uzlastirmaya iliskin Model Kanun
ve bircok AB dlkesi ic mevzuati da incelenerek
kaleme alinan 6325 sayili Hukuk Uyusmazliklarinda
Arabuluculuk Kanunu (“Kanun”), 22 Haziran 2012
tarihli ve 28331 sayili Resmi Gazete’de yayimlanmistir.®

Bu Kanun'un 1. maddesi uyarinca, arabuluculuk
yolunun  “yabancilik unsuru tasiyanlar da dahil
olmak Uzere, ancak taraflanin Gzerinde serbestce
tasarruf edebilecekleri is veya islemlerden dogan
ozel  hukuk uyusmazliklarinin - ¢ozimlenmesinde
uygulanabilecedi” belirtilmistir.

Arabuluculugun  uluslararasi  ticaret  hayatinda
mahkemeler nezdinde yapilan yargilama ve tahkim
yolundan daha avantajli sonuglar dogurabilecedi
ongortlmektedir. Ozellikle uzun dénemli projelere
dayanan ve yiksek maliyetli islere iliskin
uyusmazliklarda,  taraflarin menfaatleri  geregi
uyusmazliklarin - dostane vyollardan giderilmesi ve
0 guUne kadar vyapilan ¢alismalarin strdtrilebilmesi

2 Jan Eijsbouts in Carroll / Mackie, s.18 / Yard. Dog. Dr. All YESILIRMAK, Turkiye'de Ticari Hayatin ve Yatinm Ortaminin lyilestirilmesi Igin Uyusmazliklanin Etkin Gozimunde Dogrudan Gérisme, Arabuluculuk,

Hakem - Bilirkisilik ve Tahkim: Sorunlar ve C6zim Onerileri, Istanbul 2011, 5. 21

3 Bu Kanunun Adalet Bakanligi Hukuk isleri Genel Midurligu bunyesinde Arabuluculuk Daire Baskanliginin kurulmasini dizenleyen ve derhal uygulamaya alinan 28 — 32. maddeleri disindaki hukomleri 22

Haziran 2013 tarihinde yiiriirlige girecektir
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MEDIATION AS AN ALTERNATIVE

DISPUTE RESOLUTION

NILUFER OYGUCU, ASSOCIATE
noygucu@egemenoglu.av.tr

Alternative Dispute Resolution (ADR) is a general
term used to refer to any extra court resolutions and
intermediation institution and is expressed as the
method of enhancing communication and ensuring
information flow between the dispute parties and
thus allowing the elimination of problems arising from
a lack of communication and the creation of optimal
solutions on which the parties may agree as part of
these resolutions'

The intermediation institution is a model developed to
ensure that the mediator in a position as an impartial
person in principle brings the dispute parties together,
that legal problems are identified and negotiated, that
optionsaredevelopedforsettlementofdisputeandthat
parties agree on the most suitable settlement in view
of balanced interests volitionally. The characteristics of
this method distinguishing it from other legal forums
may be cited as ‘discretionary participation’, ‘non-
binding proposed settlements’ and ‘the right to apply
to the courts in case of failure to reach a settlement’. In
otherwords, itis out of the question for the mediator to
find a legal resolution independently of the parties and
dictate this to the parties.

It is observed that the resolution of disputes at
extra court venues is a requirement given current
conditions and that there is an increased demand for
solving trading disputes by the mediation method
in particular especially because it allows faster, more
flexible and wider means for resolution and highlights
the balanced interests.

1 Melis TASPOLAT TUCSAVUL, Turk Hukukunda Arabuluculuk, Ankara 2012, p. 21

Jan EUSBOUTS interprets mediation as:

“It ensures commercial solutions to disputes without
having recourse to judicial authorities while retaining
control thereof. Mediation may turn disputes into
commercial opportunities from commercial risks.
Alternative Dispute Resolution is the first preferences
whereas arbitration and courts are an alternative.”?

In this framework, Law No. 6325 on Mediation in
Legal Disputes (“Law”) penned upon a study of
UNCITRAL International Model Law on Commercial
Reconciliation and internal legislations of many EU
countries was published in the Official Gazette Issue
No. 28331 of June 22, 2012 for the purpose of ensuring
the operation of this method extensively applied in
many countries under Turkish Law as well ?

Pursuant to Article 1 of this Law, it is noted that the
mediation method “may be applied in settlement
of private law disputes arising from business or
transactions including those with an element of
foreignness on which parties may freely exercise
dispositions”.

It is projected that mediation could lead to more
advantageous results than trial made before courts
and arbitration in international business life. Amicable
settlement of disputes as required by the parties’
interests and the purpose of maintaining works
performed to date may come to the foreground in
disputes in connection with high cost works, which
are based on long term projects particularly. Because
the positions of the parties as adversaries at the stage

2Jan Eijsbouts in Carroll / Mackie, p.18 / Yard. Dog. Dr. Ali YESILIRMAK, Tiirkiyede Ticari Hayatin ve Yatirim Ortarminin lyilestirilmesi igin Uyusmazliklarin Etkin Gézimunde Dogrudan Gérisme, Arabuluculuk,

Hakem - Bilirkisilik ve Tahkim: Sorunlar ve C6zim Onerileri, Istanbul 2011, p. 21

3 The provisions of this Law other, than Articles 28 — 32 immediately put into effect, which regulate the establishment of the Mediation Department in the Justice Ministry Legal Affairs General Directorate

will enter into force from June 22, 2013




gayesi 6n plana ¢ikabilmektedir. Uyusmazhigin ¢6zumu
asamasinda taraflarin hasim konumunda bulunmalari,
gelecekte karsi taraf ile yaritme amacini tasidiklari
ticari faaliyetleri etkileyebilecedinden, arabuluculuk
yonteminin tercih edilmesi gunumuzde daha sik
rastlanilan bir durum olmustur.”

Arabuluculuk — yontemine  uyusmazlidin - mahkeme
yargilamasina intikal etmesinden dnce basvurulabilecedi
qibi; yargilama devam ederken dahi — mahkeme devre
disi birakilarak — basvurulmasi da mamkindar® Bu
anlamda taraflarin uyusmazligin arabuluculuk yolu ile
¢c6zUmlenecegine dair bir arabuluculuk  sézlesmesi
akdetmeleri (ya da asil borg iliskisini doduran sézlesmeye
bu hususun bir sart olarak eklenmesi) veterlidir. Buna
ragmen arabuluculuk  strecinin basarili  olmamasi/
anlasma sadlanamamasi halinde diger hukuki yollara
basvuru hakki devam etmektedir. Arabuluculuk strecinin
baslamasindan sona ermesine kadar gegirilen sure,
zamanasimi ve hak districl strelerin hesaplanmasinda
dikkate alinmaz. (md. 16)

Muzakere surecinde taraflarin anlasmaya varmalari
halinde ise; arabulucu tarafindan, taraflarin birlikte
tayin ettikleri anlasma kosullarini igerir vazili bir
belge duzenlenebilecek ve taraflar bu belgeyi
imzalayacaklardir. Bu sekilde bir anlasma belgesinin
duzenlenmesi ile taraflar; bu anlasma belgesinin
icra edilebilirligine iliskin  serh  verilmesini, asil
uyusmazlik hakkinda hiktm kurmaya gorevli ve
yetkili mahkemeden talep edebileceklerdir. Anlasma
belgesinin bu sekilde bir serh icermesi, ilgili belgeye
(maddi anlamda kesin hukim teskil etmese dahi)
mahkeme ilami niteligi kazandirmaktadir. Yine de
mahkeme disi sulh seklinde yapilan anlasmalar Borglar
Hukuku'na tabi sulh sozlesmesi hikumlerine gore
degerlendirileceginden; taraflarin her haltkarda
mahkeme kanaliile bu huktumlerin yerine getirilmesini
veya sozlesmenin hata, hile, ikrah (bir kisiyi zorlamak)
gibiirade sakatligi hallerinde iptalini talep etmeleri de
mumkundar®

4 Malike POLAT, Milletlerarasi Usul Hukukunda Arabuluculuk, Ankara 2010, sf. 148
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ARABULUCULUK FAALIYETLERINDE
GIZLILIK SORUNU:

Arabuluculuk streci gonullt katiim ve muzakere
esasina dayali olarak yurutuldigunden ve bu siregte
— mahkemeler nezdinde vyapilan vyargilamalardan
farkl olarak — daha yogun bir iletisim s6z konusu
oldugundan, taraflarin gizlilik ile ilgili kaygilari soz
konusu olmustur. Taraflarin  anlasma asamasinda
sunduklari belgelerin ve acikladiklari bilgilerin, ileride
anlasmasaglanamamasi halinde yapilacak yargilamada
ifsa edilmesi ihtimaline karsi dnlem alinmasi ihtiyaci
ortaya cikmistir. Bu anlamda arabuluculuk strecinin
bu kaygilarla golgelenmemesi, daha verimli  bir
muzakere ortaminin temin edilebilmesi adina yasa
koyucu hem taraflara hem de arabulucuya bu strecte
edinilen bilgilerin ve anlasma sonucunun — aksi
kararlastinilmadikca — gizli tutulmasi yukumluloguna
getirmistir. Kanun’un gizliligi dizenleyen 4. maddesi:

Madde 4 :

I. Taraflarca aksi  kararlastirlmadik¢ca  arabulucu,
arabuluculuk faaliyeti cercevesinde kendisine sunulan
veya dider bir sekilde elde ettigi bilgi ve belgeler ile
diger kayitlari gizli tutmakla yikumludar,

II. Aksi kararlastirlmadikca taraflar da bu konudaki
gizlilige uymak zorundadirlar.

duzenlemesini icermekte olup, bu yukumlulugun
ihlali ayni Kanun’un 33. maddesi ile cezai yaptirima
baglanmistir.

Madde 33:

I Bu Kanunun 4 Gnct maddesindeki yukumluluge
aykiri hareket ederek bir kisinin hukuken korunan
menfaatinin zarar gérmesine neden olan kisi alti aya
kadar hapis cezasi ile cezalandirilir.

II. Bu suclarin  sorusturulmasi ve kovusturulmasi
sikdyete badldir.

56325 sayil Kanun m. 3 — Taraflar, arabulucuya basvurmak, stireci devam ettirmek, sonuglandirmak veya bu siregten vazgegmek konusunda serbesttirler.

6 Melis TASPOLAT TUCSAVUL, Tirk Hukukunda Arabuluculuk, Ankara 2012, sf. 198
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of settling the dispute might affect trading activities
theyintend to maintainin the future, preference of the
mediation method is a more frequently encountered
case presently.*

The mediation method may be resorted to before
referral of a dispute to the court as well as at a time
when a trial is in progress — bypassing the court.”In
this sense, it would be suffice for parties to conclude
a mediation contract for settlement of dispute
by mediation (or include this issue in the primary
obligation contract as a condition). In cases where the
mediation process fails / no agreement is reached by
this method, the right to have recourse to other legal
forums continues. The period elapsing from the start
and end of the mediation process is not considered in
the calculation of the time bar and time limits causing
loss of rights. (Article 16)

In cases where the parties reach agreement in the
negotiation process, a written instrument containing
the agreement terms jointly determined by the
parties may be issued by the mediator in which
case the parties would sign this instrument. Upon
execution of an agreement document in this
manner, the parties may require a competent court
having jurisdiction to have a verdict on the principal
dispute to provide annotation on enforceability
of this agreement document. Inclusion of such an
annotation in the agreement document gives the
relevant document the quality of a court decree
(although it does not constitute a final verdict in a
material sense). Because agreements made amicably
outside the court could still be assessed as per the
provisions of an amicable settlement contract subject
to the Obligations Law (BK), it would be possible
for the parties to require the enforcement of such
verdicts through the court or the cancellation of the
contract on grounds of volitional defects such as
error, deception and pressure.®

4 Malike POLAT, Milletlerarasi Usul Hukukunda Arabuluculuk, Ankara 2010, p. 148

ISSUE OF CONFIDENTIALITY IN
MEDIATION ACTIVITIES:

Because the mediation process is carried out on the
basis of voluntary participation and negotiations,
and there is more intensive communication in this
process — unlike trials before the court, the parties
have concerns about confidentiality. There is a
need to take measures against potential disclosure
of documents and information submitted by the
parties at the agreement stage during the trial to be
made upon the failure to reach an agreement in the
future. Accordingly, the legislators have imposed an
obligation on both parties and mediators to keep
confidential all information and agreement result
obtained in this process — unless otherwise required
— so that the mediation process would not be
shadowed by such concerns and a more productive
negotiation setting could be ensured. Article 4 of the
Law regulating confidentiality reads as follows:

Article 4:

| Unless otherwise agreed by the parties, the
mediator is obligated to keep confidential all
information and documents and other records
submitted or otherwise obtained subject to the
mediation activities.

Il. Unless otherwise agreed, the parties must also
observe confidentiality in connection therewith.

Violation of this obligation is subject to penal
sanctions under Article 33 of the same law.

Article 33:

| A person causing a person’s legally protected
interests to be damaged by acting contrary to the
obligation in Article 4 of this Law is punishable by an
imprisonment sentence of up to six months.

Il Investigation and prosecution of these offenses are
subject to complaint.

S Law No. 6325 Article 3 — Parties are free to apply to a mediator and maintain, conclude or renounce this process.

6 Melis TASPOLAT TUCSAVUL, Tirk Hukukunda Arabuluculuk, Ankara 2012, p. 198
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ARABULUCULUK FAALIYETI
KAPSAMINDA TARAFLARIN SUNDUKLARI
BELGELERIN, UYUSMAZLIGIN MAHKEME
YARGILAMASINA INTIKAL ETMESI
HALINDE KULLANILMASI SORUNU:
Taraflarin gizlilik ile ilgili bu endiselerini giderebilmek
adina yasa koyucu tarafindan gizliligin ihlali halinde
cezai yaptinm ongorilmekle kalmamis; arabuluculuk
sirecinde hazirlanan belgelerin  ve gorismeler
esnasinda verilen herhangi bir vakia ya da iddianin
kabultne iliskin beyanlarin, uyusmazligin mahkeme
yargilamasina intikali halinde kullanilamayacadi kabul
edilmistir. Ancak bu durumda uyusmazliga iliskin tim
belgelerin dedil; sadece arabuluculuk faaliyeti dolayisi
ile hazirlanan belgelerin ve muzakere sirecindeki
ikrarlarin (kabullerin) hukuka aykiri delil kapsaminda
degerlendiriimesi ve mahkeme hikmuane esas
alinmamasi s6z konusudur. Bu yasadi dizenleyen S.
madde hikmu soyledir:

Madde 5:

| Taraflar, arabulucu veya arabuluculuga katilanlar
da dahil G¢UncU bir kisi, uyusmazlikla ilgili olarak
hukuk davasi agildiginda vyahut tahkim yoluna
basvuruldugunda, asadidaki beyan veya belgeleri
delil olarak ileri stremez ve bunlar hakkinda taniklik
yapamaz:

a. Taraflarca vyapilan arabuluculuk daveti veya bir
tarafin arabuluculuk faaliyetine katilma istedi.

b. Uyusmazligin arabuluculuk yolu ile sona erdirilmesi
icin taraflarca ileri strilen gorusler ve teklifler.

c. Arabuluculuk faaliveti esnasinda, taraflarca ileri
surulen oneriler veya herhangi bir vakia veya iddianin
kabuld.

d. Sadece arabuluculuk faaliyeti dolayisiyla hazirlanan
belgeler.

Il. Birinci fikra hikmu, beyan veya belgenin sekline
bakilmaksizin uygulanir.

II. Birinci fikrada belirtilen  bilgilerin - agiklanmasi
mahkeme, hakem veya herhangi bir idari makam
tarafindan istenemez. Bu beyan veya belgeler, birinci
fikrada ongorilenin aksine, delil olarak sunulmus
olsa dahi hukme esas alinamaz. Ancak, soz konusu
bilgiler bir kanun hikmu tarafindan emredildigi veya
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arabuluculuk  streci sonunda varilan anlasmanin
uygulanmasi ve icrasi i¢in gerekli oldugu olgude
aciklanabilir.

II. Yukaridaki  fikralar, arabuluculugun  konusuyla
ilgili olup olmadigina bakilmaksizin, hukuk davasi ve
tahkimde uygulanir.

Il Birinci fikrada belirtilen sinirlamalar sakli kalmak
kosuluyla, hukuk davasi ve tahkimde ileri strtlebilen
deliller, sadece arabuluculukta sunulmalari sebebiyle
kabul edilemeyecek deliller haline gelmez.

Bu duzenleme; anlasma sadlanamamasi  halinde
uyusmazligin - mahkeme vyargilamasina intikalinden
dolayi, taraflarin hukuki konumlarinin agirlastirimamasi
amacini tasimaktadir.

Arabuluculuk faaliyetleri 6325 sayili Kanun geredi
Adalet Bakanligi'min denetiminde gerceklestirilecektir.
Bu cercevede Adalet Bakanhdr Hukuk Isleri Genel
MGdurliogu bunyesinde kurulacak olan Arabuluculuk
Daire Baskanligi; arabuluculuk yapmak isteyen ve
Kanun'un 20. maddesinde belirtilen 6zelliklere sahip,
arabuluculuk editimi almis  kisilerin - Arabulucular
Siciline  kaydedilmesini  sadlayacaktir.  Bu sicile
kayith kisiler arabuluculuk yapma yetkisini haiz
olmakla birlikte; taraflarin uyusmazhidin ¢cozima igin
basvuracaklari arabulucu veya arabuluculari serbestce
tayin etmeleri mumkUn olabilecektir.

SONUC

Tum bu sartlar altinda belirtmekte yarar vardir ki;
mahkeme vargilamasi ve tahkim gibi uyusmazlik
¢ozimu vollarina nazaran ¢ok daha esnek ve taraf
irade ve menfaatlerinin 6n planda tutuldugu bu
yontemin 6325 sayili Kanun ¢cer¢evesinde uygulanmasi
Ulkemiz bakimindan oldukga yenidir.  Uygulama
ancak Kanun'un yurGrltk tarihi olan 22 Haziran
2013 tarihinden sonra netlesebilecektir. Yonteme
kamuoyunca yoneltilen elestirilere ragmen revize
edilerek  vyasallastirilan  arabuluculuk  sisteminin,
uzlasma kdltirine ve hukuk dizenine katkida
bulunmasini dileriz.
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ISSUE OF USE OF DOCUMENTS
SUBMITTED BY THE PARTIES UNDER
MEDIATION ACTIVITY UPON REFERRAL
OF THE DISPUTE TO A COURT TRIAL
For the sake of eliminating such parties” concerns in
connection with confidentiality, the legislators have
gone beyond stipulation of penal sanction in case of
violation of confidentiality, agreeing that documents
prepared in intermediation process and submissions
provided about the recognition of any cases or claims
during negotiations may not be used upon referral of
the dispute to a court trial. However, in this case, not
all the documents in connection with the dispute, but
only those documents prepared due to the mediation
activity and acceptances in the negotiation process
would be treated as part of the illegal evidence and
not taken as a basis for a court verdict. The provision
of Article 5 requlating this prohibition is as follows:

Article 5:

I. The parties, mediator or a third party involving
in mediation submit the following declarations or
documents as evidence or testify about them upon
the institution of a civil suit or application to arbitration
in connection with the dispute:

a. Invitation to be made by the parties for mediation
or requirement by one party to take part in mediation
activity

b. Comments and proposals set forth by the parties
to end the dispute through mediation

c. Acceptance of any proposals or any cases or claims
set forth by the parties during the mediation activity
d. Documents prepared solely due to the mediation
activity

Il. The provision of sub-clause 1 applies regardless of
the method of declaration or document.

lll. Disclosure of information specified in sub-clause
1 may not be required by the court, arbitrator or any
administrative court. Such declarations or documents
may not be taken as a basis for the verdict contrary
to the stipulation of sub-clause 1 even if they are
submitted as evidence. However, such information
may be disclosed to the extent ordered by the

MEDIATION AS AN ALTERNATIVE DISPUTE RESOLUTION

provisions of laws or required for implementation and
execution of the agreement reached at the end of the
mediation process.

IV.Foregoing sub-clauses apply for civil suits and
arbitration notwithstanding that they relate to the
subject of mediation.

V. Evidence which may be set forth in civil suits and
arbitration does not turn into such evidence not
admissible merely on the ground of their submissions
in mediation.

This regulation has the objective of not aggravating
the legal positions of the parties due to the referral of
the dispute to a court trial in case of non-agreement.

Mediation activities are to be carried out under the
supervision of the Justice Ministry as per Law No.
6325 In this framework, the Mediation Department to
be set up in the Justice Ministry Legal Affairs General
Directorate will ensure registration in the Mediators
Registry of persons intending to act as mediators, who
meet the qualifications specified in Article 20 of the
Law and have received mediation training. Although
persons registered in this registry are authorized to
mediate, it would be possible for the parties to freely
designate a mediator or mediators for settlement of
the dispute.

CONCLUSION

It is noteworthy given all these conditions that the
implementation of this method, which is more flexible
as compared to dispute resolutions such as court trial
and arbitration, and highlights the parties” volition
and interests, subject to Law No. 6325 is quite new in
view of our country. Implementation could be clear
after June 22, 2013, the effective date of the Law. We
sincerely wish that the system, which was enacted
upon revision notwithstanding public criticism of the
method, contributes to the culture of reconciliation
and order of law.
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6331 SAYILI IS SAGLIGI VE GUVENLIGI
KANUNU UYARINCA ISVERENLERIN

YUKUMLULUKLERI

AV. BASAK ARSLAN, AV. DIDEM ARAL

barslan@egemenoglu.av.tr , daral@egemenoglu.av.tr

Son villarda, Is Hukuku alaninda yapilan en énemli
diizenlemelerden birisi olan, 6331 Sayili Is Saghigi ve
Is GUvenligi Kanunu, 30.06.2012 tarihli ve 28339 Sayili
ResmiGazetedeyayinlanmistir. YUrtrlige giren Kanun;
isyerlerinde is sagligi ve guvenliginin sadlanmasi ve
mevcut saglik ve gvenlik sartlarinin iyilestirilmesi icin
isveren ve calisanlarin gorev, yetki, sorumluluk, hak ve
yukumluluklerini duzenleyerek, gtivenlik onlemlerinin
artirilmasini zorunlu hale getirmistir.

6331Sayili Kanun ile, isverenlerin s Saghgi ve Guvenligi
yukumlalukleri, Is Kanunu kapsamindan cikartilarak
bagimsiz ve ayri bir kanun ile yeniden belirlenmistir.

Peki, 6331 sayili Yasa'nin eski dizenlemelerden farki
nedir? Is Saghgr ve Gavenligi Kanunu'nun, simdiye
kadar vyapilan vasal duzenlemelerden en onemli
farki, calisan sayisi ayrimini kaldirmak suretiyle, say
siniri olmadan Ozel isyerlerinin tamaminda Is sagldi
ve qguvenligi tedbirlerinin alinmasini saglamasidir.
Bu Kanun ile birlikte, butin calisan personel, sayi
sinirflamasi ve isyeri tarine bakilmaksizin Is Saghd
ve Guvenligi  hizmetlerinden  faydalanabilecektir.
Blyuk ve kicuk olcekli isletmeler arasinda kanunda
ver alan yukumlulukler acisindan fark bulunmamasi;
gunumuzde radikal ve koklu bir dedisiklik olarak
hayata ge¢mis bulunmaktadir.

Bilhassa kicuk olcekli isverenlerin siddetle karsi
ciktiklari bu Kanun ile, isverenlere oldukea fazla sayida
zorunluluk getirildigi kuskusuzdur. Nitekim; Kanun
kapsaminda isverenlere; Calisan temsilcisi ve destek
eleman istihdami, her turlG is guvenligi tedbirinin
alinmasi, isyerinde alinan is saghdr ve guvenlidi
tedbirlerine uyulup uyulmadiginiizlemek, denetlemek

ve uygunsuzluklar gidermek, risk dederlendirmesi,
kontrol, olgim ve arastirma yapmak, is guvenligi
uzmani - isyeri hekimi - saglik personeli istihdam
etmek, sadlik ve guvenlik hizmetine yuritenlere
yardimcr olmak, acil durum plani, yanginla micadele
ve ilk yardim faaliyetlerini yerine getirmek, ciddi,
yakin, dnlenemeyen tehlike hali icin calisma yapmak,
is kazasi, meslek hastaliklari ve zarar raporlarinin
tanzimi, is kazasi, meslek hastaliginin bildirimi, isilerin
saglik gozetimini yapmak, iscilerin bilgilendirilmesi,
calisanlarin egitimi, ¢alisanlarin goruslerinin dikkate
alinmasi ve katiim saglamak, is sadligi ve guvenlidi
kurulu olusturulmas, teftislerde kurum mufettislerine
yardimci olmak, bakanlikga verilen isin durdurulmasi
kararina uymak, guvenlik raporu veya buyik kaza
onleme politika belgesi hazirlama gibi pek cok dnemli
sorumluluklar yuklenmistir.

Kanun koyucu, gunumuizde énemli bir sorun haline
gelen is kazalari ve meslek hastaliklarini onlemek
ve en aza indirmek icin isveren yukamluluklerini
arttirarak karsimiza cikarmistir. Isyerlerinin gtivenli ve
verimli bir hale getirilmesi icin yapilan bu ¢alismanin,
isleyisi zaman icerisinde gorulecektir; ancak sunu
belirtmek gerekir ki, isverenlerin bu durumu sadece
mali bir sorumluluk olarak gérmemesi gerekmektedir.
Is kazalar ve meslek hastaliklarinin sayisindaki arts,
bu kazalar sonucu isverenler aleyhine mahkemelerce
hikmedilen yuksek meblaga varan tazminatlar ve
bilhassa acilan ceza davalari dikkate alindiginda,
Kanun'un ashnda isverenler agisindan zaman icinde
maliyet azaltici ve hukuki sorumluluklari bertaraf edici
bir etkisinin olmasi beklenmektedir.
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EMPLOYERS OBLIGATIONS
AS PER LABOR HEALTH AND

SAFETY LAW NO. 633

BASAK ARSLAN, ASSOCIATE & DIDEM ARAL, ASSOCIATE
barslan@egemenoglu.av.tr , daral@egemenoglu.av.tr

Labor Health And Safety Law No. 6331, which is one of
the most important requlations enacted in the field of
Labor Law, was published in the Official Cazette Issue
No. 28339 of 06/30/2012. The law already in force
requlates employers’ and employees’ tasks, powers,
responsibilities, rights and obligations for ensuring
labor health and safety at work places and the
improvement of present health and safety conditions,
requiring the enhancement of safety measures.

Under Law No. 6331, employers’ labor health and safety
obligations have been excluded from the Labor Law
and re-defined by an independent and separate law.

In what aspects does Law No. 6331 differ from the
former regulations? The most important difference of
the Labor Health And Safety Law from the statutory
regulations enacted so far is that that it ensures the
introduction of labor health and safety measures in
any private businesses without any quantitative limits
by eliminating any distinction based on numbers
of employees. Under this law, any employees
may benefit from labor health and safety services
regardless of quantitative limits and business types.
Lack of any difference between large and small scale
operations in view of the obligations contained in
the law has now been set into motion as a radical and
drastic change to our life.

Itiswithoutdoubtthatalarge number of requirements
have been imposed by this law, fiercely opposed by
small scale businesses, in particular on employers.
As a result, many important responsibilities are
imposed by the law on employers; they mainly
include: workers’ representative and support staff
employment, introduction of any types of labor safety

measures, monitoring if the labor health and safety
measures taken at businesses are met, supervising
them and eliminating non-conformities, conducting
risk assessment, control, measurement and research,
employing labor safety specialists — workplace
physicians — health care practitioners, assisting
persons carrying out health and safety services,
fulfilling emergency plans, fire control and first aid
activities, performing works for serious, immediate
and unpreventable risk cases, issuing reports on labor
accidents, occupationaldiseasesandinjuries, notifying
labor accidents and occupational diseases, having
surveillance on workers’ health, keeping workers
informed, training employees, getting employees’
comments and ensuring their participation, setting
up labor health and safety boards, helping inspectors
with inspections, observing ministry decisions to stop
work, preparing safety reports or major accidents
prevention policy documents.

The legislators have now increased employers’
obligations to prevent and minimize labor accidents
and occupational diseases which are presently a major
problem. It will take some time to see the operation
of this effort made to render businesses safer and
more efficient over time. But it must be noted that
employers should not regard this only as a financial
responsibility. Considering the increase in the
number of labor accidents and vocational diseases,
high amounts of damages decided by courts against
emplovers as a result of such accidents and criminal
lawsuits filed in particular, the law is actually expected
to have positive effects on the employers reducing
costs and pre-empting legal liability over time.




Calisma hayatinin ve tum taraflarin ortak bir sorunu
haline gelen is saghdi ve guvenligi konusunda bundan
sonraki suregte tum personelin ise girislerinde,
isyerinde calismalari devam ederken ve isten c¢ikisi
sirasinda daha hassas davranilmasi gerekmektedir.
Ayrica lsverenlerin; isyerinin  buyikliga, tasididi
ozel tehlikeler, yapilan isin nitelidi, ¢alisan sayisi gibi
faktorleri dikkate alarak isyerinin guvenligi icin tim
ihtivaclari karsilamasi beklenmektedir.

Kanun kapsaminda sorumluluklanin yerine getirilmemesi
durumunda 1.078,00-TL ile 86.240,00-TL arasinda
dedisen idari para cezalari mevcut olup, aykirihgin
devam ettigi her ay icin idari para cezalar ayrica
degerlendirilmektedir.  Kanun, tehlikelere  karsi
iscilerin - korunabilmesi ve kazalarin  onlenmesi
amaciyla, Isyeri kapatmaya varan hukuki yaptirimlar
ongormektedir. Bu vaptirimlar, isverenlerin, yapilan
yasal dizenlemelere sadece sekli olarak degil, fiili
olarak da uymalari gerektiginin gostergesidir.

6331 Sayili Yasa, sadece isverenlere dedil, iscilere de
yukamlaltkler getirmistir. Bu kapsamda, calisanlar
is saghgr ve guvenligi ile ilgili aldiklari egditim ve
isverenin bu konudaki talimatlari dogrultusunda,
kendilerinin ve hareketlerinden veya yaptiklari isten
etkilenen diger ¢alisanlarin saglik ve guvenliklerini
tehlikeye dusirmemekle yukamld olup ayrica isveren
tarafindan verilen egitim ve talimatlar dogrultusunda
gorevlerini yerine getirmekle yikimla olacaklardir.
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NETICE OLARAK;

6331 Sayili Kanunun amag ve kapsami, Calisma ve
Sosyal Guvenlik Bakanligr ile Is Saghigi ve Guvenligi
Genel  MUdarlagu'nun  hizlandinlmis  denetim
calismalari  dederlendirildiginde, Is  kazalarinda
isverenlere  ve isveren vetkililerine atfedilecek
kusur oraninin ve buna bagl olarak 6denmesi
muhtemel tazminatlarin minimize edilebilmesi icin,
tum yukumlulukler ile ilgili olarak isyerlerinde Is
Sadhgi ve Guvenligi Organizasyonunun disiplinli ve
gergekgi bir sekilde kurulmasi hukuki tavsiyemizdir.
Yasal duzenlemeden dogan yukumlaltklerin yerine
getirilebilmesi i¢in, Ortak Saglik ve Guvenlik Birimleri
ile profesyonel hizmet alinabilmesinin de mumkin
hale geldigi ginimuzde, tum isyerlerinde saglikli ve
guvenli bir ¢calisma ortaminin saglanmasinin, gerek
isgilerin gerekse isyerinin glvenligi yoninden, tim
Isverenlerin menfaatine olacagi kuskusuzdur.

6331 SAYILI IS SAGLIGI VE GUVENLIGI KANUNU UYARINCA ISVERENLERIN YUKUMLULUKLERI

ENG

More sensitive conduct is necessary during the job
inception of any staff, their employment and dismissal
or leaving their jobs in the upcoming process with
regard to labor health and safety which has become
a common problem for labor life and all the parties
involved. In addition, employers are expected to meet
any requirements for workplace safety by considering
factors such as the size of their businesses, particular
risks posed by them, the nature of works performed
and the number of employees.

There are administrative fines varying between
TL 1,078.00 and TL 86,240.00 in case of failure to
meet responsibilities under the law and further
administrative fines are assessed for each month of
continued non-compliance. The law stipulates legal
sanctions as severe as the closure of the business
for the purpose of protecting workers against risks
and preventing accidents. These sanctions are a sign
of the requirement for employers to observe the
statutory regulations enacted not only formally but
also actually.

Law No. 6331 imposes obligations on not only
employers but also workers. Accordingly, employees
are obligated not to put at risk the health and safety
of themselves and other employees affected by
their conduct or actions as per training received
in connection with labor health and safety and
employers’ instructions thereof and they will further
be obliged to meet such tasks in line with the training
and instructions provided by employers.

IN CONCLUSION;

Based on an assessment of the objective and scope
of Law No. 6331 and accelerated supervisory works of
the Ministry of Labor and Social Security and Labor
Health and Safety General Directorate, it is our legal
advice that a labor health and safety organization
is set up in businesses in a disciplined and realistic
manner in connection with any obligations for the
minimization of damages attributable to employers
and their representatives over labor accidents and
potential damages payable thereof It is without
doubt that ensuring the healthy and safe work setting
in any businesses would be in the best interests of
any employers in view of safety of both workers and
workplaces in the present times when professional
services may also be procured from Joint Health and
Safety Units so that the obligations arising from the
legal requlations may be met.

EMPLOYERS’ OBLIGATIONS AS PER LABOR HEALTH AND SAFETY LAW NO. 6331
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EMEKLILIK ICIN YAS HARIC SIGORTALILIK
SURESI VE PRIM GUN SAYISINI DOLDURAN HER
ISCI KIDEM TAZMINATINA HAK KAZANIR MI?

4857 sayill Is Kanunu'nun Gecici 6. maddesinde,
Kidem Tazminati icin Kidem Tazminati Fonu kurulmasi
ongorilmisse de, Kidem Tazminati Fonu'na iliskin
Kanun varirlige girinceye kadar 1475 sayili s
Kanunu'nun 14. maddesindeki hukim gegerliligini
korumaktadir.

Emeklilik i¢in yas hari¢ prim ve sigorta gun sartini
dolduran iscilerin kidem tazminati hakki da 1475 Sayili
Is Kanunu'nun yurirlikte bulunan 14. Maddesinin 5.
Bendinde vasal dayanak bulmaktadir. Kanunun ilgili
hukmu aynen su sekildedir:

(Ek: 4447 - 25.81999) 506 sayili Kanunun 60.
maddesinin birinci fikrasinin (A) bendinin (@) ve (b)
alt bentlerinde éngérilen yaslar disinda kalan diger
sartlari veya ayni Kanunun Gegici 81. maddesine gore
yashlik ayligi baglanmasi igin 6ngoérilen sigortalilik
sresini ve prim 6deme qun sayisini tamamlayarak
kendiistekleriile isten ayriimalari nedeniyle,

Nitekim Yargitay kararlarinda da, emeklilik igin
yas hari¢c dider sartlarin tamamlanmasi nedeniyle
isyerinden ayrilan personelin  kidem tazminatina
hak kazanacagi hikum altina alinmustir. Yargitay bir
kararinda', s6z konusu hukmin; isyerinde calisarak
yipranmis ve sigortalilik yili ile prim 6deme siresine
ait yukamlaltkleri tamamlamis olan isginin, emeklilik
icin belli bir yasi beklemesine gerek olmadan aktif
donemi sonlandirabilecedini ve kidem tazminatina
hak kazanabilecedine imkan tanidigini belirtmektedir.

AV. PINAR AYHAN SAHIN
payhan@egemenoglu.av.tr

Ayrica, Yargitay kararlarinda, iscinin 1475 Sayili s
Kanununun vyardrlikte bulunan 14. Maddesinin 5.
Bendi uyarinca kidem tazminatina hak kazanabilmesi
icin emeklilik icin vas hari¢ sigortalilik stresi ve
prim gun sayisinin doldurmasinin tek basina kidem
tazminati hakki kazanmasi icin vyeterli olmadigini,
iscinin buna badliis sozlesmesini sonlandirma iradesini
isverene bildirme zorunlulugu bulunduguna da dikkat
cekmektedir.

1475 Sayili yasanin 14. Maddesine 25.08.1999 gln ve
4447 sayili yasanin 45. Maddesi ile 5. Bent eklenmistir.
Anilan hikme gore, iscinin emeklilik konusunda yas
haric diger kriterleri yerine getirmesi halinde kendi
istedi ile isten ayrilmasi imkani taninmistir. Baska
bir anlatimla, sigortalilik stresini ve prim 6deme
gun sayisini tamamlayan is¢i, yas kosulu sebebiyle
emeklilik hakkini kazanmamis olsa da, isyerinden
anilanbent gerekge gosterilmek suretiyle ayrilabilecek
ve kidem tazminatina hak kazanabilecektir. Ancak
iscinin isyerinden ayrilmasinin, yas haric emeklilige
dair diger kriterleri tamamlamasi Gzerine ¢alismasini
sonlandirmasi seklinde gelismesi ve bu durumu
isverene bildirmesi gerekir. Aksi halde iscinin baska
bir isyerinde c¢alismak icin 1475 Sayili yasanin 14.
Maddesinin 5. Bendi hilkmune dayanmasiyasal hakkin
kottye kullanimi niteligindedir.”?

Kanunun lafzindan anlasilan, personelin  kidem
tazminatl elde etmesinin, is sozlesmelerinin sona
ermesi akabinde baska biriste ¢alismama sartina badli
olmadigidir.

1Yarg. 9. H.D. 28092010 tarihli 2008/ 34779 E. ve 2010/ 26096 K. Sayili Karari, Kazanci Elektronik ve Basil Yayimcilik A.S. — Igtihat Bilgi Bankasi

2Yarr. 9. H.D.1211.2009 tarihli 2008/ 11743 E. ve 2009/ 31427 K. Sayili Karari, Sahin CIL, Is Hukuku Yargitay ilke Kararlari ( 9. Hukuk Dairesi 2010 — 2011 Yillari ), 4. Bs, Turhan Kitabevi, Ankara 2011, 5.801
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IS ANY WORKER COMPLETING THE INSURANCE
PERIOD AND NUMBER OF PREMIUM DAYS
EXCLUDING AGE FOR RETIREMENT ENTITLED

TO SEVERANCE PAY?

PINAR AYHAN SAHIN, ASSOCIATE
payhan@egemenoglu.av.tr

Although Provisional Article 6 of Labor Law No.
4857 stipulates the establishment of the Severance
Payments Fund for Severance Payments, the
provision of Article 14 of Labor Law No. 1475 remains
in force until entry into force of the Law on Severance
Payments.

Entitlement of workers meeting the condition for the
minimum numbers of days for premium and insurance
excluding retirement age to Severance Payments has
its legal basis under paragraph 5 of Article 14 of Labor
Law No. 1475 in force. The relevant provision of the
Law reads as follows:

(Supplement 4447 of 08/25/1999) On ground
of voluntary resignation upon completion of
the conditions excluding ages stipulated in sub-
paragraphs (a) and (b) of paragraph (A) of sub-clause
1 of Article 60 of Law No. 506 or the minimum period
of insurance and number of premium payment days
stipulated for the allocation of old age salaries as per
Provisional Article 81 of the same Law,

As a result, decisions by the Supreme Court of
Appeals stipulate that staff leaving their jobs due to
completion of other conditions excluding retirement
age would be entitled to Severance Payments. In one
decision', the Supreme Court of Appeals notes that
a worker who suffered much loss of his vigor and
completed his obligations for the minimum period
of insurance and premium payment period could
terminate his active service period without having
to wait for a certain age and be entitled to Severance
Payments.

In addition, the Supreme Court of Appeals draws
attention to the fact in its decisions that completion
of the minimum insurance period and premium
payment days excluding retirement age would not
alone suffice for entitlement to Severance Payments
for someone to have entitlement to Severance
Payments pursuant to paragraph 5 of Article 14 of
Labor Law No. 1475 in force and that worker had to
notify the employer of his volition to terminate his
labor contract accordingly.

“Paragraph 5 has been supplemented by Article 45 of
Law No. 4447 of 08/25/1999 to Article 14 of Labor Law
No. 1475. According to the said provision, a worker
can leave his job voluntarily in cases where he would
meet the criteria other than retirement age. In other
words, a worker completing the insurance period and
premium payment period in terms of days can leave
his job by citing the said paragraph as justification
even though he is not yet entitled to retirement due
to the age condition and be entitled to Severance
Payments. However, worker’s resignation must
develop in the form of terminating his labor upon
completion of other criteria excluding retirement
age. Otherwise, reliance by a worker to the provision
of paragraph 5 of Labor Law No. 1475 for employment
in a workplace would have the nature of misuse of a
statutory right.”?

What is understood from the text of the law is that the
worker’s entitlement to Severance Payments is not
dependent on the condition of whether a worker is
employed for another job following termination of
labor contract.

1 Decision No. 2008/34779 E — 2010/26096 K of 09/28/2010 by Civil Chamber 9 of the Supreme Court of Appeals as quoted by Kazanci Elektronik ve Basil Yayimcilik A.$. Case Laws Data Bank

2 Decision No. 2008/11743 E — 2009/31427 K of 11/12/2009 by Civil Chamber 9, Supreme Court of Appeals, Sahin CIL, Is Hukuku Yargitay Ilke Kararlari ( 9th Hukuk Dairesi 2010 — 201 Yillari ), 4. Bs, Turhan

Kitabevi, Ankara 2011, p. 801




Ne var ki, Turk Medeni Kanunu'nun “Durlst
Davranma” baslikli 2. Maddesi genel bir kural olup;
“Herkes, haklarini kullanirken ve borclarini yerine
getirirken durustlik kurallarina uymak zorundadir.
Bir hakkin acikga kotuye kullaniimasini hukuk dizeni
korumaz.” seklindedir.

Kanunda baska bir isyerinde calismama sarti mevcut
olmasa da, Turk Medeni Kanunu’nun Durtstluk llkesi
dogrultusunda, Yargitay tarafindan personelin baska
bir isyerinde calismaya devam etme niyetini tasiyor
olmasi durumunda, isyerinden ayrildigi tarihteki
gercek iradesinin  arastinlmasi  gerektigi  kabul
edilmektedir.

Yargitay kararlarinda, personelin emeklilik i¢in yas
hari¢ diger kosullari saglayarak isyerinden ayriima
iradesini beyan ettigi siradaki gercek niyetinin baska
bir iste ¢alisma yahut istifa oldugunun ispatlanmasi
halinde personelin kott nivetli oldugunun  kabul
edilerek kidem tazminatinin iade edilmesine karar
verilmesi gerektigi belirtilmektedir.

“Duzenlemenin amaci, pirim 6deme ve sigortalilik
suresi yonunden emeklilik hakkini kazanmis olsa
da, diger bir olcut olan emeklilik yasini beklemek
zorunda olan isgilerin, bundan boyle c¢alisma
olmaksizin isyerinden ayrilmalari halinde kidem
tazminati alabilmelerini saglamaktir. Siphesiz iscinin
bu ayrilmasindan sonra yeniden galismasi gindeme
gelebilir ve Anayasal temeli olan ¢alisma hakkinin
ortadan kaldirlmasi beklenmemelidir. Bu itibarla
iscinin ilk ayrldigi anda iradesinin tespiti dnem
kazanmaktadir. Iscinin baska bir isyerinde calismak
icin isyerinden ayrildigi anlasildigi takdirde 1475 sayili
vasaya 4447 sayili vasa ile eklenen 5. bent hikma
uyarinca kidem tazminatina hak kazanilmasi soz
konusu olmaz.”

“1475 sayili yasanin 14. maddesine 25.08.1999 gin ve
4447 sayili yasanin 45 maddesi ile 5. bent eklenmistir.
Anilan hikme gore, isginin emeklilik konusunda yas
hari¢ diger kriterleri yerine getirmesi halinde kendi
istegi ile isten ayrilmasi imkani taninmistir. Baska
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bir anlatimla, sigortalilik stresini ve prim 6deme
gun sayisini tamamlayan is¢i, yas kosulu sebebiyle
emeklilik hakkini kazanmamis olsa da, isyerinden
anilanbent gerekge gosterilmek suretiyle ayrilabilecek
ve kidem tazminatina hak kazanabilecektir. Ancak
iscinin isyerinden ayrilmasinin yas hari¢ emeklilige
dair diger kriterleri tamamlamasi Gzerine calismasini
sonlandirmasi seklinde gelismesi ve bu durumu
isverene bildirmesi gerekir. Aksi halde is¢inin baska
bir isyerinde calismak icin 1475 sayili yasanin 14.
maddesinin 5. bendi hikmune dayanmasi yasal hakkin
kotuye kullanimi niteligindedir. Dairemiz konuyla ilgili
bir kararinda, is¢inin bir giin sonra baska bir isveren ait
isyerinde calismasinin, feshin anilan 5. bent hikmane
uygun olmadidini gosterdigi sonucuna varmistir™

Ancak yukarida belirtilen birkag Yargitay kararindan
da goruldigu tzere, personelin gercekte istifa iradesi
tasidiginin ispatlandigini kabul ettigi kararlarinda,
personelin cikisinin hemen akabinde baska sirkette
sigorta girisinin yapildigi gordlmektedir. Personelin
ayrilmasinin akabinde makul stre gegtikten sonra
ise baslamasi ise Yargitay tarafindan anayasa ile
guvence altina alinmis ¢calisma 6zqurligu kapsaminda
dederlendiriimektedir. Ne var ki Yargitay'in bugine
dedin vermis oldugu kararlarda, isginin isten ayrilis
ve yeni ise giris tarihi arasinda istifa iradesi tasimasina
yol acmayacak makul stre tanimi igin net bir sekilde
belirlememis, bu niteleme her somut olaya 6zgU
olmak Uzere vakia ve delillerin degerlendirilmesine
birakilmustir.

3 Yarg. 9. H.D. 04.04.2006 tarihli 2006/ 2716 E. Ve 2006/ 8549 K. Sayili Karar, Kazanci Elektronik ve Basili Yayimeilik A:S. — ictihat Bilgi Bankasi

4 Yarg. 9. H.D. 14.05.2009 tarihli 2008/ 1760 E. ve 2009/ 13519 K. Sayili Karari, Kazanci Elektronik ve Basili Yayimcilik A.S. — Ictihat Bilgi Bankas

EMEKLILIK ICIN YAS HARIC SIGORTALILIK SURESI VE PRIM GUN SAYISINI DOLDURAN HER ISCI KIDEM

TAZMINATINA HAK KAZANIR MI?
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However, Article 2 “Honest Conduct” of the Turkish
Civil Code is a general rule, reading as: “Everybody
must observe honesty rules while exercising their
rights and meeting their obligations. Order of law
does not protect express misuse of a right.”

Althoughthere is no condition of further employment
in another workplace in the law, it is recognized by
the Supreme Court of Appeals as per the principle of
honesty that if the staff has the intention of working
in anotherworkplace, his actual volition on the date of
resignation must be investigated.

Decisions by the Supreme Court of Appeals note that
in cases where it is proved that the actual intention
of a worker as he declared his volition of leaving
the workplace by meeting conditions other than
retirement age is to work in another job or resign, it
must be decided on a refund of Severance Payment
upon recognition that he has bad faith.

“The objective of the stipulation is to ensure that
workers who must wait for retirement age, another
criterion, although he is entitled to retirement in
view of premium payment and insurance periods can
receive Severance Payments in case of leaving the
workplace without further employment. Certainly,
after leaving, the worker may again work and one
should not expect termination of the labor right
which has a constitutional basis. Given this, the
determination of the worker’s volition at the time of
initially leaving the job is important. In cases where it
is found out that the worker has left his job to work
in another workplace, he is not entitled to Severance
Payments pursuant to the provision of paragraph 5
supplemented by Law No. 4447 to Law No. 1475

“Paragraph 5 has been supplemented by Article 45 of
Law No. 4447 of 08/25/1999 to Article 14 of Labor Law
No. 1475. According to the said provision, a worker
can leave his job voluntarily in cases where he would
meet the criteria other than retirement age. In other
words, a worker completing the insurance period and

premium payment period in terms of days can leave
his job by citing the said paragraph as justification
even though he is not yet entitled to retirement due
to the age condition and be entitled to Severance
Payments. However, the worker’s resignation must
develop in the form of terminating his labor upon
completion of other criteria excluding retirement
age. Otherwise, reliance by a worker to the provision
of paragraph 5 of Labor Law No. 1475 for employment
in a workplace would have the nature of misuse of a
statutory right. Our chamber concludes in one of its
decisions in connection therewith that employment
of the worker in a workplace owned by another
employer after one day demonstrates that the
termination was not in compliance with the provision
of the said paragraph 5.

As seen in a few Supreme Court of Appeals decisions
quoted above, it is observed in the relevant decisions
recognizing evidence of actual volition of the worker
for resignation that there was insurance inception
by another company for the worker immediately
after the worker left his job. If the worker would start
working again in a reasonable period of time after the
worker left his job is treated by the Supreme Court
of Appeals as part of the labor freedom guaranteed
by the constitution. However, the Supreme Court
of Appeals has not provided a clear definition of a
reasonable period of time between the dates of a
worker leaving a job and working in another job,
which would not lead to the interpretation as volition
for resignation, in its decisions taken so far; thus,
this definition is subject to assessment of cases and
evidences specific for each concrete case.

3 Decision No. 2006/2716 E — 2006/8549 of 04/04/2006 by Civil Chamber 9, Supreme Court of Appeals.2006 Kazanci Elektronik ve Basil Yayimeilik A.S. — Case Laws Data Bank

4 Decision No. 2008/1760 E — 2009/13519 of 05/14/2009 by Civil Chamber 9, Supreme Court of Appeals. 2006 Kazanc Elektronik ve Basili Yayimcilik A.S. — Case Laws Data Bank

IS ANY WORKER COMPLETING THE INSURANCE PERIOD AND NUMBER OF PREMIUM DAYS EXCLUDING

AGE FOR RETIREMENT ENTITLED TO SEVERANCE PAY?
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FAZLA CALISMA SINIRLARI

Calisma sureleri, kanuni dizenlemeler ile midahale
edilen alanlardan biridir. Kanun koyucu, yonetim hakki
ile serbestiye sahip olan isvereni, ¢alisma sireleri
bakimindan tamamen serbest birakmamis, isverene
bir takim kurallar ile sinirlamalar getirmistir. Bu
cercevede, is hukuku mevzuatinda calisma strelerine
iliskin bazi sinir ve yasaklar dngortlmustir. Bunlardan
bir kismi fazla ¢alismanin azami stresine, diger bir
kismiise fazla calisma yasaklarina iliskindir.

Normal is suUresinin asimasi  durumunu ifade
etmek Gzere fazla calisma deyimi kullanilmaktadir.
Calisanlarin “mesai yapmak” dedikleri “fazla ¢alisma”;
“fazla” sozcuguyle de ifade edildigi gibi; haftalik 45
saati asan calismalara, Is Kanunu'nda verilen isimdir.
Haftalik calisma suresinin sozlesmelerle 45 saatin
altinda belirlendigi  durumlarda haftalik ¢alisma
sUresini asan ve 45 saate kadar yapilan calismalar
ise fazla surelerle calismalardir. Calisma sdreleri
konusunda kanunun belirledidi sinirlar asan calisma
anlamina gelen fazla calisma is¢i saghdi ve psikoloji
ile yakindan ilgili bir kavramdir. lIscinin, normal
calisma stresini tamamladiktan sonra, daha fazla efor
harcayarak, gerceklestirmek zorunda kaldigi fazla
calisma, isverenin serbestini sinirlandirmaktadir.

Fazla calismayl gerektiren nedenlere gore fazla
calismalar Uce ayriimaktadir. Is Kanunu'nda acikca
belirtildigi Gzere; bunlardan birincisi, tlkenin genel
yararlariyahutisin niteligiveya Uretimin arttirilmasi gibi
nedenlerle yapilan “normal fazla calismalardir” Ikincisi,
bir ariza sirasinda veya bir arizanin mumkun gorilmesi
halinde veya makineler veya ara¢ ve gere¢ icin
hemen yapilmasi gerekli acele islerde yahut zorlayici
nedenlerin  ortaya c¢ikmasinda vyapilan  “zorunlu
nedenlerle fazla c¢alismalardir” Fazla calismanin
UgUncust,  “olaganistt hallerde  yapilan  fazla

VE YASAKLARI

AV. DIDEM ARAL
daral@egemenoglu.av.tr

calismalardir” Buna gore; Seferberlik sirasinda ve bu
sUreyi asmamak sartiyla yurt savunmasinin gereklerini
karsilayan isyerlerinde fazla calismaya lizum gorulirse
islerin cesidine ve ihtiyacin derecesine gore Bakanlar
Kurulu gunlik ¢alisma stresini, isginin en cok ¢alisma
glcine cikarabilir, seklinde ifade edilmistir. Fazla
calismada, belirtilen ti¢ tirtn disinda, Is Kanunun 70.
Maddesinde dizenlenen ve bir isyerinde yurutilen
asil isin duzenli bigimde gorilebilmesi icin gunluk is
strelerinden 6nce veya sonra zorunlu olarak yapilan
ek calismalar olarak tanimlayabilecedimiz, hazirlama,
tamamlama ve temizleme isleri de, “hazirlik ve
temizlik isleri sebebiyle fazla ¢alisma” bashdi altinda
ele alinmaktadir.

Burada sunu belirtmek gerekir ki, Gcret agisindan
fazla ¢alismanin  gerekgesinin  ve c¢esidinin  bir
dnemi bulunmamaktadir. Her bir fazla saat calisma
icin verilecek Gcret calisma Ucretinin saat basina
dusen miktarinin yuzde elli yikseltiimesi suretiyle
odenir. Fazla streli calismalarda ise; her bir saat fazla
calisma icin verilecek Gcret normal ¢alisma Ucretinin
saat basina dusen miktarinin ylizde vyirmi bes
yUkseltiimesiyle 6denir. Saat Ucreti disindaki gtindelik,
haftalik, aylik olarak zamana gore belirlenen oteki
Ucret sekillerinde, saat Ucreti hesaplandiktan sonra
bulunacak miktar bu yuzdelere goére artirilir Fazla
calisma veya fazla strelerle calisma yapan isci isterse,
bu calismalar karsiligi zamli Gcret yerine, fazla ¢alistidi
her saat karsiliginda 1 saat 30 dakikayi, fazla surelerle
calistigi her saat karsiliginda 1 saat 15 dakikayi serbest
zaman olarak kullanabilir. Yasal dizenlemede serbest
zamanin kullanilmasi isginin istegine baglandigindan
isverenin isginin istedine uymasi gerekmektedir.
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OVERTIME LIMITATIONS
AND PROHIBITIONS

DIDEM ARAL, ASSOCIATE
daral@egemenoglu.av.tr

Overtime periods are one of the areas intervened
in through legal requlations. The leqislature has
not totally set free the employers having freedom
through management right in view of work periods,
imposing certain rules and limitations on them. In
this framework, the labor law legislation envisages
certain limitations and prohibitions in connection
with work periods. Some of them relate to maximum
overtime periods and some others concern overtime
prohibitions.

The term overtime is used to express a situation
where normal work time is exceeded. “Overtime”
as called by workers as “doing overtime” is a phrase
given by the Labor Law to work in excess of 45 hours
per week, as expressed by the syntax “over”. Work
exceeding weekly work periods and conducted up to
45 hours in such cases where the weekly work period
is determined by contracts as less than 45 hours
are works for extended times. Overtime, meaning
work exceeding the limits determined by the law in
connection with work periods, is a concept closely
related to labor health and psychology. Overtime
that a worker must achieve by spending more effort
after completion of normal work periods limits an
employer’s freedom.

Overtime is divided into three according to the
reasons requiring overtime. As expressly noted by
the Labor Law, the first of them refers to “normal
overtime” conducted for national general interests or
job nature or reasons such as increased production.
The second refers to “overtime conducted due to
compulsory reasons” carried out during an actual or
potential accident or urgent works required to be
done for machinery or equipment and tools or upon

the emergence of compulsory reasons. The third
type of overtime refers to “overtime conducted in
extraordinary circumstances”. Accordingly, there is
stipulation that in cases where overtime is considered
necessary during mobilization in such businesses
meeting the requirements of national defense
provided however that this period is not exceeded,
the Cabinet may increase daily work periods to the
maximum work capability of the workers according
to the types of works and degree of requirements.
Apart from the three types specified for overtime,
preparatory, complementary and cleaning works
regulated by Article 70 of the Labor Law, which may
be defined as additional works compulsorily done
before or after daily work periods so that primary
work maintained may be achieved reqularly are
covered under the title “overtime due to preparatory
and cleaning works”.

It must be noted in this context that justification for
and types of overtime are not important in terms of
wages at all. The wages to be paid for each hour of
overtime is paid by increasing the sum per hour of
work by fifty per cent. In case of works for extended
periods, wages to be paid for each hour of overtime
is paid by increasing the sum of normal work wages
per hour by twenty five per cent. In case of other
methods of payments determined on a daily, weekly
and monthly basis apart from the hourly wages, the
sum to be found after calculating hourly wages are
increased by these percentages. Workers doing
overtime or work for extended times may optionally
use as free time 1 hour and 3 minutes for each hour
of overtime and 1 hour and 15 minutes for each time
of work for extended times in consideration for such




Isyerinde fazla calisma uygulanmasini isteyen
isverenin, iscinin onayini almasi sarttir. Bu onay,
isverence her vyilbasinda iscilerden yazili olarak alinir
ve is¢i ozlik dosyasinda saklanir. Yargitay’a gore,
onay kosulunun gergeklesmesinden ve fazla calisma
vapilacadinin iscilere duyurulmasindan sonra isginin
fazla galisma yukumlulugu dogmaktadr.

FAZLA CALISMANIN AZAMI SINIRLARI;

Zamanlama Maksimum Calisma Suresi
Gunlok 11 saat
Gece 7.5 saat
Haftalik 45 saat
(denklestirme harig)

Ayrica, villik 270 saatten fazla, “fazla calisma”
yapilamayacaktir.

FAZLA CALISMANIN YASAKLANDIGI
KISILER VE ISLER;

I Saglik kurallari bakimindan ginde en ¢ok 75 saat
veya daha az ¢alisiimasi gereken islerde fazla ¢alisma
yapilamaz.

Il. Gece ¢alismalarinda olagan fazla ¢alisma yapilamaz.
lI.Maden ocaklari, kablo dosemesi, kanalizasyon,
tunel insaati gibi islerin yer ve su altinda vyapilan
islerinde fazla ¢alisma yapilamaz.

IV.Kismi streli is sozlesmesi ile calistirilan iscilere fazla
strelerle calisma yaptirilamaz.

V.18 yasindan kugulk olanlar, fazla ¢calisma yapamaz.
VI. Saglik nedeniyle fazla calisma yapamayacak isciler,
fazla ¢alisma yapamaz.

VII.Gebe, yenidogum yapmis ve cocuk emzirenisgiler,
fazla calisma yapamaz.
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SONUC

Fazla calismaya iliskin sinir ve yasaklara uyulmamasinin
hukuki yaptirimi ve idari para cezalar bulunmaktadir.
Fazla calismanin maksimum azami sinirlarinin asiimasi
ve mevzuat geredi fazla calismanin yasaklandig
kisi ve islere aykiri davranilmasi durumunda kanuna
aykirilik s6z konusu olacaktir. Bu durumda, emredici
hukumlere  aykirt  sekilde  calismaya  zorlanan
isciler acisindan bu durumun, hakli fesih nedeni
olusturacadini soyleyebiliriz. Fazla calismalara iliskin
Ucreti 6demeyen, iscive hak ettidi serbest zamani alti
ay zarfinda kullandirmayan, fazla calismalarda iscinin
onayini almayan isverenler ise idari para cezasi ile karsi
karsiya kalacaklardir. Onemle belirtmek gerekir ki,
calisaniscilerin haklarinin korunmasi amaciyla; calisma
strelerine aykir davranan isverenin 6deyecedi idari
para cezalarinin yUkseltiimesine iliskin yasa tasarisi da
komisyondadir.

FAZLA CALISMA SINIRLARI VE YASAKLARI

ENG

works in lieu of increased wages. Because it is up to
the option of the worker to use free time under the
legislation, the employer must meet the worker’s
request in connection therewith.

An employer requiring overtime in a business must
obtain the worker’s consent. This consent is obtained
by the employer from workers in writing at the start
of each year and retained in worker service files.
According to the Supreme Court of Appeals, a worker
is obligated to do overtime upon satisfaction of this
condition of consent and notice to workers about
overtime.

OVERTIME MAXIMUM LIMITS

Timing Maximum Work Period
Daily 11 hours
Night 75 hours
Weekly 45 hours
(excluding offsetting)

In addition, “overtime” in excess of 270 hours may not
be done.

PERSONS AND WORKS IN RESPECT OF
WHICH OVERTIME IS PROHIBITED:

I. No overtime may be done in such works requiring
daily work of a maximum 7.5 hours or more in view of
health rules.

Il. No usual overtime may be done as part of night
works.

lll.No overtime may be done in works performed
underground or under water as part of works such
as mines, cable installation, sewerage and tunnel
construction.

IV.Workers employed under labor contracts with a
partial term may not be required to do overtime for
extended times.

V. Persons younger than 18 may not do overtime.

VI. Persons who are unable to do overtime due to
health may not do overtime.

VIl.Workers who are pregnant, have just delivered
babies and are breastfeed babies may not do
overtime.

OVERTIME LIMITATIONS AND PROHIBITIONS

CONCLUSION

Failure to observe limitations and prohibitions
in connection with overtime are subject to legal
sanctions and administrative fines. Exceeding the
maximum limitations for overtime and misconduct
against persons and jobs in respect of which overtime
is prohibited by law would constitute contravention
of the law. In this case, we may comment that this
condition could constitute justifiable grounds for
termination in view of workers forced to work in
violation of imperative provisions. Administrative
fines would be imposed on such employers not
paying wages for overtime, not letting workers use
free time earned within a period of six months and
not obtaining consent of workers for overtime. It
must be stressed that there is presently a bill before
the commission, which proposes that administrative
fines be raised for employers acting contrary to work
periods for the purpose of protecting workers’ rights.
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TURK HUKUKU'NA GORE KARADA ESYA
TASIMALARINDA TASIYICININ ZIYA VE
HASARDAN SORUMLULUGU

Yurt ici esya tasimaciligi konusu, 6102 sayili Tark
Ticaret Kanunu’nun 850 ve devami maddeleri ile 856-
893. maddelerinde duzenlenmistir.

ZAMAN BAKIMINDAN UYGULAMA
6102 sayili Turk Ticaret Kanunu 01.07.2012 tarihinde
yUrurlige girmistir ve bu vyakin slreg, tasima
isleri bakimindan kanunlarin  zaman bakimindan
uygulanmasi sorununu giindeme getirmistir.

Oncelikle, 6102 sayili yasa oncesi yurirlukte olan
6762 sayili Tark Ticaret Kanunu yUrUrlikte iken
yapilmis olan tasima sozlesmeleri, 6762 sayili Kanuna
tabidir. Ancak, Tark Ticaret Kanunu'nun yurirlige
girmesinden sonra gerceklesen, tasima hukukuna
6zqU, ziya ve hasardan dolayr sorumluluk halleri ile
tastyicinin sorumluluk siniflan hakkinda 6102 sayili
Turk Ticaret Kanunu hikumleri uygulanacaktir.

TASIYICININ SORUMLULUGU

Tasima hukuku dendiginde, tasiyicinin sorumluluguna
dair hukumler emredici niteliktedir. Buna gore,
belirtilen  duzenlemelerin  tasiyiciya  yikledigi
sorumluluklarin = 6nceden  hafifletimesi  veya
kaldirlmasi  sonucunu  doduran tim  sozlesme
huktmleri yasa geredi gegersiz kabul edilmektedir.
Yine, bu huikumlerin, isletme tuziklerinde, genel
islem sartlarinda, tarifelerde veya benzer dider
belgelerde ongorulmis olmalari halinde de sonuc
degismeyecektir.

Kural olarak tasiyici, esyanin tasinmak Uzere teslim
alinmasindan teslim edilmesine kadar gececek
sire icinde, esyanin ziyaindan ve hasarindan dodan
zararlardan sorumludur.

AV. AYSE DERYA ELCIN
delcin@egemenoglu.av.tr

Zararin olusmasina, gonderenin veya génderilenin bir
davranisi ya da esyanin 6zel bir ayibi sebep olmussa,
tazminat borcunun dodmasinda ve kapsaminin
belirlenmesinde, bu olgularin ne élcide etkili oldugu
dikkate alinacaktir,

TASIYICININ SORUMLULUGUNUN
SINIRLANMASI

Fakat tasima faaliyeti temelde buUnyesinde buyuk
bir risk barindirdigindan, ilgili sektorde faaliyet
gosterilmesinin - engellenmemesi adina,  vyasal
duzenlemelerle, tasiyicinin sorumlulugunun  belli
oleude sinirlandirilmasi yoluna gidilmistir. Buna gore,

| Ziya ve hasar, tasiyanin en viksek ozeni
gostermesine ragmen kaginamayacadi ve sonuglarini
dnleyemeyecedi sebeplerden meydana gelmisse,
tastyici sorumluluktan kurtulacaktir.

Il. Tasiyicl, tasima aracindaki arizaya veya tasiti
kiraladigi ~ kisinin, onun  temsilcilerinin ~ veya
calisanlarinin - kusuruna dayanarak sorumluluktan
kurtulamayacaktir,

l.Ztya ve hasar asagidaki hallerden  birine
baglanabiliyor ise tasiyici sorumluluktan kurtulacaktir:
- Sozlesme veya teamile uygun olarak Ustd agik
bir aracin kullaniimasi (ziya veya hasar, gonderenin,
esyanin tasinmasina iliskin 6zel talimatlarina tasiyicinin
uymamasindan ileri gelmisse, taslyici sorumluluktan
kurtulamayacaktir)
- Gonderen tarafindan yapilan yetersiz ambalajlama
Esyanin gonderen veya gonderilen tarafindan
isleme tabi tutulmasi, yuklenmesi veya bosaltiimasi
Esyanin; ozellikle kinlma, paslanma, bozulma,
kuruma, sizma, olagan fire yoluyla kolayca zarar

ENG

CARRIER'S LIABILITY FOR LOSSES AND
DAMAGES IN CASE OF OVERLAND GOODS
TRANSPORT ACCORDING TO TURKISH LAW

AYSE DERYA ELCIN, ASSOCIATE
delcin@egemenoglu.av.tr

The issue of local goods transport is regulated by
Article 850 and continuing Articles 856 - 893 of the
Turkish Commercial Code (TTK) No. 6102.

PRACTICE IN TERMS OF TIME

Turkish Commercial Code (TTK) No. 6102 entered into
force on 07/01/2012 and this recent process has raised
the issue of the application of laws in terms of time
with respect to transport works.

First, such transport contracts concluded when
Turkish Commercial Code (TTK) No. 6762 that was
in force before Law No. 6102 are subject to Law No.
6762. However, the provisions of Turkish Commercial
Code (TTK) No. 6102 will be applicable for liabilities for
losses and damages specific for transport law, which
take place after the entry into force of the Turkish
Commercial Code (TTK), as well as limitations to
carrier’s liability.

CARRIER’S LIABILITY

When it comes to transport law, the provisions in
connection with the carrier’s responsibility are of
an imperative nature. Accordingly, any contractual
provisions giving rise to prior alleviation or
discontinuation of liabilities imposed by the said
requlations on the carrier are considered void by
law. Again, this would also apply in cases where such
provisions would be envisaged in the operating
ordinances, general operating conditions, tariffs or
any other similar documents.

As a rule, the carrier is liable for damages arising from
losses and destruction of goods in the period which
would pass from the take-over of goods for transport
to delivery.

In cases where there is conduct of the consigner or
consignee or a particular defect of the goods in the
development of damages, the extent of the effects of
these factors would be considered in determining the
emergence of any indemnity obligation and its scope.

LIMITATION OF CARRIER’S LIABILITY
Carrier’s Liability is limited to some extent through
legal requlations for the sake of not preventing
involvement in the relevant industry because
transport operations inherently accommodate a
major risk. Accordingly:

|. The carrier would be relieved of liability in cases
where losses and damages occurred due to reasons
it could not avoid and prevent the consequences
thereof although it paid maximum care in connection
therewith.

Il. The carrier could not escape liability by relying on
the failure in transport vehicles or faults of persons to
whom it leased vehicles or their representatives or
employees.

II.If losses and damages could be attributed to one
of the following conditions, the carrier would be
relieved of liability:
-Use of a vehicle with an exposed top in compliance
with contract or customs (the carrier could not be
relieved of liability if losses and damages occurred
due to the carrier’s failure to observe the consigner’s
particularinstructions for goods transport).
Inadequate packaging done by consigner.
Handling, loading or unloading of goods by
consigner or consignee.




gormesine yol agan dodal niteligi (tasiyici, sozlesme
uyarinca esyayi sicada, soduda, 1si dedisikliklerine,
neme, sarsintilaraya dabenzer etkilere karsi dzel olarak
koruma yukumluligunde ise, sorumsuzluk, ancak, hal
ve sartlara gore, dzellikle de gerekli donanimin segimi,
bakimi ve kullaniimasina iliskin kendisine disen tim
onlemleri almis ve 6zel talimatlara uygun davranmasi
halinde s6z konusu olacaktir)

Canli hayvan tasimasi (sorumsuzluk, ancak, hal
ve sartlara gore, tasiyicinin kendisine disen tum
onlemleri almis ve ozel talimatlara uygun davranmis
olmasina baglidir)

IV.Gonderinin ziyal veya hasari hélinde, ¢denecek
tazminat bakimindan ise, tasiyici,

Tamaminin zayi olmasi ya da hasara udramasi
halinde, gonderinin net olmayan adirhidinin her bir
kilogrami icin 8,33 Ozel Cekme Hakkini karsilayan
tutar ile sinirli olacaktir.

MUnferit pargalarinin ziyal veya hasari hélinde
tasiyicinin sorumlulugu;

a. Conderinin - tamami dederini kaybetmisse
tamaminin,

b. Gonderinin  bir  kismi dederini  kaybetmisse,
dederini kaybeden kisminin, net olmayan agirhiginin
her bir kilogrami icin 8,33 Ozel Cekme Hakkini (bir
huktmetin, diderinin merkez bankasindan onun
ulusal parasini cekmesine olanak veren bir hak)
karsilayan tutar ile sinirli olacaktir,

Tasiyicinin, tasima suresinin asilmasindan dodan
sorumluludu, tasima Gcretinin Gg kati ile sinichidir.

V. Gonderilenin ziyai veya hasari nedeniyle, tasiyicinin
sorumlu oldugu hallerde, tasiyici 6demesi gereken
tazminat haricinde, ayrica, tasima Ucretini  geri
vermesinin yani sira, tasima ile ilgili vergileri, resimleri
ve tasima isi nedeniyle dodan diger giderleri de
karsilayacaktir.

TR

ZAMAN ASIMI VE RUCU

Tasima faaliyetinin - dinamik  vyapisi,  tasimadan
kaynaklanan taleplerin kisa surede kullaniimasini
gerekli kilmaktadir. Bu, taraflarin hangi strelerde,
nelerden sorumlu olacaklarini bilmeleri  anlami
tastyacaktir.

Buna gore, karayolu ile esya tasimalarinda, taleplerin
kullanilabilmesi bir yillik zamanasimina tabi olup bu
stre, esyanin gonderilene teslimi ile; esya tamamen
zayi oldugu icin gidecegi yere ulasamamis ise, esyanin
teslimi gereken tarihten itibaren baslayacaktir.

Rucu haklar (Gercekte zarar borclusu olmamasina
ragmen, hukuken zararin muhatabi  addedilenin,
bu sebeple, gergek zarar bor¢lusu yerine katlandig
zarar tutarini, gergek zarar borglusundan talep
edebilme hakkidir; asil tasiyicinin alt tasiyana ricuu,
sigorta sirketinin alt tasiyana ricuy, sigorta sirketinin
UgUncU sahislara ricuu gibi.) bakimindan bu bir
yillik zamanasimi, ricu alacaklisinin zarar ve ricu
bor¢lusunu 6drenmesinden itibaren ¢ ay icinde
zarar borglusuna bildirimde bulunmasi sartiyla, ricu
alacaklisina karsi Mahkeme kararinin  kesinlestigi
gunden itibaren; kesinlesmis Mahkeme  karari
bulunmayan hallerde de rlcu alacaklisinin borcu ifa
ettigi tarihten itibaren islemeye baslayacaktir.

TURK HUKUKU'NA GORE KARADA ESYA TASIMALARINDA TASIYICININ ZIYA VE

HASARDAN SORUMLULUGU
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Natural characteristics of goods causing them
to suffer damages easily as a result of fracture, rust,
deterioration, drying, leakage and ordinary waste (in
cases where carrier is obligated particularly to protect
the goods against heat, cold, thermal variations,
moisture, shocks or any other similar effects as per the
contract, it could disclaim liability only depending on
prevailing conditions and circumstances, particularly
in case it has taken any measures on its part in
connection with the selection, maintenance and use
of necessary equipment, acting in compliance with
particular instructions).

Live animal transport (disclaim of liability would
only be possible in case it has taken any measures
on its part, acting in compliance with particular
instructions).

4. In view of damages to be paid to the consignee in
case of losses or damages,

Carrier liability will be limited to the sum meeting
8.33 Special Drawing Rights for each kilo of gross
weight of the consignment in case of total loss or
damages

In case of losses and damages to individual parts,
the carrier’s liability shall be limited to the sum
meeting 8.33 Special Drawing Rights (a right of a
government allowing it to draw funds from other’s
central bank in the latter’s national currency) for each
kilo of gross weight of:

a. theentire consignment if the consignment suffered
total value loss, or

b. the portion suffering value loss if the consignment
suffered partial value loss

Thecarrier’sliability arising from excessive transport
period is limited to three times the transport fee.

V. In cases where the carrier is liable due to losses
and damages to the consignment, the carrier shall
additionally meet any transport related taxes, duties
and other costs arising from the transport job in
addition to a refund of the transport fee apart from
damages payable.

TIME BAR AND RECOURSE

The dynamic structure of transport activity requires
the exercise of requests arising from transport in a
short period. This means that parties must know the
specific periods and specific requirements for which
they are liable.

Accordingly, the entitlement to the exercise of claims
in overland goods transport is subject to a one year
time bar and this period will start upon delivery of
the goods to the consignee or the date on which the
goods are required to be delivered in case of failure
for goods to reach their destination due to total loss.

In view of recourse rights (it refers to the right of
the party considered as the addressee of damages
legally although it is not actually debtor of damages
to claim the sum of damages incurred by it in lieu of
actual damage debtor from actual damage debtor on
such a ground; such as recourse by principal carrier
to sub-carrier, recourse by insurance company to
sub-carrier, recourse by insurance company to Third
Persons...), this one vyear time bar will start running
from the date of finalization of a court decision
against the recourse claimant provided however that
the recourse claimant serves a notice on the damage
debtor within three months after learning about the
damages and recourse debtor or from the date when
the recourse claimant met its obligations in cases
where there is no finalized court decision.

CARRIER’S LIABILITY FOR LOSSES AND DAMAGES IN CASE OF OVERLAND GOODS TRANSPORT ACCORDING

TO TURKISH LAW
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TRAFIK KAZALARI VE
HUKUKI SONUCLARI

AV. ASLI ADALI, AV. ESIN TANERI

aadali@egemenoglu.av.tr , etaneri@egemenoglu.av.tr

2918 sayili Karayollari Trafik Kanunu (KTK)nin 3.
Maddesi’'ne gore trafik kazasi “Karayollari Gzerinde bir
veya birden fazla aracin karistigi 6lum, yaralanma ve
zararla sonuclanmis olaydir.” Ulkemizde heryil binlerce
insanin canina mal olan trafik kazalar hususunda,
KTK, Turk Ceza Kanunu (TCK) ve Borclar Kanunu
(BK) vyaptinmlar 6ngorse de vaptinmlarin  higbiri
kazalarin 6niine gecememekte ve maalesef binlerce
kisi ciddi zararlara ugramaktadir. Iste burada bu tur
kazalarin hukuki sonuglan ve bunlardan kaynaklanan
maddi ve manevi zararlarin tazmini sorunu ortaya
¢ikmaktadir. Kaza sonrasi olusacak zarar maddi yani
fiili zarar olabilecegi gibi, yoksun kalinan kér da olabilir.
Tum bunlarin yaninda ana alacagin yaninda bir de
olay tarihinden itibaren isleyecek faiz alacadi vardir.
Manevi tazminat ve mahrum kalinan destek zarariicin
ayrica tazminat davasi agilmalidir.

Motorlu arag isletenin sorumluludu, Karayollar Trafik
Kanunu’'nda duzenlenmis olan o6zel bir kusursuz
sorumluluk halidir.

KTK KAPSAMINDA DUZENLENEN
HALLER NELERDIR?

KTK’da duzenlenen bu sorumlulugun uygulama alani,
karayolunda, isletiime halindeki motorlu araclarin
sebep oldugu zararlarla sinirli olup, aracin bir kimsenin
dlmesi veya vyaralanmasina sebep olmasindan
dogan maddi zararlar ile bir mala verilen zararlardan
sorumluluk bu kapsamdadir.

KAZA OLDUGUNDA NELER
YAPILMALIDIR?

Kaza halinde, oncelikle gerekli guvenlik onlemleri
alinmalive eger gerekliise 155,156 numarali telefondan
trafik zabitasi gibi numaralar aranarak polis, jandarma

ve ambulans gibi ¢agrilmasi gereken ilgililer olay
verine derhal ¢adriimalidir. Sadece maddi hasarla
sonuglanan kazalardan sonra taraflar kaza tespit
tutanad tutabilirler.

KAZA TESPIT TUTANAGININ NE
SEKILDETUTULMASIGEREKMEKTEDIR?
Kaza Tespit Tutanadi, vyalniz maddi hasarla
sonuclanan kazalardan sonra, taraflarin kazanin olus
seklinin tutanak ile tespitinde anlasiimasi halinde
doldurulacaktir. Doldurulan form strtculer tarafindan
imzalanacak olup, surtcdlerin ehliyet fotokopisi,
ruhsat fotokopisi, trafik sigortasi policesi fotokopisi
forma eklenmelidir. Hak sahipleri karsi tarafin Karayolu
Zorunlu Mali Sorumluluk Sigortasi (Trafik Sigortasi,
ZMSS) policesini veya kendi araglarinin kasko sigortasi
policesini dUzenleyen sigorta sirketine yukaridaki
madde hukmune uygun olarak doldurduklarn Tutanak
ve varsa fotodraflar ile basvuracaklardir.

TRAFIK KAZASI TESPIT TUTANAGININ
TRAFIK ZABITASINCA DUZENLENMESI
GEREKLI HALLER NELERDIR?

A. SUrlcU belgesiz motorlu ara¢ kullaniliyorsa veya
yetersiz sUrlicl belgesi ile motorlu arag kullaniliyorsa,
B. SUrGclde vyas kucUklugu wvarsa, C. SurUctde
alkol veya akil saghdi suphesi varsa, D. Kazaya
karisan araclardan birinin veya daha fazlasinin kamu
kurumlarina ait olmasi, E. Kamu kurumlarina ait esyada
zarar meydana gelirse, F. Trafik Kazasinda sadece 3
Uncukisilere ait esyalara zarar gelirse,G. Kazaya karisan
araglardan birinin veya birkaginin trafik sigortasinin
bulunmamasi halinde, H. Trafik kazasi 6lum ve/veya
bedeni zarar ile sonuglanmissa. Maddi hasar meydana
gelen kazalarda, kazaya dahil kisilerin timu, yetkili
ve gorevli kisinin gelmesine lizum goérmezlerse,

ENG

TRAFFIC ACCIDENTS AND
THEIR LEGAL CONSEQUENCES

ASLI ADALI, ASSOCIATE & ESIN TANERI, ASSOCIATE
aadali@egemenoglu.av.tr , etaneri@egemenoglu.av.tr

According to Article 3 of Highways Traffic Law No.
2918 (KTK), a traffic accident is “an incident involving
one or more vehicles on the highway, which results
in death, injuries and damages”. Although KTK, TCK
(Turkish Criminal Code) and Obligations Law (BK)
stipulate sanctionsin connectionwithtrafficaccidents
causing thousands of deaths in our country annually,
none of the sanctions can prevent accidents and
unfortunately, thousands of people incur substantial
damages. This is where legal consequences of
such accidents arise coupled with the issue of
indemnification for tangible and intangible damages
arising thereof. Damages incurred in an accident may
be tangible namely actual and also loss of profit. In
addition, there would be claims for interest which
would accrue from the incident date apart from the
principal claims. Legal action for damages must be
additionally filed for intangible damages and losses
due to deprivation of support.

Liability of motor vehicle operators is a case of
particular absolute liability requlated by the Highways
Traffic Law.

WHAT ARE THE CASES REGULATED

BY KTK?

The application area of this liability reqgulated by
KTK is limited to damages caused by motor vehicles
operating on highways, and liability for tangible
damages arising from a vehicle causing someone to
be killed orinjured and damages inflicted on property
are in this scope.

WHAT TO DO IN CASE OF AN
ACCIDENT?

In case of an accident, necessary safety measures
must be taken and if necessary, the traffic police
hotlines such as 155 and 156 must be called so that
necessary units such as police, gendarmerie and
ambulance may be sent to the incident scene. Parties
may directly issue accident report after accidents
resulting in tangible damages only.

HOW TO ISSUE ACCIDENT REPORT?

Accident report would be issued on a standard form
in case of mutual agreement on how an accident
occurred following such accidents resulting in material
damages only. The completed form would be signed
by drivers, with photocopies of driving licenses,
vehicle ownership licenses and traffic insurance
policies attached thereto. Right holders would apply
to the insurance company issuing the Highway
Compulsory Financial Liability Insurance (Traffic
Insurance, ZMSS) policies for the counterparty or the
insurance company issuing automobile insurance for
their own vehicles with the minutes completed as per
the provisions of the above article, and photos, if any.

WHAT ARE THE INSTANCES REQUIRING
THE ISSUE OF TRAFFIC ACCIDENT
REPORT BY TRAFFIC POLICE?

A. Where a driver drives a motor vehicle without
the required licenses or drives it with an inadequate
driving license B. Where a driver is of minor age

C. Where a driver is suspected to be under the
influence of alcohol or has mental health problems
D. Where one or more of the vehicles involved in an
accident are owned by governmental bodies.




bunu aralarinda yazili olarak saptamak sureti ile kaza
yerinden ayrilabilirler.

TRAFIK KAZASI SONRASI ORTAYA
CIKACAK HUKUKI SONUCLAR
NELERDIR?

a) Cezai Sorumluluk

KTK veya Karayollari Trafik Yonetmeligi'ne aykir
hareket edenler hakkinda - eylemleri bir baska
sug teskil etse veya etmese dahi - trafik polisi
veya kimi durumlarda vetkili Cumhuriyet Savcis
tarafindan vyuarurlukte olan Trafik Cezasi Hukamleri
dodrultusunda idari para cezasina hukmedilmektedir
ve hatta trafikten men ehliyetin alinmasi, stricU
belgesine ceza puani uygulanmasi gibi mueyyideler
uygulanmaktadir. Trafik Cezalari her vyil yeniden
duzenlenmektedir. Bunlarin yani sira trafik kazasi
neticesinde meydana gelen vyaralanma veya olim
olaylari neticesinde ilgili Cumhuriyet Bassavciligrnca
kamu davasi agilmaktadir ve agilacak davalarda sanigin
kusuru, verilecek cezanin belirlenmesi  acisindan
onem arz etmektedir.

b) Hukuki Sorumluluk

Trafik kazasi neticesinde yaralanan, ozurlu kalan ve
maliagidan zarara ugrayantaraf zarara sebebiyet veren
kisiden maddive manevi zararinin karsilanmasini talep
edebilir. Kazaya udrayan aracta meydana gelen hasar
bedeli, tamir stresi icerisinde kiralanan ara¢ gideri,
hastane ve ilac giderleri, calisilamamis gunler nedeni
ile ugranan kazan¢ kaybi maddi tazminat olarak
talep edilebilecek kalemlerin basinda gelmektedir.
BK 51. Madde uyarinca, hakim, tazminatin kapsamini
ve 6denme bigimini, durumun geredini ve ozellikle
kusurun adgirhgini goéz 6nune alarak belirlemektedir.
Maddi tazminatin yani sira kaza neticesinde maddur
olmus kisi manevi tazminat talebinde de bulunabilir.
Adir bedensel zarar veya olim halinde, zarar
gorenin veya olenin yakinlarina da manevi tazminat
olarak uygun bir miktar paranin 6denmesine karar
verilebilir. Kazaya karisan aracin strtcUsinin aracin
sahibi  olmamasi durumunda, tazminat talepleri
ayni zamanda arac sahibine de yonetilir. Ancak arac
sahibinin  6dedidi tazminat bedelleri icin kazaya
karisan striclye ricu etme hakki mevcuttur.
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c) Meydana Gelecek Zararlar Nedeni ile Odenecek
Tazminatlarin Sigorta Teminati Altina Alinmasi

Trafik  kazalari  neticesinde  meydana  gelen
maddi zararlar sigorta sirketleri tarafindan da
karsilanabilmektedir.

c.1.) Kasko Sigortasi; Isbu sigorta gerceklesen riziko
dolayisiylasigortaettirenin motorlu aracinda meydana
gelen zarari karsilamayi amag edinen bir mal sigortasi
Urinudur ve ugranilan maddi zararlarn glvence
altina almayi garanti eder. Araca ani ve harici etkiler
neticesinde sabit veya hareketli bir cismin carpmasi ya
da aracin yanmasi, calinmasi veya calinmaya tesebbls
bu sigorta tirinin konusu icindedir ve sigorta Tirkiye
siniflari icinde gegerlidir. Sigorta ettiren rizikonun
gerceklestigini 6grendiginden itibaren en geg 5 is
gund icinde durumu sigortaciya bildirmek zorundadir.
c.2.) Karayollari Motorlu Araglar  Zorunlu  Mali
Sorumluluk Sigortasi (Yaygin Adiyla Trafik Sigortasi,
ZMSS); Her arag sahibi tarafindan yaptirilmasi ve her
yil yenilenmesi zorundadir. Trafik sigortasi kaza aninda
karsi tarafa verilebilecek bedeni ve maddi zararlari
glivence altina alan bir sigortadir. Sadece maddi
zararlari karsilamakta olup, manevi zarar sigorta
kapsaminda dedildir. Zarar maddi hasara iliskin ise,
onanm (yedek parga ve iscilik) giderleri tazminata
dahildir. Kisiye iliskin zarar varsa yaralanma halinde ilk
yardim muayene ve kontrol veya yaralanma nedeni
ile ayakta, klinikte, hastane veya benzeri yerlerdeki
tedavi giderleriile tedaviyle ilgili diger giderler sigorta
teminati kapsamindadir. Olimle sonuclanan kazalarda
zarar, defin giderleri ile desteginden yoksun kalanlarin
zararindan ibarettir.

c.3.) Karayolu Yolcu Tasimaciligi Zorunlu Koltuk Ferdi
Sigortasl; Yolcu tasimaciidi  esnasinda  meydana
gelen kaza nedeni ile yolcunun - hatta surict ve
yardimcilarinin - kaza nedeni ile ugradigi zarari
karsilamaya vyonelik KTK'da belirtilen zorunlu bir
sigorta turudur. Bu genel dederlendirmeler isiginda
trafik kazasi neticesinde araci hasar gormus, kendisi
yaralanmis veya 6zurli kalmis kisilerin ve yine trafik
kazasinda vyakinini kaybetmis mirascilarin zorunlu
trafik sigortalarina basvuruda bulunmak sureti ile
maddi ve bedensel zararlarinin tazminini talep etme
haklar mevcuttur.

TRAFIK KAZALARI VE HUKUKI SONUCLARI
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E. Where damages are incurred by the vehicles owned
by governmental bodies. F. Where only property
owned by Third Persons are damaged by the traffic
accident. G. Where one or several of the vehicles
involved in the accident lacks or lack traffic insurance.
H. Where the traffic accident results in death and /
or bodily injuries. In accidents resulting in material
damages, any persons involved in the accident may
leave the accident scene upon mutual agreement in
writing if they agree that it is not necessary for officials
to arrive on the scene.

WHAT ARE THE LEGAL CONSEQUENCES
TO OCCUR AFTER TRAFFIC ACCIDENT?
a) Criminal Liability

Administrative  fines are imposed by traffic
policemen or competent public prosecutors in
certain instances on violators of KTK or Highways
Traffic Regulation notwithstanding their misconduct
constitutes another offense and sanctions such as
a ban from driving, seizure of driving licenses and
applying penalty points to driving licenses may also
be enforced. Traffic penalties are revised annually.
In addition, public prosecution is instituted by the
relevant public prosecutors and the defendant’s fault
isimportant in the determination of the penalty to be
given as a result of the legal action to be filed.

b) Civil Liability

Any persons suffering injuries, disabilities and material
damages may claim tangible and intangible damages
from persons causing such damages. Items for which
material damages may be claimed mainly include the
sum of damages inflicted on the vehicle involved in
the accident, car rental costs during the repair period,
hospital and medicine costs and loss of income for days
of work due to disability. As per BK Article 51, a judge
determines the scope of the damages and the payment
method by considering due action for the incident,
particularly severity of fault. In addition to material
damages, accident victims may also claim damages
for mental anguish. An award may be made for the
payment of a suitable sum of money as intangible
damages to victims or relatives of the deceased in case
of heavy bodily injuries or death. In cases where the
driver of the vehicle involved in the accident is not the

TRAFFIC ACCIDENTS AND THEIR LEGAL CONSEQUENCES

vehicle owner, claims for damages may also be directed
to the vehicle owner. However, the vehicle owner is
entitled to have recourse to the driver involved in the
accident for sums of damages paid.

¢) Provision of Insurance Coverage for Damages to be
Paid Due to Damages to be Incurred

Material damages incurred as a result of traffic
accidents may also be covered by insurance
companies.

c.1.) Automobile Insurance: Thisinsuranceis a property
insurance product aiming at covering damages
incurred by the motor vehicle of the party taking out
insurance due to risks taking place and guarantees
assurance for material damages incurred. A fixed or
moving object hitting the vehicle as a result of sudden
and external factors or the vehicle catching fire, and
being stolen or attempted to be stolen are included
in this type of insurance product and the insurance
is valid in the territories of Turkey. The insured must
inform the insurer of an accident no later than 5
business days from the date of learning about the
occurrence of an accident.

c.2.) Motorways Motor Vehicles Compulsory Financial
Liability Insurance (commonly known as Traffic
Insurance, ZMSS): It must be taken out and renewed
by each vehicle owner annually. Traffic Insurance is an
insurance providing coverage for bodily and material
damages inflicted on the counterparty. It only covers
material damages, excluding damages for mental
anguish. If damages relate to material damages,
repair (spare parts and labor) costs are included in the
damages. If there are any bodily injuries, the insurance
cover includes the costs for first aid examination and
control or treatment at outpatient or inpatient clinics
or hospitals or other similar places as well any other
treatment related costs. Damages in case of accidents
resulting in death comprise burial costs and damages
for the deprivation of support for relevant persons.
c.3.) Overland Passenger Transport Compulsory
Individual Seat Insurance: It is @ compulsory type of
insurance product prescribed by KTK in connection
with indemnification of damages incurred by
passengers and even drivers and their assistants due
to an accident occurring during passenger transport.
Inlight of these overall assessments, persons suffering



c.4.) ihtiyari Mali Sorumluluk Sigortasi (iIMSS); Motorlu
arac isleteninin aracin isletilmesinden dolayr KTK ve
genel hikumlere gére olusan ve ZMSS hadleri disinda
kalan hukuki sorumlulugunu sigorta poligesinde
yazili azami hadlere kadar sigorta glvencesi altina
alan bir sigorta s6zlesmesidir. Bu sigorta, ZMSSnin
guvencesini yeterli bulmayan isletenler tarafindan ek
olarak yapilmaktadir.

KAZA NETICESINDE ARAC DEGER
KAYBI VE KAZANC KAYBI
ZARARLARININ TAZMINI

Trafik kazasi neticesinde, kazada kusuru bulunan
taraf, karsl tarafin aracinda meydana gelen deder ve
ticari deger kaybini tazmin etmekle yukamld oldugu
qibi, karsi tarafin kazang kaybini da tazmin etmekle
yukumladuar.

Deger Kaybi, Zorunlu Trafik Sigortasi Kapsami Dahilinde
Kabul Edilmektedir

KTK’'nin 91. maddesine gére dizenlenmis bir ZMSS
Policesi ile sigortaci, ara¢ isleteninin 85. maddedeki
kusursuz sorumluluguna moteselsilen (tum borca
sorumlu olarak) ortak olmaktadir. Bu nedenle Yargitay
kararlarinda, sigortanin karsi tarafin aracindaki deger
kaybini da karsilamasi gerektidi belirtilmektedir.
Dolayisiyla her hangi bir trafik kazasinda, kazada
kusurlu olan taraf karsi tarafin aracinda meydana
gelen deger kaybindan sorumlu oldudu gibi, KTK daki
duzenleme ve Yargitay'in yerlesmis kararlarina
gore, bu halde trafik sigortacisi da, sadece Uglnci
kisinin (kars! tarafin) aracinda meydana gelen hasar
bedelinden dedil, “dogrudan zarar” kabul edilen
deder kaybindan da sorumlu olmaktadir.

Kazang Kaybi, Zorunlu Trafik Sigortasi Kapsami
Dahilinde Kabul Edilmemektedir

Karayollari Motorlu Aracglar ZMSS Genel Sartlar’nda
Teminat Disinda Kalan Haller bashdi altinda A.3.1.m
hiukmU  geregince  dolayli  zararlar  nedeniyle
yoneltilecek tazminat talepleri  kapsam disinda
kalmaktadir. Bu nedenle kaza halinde, karsi tarafin
kazang kaybi trafik sigortasi kapsamina dahil degildir.
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ONERIMIZ

Sonug olarak; ozellikle dodacak zararlar nedeniyle
ddenecek tazminatlarin sigorta teminati kapsamina
alinmasinda, IMMS  policesinin - manevi tazminat
taleplerini de kapsayacak sekilde dizenlenmesi, ticari
isletmelerde olusabilecek is kazalarinin sonucu olarak
isletmenin hukuki sorumluludu geregince isletmeye
bir hizmet sozlesmesi ile badli ve Sosyal Sigortalar
Yasas’'na tabi calisanlar veya hak sahipleri tarafindan
isverendenistenebilecek tazminat taleplerini kapsama
alan isveren mali mesuliyet policelerine, calisanlarin
isverence sadlanan bir tasitta goéreve gonderilmesi
esnasinda basina gelebilecek olaylarin da teminat
olarak eklenmesi, kaza sonrasi olusabilecek zararlarin
karsilanabilmesi  bakimindan  teminat limitlerinin
yeterli oldugunun kontrol edilmesi, dnleyici tedbirler
olarak sirket ¢alisanlarina ileri strds teknikleri egitimi
verilmesi, ara¢c verilen c¢alisanlarin  egitime  tabi
tutulmasi, ara¢ zimmet ve kullanim talimatlarinin
imzalatilmasi  gibi hususlara  dikkat —edilmesinin,
risklerin azaltlmasi ve olusacak zararlarin tazmini
hususunda 6nem arz ettidgi kanaatindeyiz.

TRAFIK KAZALARI VE HUKUKI SONUCLARI
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damages to their vehicles or direct personal injuries
or disabilities as a result of a traffic accident and
inheritors whose relatives are killed in traffic accidents
are entitled to apply to the compulsory trafficinsurers,
claiming indemnity for material damages and bodily
injuries.

c.4.) Discretionary Financial Liability Insurance (IMSS):
It is an insurance contract providing insurance
coverage up to the maximum limits specified in
the insurance policy, such as the civil liability of the
motor vehicle operator occurring due to the vehicle
operation as per KTK and the general provisions,
which remains outside ZMSS limits. This insurance is
additionally taken out by such operations not finding
7ZMSS coverage as adequate.

INDEMNITY OF VEHICLE VALUE LOSS
AND INCOME LOSS AS A RESULT OF AN
ACCIDENT

As a result of an accident, the party found faulty in the
accident is obligated to indemnify the counterparty
for not only the value and commercial value
losses incurred by the latter’s vehicle but also the
counterparty’s loss of income.

Value Loss Recognized Under the Compulsory Traffic
Insurance

Under a ZMSS policy issued as per Article 91 of KTK,
the insurer becomes a party to the vehicle operator’s
absolute liability severally (having liability for any
obligations). Therefore, Supreme Court of Appeals
decisions note that insurance must also cover value
loss on the counterparty’s vehicle. Therefore, the
faulty party in the accident is liable for value loss
incurred by the counterparty’s vehicle; also, according
to the regulation in KTK and the finalized decision of
the Supreme Court of Appeals, given this, the traffic
insurer is liable for not only the sum of damages
incurred by a third person’s vehicle but also the value
loss considered as “direct damages”.

TRAFFIC ACCIDENTS AND THEIR LEGAL CONSEQUENCES

Income Loss Not Recognized Under Compulsory
Traffic Insurance

Claims for damages which may be made due to
indirect damages as per the provision of A.31 under
the title, Instances Excluded from Coverage under
Highways Motor Vehicles ZMSS General Conditions
are excluded. Therefore, in case of an accident, the
value loss of the counterparty is not included in the
traffic insurance coverage.

OUR RECOMMENDATION

In conclusion, we are of the opinion that the following
requirements are particularly important to mitigate
risks and ensure indemnification of damages to be
incurred: issue of IMMS policy in a manner to include
claims forintangible damages for inclusion of damages
to be paid due to losses to be incurred in particularin
insurance coverage scope; employer financial liability
policies including claims for damages which may be
made by employees or right holders subordinate to
employers under a service contract and subject to
the Social Insurance Law as per business civil liability
as a result of labor accidents that may take place in
commercial operations; inclusion in coverage of
incidents which may be experienced by employees in
a vehicle provided by an employer during dispatch to
assignment; control that coverage limits are adequate
so that they may meet damages likely to occur after
an accident; provision of advanced driving techniques
training to company employees, who are provided
with vehicles, as preventive measures; ensuring that
vehicle delivery and driving instructions are signed by
relevant persons.
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YABANCILARIN TURKIYE'DE

Yabanci gergek veya tizel kisilerin yahut Turkiye'de
kurulmus vyabanci sermavyeli sirketlerin Turkiye'de
tasinmaz iktisabini  duzenleyen kanunlarda yapilan
degisiklikler neticesinde, yabanci gergek veya tuzel
kisilerin ya da Turkiye'de kurulmus yabanci sermayeli
tizel kisilerin tasinmaz elde etmeleri etmeleri
kolaylastirilmis ve bu suretle, bunyesinde yabancilik
unsuru ihtiva eden gayrimenkul alim - satimlari daha
cazip hale getirilmistir. Bunun dogal bir sonucu olarak,
yabancilik unsurunu tasiyan anilan hukuki iliskilerde,
gayrimenkul hukukuna ve diger teknik hukuki
mes’elelere iliskin olarak sadlanacak donanimli hukuki
hizmet de ayni derece ve nitelikte dnem kazanmistir.
Zira, modern hukukumuzda haklarin etkin bir sekilde
korunmasinin  disinda, s6z konusu etkin hukuki
korumanin usul ekonomisine de uygun olmasi diger
bir degisle en guvenilir en ucuz ve en hizli sekilde
gerceklestirilmesi amaclanmaktadir.

Bu baglamda vyabancilik unsuru ihtiva eden
gayrimenkul alim satimlarina, genel hatlariyla ve bir &n
fikir olusturmak amaciyla deginecek olursak:

Yabancilarin Turkiye’de tasinmaz edinimini dizenleyen
Tapu Kanunumun 35. maddesine goére, “kanuni
sinirlamalara uymak kaydiyla, uluslararasi ikili iliskiler
yonunden ve Ulke menfaatlerinin = gerektirdigi
hallerde Bakanlar Kurulu tarafindan  belirlenen
Ulkelerin vatandasi olan yabanci uyruklu gercek kisiler
Turkiye’'de tasinmaz ve sinirli ayni hak edinebilirler”
Dolayisiyla Turkiye'den gayrimenkul satin  almak
isteyen yabanci uyruklu gercek kisilerin, vatandasi
oldugu ulke ile Turkiye arasindaki ikili iliski, hukuki ve
filli durum esas alinarak, kanunda belirtilen sartlarin
gerceklesmesi ve  Bakanlar Kurulu'mun  uygun
gormesi sonucunda yabanci gercek kisiler Turkiye'de
gayrimenkul alabileceklerdir.

GAYRIMENKUL ALIMI

AV. NiL TOMUL
ntomul@egemenoglu.av.tr

Anilan Kanun, Yabanci Ulkelerde ilgili Ulke Mevzuatina
GCore Kurulmus Tuzel Kisilige sahip Yabanci Uyruklu
Ticaret Sirketlerinin de tasinmaz edinimini duzenleme
altina almistir. S6z  konusu 35, maddenin ilgili
hukmanun metni su sekildedir:

“Yabanci tlkelerde kendi Ulkelerinin kanunlarina gére
kurulan tuzel kisilige sahip ticaret sirketleri, ancak 6zel
kanun hikimleri cergevesinde tasinmaz mulkiyeti ve
tasinmazlar Gzerinde sinirli ayni hak edinebilirler.”

Bu duzenleme cercevesinde, yabanci Ulkelerde ilgili
Ulke mevzuatina gore kurulmus tizel kisilige sahip
yabanci uyruklu sirketler kural olarak Turkiye'de
tasinmaz edinemezler. Ancak, istisnai olarak bu
sirketlerin ticaret sirketleri olmasi ve 0Ozel kanun
hukumleri cercevesinde ilgili bakanliktan izin alinmasi
durumunda bu sirketler tasinmaz mulkiyeti ve
tasinmazlar Gzerinde sinirli ayni hak edinebilirler.

llgili 6zel kanunlar sunlardir:

- 2634 sayili Turizm Tesvik Kanunu’nun 8/E maddesine
gore, Turkiye’'de turizm amaglh yatirim yapmak isteyen
yabanci uyruklu tizel kisiler, Bakanlar Kurulu karari
ile, karsiliklilik kosulu aranmaksizin ve yabancilar igin
getirilen kanuni kisitlamalara tabi tutulmaksizin “Kaltir
ve turizm koruma ve gelisim bolgeleri ve turizm
merkezlerindeki gayrimenkulleri edinebilirler.

6326 sayili Petrol Kanunu’nun 12/2 maddesi uyarinca
yabanci uyruklu tazel kisiler, Bakanlar Kurulu karari
ile, faaliyet konusu ile sinirh olarak gayrimenkul
edinebilirler.
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FOREIGN ACQUISITION OF

REAL ESTATE IN TURKEY

NIiL TOMUL, ASSOCIATE
ntomul@egemenoglu.av.tr

As a result of the amendments to the laws governing
real estate acquisition in Turkey by foreign natural
persons or legal entities or foreign capital companies
set up in Turkey, it is now easier for foreign natural
persons or legal entities or foreign capital companies
set up in Turkey to acquire immovable property
locally and thus, such real estate trading inherently
containing elements of foreignness has been
rendered more attractive. As a natural result thereof,
expert legal services to be provided in connection
with real estate law and other technical issues over
such legal relationships containing the element of
foreignness have become important to the same
extent and nature. This is because, in addition to
effective protection of rights in our modern law, it
is aimed at ensuring that such effective protection
meets procedural economy, namely, is achieved in
the most reliable, cheapest and fastest manner.

In this context, a review of real estate trading
containing the element of foreignness is provided
below in a general outline to provide readers with an
overall idea thereof.

According to Article 35 of Title Deeds Law regulating
foreign acquisition of immovable property in Turkey,
“foreign national natural persons who are citizens
of countries identified by the Cabinet may acquire
immovable property and limited rights in kind in
Turkey in view of international bilateral relations
in cases so required by national interests subject
to compliance to statutory limitations”. Therefore,
foreign natural persons may acquire real estate in
Turkey upon satisfaction of the conditions contained
in the law and approval by the Cabinet by taking as
a basis bilateral relations, legal and actual conditions

between the country of which foreign nationals
intending to buy real estate in Turkey are citizens and
Turkey.

The said law also regulates the acquisition of
immovable property by Foreign National Trading
Companies having a Legal Entity Incorporated
In Foreign Countries As Per Relevant Country’s
Legislation. The text of the relevant provision of
Article 35 in question reads as follows:

“Foreign National Trading Companies having a Legal
Entity Incorporated In Foreign Countries As Per Relevant
Country’s Legislation may only acquire immovable
property and limited rights in kind on immovable
property subject to particular law provisions.”

Subjecttothisrequlation, Foreign National Companies
having a Legal Entity Incorporated In Foreign
Countries As Per Relevant Country’s Legislation may
not acquire immovable property in Turkey as a rule.
However, in cases where such companies are trading
companies and obtain authorization from the relevant
ministry subject to particular law provisions, such
companies may exceptionally acquire immovable
property and limited rights in kind on immovable
property.

Relevant particular laws are as follows:

- According to Article 8/E of Tourism Promotion
Law No. 2634, Foreign National Legal Entities may
acquire real estate in “cultural and tourism protection
and development regions and tourism centers”
upon Cabinet decree without requiring reciprocity
condition and not subject to statutory limitations
imposed on foreigners.




- 4737 sayilli EndUstri Bolgeleri Kanununun 3/A
maddesi uyarinca yabancr uyruklu tizel kisiler,
Sanayi Ve Ticaret Bakanligimin ve Cevre ve Orman
Bakanhginin karariile, faaliyet konusu ile sinirli olarak
endustri bolgelerinde gayrimenkul edinebilirler.

Turkiye’'de tasinmaz edinimi ile ilgili olarak yabanci
sirketin uyrugu bir 6nem teskil etmemektedir.
Herhangi bir ulke vatandasi olan gergek kisilere
tasinmaz edinimi yasaklanmis olsa bile, o ulke
kanunlarina gore kurulan ticari bir sirket gerekli
sartlari  sadladiktan sonra  Turkiye'de tasinmaz
edinebilecektir.

Ayrica belirtmek gerekir ki; yabanci tlkelerde ilgili tilke
mevzuatina gore kurulmus tuzel kisilige sahip yabanci
uyruklu ticaret sirketleri lehine Turkiye'de tasinmaz
rehni tesisinde, Tapu Kanunu’nun 35inci maddesinde
yer alan kayit ve sinirlamalarin uygulanamayacad
actk¢a huktum altina alinmuistir.

Ulke menfaatinin gerektirdigi durumlarda ise, yabanci
uyruklu gergek ve tizel kisilerin tasinmaz ve sinirli
hak edinimleri, Glke, cografi bolge, stre, sayi, oran
tar, nitelik, miktar olarak Bakanlar Kurulu tarafindan
belirlenebilecedi, sinirlandirilabilecedi, kismen veya
tamamen durdurulabilecedi yahut yasaklanabilecedi
anilan madde ile duzenlenmistir.

Bunun yani sira, 2644 Sayili Tapu Kanunu’nun 36Inc
maddesinde vyapilan dedisiklikle birlikte, yabanci
uyruklu gercek kisilerin, yabanci Glkelerin kanunlarina
gore kurulmus tazel kisilerin - ve  uluslararasi
kuruluslarin %50 veya daha fazla oranda hissesine
sahip olduklari veya yonetim hakkini haiz kisilerin
cogunlugunu atayabilme veya gorevden alabilme
yetkisine sahip olduklari Turkiye'de kurulu tizel
kisilige sahip sirketler, ana s6zlesmelerinde belirtilen
faaliyet konulariniyaratmek tzere, ilgili yerlere gerekli
basvurulariyaparak, tasinmaz mulkiyetiveya sinirli ayni
hak edinebileceklerdir. Anilan sirketlerin, Turkiye'de
kurulu bir baska sirketteki nihai ortaklik oraninin %50
veya daha fazla olmasi halinde; yabanci yatirimeilarin,
tasinmaz maliki yerli sermavyeli sirketlerin hisselerinin
%50 veya daha fazlasini dogrudan veya dolayli olarak
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iktisap edinmesi ve tasinmaz maliki mevcut yabanci
sermayeli sirketlerde yabanci yatinmcilarin ortaklik
oranin hisse devri sonucunda %50 veya daha fazlasina
ulasmasi durumunda da ayni esaslar gegerli olacaktir.

Bu sayilan sirketler disinda kalan yabanci sermayeli
sirketler ise, verli sermayeli sirketlerin tabi oldugu
hukumler cercevesinde tasinmaz mulkiyeti ve sinirli
ayni hak iktisap edebilecek ve kullanabileceklerdir.

Bu baglamda, her ne kadar yabancilik unsuru ihtiva
eden alim satimlarda, kanunun vyanlis anlasilimasi ve
uygulanmasi sebebiile izin alinmasi strecinde sorunlar
yasanmakta ise de; kanunun sart kostugu kosullarin
yerine getirilmesi ile birlikte artik yabanci gergek ve
tuzel kisilerin ve Tarkiye'de kurulu yabanci sermayeli
thzel kisilerin tasinmaz edinmesi kolaylastirilmistir,

YABANCILARIN TURKIYEDE GAYRIMENKUL ALIMI
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Pursuant to Petroleum Law No. 6326, Foreign
National Legal Entities may acquire real estate upon
Cabinet decree subject to limitation to their trading
fields.

Pursuant to Article 3/A of Industrial Zones Law No.
4737, Foreign National Legal Entities may acquire real
estate upon a decision of the Ministry of Industry
and Trade and Ministry of Environment and Forestry
subject to limitation to their trading fields.

Nationality of a foreign company is not important
in connection with immovable property acquisition
in Turkey. Although natural persons, who are
citizens of any countries, are prohibited from
acquiring immovable property, a trading company
incorporated as per the respective country’s laws may
acquire immovable property in Turkey after meeting
the necessary conditions.

In addition, it must be noted that unenforceability is
expressly stipulated of reservations and limitations
on institution of immovable property pledges in
Turkey as contained in Article 35 of the Title Deeds
Law in favor of Foreign National Trading Companies
having legal entity which are incorporated in foreign
countries as per the relevant country’s legislation.

The said article stipulates that in cases so required
by national interests, acquisition by foreign national
natural persons and legal entities of immovable
property and limited rights may be determined,
limited, partially or totally stopped or prohibited
by the Cabinet in terms of countries, geographical
regions, durations, numbers, ratios, types, nature and
quantity.

In addition, following an amendment to Article 36 of
Title Deeds Law No. 2644, companies incorporated
in Turkey, which have a legal entity, in which foreign
national natural persons, legal entities incorporated
as per foreign countries’ laws and international
companies hold shareholding of 50% or more or
are authorized to appoint or dismiss the majority
of persons holding executive rights may acquire

FOREIGN ACQUISITION OF REAL ESTATE IN TURKEY

immovable property ownership or limited rights in
kind upon application to the relevant authorities
to carry out their operating subjects stated in their
Articles of Incorporation. The same principles
also apply where foreign investors directly or
indirectly acquire 50% or more of local incorporated
companies  holding immovable property and
shareholding of foreign investors in existing foreign
capital companies holding immovable property
reaches 50% or more as a result of share transfers if
the shareholding of the said companies in another
company incorporated in Turkey is 50% or more.

Such foreign capital companies outside the
companies listed above may acquire immovable
property ownership and limited rights in kind subject
to the provisions governing local incorporated
companies.

Although  problems are experienced in the
authorization process due to misunderstanding and
wrongimplementation of laws over trading containing
foreignness element, it is now easier for foreign
natural persons and legal entities as well as foreign
capital companies with a legal entity incorporated in
Turkey to acquire immovable property in Turkey.
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EDINILMIS MALLARA KATILMA REJIMI
TASFIYESINDE SIRKET HISSESI VE

“NEYI VAR NEVYI YOK ELINDEN
ALACAGIM” DONEMI GERIDE KALDI!
01.01.2002 tarihinden 6nce yururlikte  bulunan
743 sayill Eski Turk Medeni Kanunu sirecinde esler
arasinda mal ayrilidi rejimi uygulanmis; bunu sonucu
olarak, evlilik birligi icerisinde edinilen tim mal
varliklarini kendi adina kaydettiren erkek, evliligin
sona ermesiyle birlikte mal ayrilidi  rejiminden
yararlanarak tum malvarligi  degerlerinin  sahibi
olmus; ¢alissin/calismasin kadinlarin emedi goz ardi
edilmis ve kadinlar haklarini alamadan davalar karara
baglanmistir.

Bu madduriyetin onlenmesi amaci ile 1 Ocak 2002
tarihinde yararlidge giren Yeni Turk Medeni Kanunu
ile mal ayrihdr rejimi yasal mal rejimi olmaktan
¢ikarilarak, yerine edinilmis mallara katilma rejimi yasal
mal rejimi olarak benimsenmistir. Edinilmis mallara
katilma rejimi ile eslerin evlilik stresince verdikleri
emek karsiligi edindidi mallarda esit hak sahibi olmasi,
eslerin emeginin somurdlmesinin 6nine gecilmesi
amaclanmistir.

EVLILIK SURESINCE EDINILEN

TUM MALLARIN YARI YARIYA
PAYLASILACAGINA DAIR GENEL
KANININ DOGRULUK PAYI VAR MIDIR?
Dodruluk payi yoktur, evlilik stresince edinilen tim
mallarin yari yariya paylasiimasi s6z konusu dedildir.
4721 sayili kanunla birlikte yasal mal rejimi olarak kabul
edilen edinilmis mallara katilma rejiminin tasfiyesinde
kisisel mallar tasfiye disinda tutulmustur. Bununla
birlikte evlilik stresince edinilen mallarin eslerin
dayanismasi neticesinde elde edildigi fikri ile eslerden
her biri veya mirascilari, diger esin mal rejimi stresince
edindigi edinilmis mallara ait artik degerin varisi
Gzerinde hak sahibi olmuslardir.

GELIRLERININ PAYLASIMI

AV. SONGUL USLU
suslu@egemenoglu.av.tr

TASFIYE DE GOZ ONUNDE
BULUNDURULAN DEGERLER
NELERDIR?

Mal rejimi tasfiyesinde, oncelikle kisisel mallar ve
edinilmis mallar ayrilir, sonrasinda mallarin geri alinmasi
ve karsilikli borglar, deder artis payi alacadi ve borcu,
eslerin paylarinin  hesaplanmasi, eklenecek degerler,
kisisel mallarile edinilmis mallar arasinda denklestirme,
artik deger olup olmadiginin ve dederinin belirlenmesi,
uzman bilirkisilerce  dederlendirme ani itibariyle
arastirilip tespit edilerek ayrintili ve bir hesaplama ile
artik degere katilma, katilma alacadi ve deger artis
payl hesaplanabilir ve belirlenebilir hale gelmektedir.
Burada ki hak sahipligi ayni (para ile 6denmeyip mal ile
odenen) degil, nakdidir.

SIRKET HISSELERI VE GELIRLERI
NASIL PAYLASTIRILIR ?

4721 sayili kanunla birlikte evlilik stresince mal rejimi
tasfiyesi davalari oldukcga teknik bir dizenleme ile
evlilik mal birliginin tasfiyesi olarak dedil adeta bir
ticaret sirket tasfiyesine benzer hale gelmistir. Ozellikle
mal rejimi tasfiyesinde bir ese ait sirket hissesinin veya
bu sirketten elde edilen gelirin paylasilmasi konusu
tartismali hal almistir.

4721 sayili kanunla yasal mal rejimi olarak kabul edilen
edinilmis mallara katilma rejiminin tasfiyesinde uzun
yillar stren evliliklerin sona ermesi sirasinda hangi
malin hangi gruba ait oldugunun tespit edilmesi
quglesmis, denklestirmenin ve katilma alacaginin
hesaplamasi icinden ¢ikilmaz hal almistir. Izah edildigi
Uzere olduk¢a kapsamli ve ayrintili bir hesaplama
neticesinde mal rejimi tasfiyesi gerceklesebilmekte
ancak kanun uygulamasinda birlik olmamasi ve
ictihatlarin yerlesmemis olmasi yargilama surecini
uzatmakta, somut olay gergekligine uymayan,
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DISTRIBUTION OF COMPANY SHARES AND
REVENUES UPON LIQUIDATION UNDER REGIME
OF PARTICIPATION IN ACQUIRED ASSETS

SONGUL USLU, ASSOCIATE
suslu@egemenoglu.av.tr

THE INFAMOUS CLICHE, “I'LL STRIP
YOU OF ALL OF YOUR BELONGINGS”,
IS NOW A THING OF THE PAST!

An asset separation regime was applied between
spouses in the process of the former Turkish Civil Code
No. 743 which was in force before 01/01/2002; as a
result, a male registering any assets acquired as part of
the marriage union for his name was the sole owner of
any assets upon termination of the marriage by using
the asset separation regime, thus totally disregarding
femnale laborwhether the female spouse was employed,
with lawsuits being concluded by not allowing females
to acquire their rights.

For the purpose of preventing such grievances, the
new Turkish Civil Code, which entered into force on
January 1, 2002, discontinued the asset separation
regime as a statutory asset regime and replaced
it with a regime for the participation in acquired
assets. The regime for participation in acquired assets
pursues the objective of ensuring that spouses have
equal rights on the assets acquired by their labor
throughout the marriage and preventing exploitation
of spouses’ labor.

IS THE GENERAL BELIEF THAT ANY
ASSETS ACQUIRED THROUGHOUT
MARRIAGE WILL BE SHARED

EQUALLY TRUE?

No, itis not true; it is out of the question for any assets
acquired throughout marriage to be shared equally.
Under Law No. 4721, personal assets are excluded
from liquidation as part of the liquidation under the
regime of participation in assets, which is recognized
as a statutory assets regime. However, one of the
spouses or their inheritors have acquired rights to half
of the surplus value of assets acquired throughout the
other spouse’s assets regime based on the belief that
assets acquired throughout the marriage have been
acquired as a result of spouses’ solidarity.

WHAT ARE THE VALUES CONSIDERED
IN LIQUIDATION?

In the assets regime liquidation, personal assets and
acquired assets are first separated; then, recovery of
assets and mutual debts, value increase share claims
and debt, calculation of spouses’ shares, values to
be added, offsetting between personal assets and
acquired assets and determination of whether there
is surplus value and the value thereof are investigated
and determined at the time of assessment by
testimonial experts and participation in the surplus
value, participation claims and value increase share
may be rendered calculable and determinable
through detailed calculation. Right ownership thereof
isin cash, not in kind (payable by assets not in funds).

HOW ARE COMPANY SHARES AND
REVENUES SHARED?

Under Law No. 4721, lawsuits for the liquidation of
regime of assets throughout marriage have almost
been turned into a condition similar to liquidation of a
trading company rather than liquidation of a marriage
asset union. The issue of distribution of company
shares held by one spouse or income obtained from
such a company has been controversial in asset
regime liquidation in particular.

UnderLaw No. 4721, it has become difficult to
determine which assets belong to which asset groups
during the termination of marriages continuing for
many years in liquidation of regime of participation
in acquired assets recognized as the statutory assets
regime and calculation of offsetting and participation
claims has become quite complicated. As explained,
asset regime liquidation realizes as a result of very
comprehensive and detailed calculation, but the lack
of unity in law implementation and case laws not yet
being established prolong the trial process, leading
to conflicting court decisions not meeting concrete
case reality.




celiskili mahkeme kararlarinin ortaya cikmasina yol
acmaktadir.

MAL REJIMI TASFIYESINE TUM MAL
VARLIGI DAHIL MIDIR ? KISISEL

MAL- EDINILMIS MAL NEDIR ?

Mal rejimi tasfiyesinde sirket hisselerinin tasfiyeye dahil
olup olmadiginin tespiti ve bu tespit agisindan da sirket
hissesinin kisisel mal-edinilmis mal ayiriminin yapiimasi
onem arz etmektedir. Medeni Kanun ile edinilmis
mallara katiima rejiminin devami stresince eslerden her
birinin karsiligini vererek edindikleri mallar “edinilmis
mal”, mal rejiminin baslangicinda eslerden birine ait
bulunan malvarligi dederleri “kisisel mal” olarak kabul
edilmistir. Edinilmis mal rejiminin tasfiyesinde hesaba
katilacak mal grubu edinilmis mallardir.

SIRKETINIZ ELINIZDEN ALINABILIR Mi?
01.01.2002  tarihinden 6nce olup  olmadidina
bakilmaksizin, evlilik 6ncesinde sahip olunan sirket
hissesi esin kisisel malidir ve mal rejimi tasfiyesine tabii
dedildir. Evlilikicerisinde ve ancak 01.01.2002 tarihinden
once sahip olunan sirket hissesi de esin kisisel malidir
ve mal rejimi tasfiyesine tabii degildir. Kisisel mal olan
sirket hissesinin dederi de yine kisisel maldir ve mal
rejimi tasfiyesine ve paylasima tabi degildir.

Eviilik stresi icerisinde ve 01.01.2002 tarihinden
sonra sirket hissedarligi s6z konusu oldugunda ise
karine olarak sirket hissesi edinilmis mal olarak kabul
edilmekte ve mal rejimi tasfiyesine dahil edilmektedir.
Isbu durumda dahi sirket sermayesinin geldigi mal
gurubunun kisisel maldan mi edinilmis maldan mi
geldiginin tespiti gerekmektedir. Zira sermayesikisisel
maldan geliyor ise sirket hissesi kisisel mal olacak
ve mal rejimi tasfiyesi disinda kalacak iken, sirket
hissesinin sermayesi edinilmis maldan karsilanmis ise
sirket hissesi de edinilmis mal olacak ve mal rejimi
tasfiyesine dahil edilecektir.

SIRKET GELIRLERI UZERINDE DIGER
ESIN TALEP HAKKI VAR MIDIR? SIRKET
HISSESINE DUSEN KAR PAYININ
DURUMU NEDIR ?

Kisisel mal olan sirket hissesinin mal rejiminin
baslangici ile sona erdigi tarihler arasindaki geliri ve
kar payi, edinilmis maldir ve mal rejimi tasfiyesine
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dahil edilmektedir. Ancak yukaridaki aciklamalardan
anlasilacagi Uzere sirket hissesi kisisel mal olmaya
devam etmekte ve ancak sirket hissesine disen
gelir ve kar payi edinilmis mal kabul edilip mal rejimi
tasfiyesine dahil edilmekte ve paylasiimaktadir.

Isbunoktadakarpayidadgitipdagitilmadigive dagitilmis
ise hangi donem ne kadar kar payi aldigi, dagitilmamis
ise sirket sermayesine ayin (para disindaki kiymetli
seyler) olarak eklenip eklenmediginin arastiriimasi, bu
hususlarin ehil ve uzman mali bilirkisi tarafindan tespiti
ve hesaplanmasi elzem hale gelmistir.

Kar payl dagitilmis ise daditilan kar payr payinin
paylasilimasinda kar payinin nereye aktarildigi da
onem arz etmektedir. Daditilan kar payi ile yatinm
vapilmis, mal alinmis ise alinan malda edinilmis mal
olarak kabul edilmekte ve mal rejimi tasfiyesine dahil
edilmekte ve paylasilmaktadir. Bununla birlikte kisisel
mal olan sirket hissesi kar payi ile yatinm yapilmamis,
mal edinilmeksizin harcanmis ve kar payi tikenmis ise
mal rejimi tasfiyesi disinda tutulacaktir.

Zira edinilmis maldan bahsedebilmek icin kural olarak
o malin mulkiyetinin eslerden birinde olmasi gerekir.
Edinilmis mallara katilma rejiminin tasfiyesi asamasinda
hesaba katilacak olan mallar ve dederler, eslerin mal
rejimin sona ermesi anindaki mulkiyet durumlarina
gore dederlendirilmektedir. Tikenen / harcanan kar
payl bedeli bu nedenle mal rejimi tasfiyesine dahil
edilmeyecektir. Mal rejiminin sona ermesi aninda,
bir esin mulkiyetinde bulunmayan mallar tasfiyede
dikkate alinmayacaktir.

SONUC OLARAK belirtmek isterim ki;
Toplumda verlesmis olan tim  mallarin  vari
yariya paylasilacadi ve diger esin malinin elinden
alinabilecegine iliskin genel kani hatali olup, oldukga
teknik ve uzmanlk gerektiren bir hesaplama
neticesinde kisisel mal niteligine sahip olmayan
edinilmis  mallarin  artik dederi talep ve dava
edilebilmektedir.

EDINILMIS MALLARA KATILMA REJIMI TASFIYESINDE SIRKET HISSESI VE GELIRLERININ PAYLASIMI
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ARE ANY ASSETS INCLUDED IN

THE ASSET REGIME LIQUIDATION?
WHAT ARE PERSONAL ASSETS AND
ACQUIRED ASSETS?

In asset regime liquidation, it is important to
determine if company shares are included in the
liquidation and make a distinction between personal
assets and acquired assets with respect to company
shares in terms of such determination. Under the
Civil Code, assets acquired by either spouse by
giving a consideration for them as long as the regime
for participation in acquired assets continues are
recognized as “acquired assets”; asset values held
by either spouse at the start of assets regime are
considered “personal assets”. The asset group to be
included in the calculation in liquidation of acquired
assets regime is the acquired assets.

COULD ONE BE DEPRIVED OF THEIR
COMPANY?

Company shares held before marriage is the spouse’s
personal assets and are not subject to asset regime
liquidation whether acquisition is before 01/01/2002.
Company shares acquired during marriage but before
01/01/2002 are the spouse’s personal assets and
not subject to asset regime liquidation. The value
of company shares, which are personal assets, is
again personal asset and not subject to asset regime
liquidation and sharing.

In cases where there is company shareholding during
marriage and after 01/01/2002, company shares are
considered acquired assets as prima facie evidence
/ presumptively and included in the asset regime
liquidation. In this case as well, whether the asset
group from which company capital originates arises
from personal assets or acquired assets must be
determined. This is because, where capital originates
from personal assets, company shares will be personal
assets and excluded from the asset regime liquidation
whereas company shares would be acquired assets
and included in the asset regime liquidation if
company shares were met through acquired assets.

IS OTHER SPOUSE ENTITLED TO
CLAIMS OVER COMPANY INCOME?
WHAT IS THE STATUS OF DIVIDENDS
DUE FOR COMPANY SHARES?

Income and dividends of company shares, which

are personal assets, between the start and end of
the asset regime are acquired assets and included
in asset regime liquidation. However, as it will be
understood from the above explanations, company
shares continue as personal assets and income and
dividends due on company shares are considered
acquired assets and are included in the asset regime
liquidation and shared accordingly.

At this very point, itis highly important to investigate if
any dividends have been distributed and if distributed,
specific sums of dividends paid and relevant periods;
if not, if dividends have been supplemented to
company capital in kind (valuables other than money)
and these facts must be determined and calculated
by testimonial experts specialized in the field.

Ifdividends are distributed, the source to which dividends
are transferred as part of sharing dividends distributed
is also important. If distributed dividends are used in
investment or for purchase of assets, such purchased
assets are considered acquired assets and are included
in the asset regime liquidation and shared accordingly.
However, if investment is not made with company share
dividends which are personal assets and is spent without
asset acquisition and dividends depleted, they will be
excluded from the asset regime liquidation.

This is because respective assets must be in either
spouse’s ownership so that there may be a reference
to acquired assets as a rule. Assets and valuables to be
included in the calculation at the stage of liquidation
of the regime for participation in acquired assets are
treated according to their ownership statuses at the
time of termination of the spouses” asset regime. The
sum of depleted/spent dividends shall not therefore
be included in the asset regime liquidation. Assets
not in either spouse’s ownership at the time of
termination of the asset regime will not be considered
in liquidation.

IN CONCLUSION, I would like to note that the
general belief deeply rooted in the public that any assets
would be shared equally and that the other spouse would
be deprived of any assets is erroneous; claims may be
made and legal proceedings instituted for surplus value
of assets not having the quality of personal assets as a
result of the calculation requiring highly technical and
specialized determination.

DISTRIBUTION OF COMPANY SHARES AND REVENUES UPON LIQUIDATION UNDER REGIME OF

PARTICIPATION IN ACQUIRED ASSETS
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