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DEGERLI MUVEKKILLERIMIZ VE DOSTLARIMIZ,
Ik hukuk bultenimizi sizlerle paylasmamizdan alti ay sonra, yeni yila yaklastigimiz bugtinlerde hukuk dinyasindaki
onemli gelismelere yer verdigimiz ikinci sayimizla yeniden sizlerle bulusmanin mutlulugunu yasiyoruz.

Turk Ticaret Kanunu, Temmuz 2012'de yurirlude girmesi Gzerinden bir yildan fazla bir stre gegmesine ragmen
uygulama ile ilgili farkli bakis acilarinin olustugu konular Gzerinde yodunlasarak, bu sayimizda ticaret hayatinda
onemliyer edinen bagimsiz yonetim kurulu Gyelidi ile temsil ve sorumluluk konularinda iki ayri makaleye yer verdik.
Bununla birlikte kanunun, ticaret hayatinda meydana getirdidi aksakliklar, pratik uygulamaya uygun olmayisi gibi
nedenlerle elestirilere konu olan yeni kefalet hikumlerine degdinerek, getirilen siki sekil sartlarinin uygulama
alanindan so6z ettik. Buna ek olarak alt isverenlik, mobbing, kentsel donistim yasasi, organize sanayi bolgelerindeki
kira iliskileri gibi ticaret hayatinda sikga karsilasilan sorunlara iliskin zengin bir gindem bu sayimizin olusmasina katkida
bulunmus oldu.

ilk saymiz ile ilgili siz degerli muvekkillerimiz ve dostlarimizdan aldigimiz olumlu geri dénislerin bizi oldukga
memnun ettigini belirterek, is ve ticaret dinyasi yatinmlanni ilgilendiren yeni hukuki dizenlemeleri ilerleyen
bultenlerde de sizlerle paylasmaya devam edecedimizi belirtmek istiyoruz.

llginize bir kez daha tesekkur ederiz.

Saygilarimizla,

DEAR CLIENTS AND FRIENDS,

We are so glad to be with you again in this second issue of our newsletter after six months following the date we
had shared the first issue with you, where a wide coverage was given to new developments in the world of law in
those days close to the New Year.

Focusing on the controversial topics with differentiating viewpoints in practice, although more than a year has
passed upon promulgation of the new Turkish Commercial Code in 2012, we give place in this issue to two articles
on independent board membership and representation and responsibility which have gained an important place
in the current business life. Besides, we address the new bailment provisions of the Code that have been criticized
in terms of new burdens on the business life and being impractical and mention the strict requirements as to form.

The current agenda items including sub-employment, mobbing, the urban transformation act, tenancy in
organized industrial zones, etc. which are considered as the main problems of the business life have all contributed

in the creation of this new issue.

We would like to thank all our esteemed clients and friends for their valuable feedback on the firstissue and to say

that we will share the new regulations on the business and commercial investments in the oncoming newsletters.

Thank you once again for your kind interest.
Best regards,

YUNUS EGEMENOCLU
Kurucu Ortak / Founding Partner
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Yeni Turk Ticaret Kanunu, yurirlige girmeden hemen
once kokli degisikliklere ugramasi, bazi huktmlerdeki
belirsizlikler ve Kanun gerekgesinin yetersiz olmasi gibi
sebeplerle yururlide girdigi 1 Temmuz 2012 tarihinden
bu yana adir elestirilere konu oldu.

Ancak tum elestirilere ragmen Kanun'un ticaret
hayatinda profesyonellik, seffaflik ve dunyadaki
gelismelere uyum c¢ergevesinde getirdidi olumlu
yenilikleri de yadsimak olanaksiz.

1 Temmuz 2012 tarihinden bu yana artik tek ortakli
anonim sirket kurmak, yonetim kurulu ve genel kurul
toplantilarini elektronik ortamda gergeklestirebilmek,
sirket ortagl olmayan yonetim kurulu  Gyeleri
atayabilmek ve hatta tizel kisileri dogrudan yonetim
kurulu Gyesi olarak atayabilmek mumkan kilindi.

SAMAN ORTAKLAR GERIDE KALDI

Uzun vyillardir uygulamada gordigimiz  “saman
ortaklar” yeni Kanun ile birlikte geride kaldi. Eski
TTK déneminde anonim sirket kurulusunda hissedar
sayisinin S'e tamamlanmasi; profesyonel bir yonetim
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BAGIMSIZ YONETIM
KURULU UYELIGI

ORTAK AV. SENIZ ULUKOKLU
sulukoklu@egemenoglu.av.tr

kurulu Gyesi atanmak istendiginde ise bu kisiye
sembolik de olsa hisse verilmesi gerekirdi. Sirketin
bizzat yonetim kurulu Gyesi olmasi ise mumkin
olmadigindan, sirketi temsil eden gergek kisi yonetim
kurulunun tim sorumluluklarini sahsen yiklenmek
durumunda kalir, zaman zaman sirketler bu kisilerin
arkasina saklanarak sorumluluktan kurtulma yoluna
giderlerdi.

Ancak yeni Kanun ile artik bu uygulamalarin hicbirine
gerek kalmadi. 1T Temmuz 2012’den sonra yonetim
kurulunda seffaflik ve profesyonellik esaslarina dayali
yeni bir donem basladr.

BAGIMSIZ YONETIM KURULU UYESI KIMDIR?
Badimsiz yonetim kurulu Uyeleri, sirkette pay sahibi
bulunmamasina ragmen yonetim kurulu Gyesi gorevi
bulunan gergek ve tlzel kisiler (sirketler)dir.

Bu kisiler sirket ortadi olmamakla birlikte, yonetim
kurulu Gyelerinin tim haklarina sahip olduklari gibi,
yonetim kurulu Gyeliginden gelen tam yukamlulik ve
riskleri de Ustlenmektedir.

YONETIM KURULU
UYESININ
SORUMLULUKLARI

HUKUKI
SORUMLULUK

Sirketi Zarara Ugratan
Uyenin Sorumlulugu

Sirketin Kamu
Borc¢larindan
Sorumluluk

Vergi SGK
Borclarindan
Sorumluluk

idari Para Cezasi
Gerektiren Haller Gerektiren Haller Gerektiren Haller

Borclarindan
Sorumluluk

CEZAI
SORUMLULUK

Adli Para Cezasi

Hapis Cezasi
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INDEPENDENT BOARD
DIRECTORS

SENIZ ULUKOKLU, PARTNER
sulukoklu@egemenoglu.av.tr

The new Turkish Commercial Code (“TCC”) has been
heavily criticized since the very date it took effect
on July 1, 2012 due to the radical changes made
on the draft text just before the said date as well as
the uncertainty of some provisions and inadequate
grounds of the Code.

On the other hand, it is an undeniable fact that
the Code has introduced a number of favorable
novelties in terms of professionalized business life,
the transparency and harmonization with the global
developments.

Since July 1, 2012, it is possible to establish a one-man
simplified joint stock company, convene the Board
and Ceneral Assembly meetings via the electronic
mean, assign non-partners as board members and
even to assign legal persons directly as the members
of the Board of Directors.

“STRAW PARTNERS” REMAIN

IN THE PAST

The “straw partners” which was a common practice
for many years now remain in the past with the
introduction of the new Code. As per the former TCC,
the number of partners had have to be completed to
five at the foundation stage of a joint stock company
and the professional board member be given a share of
the company, even if symbolically. And as the company
itself would not possibly be a board member, the real
person who represented the company had have to
assume entire liabilities of the Board of Directors so
that the companies had used to decline their liabilities
by hiding behind such real persons.

The new TCC, however, makes all those practices
unnecessary. A new period based on transparency
and professionalism of the boards has commenced as
of July 1, 2012.

LIABILITIES OF
THE DIRECTOR

LEGAL
LIABILITIES

Liability of the Director Liabilities Arisen from
Damaging the Company Public Debts of
the Company

Liabilities Arisen
from Tax Debts

Cases Requiring
Administrative Fines Punitive Fines

Liabilities Arisen
from Sll Debts

CRIMINAL
LIABILITIES

Cases Requiring Cases Requiring
Imprisonment




Bagimsiz yonetim kurulu  Gyelerinin  Ustlendidi
yukumluluk ve riskleri hukuki ve cezai sorumluluklar
olmak Uzere iki ana baslik altinda incelemek
mumkundar:

HUKUKI SORUMLULUKTA
“FARKLILASTIRILMIS TESELSUL” ESASI
Eski TTK doneminde vyonetim kurulu  Gyeleri
yonunden muteselsil sorumluluk esasi hakimdi ve
ornedin bir sorumluluk davasinin 5 yonetim kurulu
Uyesinden sadece birine yoneltilmesi ve zararin
tamaminin bu Gyeden tahsil edilmesi mumkinda.
Bu durumda yonetim kurulu Gyesi zararin tamamini
tazmin ettikten sonra diger Gyelere kusurlari oraninda
ricu ederek neticede vyine kendi kusuru kadar
sorumlu olurdu.

Ancak vyeni Kanun ile benimsenen farklilastiriimis
teselstl  geredi, kusur oranlan  dava karara
baglanmadan tespit edilerek her bir Gye yéoninden
zararin meydana gelmesindeki kusur orani ve olayin
kosullarina gore kendisine yukletilebilecek olgtde
tazminata hikmedilecektir.

Ornedin, bir zararin dogmasina sebep olacak yonetim
kurulu kararinda yonetim kurulu Uyelerinden  biri
toplantiya katilmamis ya da olumsuz oy kullanmissa,
bu Uye sorumlu olmayacak ve daha sonra geri alacak
olsa dahi tazminat 6demek zorunda kalmayacaktir.

BAGIMSIZ UYENIN SIRKETIN KAMU
BORCLARINDAN SORUMLULUGU
Yonetim kurulu Gyeleri, sirkette pay sahibi olsun
ya da olmasin, sirketin vergi borglarindan ve Sosyal
Guvenlik Kurumu’na olan borclarindan belirli esaslar
cergevesinde sorumlu olacaktir.

Oncelikle vergi borc¢larini ele alalim; yonetim kurulu
Uyelerinin sirketin vergi borclarindan sorumlulugu
icin oncelikle borcun tamaminin ya da bir kisminin
sirketten tahsil edilememis olmasi gerekir. Sirkete
karsi tim takip vollari tiketilmeden, yonetim kurulu
Uyesinin sahsi sorumluluguna basvurmak mumkan
olmayacaktir.

Bununla birlikte, vergi borcunun ortaya cikmasinda
yonetim kurulu Gyesinin bizzat kusurlu olmasi, baska
bir deyisle vergi borcunun Uyenin gorevi doneminde

TR

ortaya ¢ikmis olmasi; Gyenin sirketi temsile yetkili
olmasi ve imza yetkisi bulunmasi gerekmektedir.

SCK borclarini dederlendirdigimizde ise, yine on sart
olarak borcun sirketten kismen veya tamamen tahsil
edilememis olmasi, yonetim kurulu Gyesinin kusurlu
olmasi ve imzaya yetkili olmasi kosullarinin arandigini
goruyoruz.

Hem vergi borglari, hem de SGK borclari yoninden
onemle belirtmek isteriz ki, yukarida acikladigimiz
“farklilastinlmisteselsul” esasi, kamuborglariyéninden
uygulanmamakta, her bir Gyenin sorumlulugu kusura
dayanan, sahsi, sinirsiz ve muteselsil sorumluluk olarak
karsimiza cikmaktadir.

SORUMLULUGUN SONA ERMESI
Badimsiz yonetim kurulu Uyesinin sorumluludu da,
hissedar yonetim kurulu Gyelerinde oldudu gibi, ibra
ve/veya zamanasimi ile sona erer.

Yonetim  kurulunun ibrasina genel kurul karar
verir. Genel kurulda ibra yoninde oy kullanmis
olan hissedarlar ibra ettikleri yonetim kurulunun
sorumluluguna iliskin dava agma haklarinikaybederler.
Diger pay sahiplerinin dava haklari ise ibra tarihinden
itibaren 6 ay gecmesiyle duser.

Onemle hatirlatmak gerekir ki, yonetim kurulu
Uyelerinin  sirketin - kurulusundan  ve  sermaye
artinmindan dodan sorumluluklar, sirketin  tescili
tarihinden itibaren 4 vyil ge¢medikge sulh ve ibra
yoluyla ortadan  kaldirilamaz.  Ayrica,  kurulus
ve sermaye artinmindan dodan sorumluluklar
bakimindan, esas sermayenin %10°'unu, halka acik
sirketlerde ise %5'ini temsil eden pay sahipleri sulh ve
ibranin onaylanmasina karsi iseler, sulh ve ibra genel
kurulca onaylanmaz.

Sorumlulugun zamanasimi ile sonlanmasi ise, dava
acma hakki bulunan kisinin zarari ve sorumluyu
o6drenmesinden itibaren 2 (iki) yil, her halde zarar
doguran fiilin meydana geldidi tarihten itibaren 5 (bes)
yildir. Ancak, fiil cezayi gerektirip, Tirk Ceza Kanunu'na
gore daha uzun dava zamanasimina tabi bulunuyorsa,
tazminat davasina da bu zamanasimi uygulanir.

BAGIMSIZ YONETIM KURULU UYELIGI

ENG

WHO IS THE INDEPENDENT DIRECTOR
(BOARD MEMBER)?

An independent director is a real or legal person
assigned as a member of the Board of Directors
without holding any shares of the company.

Those directors are not partners of the company but
have all the rights of a board member and assume all
liabilities and risks intrinsic to the board membership.

Liabilities and risks assumed by an independent
director can be reviewed under two main headings
namely the legal liabilities and the criminal liabilities.

“DIFFERENTIATED SUCCESSION” IN
LEGAL LIABILITY

As per the former TCC, liabilities of the directors were
several where, for example, a liability action would be
litigated against one of the S directors and the entire
damages would be collected from that director if
the court ordered so. In such cases, the sentenced
director would indemnify the damages and then
recourse the other directors in proportion with their
defaults and therefore would be held liable for his/her
own default only.

However, pursuant to the differentiated succession
rule introduced by the new Code, default rates
shall be determined prior to conclusion of the case
and each director shall be held responsible for his/
her share of default which has caused the damage
taking into consideration the conditions reigned in
occurrence thereof.

For example, a director who has not attended the
board meeting where the decision that has caused
the damage was taken or voted against such decision
shall not be held responsible for the damage or
participate in the amount of indemnification even if
to be reimbursed for such amount later on.

LIABILITY OF THE INDEPENDENT
DIRECTOR FOR PUBLIC DEBTS

Directors shall be liable for the tax debts and the debts to
the Social Security Institution (SSI) to a specific extent
regardless of whether they are the shareholders of
the company or not.

INDEPENDENT BOARD DIRECTORS

As to the tax debts, the company should be in
default of paying a part of or the entire tax debt for
the directors to be held liable therefor. The directors
cannot be personally recoursed for collection of
the company’s tax debts before all other remedies
towards the company have been exhausted.

On the other hand, the director should personally be
in default in accrual of the tax debt which means that
the tax debt should have arisen during the office term
of the director and the director should have been
authorized to bind and sign on behalf of the company.

And as to the debts to SSI, the company should again
be in default of paying a part of or the entire tax
debt to SCK and the directors should be in default in
accrual of the debt and authorized to bind and sign on
behalf of the company.

It should be pointed outin terms of both the tax debts and
the debts owed to SS that the “differentiated succession”
rule defined above is not applicable to the public debts
where liability of each director should be considered as
default-based, personal, unlimited and several.

EXPIRATION OF LIABILITY

Liabilities of an independent director expire upon
discharge from liability and/or due to prescription, as
is the case for the shareholding directors.

The Board of Directors is discharged from liability
at the Ceneral Assembly. The shareholders who
affirm discharging of the board from liability with
their votes lose their right to sue the directors for
any of their liabilities. Other shareholders’ right of
litigation expires after six months following the date
of discharge at the General Assembly.

It should be noted here that the liabilities of the
directors arisen from the foundation of the company
and capital increase cannot be removed by way of
compromise and release unless 4 years elapse after
the registration date of the company. Furthermore,
removal of liabilities arisen from the foundation of the
company and capital increase by way of compromise
and release cannot be approved at the Ceneral
Assembly if 10% of the shareholders representing



YONETIM KURULU UYESININ CEZAI
SORUMLULUGU

Cezai sorumluluk bakimindan ikili bir ayrim yapilmasi
mUmkUndur: idari para cezasi gerektiren haller ve adli
para cezasl gerektiren haller.

Bilindigi Uzere, idari para cezalar yalnizca nakdi
bir yaptinm olmakla beraber, adli para cezasinin
o6denmemesinin karsihidi hapis cezasidir. Hem idari
hem adli para cezasi, genel olarak yonetim kurulu
Uyesinin gorevinigeredigibi 6zenliyerine getirmemesi
neticesinde ortaya c¢ikmaktadir.  Ornedin, Sirket
defterlerinin uzman incelemesi halinde faaliyetler,
finansal durumlar, isletme faaliyetlerinin olusumu ve
gelisimi izlenebilir ve anlasilabilir sekilde tutulmamasi
idari para cezasi gerektiren haller arasindayken,
denetime vetkili kisiler tarafindan talep edilen
belgeleri vermemek ya da eksik vermek, yonetim
kurulu Gyesinin adli para cezasi ile karsilasmasi ve
hatta bu cezanin tamaminin 6denmemesi halinde
hapis cezasina cevrilmesi sonucunu dodurabilecektir.

Yonetim kurulu Gyesinin bazl islem ve eylemleri
ise hapis cezasini gerektirmektedir. Bu haller; sir
saklama yukumlulugunun ihlali, gercede aykiri belge
duzenlemek ve ticari defterlere kasitli olarak gergege
aykiri kayit yapmak, Sermaye hakkinda gercege aykiri
beyanda bulunmak ve bir sirket kurmak veya sirketin
sermavyesini artirmak amaciyla veya vaadiyle halka
¢adrida bulunularak para toplamaktir.
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Bir yandan sirket yonetme ve temsil etmenin getirdigi
itibar ve diger yandan sonu hapis cezasina dahi
varabilecek kadar buyuk bir sorumluluk: Yonetim
kurulu Oyelidi, prestijli oldugu kadar hem hukuki hem
de cezai sorumluluk dodurma riski bulunan, bayuk bir
dzenle yerine getirilmesi sart gorevlerdendir.

YONETIM KURULU YENIDEN
YAPILANDIRILDI

Yonetim kurulu Gyelerinin artik yalnizca hissedarlar
arasindan secilmiyor olmasi ticaret hukukumuzda
devrim niteliginde bir gelismedir ve Kanun'un
uygulamaya gore sekillenmesinin belki de en guzel
orneklerindendir,

Yeni Kanunumuzdaki bu dizenleme, yonetim kurulu
Uyelerine gostermelik hisse devirlerini ve dolayisiyla
islem kalabaligini ortadan kaldiracagi gibi, sirketleri
profesyonel yonetim anlayisini benimsemeye itecek
ve Ulkemizde kurumsallasmadaki gelismenin de
AnUNU acacaktir,

BAGIMSIZ YONETIM KURULU UYELIGI

ENG

the registered capital and 5% of the shareholders of a
publicly-held company use dissenting votes.

The prescription period for liability is 2 (two) years
following a shareholder granted the right of action
becomes aware of the damage and the director liable
therefor, and 5 (five) years in any case following the
act that led to the damage is performed. However, if
the act requires a punishment and therefore is subject
to alonger period of prescription as per the TCC, the
same period of prescription applies to relevant action
for damages.

CRIMINAL LIABILITY OF THE DIRECTORS
To this end, a dual separation can be made in terms of
criminal liability: cases requiring an administrative fine
and cases requiring a punitive fine.

As is known, an administrative fine is only a sanction
payable in cash whereas a punitive fine results in
imprisonment if not paid. A combination of an
administrative fine and a punitive fine is usually
applied when a director fails in performing his/her
duties with due care. For example, activities, financial
status, origins and progression of transactions found
to be unrecorded in a traceable and comprehensible
mannerasreported byanindependent auditor require
an administrative fine whereas any failure in delivering
the document requested by the government
agencies may result in imposing a punitive fine which
may be converted to imprisonment of the director if
not paid in full.

INDEPENDENT BOARD DIRECTORS

Some transactions or acts of a director including
violation of confidentiality, forgery of official
documents, intentional falsification of commercial
ledgers, misstatement of capital transactions when
founding a corporation and collection monies from
the public by giving promises for increasing the
corporate capital require imprisonment.

Board membership is a prestigious position requiring
utmost care when managing and representing a
company as well as assumption of great liabilities
which may result in both administrative and punitive
fines and even imprisonment.

RESTRUCTURED BOARD OF DIRECTORS
Assignment of non-partners as directors of a
company is a revolutionary development in the
Turkish commercial law and maybe one of the best
examples of shaping the law in the course of practice.

This regulation in our new Commercial Code shall
eliminate pious transfers of shares to directors and
therefore the backlog of transactions and push the
companies to adopt the professional management
concept and pave the way for improvement of
institutionalization in Turkey.
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TEMSIL YETKISININ KONU VE MIKTAR ILE
SINIRLANMASI| TARIHE MI KARISIYOR?

Bircok firmanin  imza sirkuleri incelendidinde;
sirketi temsil etme vetkisinin konu ve miktar ile
sinirlandinildidi, sirketi sinirsiz olarak her konuda
temsil etme yetkisinin profesyonellere verilmedigi
gorulmektedir. Gecmiste siklikla karsilastigimiz, ancak
kanuna aykiri olan bu imza sirkdlerlerinin kullanilmasi
ilerleyen glnlerde azalacaktir.

6762 sayil mulga Ticaret Kanununun 321.maddesinde;
temsil yetkisinin, sadece merkezin veya bir subenin
islerine  badlanabilecedi yahut munferit ya da
mustereken kullanilabilecedi yoninde sinirlamalarin
gecerli olabilecedi dizenlenmis olup, bunun disindaki
sinirlamalarin iyi niyetli Gedned kisilere karsi hukim
ifade etmeyecedi belirtilmisti.

Mulga kanundaki bu dizenleme 6102 sayili Turk
Ticaret Kanununun 371.maddesinin 3.fikrasinda da
tekrarlanmis olup, temsil yetkisinin yalnizca iki sekilde
sinirlandirilabilecedi duzenlenmistir.

Buna gore temsil yetkisi;

1-Merkezin veya bir subenin islerine
ozgulenebilmektedir.

2- Sirketin tek imza (munferit) va da birlikte imza
(musterek) ile  temsil edilebilecedi  yonunde
sinirlamalar gegerli olabilecektir.

AV. NERMIN ALKAYA
nalkaya@egemenoglu.av.tr

Bunlar disindaki sinirlamalar ise iyiniyetli Ggincu
kisilere karsi hukum ifade etmeyecektir. Yani,
uygulamada siklikla karsilastigimiz, temsil yetkisinin
konu ve miktar yonunden sinirlandigi imza sirktlerleri
¢ikartilamayacak, bu kural atlanarak imza sirkdleri
cikartilmissa da bu sinirflama yalnizca ic iliskide gecerli
olacak ancak dis iliskide bir anlam ifade etmeyecektir.

Ornekle acgiklamak gerekirse; bir kisiye 100.000€
ile sinirli harcama yetkisi verilmesi yahut valnizca
otomotiv parca alimi hakkindaki islemleri yapabilmesi
ile sinirl yetki verilmesi halleri Gctncu kisilere karsi
gecerli olmayacaktir. Yani bu sinirlarin asiimasi halinde
de sirket UclncU kisilere karsi sorumlu olacaktir.
Sirket, islemi yapan kisinin vyetkisini astigini, imza
sirkulerinde tanimlanan yetkinin sadece 100.000 €' ya
kadar olan sozlesmeleri imzalamak oldugunu ancak
yapilan sézlesmenin 200.000 € bedelli oldugunu,
dolayisiyla bu sozlesme ile sirketin bagli olmayacagini
ileri siremeyecektir. Sirket ic iliskide temsil yetkisini
asan kisiye ricu edebilecektir.

Kanun'un agik dizenlemesine karsin; mulga kanun
doéneminde oldugu gibi, T Temmuz 2012 sonrasinda
6102 sayil TTK doneminde de Ticaret Sicil Mudurltkleri,
konu ve miktar siniflamalarini iceren imza sirkdlerinin
tescillerini yapmaya devam etmekte idi.
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IS LIMITATION OF REPRESENTATION AUTHORITY
BY SUBJECT MATTER AND EXTENT BECOMING A

THING IN THE PAST?

NERMIN ALKAYA, ASSOCIATE
nalkaya@egemenoglu.av.tr

A brief examination of a number of firms’ specimens
of signature reveals that the authority to represent a
firm is limited with the subject matter and extent and
the authority to represent such firm in all aspects
unlimitedly is not vested in the professionals. Use
of those specimen signatures which we have seen
frequently in the past though contrary to applicable
legislation shall decrease in the near future.

Pursuant to Article 321 of the former Commercial
Code No. 6762, the representation authority may be
bound with the business of the headquarters or a
branch only or it may be subject to some limitations
such as individual or joint representation so that any
other limitation would not be valid towards bona fide
third parties.

This provision of the former Code takes place in Article
371, paragraph 3 of the Turkish Commercial Code No.
6102 saying that the representation authority can be
limited in two ways.

Accordingly, the representation authority may be;

1- Delegated in connection with the business of the
headquarters or a branch; and

2- Limited with representation by an individual
signatory or joint signatories.

Any other limitation would not be valid towards bona
fide third parties. In other words, a specimen signature
with representation power limited in terms of subject
matter and extent, which have been the common
practice up to date, shall not possibly be issued or
those issued ignoring this fact shall be applicable in
internal relations only but not towards third parties.

For example, any authority to expend but limited up
to EUR 100,000 or to transact solely for purchasing
auto spare parts shall not be valid towards third
parties which means that also the firm that has
delegated the said authority shall be liable towards
the third persons involved in the transaction in case
the delegated limits are exceeded. In such a case,
the firm shall not have the right to deny being bound
by the agreement on the grounds that the person
who made the transaction has overridden his/her
authority and that the authority delegated through
the specimen signature is limited with EUR 100,000
but the contract price is EUR 200,000. The firm may,
however, recourse its staff who overrides his/her
authority so delegated as a part of internal relations.

Despite the explicit provision of the Code No. 6102,
Regional Registries of Commerce have continued to
register specimen signatures limited with the subject
matter and extent after 1 July 2012, the date the said
Code was promulgated.




Ancak, Temmuz ayi icerisinde Eskisehir Ticaret Odasi,
kanun hukmuane aykin olan bu tescillerin yapilip/
yapilmamasi hakkinda Gumrik ve Ticaret Bakanlid
I¢ Ticaret Genel Mudurligi'ne miracaat ederek
gorus talep etmistir. Bu basvuru Gzerine Gumrik
ve Ticaret Bakanligi I¢ Ticaret Genel Mudirligu
tarafindan bir genelge yayinlanmistir. Yayinlanan bu
genelge ile imza yetkilerinin kanunda belirtilen sinirlar
disinda bolunemeyecedi ve buna iliskin olarak imza
sirktlerinin tescil edilmeyecedi tum ticaret sicillerine
bildirilmistir.

IMZA SIRKULERINDE KONU VE MIKTAR
SINIRLAMASI YAPILAMADIGI TAKDIRDE
IMZA YETKISI NASIL VERILECEKTIR?

3. kisi konumundaki profesyonellere sirketinizi temsil
yetkisini artik imza sirkUleri ile vermeniz mumkin
olmayacaktir. Bu durumda bu kisilere sirketi temsil
etme yetkisini vekaletname ile vermeniz gerekecektir.

Vekaletnamede vyapilabilecek islemler tek tek
siralanacak, bedel sinirlamasi yapilabilecektir.

Yonetim Kurulu Gyeleri yetki ve sorumluluklarinin
bir kismini profesyonellere devretmek istiyorlarsa
yonetim kurulu bir karar alarak sirketin i¢ isleyisini
duzenleyecek, kimin kime raporlama yapmasi
gerektigini, yetki verilen kisilerin vyetkilerinin ve
sorumluluklarinin neler oldugunu gosteren bir ¢
yonerge hazirlayarak yarurlige koymasi gerekecektir.

TR

TEMSIL YETKISININ KONU VE MIKTAR ILE SINIRLANMASI TARIHE Mi KARISIYOR?
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In July, Eskisehir Chamber of Commerce requested
the Ministry of Customs and Trade’s General
Directorate of Domestic Trade to clarify whether such
registrations would be permitted or not in legal terms
whereupon the said Directorate has issued a circular.
According to the circular, signing authority cannot be
split up or any specimen signature allowing so should
not be attested by trade registries.

HOW TO DELEGATE SIGNING
AUTHORITY WITHOUT LIMITING THE
SUBJECT MATTER AND EXTENT?
A firm can no more delegate the representation
authority to third party professionals through
specimen signatures but powers of attorney.

All transactions the mandatary may perform shall be
listed one by one in the power of attorney including
limitation of amounts, as the case may be.

A Board of Directors willing to delegate some
responsibilities of its members to third party
professionals  shall have to regulate internal
operations of the company first through a decision
and then prepare and implement an internal directive
designating the reporting order as well as the powers
and responsibilities of the signatories.

IS LIMITATION OF REPRESENTATION AUTHORITY BY SUBJECT MATTER AND EXTENT BECOMING A THING IN THE PAST?
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TURK BORCLAR KANUNU'NDA
KEFALET VE BENZERI ISLEMLER

01.07.2012 tarihi ile birlikte yararlige giren Turk
Borglar Kanunu, qunluk ve ticari hayattaki bircok borg
doduran islemde o6nemli degisiklikler getirdi. Her
ne kadar ticari islemlere agirlikli olarak Turk Ticaret
Kanunu uygulansa da, Turk Ticaret Kanunu'nda
duzenlenmeyen borg iliskilerinde Turk Borclar Kanunu
hukdmlerinin uygulanmasi  nedeniyle,  getirilen
degisikliklerden ticari islemler de 6nemli olgide
etkilendi. Turk Borglar Kanunu ile en esasli degisikligin
yapildigi konulardan biri de, kefalet ve benzeri kisisel
guvence verilen islemlere getirilen agirlastiriimis sekil
ve gegerlilik sartlari.

Kefalet kefilin, bor¢lunun alacakliya olan borcunun
ddenecegine kisisel olarak glvence verdidi, sartlari
olustugu takdirde borglunun alacakliya olan borcu
ile sorumlu oldugdu bir sozlesme turt. Nitelik olarak
kefalet sozlesmesinde kefil, herhangi bir karsilik
almaksizin belli bir yukamlulik altina girdiginden, Turk
Borglar Kanunu kefaletin gegerliligini hem kefili, hem
de kefilin ailesinin ekonomik batunligund koruma
amaciyla ¢ok siki sekil sartlarina bagladi. Zira yeni
kanunun yararluge girmesi ile kefil, verecedi kefaletin
gecerli olmasi icin bir takim hususlari el yazisi ile
yazmak, ayrica esinden de bu kefalet sozlesmesi icin
muvafakat almak durumunda.

KEFALETTE SEKIL SARTLARI

Tark Borcglar Kanunu, kefaleti ilk olarak cok siki sekil
sartlarina bagladi. Kanun, kefilin nasil bir bor¢ altina
girdiginin, hangi miktarda kisisel glvence verdiginin
ve bu islemi hangi sartlarda gerceklestirdidinin
farkinda olmasi, yaptigi islemle ilgili herhangi bir
sekilde aldatilmamasi, aldanmamasi veya yanilgiya
dusmemesi icin kefalet beyanindaki bazi hususlarin
bizzat kefilin el yazisi ile yazilmasi zorunlulugunu
getirdi. Bu dogrultuda kefil, kefalet beyanini verirken,

AV. EREN GULER
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ya da baska bir deyisle kefilden kefalet beyani
alinirken, asadidaki hususlarin kefilin bizzat kendi el
yazisi ile belirtilmesi sart hale geldi.

Kefalet Miktar
Kefalet Tara
Kefalet Tarihi

Bu dodrultuda kefll, kefalet beyanini verirken kefalet
miktarini (hangi miktara kadar kefalet verdigini bedel
olarak), kefalet tarunu (kefaleti muateselsil olarak mi,
adi olarak mi verdigini) ve kefaleti verdigi tarihi kendi
el yazisi ile yazacak.

Kanun, kefilin kefalet beyaninin tamamini el vazisi
ile yazmasini sart kosmadigi icin, sadece belirtilen
unsurlarin el vyazisi ile yazilmasi halinde kefalet
beyaninin gecerli olacagi, Uzerinde mutabik kalinmis
bir gorus. Bu durumda Turk Borglar Kanunu'na uygun
ve gegerli bir kefalet sozlesmesinin kurulmasi igin
asadidaki ornekte oldugu gibi bir beyan alinmasi
zorunludur.

Aile aralarindaki 01.01.2013 tarihli Satis Sozlesmesi’nden
dogan borglariigin B'ye, 100.000-TL (ytizbin Ttrk Lirast)
ile sinirli olmak kaydiyla mdteselsil kefil oldugumu
beyan ederim. 10.01.2013

ISIM - IMZA

ES MUVAFAKATI

Turk Borglar Kanunu, kefilin kefalet ile yuklenecedi
yukumluluklerden sadece kefilin kendisini degil, ayni
zamanda ailesini de korumayiamacgliyor. Zira karsiliksiz
olarak altina girilen bir kefalet borcu, kefilin yaninda
ailesinin de ekonomik yonden sikintiya dismesine ve
dolayisiyla aile birliginin bozulmasi riskini dogurabilir.
Kanun kefilin, esinin nzasi olmaksizin  kendisini
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SURETYSHIP AND SIMILAR PROCEDURES
IN THE TURKISH COMMERCIAL CODE

EREN GULER, ASSOCIATE
eguler@egemenoglu.av.tr

The new Turkish Commercial Code (“TCC”) that
entered into force on 07/01/2012 brought about
some changes in terms of a number of debt-
creating transactions in the day-to-day business life.
Although the TCC applies to a majority of commercial
transactions, those changes have also affected the
commercial transactions to a considerable extent since
the provisions of the TCC apply to debt relations not
governed in the TCC. With the introduction of the new
TCC, conditions as to form and validity of surety and
similar procedures concerning other forms of personal
warranty have been considerably aggravated.

Suretyship is an accessory agreement by which a
person (the surety) binds himself for another already
bound (the debtor) as for his debt and accepts to be
bound by the debt owed by the debtor to the creditor
if and when the circumstances require so. Since the
surety assumes a specific liability with no benefit in
return under a suretyship agreement, the validity of a
suretyship is made conditional upon very strict terms
in the new TCC in order to protect the economic
integrity of both the surety and the surety’s family. As
per the new TCC, a surety must write down certain
issues in his own handwriting and is also required to
obtain the consent of the spouse to ensure validity of
the suretyship.

TERMS AS TO FORM

The new TCC has made suretyship conditional upon
very strict terms as to form for the first time. As per the
Code, the surety must write down certain issues by his
own handwriting in order to be aware of the amount
of the debt assumed, the amount of his personal
guarantee and the conditions applicable to his
suretyship and not to be deceived, cheated or misled.

Therefore, the surety must write down the issues given
below in his own handwriting in the surety statement:

- Amount of suretyship
- Type of suretyship
Date of suretyship

To this end, the surety shall have to write down the
amount (maximum), type (ordinary or joint) and the
date of suretyship in his own handwriting in the surety
statement.

As the Code does not require the surety to write down
the entire surety statement in his own handwriting, it
is the common opinion that the surety statement shall
be deemed validif only the issues mentioned above are
written in his own handwriting by the surety. Therefore,
a statement given in the following form must exist
to establish an appropriate and valid suretyship
agreement:

I hereby state that | stand joint surety towards A for the
debts of B which may arise from the Sales Agreement
enacted between the parties dated 01/01/2013 for any
amount up to TL 100,000 (one hundred thousand TL).
01/10/2013.

NAME-SIGNATURE

SPOUSE’S CONSENT

The TCC aims to protect not only the surety but also
his family from the liabilities the surety assumes by
standing surety as a surety debt assumed without any
benefit in return may pose the risk of becoming hard
up economically and therefore the breakdown of the
unity of the family. The Code prevents the surety to
establish a suretyship contract without the spouse’s
consent and requires written consent of the spouse for
this purpose.




karsiliksiz bir bor¢ altinda sokan kefalet sozlesmesi
kurmasini engellemekte ve gegerli bir kefalet
sozlesmesi kurulmasi icin kefilin esinin yazili olarak
muvafakat vermesini sart kosmaktadir.

Es tarafindan verilecek muvafakat yazili olmali ve en
gec kefalet tarihinde verilmelidir. Kefaletin kuruldugu
tarihten sonra verilmis olan es muvafakati, tum sartlari
tasisa dahi gegerli olmayacaktir.

Es muvafakatinin icerigi hakkinda ilgili kanun
maddesi acik bir zorunluluk getirmese de, esin
muvafakat verdigi kefalet isleminin celiskisiz olarak
belirlenebilmesi icin, muvafakat beyaninda kefalete
iliskin sartlarin da belirtilmesi gerekir. Bu durumda,
gegerli bir kefalet sozlesmesi kurabilmek icin, kefilin
esinden asagidaki beyan alinacaktir.

Esim K'nin, B'ye, A ile aralarindaki 01.01.2013 tarihli
Satis Sozlesmesi'nden dogan borglari i¢in 100.000-TL
(ytzbin Turk Lirasi) ile sinirh olmak Gzere miteselsil kefil
olmasina muvafakat ederim. 05.01.2013

ISIM - TMZA

ES MUVAFAKATININ ISTISNALARI

Turk Borglar Kanunu, es muvafakati zorunlulugu
vasitasiyla  kefilin - aile  butunliguni  korumakla
birlikte, bazi kosullarda bu konuda istisna getirerek es
muvafakati alinmasini zorunlu kilmamaktadir. Asagida
sayilan hallerde kefilin, kefalet sozlesmesi akdetmek
icin esinden muvafakat almasina gerek yoktur.

- Mahkemece verilmis bir ayrilik kararinin olmas
Eslerin ayriyasama hakki bulunmasi
Kefilin, sahibi, ortadi ya da yoneticisi oldudu ticari
isletme lehine kefalet vermesi

Kanunun tum kefalet sézlesmelerinde gegerliolmak
Uzere duzenledigi es muvafakati zorunlulugu,
ticari faaliyetleri geredi sikga kefalet veren tacirler
arasinda oldukga elestiri topladi ve bu zorunluluk
ozellikle verilen  kefaletlerle  yirUyen ticari
faaliyetlerde aksamalara yol acti. Tacirler tarafindan
bu konuda yukseltilen elestiriler sonucunda
11.04.2013 tarihinde yapilan bir degisiklikle kefilin,
sahibi, ortadi ya da yoneticisi oldugu ticari bir
isletme lehine kuracadi kefalet sozlesmeleri icin es
muvafakati zorunlulugu kaldirildi.
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SEKILSARTIYADAESMUVAFAKATINDE
EKSIKLIK

Yukarida belirtildigi gibi kanun, sayilan sekil ve
gegerlilik sartlarinin sadlanmasini zorunlu tutmaktadir.
Dolayisiyla, kefilin kefalet beyaninda sorumlu oldugu
miktar, kefalet turl ya da kefalet tarihinden herhangi
birini el yazisi ile yazmamasi veya istisna tutulmayan
hallerde esinden yazili muvafakat almamasi ya da s6z
konusu muvafakati kefalet trihinden sonra almasi
halinde, kurulacak kefalet sozlesmesi kesin olarak
hikumstz olacak ve kefil kefalet borcu ile sorumlu
olmayacaktir. Bu gecersizligin tek istisnasi kefalet
turinan el ile yazilmadigi hallerde yasanacak olup,
eger kefil “muteselsil kefil” oldugunu el yazisi ile
yazmazsa, kefaletin gecerliligi etkilenmeyecek, ancak
kefalet sozlesmesi “adi kefalet” hikumlerine gore
kurulacaktir.

KEFALET BENZERI KIiSISEL GUVENCE
VERILEN ISLEMLER

Turk Borglar Kanunu, burada sayilan sekil ve gegerlilik
sartlarin,  kefalet  sozlesmesinin dizenlendigi
hukamler ile belirlemistir. Ancak bu huktumlerin
devami bir hukimde kanun, kefaletin sekline ve
esin rizasina iliskin hdkumlerin, gercek kisilerce
kisisel glvence verilmesine iliskin olarak baska ad
altinda yapilan sozlesmelere de uygulanacagini acik
olarak duzenlemistir. Bu kapsamda garantorlik, aval,
ipotek ve benzeri glvence verilmesi niteligindeki
sozlesmelere de ayni sekil ve gecerlilik sartlar
uygulanacaktir. Ornegin bir ¢ek ya da senet icin aval
alinan hallerde, avalistin aval verdigi miktari ve aval
tarihini el kendi el yazisi ile yazmasi ve istisna tutulan
hallerin yoklugunda esinden yazili muvafakat almasi
gerekmektedir. Bu sartlarin saglanmadigi garantorlik,
aval ve ipotek gibi glvence verilmesine iliskin
sozlesmeler gegersiz kabul edilecektir.

TURK BORCLAR KANUNU'NDA KEFALET VE BENZERI ISLEMLER
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The spouse’s consent must be given in writing on the
date of suretyship at the latest. Any consent given
thereafter shall be invalid even if all conditions of a
written consent are satisfied.

Although the content of a spouse’s consent is not
clearly defined in the relevant provisions of the
Code, conditions applicable to suretyship must
also be specified in the consent statement to avoid
any discrepancies. For this purpose, the following
statement of consent of the surety’s spouse shall be
taken for establishing a valid suretyship agreement:

I hereby give consent for joint surety of my spouse
towards A for the debts of B which may arise from the
Sales Agreement enacted between the parties dated
01/01/2013 for any amount up to TL 100,000 (one
hundred thousand TL). 01/05/2013.

NAME-SIGNATURE

EXCEPTIONS TO SPOUSE’S CONSENT:
The TCC protecting the unity of the surety’s family
through mandatory consent of the spouse introduces
some exceptions to such consent in specific cases.
The surety shall not be obliged to obtain his spouse’s
consent tosign a suretyship agreement in the following
cases:

- Acourt decision for divorce

- The partners are entitled to live separately from
each other

- Standing surety in favor of a commercial enterprise
of which the surety is the owner, partner or manager

The mandatory consent of the spouse required by
the Code in all suretyship agreements has been
heavily criticized by the merchants who stand surety
frequently in the course of the business life and caused
interruptions in the commercial operations including
particularly those carried out on surety basis. As a result
of those critics of the merchants, the obligation of
obtaining the spouse’s consent has been removed for
the suretyship agreements to be established in favor
of commercial enterprises of which the surety is the
owner, partner or manager through an amendment
made to the Code on 04/11/2013.

MISSING CONDITIONS AS TO FORM OR
SPOUSE’'S CONSENT

As mentioned above, the Code requires satisfaction of
the conditions as to form and validity. Therefore, the
suretyship agreement shall be invalid and the surety
shall not be bound with the assumed liability in case the
amount of liability assumed by the surety, type of surety
or the date of surety is not written down in his own
handwriting by the surety or consent of the surety’s
spouse is not obtained (other than exceptional cases
not requiring such consent) or obtained at a date falling
after the signing date of the suretyship agreement. The
only exception to such invalidity is that if the surety
does not state his “joint suretyship” status in his own
handwriting, validity of the suretyship agreement shall
not be affected but established in accordance with the
provisions of an “ordinary suretyship”.

PROCEDURES SIMILAR TO SURETYSHIP
INVOLVING PERSONAL GUARANTEE
The TCC specifies the conditions as to form and
validity defined above in the provisions applicable
to the suretyship agreements. On the other hand,
it is governed in a supplementary provision that the
provisions relating to the type of suretyship and the
spouse’s consent are applicable to similar agreements
enacted with the personal guarantee of real persons.
In this context, the same conditions as to form and
validity apply also to guarantorship, aval, mortgage,
etc. agreements. For example, in cases where an aval
is given for a check or bill, the avalist shall have to
write down the amount and the date of aval in his own
handwriting and obtain the spouse’s consent for the
same other than exceptional cases not requiring such
consent, otherwise, the guarantorship, aval, mortgage,
etc. agreements shall be deemed invalid.

SURETYSHIP AND SIMILAR PROCEDURES IN THE TURKISH COMMERCIAL CODE
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ORGANIZE SANAYI BOLGELERINDE
KIRACILIK ILISKISI: SARTLAR,
ALT KIRALAMA VE GECERSIZLIK SORUNU

Sanayinin uygun gorulen alanlarda  yapilanmasini
sadlamak, c¢arpik sanayilesme ve c¢evre sorunlarini
onlemek, kentlesmeyi  yonlendirmek, kaynaklari
rasyonel kullanmak, bilgi ve bilisim teknolojilerinden
yararlanmak, sanayi tUrlerinin belirli bir plan dahilinde
yerlestirilmesi ve gelistirilmesi amaciyla; sinirlari tasdik
edilmis arazi parcalarinin imar planlarindaki oranlar
dahilinde gerekli idari, sosyal ve teknik altyapi alanlari
ile kiguk imalat ve tamirat, ticaret, egitim ve sadlik
alanlari, teknoloji gelistirme bolgeleriile donatilip planli
bir sekilde ve belirli sistemler dahilinde sanayi icin tahsis
edilmesiyle olusturulan ve 4562 sayili Organize Sanayi
Bolgeleri Kanun hukumlerine gore isletilen mal ve
hizmet Uretim bolgeleri Organize Sanayi Bolgesi olarak
tanimlanmaktadir.

4562 saylll  Organize  Sanayi  Bolgeleri  Kanunu
hukumlerine goére, Organize Sanayi Bolgelerinde,
bir isletmenin kurulmasi icin parsel tahsisi veya satis
yapllanlar ile maliki bulundudu parselde Uretimde
bulunan veya bulunmayi taahhit eden ve Organize
Sanayi Bolgeleri Kanunu’ nun amacina uygun faaliyet
gosteren gergek ve tuzel kisi ‘Katiimer” olarak ifade
edilmektedir.  Katlimcinin  tesisini,  yonetmelikte
belirlenen esas ve usullere uygun bicimde kiralayan
gercek veya tuzel kisinin ise, ‘Kiracr” sifatini tasiyacadi
belirtimektedir.

Turk mevzuatina gore, Organize Sanayi Bolgelerinde
kiralamanin esaslari, 22.08.2009 tarihli, 27327 sayili
Organize Sanayi Bolgeleri Uygulama Yonetmeligi
ile belirlenmistir. isbu Yonetmelik, 03.06.2011 tarihli
ve 635 sayili Bilim, Sanayi ve Teknoloji Bakanligr nin
Teskilat ve Gorevleri Hakkinda Kanun Hukmunde
Kararnamenin 2. ve 9. maddeleri ile 12.04.2000 tarihli
ve 4562 sayili Organize Sanayi Bolgeleri Kanunu’ nun

AV. AYSE DERYA ELCIN
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27 maddesine dayanilarak hazirlanmistir. Yonetmeligin
amaci, organize sanayi bolgelerinin kurulusu, yapimi
ve isletilmesine iliskin usul ve esaslari duzenlemektir.
Organize Sanayi Bolgeleri” nde kiralamaya iliskin
duzenlemeler de belirttigimiz Yonetmelik kapsaminda
yer almaktadir.

ORGANIZE SANAYiI BOLGELERINDE
KATILIMCININ  TESISINI  KIRALAMA
SARTLARI NELERDIR?

Organize Sanayi Bolgelerinin - bulundugu  alanlar
cesitli parsellere ayrilmaktadir. Eder tesisin bulundugu
parsel, sanayi parseli ise, burada sadece imalat/Gretim
(ayni zamanda paketleme, depolama) faaliyetinde
bulunabilmekte ve sadece, tesisin bagimsiz bolum
olusturmadan bir butin halinde kiraya verilebilmesi
soz  konusu olabilmektedir, vani alt  kiralama
vapilamamaktadir.

Bazi bolgelerde ticaret parseli de ayrimasi soz
konusu olabilmektedir. Bu halde, ayrica ve spesifik
olarak paketleme ve depolama da yapabilecedi gibi,
ayri bagimsiz bolumler olusturularak da  kiralama
yapilabilmesi s6z konusu olabilmektedir.

KIRALAMANIN  YAPILABILMESI ICIN
GEREKENLER NELERDIR?

Kiralanacak  tesisin  tapusunun  alinmis  olmasi,
katiimcinin Organize Sanayi Bolgesi” ne karsl vadesi
gegmis hi¢ bir borcunun bulunmamasl, Organize
Sanayi Bolgesi Yonetim Kurulu” nca,  kiralamanin
mevzuat cercevesinde usul ve esaslara uygun olduguna
liskin karar alinmasi, Cevresel Etki Dederlendirmesi
Yonetmeligi hukimlerine tabi olan projeler icin ‘CED
Olumlu Karart" veya ‘CED Gerekli Dedildir Karari’ nin
eklenmesi olarak belirlenmistir.
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TENANCY IN ORGANIZED INDUSTRIAL ZONES:
CONDITIONS, SUBLETTING AND

INVALIDITY PROBLEM

AYSE DERYA ELCIN, ASSOCIATE
delcin@egemenoglu.av.tr

The term “Organized Industrial Zones” is defined as the
goods and service production zones, which are formed
by allocating the land parcels, the borders of which are
approved, for the industry in a planned manner and
within the framework of certain systems by equipping
such parcels with the necessary administrative, social,
and technical infrastructure areas and repair, trade,
education, and health areas as well as technology
development regions within the ratios included in
zoning plans and which are operated in compliance
with the provisions of the Organized Industrial Zones
Law No. 4562 in order to ensure that the industry is
structured in approved areas, to prevent unplanned
industrialization and environmental problems, to quide
urbanization, to utilize resources rationally, to benefit
from information and informatics technologies, and
to ensure that the types of industries are placed and
developed within the framework of a certain plan.

As per the Organized Industrial Zones Law No. 4562,
real persons or legal entities to whom parcels are
allocated or sold for the establishment of an enterprise
and those who make or undertake to make production
on the parcels owned by them and operate in line with
the purpose of the Law are defined as “Participants”
and those who rent the facility of the participant
in compliance with the procedures and principles
determined in the Regulation are defined as “Tenants”.

Principles of letting in Industrial Zones are defined in
the Governing Requlations for Industrial Zones dated
08/22/2009 No. 27327 that has been prepared on the
basis of Articles 2 and 9 of the Legislative Decree on
Organization and Duties of the Ministry of Science,
Industry and Technology dated 06/03/2011 No. 635
and Article 27 of the Organized Industrial Zones Law

No. 4562. The aim of the Regulations is to govern
the procedures and principles for establishment,
building and operation of industrial zones. And the
arrangements regarding letting in Organized Industrial
Zones are included in the same Regulations.

WHAT ARE THE CONDITIONS OF
LETTING THE FACILITIES BY THE
PARTICIPANTS IN ORGANIZED
INDUSTRIAL ZONES?

Lands allocated to Organized Industrial Zones are
divided into various types of parcels. If a parcel on
which the facilities take place is an industrial parcel,
only manufacturing/production (and packaging and
storage as well) activities are allowed therein and the
facility can be let as a whole without establishing any
independent sections. In other words, subletting is not
permitted.

In some zones, commercial parcels may be allocated
as well. Such parcels may be used specifically for
packaging and storage or sublet after establishment of
independent sections.

WHAT ARE THE PROCEDURES FOR
RENTING?

Title deed of the facility should have been obtained, the
Participant should not owe any overdue amount to the
Organized Industrial Zone, the Board of Directors of
the Organized Industrial Zone should make a decision
that renting of the facilities conforms to legislative
procedures and principles and the “Document of EIA
Positive” or “Document of EIA Not Necessary” should
be attached for the projects subject to the provisions of
the Requlations on Environmental Impact Assessment.




KIRALAMA HALINDE KIRAYA VEREN VE
KIRACIDAN ISTENECEKLER NELERDIR?
Kiralayandan; veni tarihli tapu tescil belgesi, tizel
kisilerden s6z konusu tesisin kiraya verilmesine iliskin
yonetim kurulu veya ortaklar kurulu karar, firma
yetkililerine ait imza sirklleri, yapilacak kira sozlesmesi
ornedi, tesisin sanayi parselinde bulunmasi halinde,
bagimsiz bolum olusturmadan bir bittn halinde kiraya
verilecegine dair beyan istenecektir.

Kiracidan ise; ticaret sicili memurlugundan onayli
faaliyet belgesi, tuzel kisilerden s6z konusu tesisin
kiralanmasina iliskin yonetim kurulu veya ortaklar
kurulu karari, firma vetkililerine ait imza sirkdleri,
yapilacak faaliyeti aciklayan bilgi ve belgeler, Organize
Sanayi Bolgesi tarafindan hazirlanan ve kurulacak
tesisin elektrik, su, dodal gaz, calisan sayisi, atiklari ve
atik ozellikleri vs. bilgilerini gosterir firma yetkililerince
imzal bilgi formu, vyapilacak kira sozlesmesi drnedi,
Organize Sanayi Bolgesi mevzuati ile Organize Sanayi
Bolgesi i¢c talimatname ve sozlesmelerine uygun
faaliyet gosterilecedine dair noter tasdikli taahhitname
istenecektir.

USULUNE UYGUN KIRALAMA
YAPILMAMASININ SONUCU NEDIR?
Yonetmelikte belirlenen esas ve usullere uygun
bicimde kiralama yapilmamasi durumunda kiralamay:
yapanin yasa geredi, ‘Kiracl’ sifati olusmayacaktir.

OSB  Yonetim Kurulu'nca, kiralamanin  mevzuat
cercevesinde usul ve esaslara uygun olduguna iliskin
karar alinmasi kiralamanin bicimsel kosulu olup, bu
karar olmadigi strece islem yok hikmundedir, kesin
hukumsizdar.

Kiralamaya konu tesis sanayi parselinde vyer aliyor
ise, kiralama tesisin butunune iliskin olabilir. Bolumler
halinde kiralama s6z konusu olamayacaktir. Katiimei/
Malik tesisin bir kisminda kalip kalan kismini kiracrya
kullandiramayacaktir, tesisin  tGmundn  kullanimin
kiractiya devretmelidir.  Katiimcai/Malik  ve  Kiraci
arasindaki sozlesmede, tim tesise iliskin alt kiralama
yapma ve/veya sozlesmenin devri yetkisi verilebilir, bu
halde tesisi tumuyle alt kiraci veya sozlesmeyi devralan
kullanacaktir. Dolayisiyla, bu hallere aykiri kiralamalarda
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alt kiralama yetkisiiceren bir maddenin de yoklugundan
veya kesin hiukumsizligunden ya da buna dayali
sozlesme yapildiginda isbu alt kiralama sozlesmesinin
de yoklugundan veya kesin hukimsuzligunden
bahsedilecektir.

Katilimci/Malik” in tesisin bir kisminda kalip kalan kismini
kiraclya kullandirmasinda da, gerek Organize Sanayi
Bolgesi yonetimi, gerekse Kiraya Veren/Malik /Katilimci
sozlesmenin yok hukminde oldugundan bahisle,
sozlesme sonunu beklemeden, kiracinin tahliyesini
sadlayabilecektir. Kiraci da stre sonunu beklemeden
herhangi bir zamanda bu sebeple kiralanan yeri tahliye
edebilecektir.

Butlrusuleveyamevzuatauygunolmayansozlesmelere
yukarida izah edilen hukuki gerekcelerle Organize
Sanayi Bolgeleri tarafindan onay verilmeyecektir.

Sozlesmenin hukumsizligu halinde, sozlesme sanki
hic yapilmamis gibi hikim doduracadindan, gerek
Organize Sanayi Bolgesi yonetimi, gerekse Kiraya
Veren/Malik/Katilimci ve gerekse Alt Kiralamayi yapan,
sozlesmenin yok hikminde oldugundan bahisle,
sozlesme sonunu beklemeden, alt kiracinin tahliyesini
sadlayabilecektir. Alt kiralamayi yapan da, stre sonunu
beklemeden herhangi bir zamanda bu sebeple
kiralanan yeri tahliye edebilecektir.

Kiraya Veren sozlesmeye uygun davranip mali kiraya
uygunkullandirmissa, Kiraci/AltKiracidabunubusekilde
kullandiktan sonra sozlesmenin hukimsizlGgund ileri
sUrlyorsa, kendisinden 6deme talep etmek bir ihtimal
s6z konusu olabilirse de, kanunun emredici hitkmin
bilip de uygulamamayi Hakim Tirk Medeni Kanunu
madde. 2 uyarinca hakkin kottye kullaniimasi kabul
etmeyecedinden, bu, zor bir ihtimaldir.

Katiimernin/Alt Kiralamayi Yapanin ‘Cik” ihtarindan
sonra karsi taraf bakimindan haksiz isgal s6z konusu
olabilir. Fakat, sozlesme gecersiz de olsa, ‘Cik” ihtarini
almadikga, haksiz zilyet olarak kabul edilemeyecektir.
Ovysa, zilyetlik baslangigta rizaen birakildidgindan,
Hakimin bu nedenle, dogrudan bir ecrimisil karari
vermesi s6z konusu olmaz; ancak belki kiyasen buna
hukmedebilir. Zor bir ihtimaldir.

ORGANIZE SANAYI BOLGELERINDE KIRACILIK ILISKISI: SARTLAR, ALT KIRALAMA VE GEGERSIZLIK SORUNU
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WHICH DOCUMENTS ARE REQUESTED
FROM THE LESSOR AND THE TENANT
FOR LETTING AND RENTING?

From the lessor: Newly dated land registration
certificate; decision of the Board of Directors or
General Assembly for letting of the facilities, if a legal
person lessor; specimen signatures of the signatories;
a copy of the rental contract; the lessors statement
that the facilities shall be let as a whole without
establishing any independent section if situated on
an industrial parcel.

From the Tenant; Good standing certificate attested
by a trade registry office; decision of the Board
of Directors or General Assembly for renting of
the facilities, if a legal person tenant; specimen
signatures of the signatories; documents evidencing
the activities to be carried out; an information sheet
prepared by the Organized Industrial Zone about the
utilities (e.qg. electricity, water, natural gas, number of
employees, wastes and characteristics of wastes, etc.);
a copy of the rental contract; a written and notarized
undertaking stating that the relevant legislation and
internal regulations and agreements of the Organized
Industrial Zone shall be complied with.

WHAT ARE THE OUTCOMES OF UNDUE
LETTING AND RENTING?

Thetitle ofa “Tenant” shall not emanate in case of undue
letting or renting as per the applicable legislation.

A decision taken by the Board of Directors of OSB to
confirm compliance of the letting process with the
legislative procedures and principles is a requirement
as to form. The transaction of letting shall be deemed
null and void unless the said decision is taken.

Letting may cover the entire facilities if situated on an
industrial parcel. Letting of sections is not allowed. The
Participant/Owner may not occupy a specific section
of the facilities and let the Tenant use the remaining
sections; the entire facilities should be transferred to
the use of the Tenant. The Tenant may be entitled to
sublet and/or transfer the contract by the Participant/
Owner in which case the entire facilities may be used
by the sub-tenant or the transferee. Therefore, the

absence of a subletting clause or a contract allowing
subletting or nullity of the rental contract may be
claimed.

In case the Participant/Owner uses some sections of
the facilities and sublets the remaining sections, the
management of the Organized Industrial Zone and/or
the Lessor/Participant/Owner may cause the Tenant
to discharge the facilities before expiration date of the
rental contract onthe grounds of nullity and the Tenant
shall be entitled to discharge the rented facilities any
time before such expiration date for the same reason.

Rental contracts inconsistent with the procedures
and the legislation should not be consented by the
Organized Industrial Zones for the reasons mentioned
above.

Since nullity of a contract shall render it as if it has never
been enacted, the management of the Organized
Industrial Zone and/or the Lessor/Participant/Owner
or the Sub-lessor may cause the Tenant to discharge
the facilities before expiration date of the rental
contract on the grounds of nullity and the Sub-tenant
shall be entitled to discharge the rented facilities any
time before such expiration date for the same reason.

It is a slight chance to claim any payment from
the Tenant/Sub-tenant by the Lessor who made
the facilities used by such Tenant/Sub-tenant in
accordance with the rental contract since the judge
in charge shall not consider being aware of but not
applying an imperative provision of the law as an abuse
of a right pursuant to Article 2 of the Turkish Civil Code.

The Tenant’s/Sub-tenant’s not discharging the facilities
following its receipt of a notification to do so as served
by the Participant/Sub-lessor may be considered as an
unlawful occupation. However, no unlawful occupation
comes into question unless the “Discharge” notification
is received even when the contract is null and void.
But since the occupation is ended consentingly at the
beginning, the judge would not decide for an adequate
pay directly but may make his/her decision possibly but
not likely by analogy.

TENANCY IN ORGANIZED INDUSTRIAL ZONES: CONDITIONS, SUBLETTING AND INVALIDITY PROBLEM



Kiralananiginyapilan masraflarbirzenginlesme yaratmis
ise; o halde sebepsiz zenginlesme hukimlerince
bunlarin dederi talep edebilir. Yahut bu masraflara
konu olan mallar, tasinmaza zarar vermeksizin sékalip
alinabilecek durumdaysa alinabilir.

Ayrica, Isyeri Acma ve Calisma Ruhsatlar Organize
Sanayi  Bolgeleri  tarafindan  veriimekte  ve
denetlenmektedir. Yukarida anilan sekilde usuline
uygun yapllmis ve Organize Sanayi Bolgesi Yonetimi
tarafindan onay verilen bir sozlesme yok ise, bu
isyerine Organize Sanayi Bolgesi tarafindan ruhsat da
verilmeyecektir. Ruhsat alinmadan isyerinin agilmasi
veya ¢alistinlmasi ise yasaya aykiridir. Ruhsatsiz isyerinin
calistirimasi halinde, isyerinin kapatilmasi mueyyidesi
ile karsi karsiya kalinacaktir. Ayrica, idari para cezasi
ile karsi karsiya kalinabilecek, aykiri hareket sayet sug
olusturuyor ise, cezai sorusturma da baslatilabilecektir.

Organize Sanayi Bolgesi tarafindan onay veriimeden
Geunel kisilerin kullamnimina tahsis edilen  tesislere,
elektrik, su ve dodalgaz dahil hicbir hizmet
verilmeyecektir.

SONUC

Organize Sanayi Bolgelerinde kiracilik iliskisi, yukarida
bahsedildigi Gzere, belli kosullarin saglanmasi halinde
ve ayrica kurum onayl ile kurulabilmektedir. Bu
kosullar saglanmadidi strece, fiiliyatta kiracilik iliskileri
kuruldugu gozlemlenmekte ise de, hukuken hakli
bir altyapiya sahip olunmadidindan, akdedilen kira
sozlesmelerinin bir anlami olamamaktadir. Hukuken
yok hukmunde sayilan bir iliskide, taraflarin farkli ticari
cikarlarinin zedelenmesi riski her zaman mevcuttur. Bu
sebeple, kiralama yapilmadan once, kiralanacak tesisin
hangi parselde ver aldigi, bu parselde vyapilabilecek
faaliyetin sinirlar, Organize Sanayi Bolgesi Yonetimi’
nin kurulmak istenen kiracilik iliskisine onay vermesi
hususlar arastinlmali ve yasaya ve usule uygunluk
sadlandigindan emin olunmalidir.

ORGANIZE SANAYI BOLGELERINDE KIRACILIK ILISKISI: SARTLAR, ALT KIRALAMA VE GEGERSIZLIK SORUNU
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If the expenses made for the rented property caused
enrichment, then the costs incurred for this purpose
may be claimed on the grounds of unjust enrichment
or, any equipment assembled in the rented property
after signing of the rental agreement may be removed
without harming the property.

Furthermore, Business Licenses are granted and
controlled by the Organized Industrial Zones. In
the absence of a rental contract duly enacted as
mentioned above and approved by the management
of the Organized Industrial Zone, no business license
shall be issued and granted by that Organized Industrial
Zone. Any workplace operated without a business
license shall be closed and red tagged. In addition,
administrative fines or, if infringement in question
constitutes an offense, criminal proceedings may apply.

No utilities including electricity, water, natural gas, etc.
shall be provided to facilities that are allocated to the
use of third persons without obtaining the consent of
the Organized Industrial Zone.

CONCLUSION

A Tenancy relationship in an Organized Industrial
Zone may be established upon satisfaction of specific
conditions defined above and the further consent
of such Organized Industrial Zone. Despite the
existence of a number of tenancies established without
satisfying the applicable conditions in practice, the
rental contracts enacted thereunder with no legal
infrastructure remain invalid in legal terms. And the
parties of such contracts are exposed to the risk of
commercial damages as those contracts are deemed
null and void. Therefore, the parcel of the property to
be rented and the extent of activities allowed on such
parcel and whether the management of the Organized
Industrial Zone permits establishment of the planned
tenancy should be checked prior to execution of a
rental contract including consistency of such tenancy
with the applicable legislation.

TENANCY IN ORGANIZED INDUSTRIAL ZONES: CONDITIONS, SUBLETTING AND INVALIDITY PROBLEM
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KIDEM TAZMINATI FONU KANUN TASARISI
HAKKINDA DEGERLENDIRME

KIDEM TAZMINATI KONUSUNDA
MEVCUT UYGULAMA

Is sozlesmesinin sona ermesinin en dnemli hukuki
sonuclarindan biri olan kidem tazminati, is kanununda
belirtilen asgari bir calisma suresini doldurarak,
iscinin is sozlesmesinin  belirli bir nedenle son
bulmasi durumunda isveren tarafindan isciye veya
mirascilarina ddenen paradir.

Yargitay bir kararinda kidem tazminatini su sekilde
tanimlamistir;

“Isverene ait bir ya da birkac isyerinde belli bir stre
calismis bir iscinin, isini kaybetmesi halinde isinde
yipranmasl, veni bir is edinmede karsilasacadi
guglukler ve isyerine sagladidi katki g6z 6nlne
alinarak, gec¢mis hizmetlerine  karsilik isveren
tarafindan isciye kanuni esaslar dahilinde verilen toplu
paraya "kidem tazminati" denilmektedir”

4857 sayili Is Kanununda kidem tazminatina iliskin bir
duzenleme vyapilmamis, sadece Kanunun Gecici 6.
Maddesi ile kidem tazminati fonunun kurulacagr on
gorulmustar. Bu fon kurulana kadar da1475 sayil milga
Is Kanunun 14. Maddesi hukdmlerinin uygulanmasi
ile, iscilerin kidem tazminati haklari sakli tutulmustur.
4857 Sayili Is Kanunu 10.06.2003 tarihli ve 25134
sayill Resmi Gazete'de vyayinlanarak yurGrlige girmis
olmasina ragmen buglne dedin Kidem Tazminati
Fonu vyasalasmadigindan, 1475 Sayili Is Kanunu'nun
ilgili hukumleri halen yararltktedir.

1475 sayil Is  Kanunu'nda duzenlenen kidem
tazminatina hak kazanmak icin bir takim kosullarin
mevcudiyeti aranmaktadir. Soyle ki; isci Is Kanunu'na
tabi bir iste calisiyor olmalidir; is akdi kanunda sayilan
nedenlerle sona ermelidir; is¢i o isyerinde bir yillik
calisma stresini doldurmalidir.

AV. OZGE MIZRAK
omizrak@egemenoglu.com

Mevcut Uygulamada 475 sayilikanunun14. Maddesine
gore iscinin kidem tazminatina hak kazanabilmesi
icin is akdinin asadidaki haller nedeni ile son bulmasi
gerekmektedir;
Is Sozlesmesinin Is¢i Tarafindan (Is K. 24 ) Hakli
Nedenle Derhal Feshi
Is Sozlesmesinin Isveren Tarafindan (Is K. 25/II
Disinda) Feshi
- Muvazzaf Askerlik Hizmeti Dolayisiyla
Bagh Olunan Sandik Veya Kurumdan Yaslilik
Emeklilik Veya Malullik Ayligi Ya Da Toptan Odeme
Almak Amaciyla Yapilan Fesihler
Kadin Iscinin Evlenmesi Nedeniyle
- Yas Disinda Sigortalilik Stresini Ve Prim Odeme
Gun Sayisini Tamamlayarak Kendi Istediyle ile Isten
Ayrilma Hali
Iscinin Oluma

KIDEM TAZMINATI FONU KANUN
TASARISI TASLAGI NELER
ONGORMEKTEDIR?

4857 sayili Is Kanununda kidem tazminatina iliskin
bir duzenleme vyapilmamis, ancak kanunda kidem
tazminati fonunun kurulacaginin 6n gorulduguna
yukarida belirtmistik. Bu fon kurulana kadar da 1475
sayilll mulga Is Kanunun 14. Maddesi hikumlerinin
uygulanmasi ile, iscilerin kidem tazminati haklar sakli
tutulmustur. Kidem tazminatinin bir fona baglanmasi
ile ilgili tartisma bu tarihten itibaren belirli araliklarla
guindeme gelmis ve bu tarihe kadar da gindemdeki
verini korumustur. Fon hakkinda bir kanun tasarisi
taslagi hazirlanmissa da henlz vyasalasmadigindan,
calismamizda  taslak  Uzerinde  dederlendirme
vapilmistir.
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AN EVALUATION OF THE DRAFT BILL OF THE
SEVERANCE ALLOWANCE FUND

OZGE MIZRAK, ASSOCIATE
omizrak@egemenoglu.com

CURRENT PRACTICE OF SEVERANCE
ALLOWANCE

The severance allowance, which is among the
most important outcomes of a terminated labor
contract, means the amount payable by the
employer to the employee or his/her beneficiaries
upon termination of the employee’s labor contract
for any reason after working for the minimum
period set forth in the labor law.

The Supreme Court of Appeals defines severance
allowance in a verdict as follows;

“Severance allowance” means the lump sum payable
by the employer to an employee who has worked
at the workplace(s) of that employer for a specific
period as per the applicable legislation against his/
her past performance taking into account the age,
difficulty in finding a new job as well as his/her
contribution in that workplace upon termination of
his/her labor contract.”

The Labor Act No. 4857 contains no provision
regarding severance allowance but proposes the
establishment of a severance allowance fund by
virtue of Temporary Article 6 of the Act. Severance
allowance rights of employees have been reserved
with the implementation of Article 14 of the former
Labor Act No. 1475 until establishment of that fund.
Relevant provisions of the former Labor Act No. 1475
still apply as the Severance Allowance Fund and has
not passed into law despite the promulgation of the
new Labor Act No. 4857 ha upon publication of the
same in the Official Gazette dated 06/10/2003, issue
No. 25134.

Entitlement to the severance allowance governed
in the Labor Act No. 1475 requires satisfaction of a
number of conditions including having a job subject
to the Labor Act, its termination due to the reasons
mentioned in the Labor Contract Act and being
employed at that workplace at least for one year.

Currently, the labor contract of the employee must

have been terminated due to the reasons defined

below for entitlement to severance allowance as per

Article 14 of the Labor Act No. 1475:
Immediate termination of the labor contract by the
employee (Labor Act, Art. 14) for good cause

- Termination of the labor contract by the employer
(other than Labor Act, Art. 25/11)

- Termination of the labor contract due to active
military service

- Termination of the labor contract in order to be
entitled to old age pension, retirement pay or
invalidity pension or a lump sum amount from
relevant pension fund

- Termination of the labor contract upon marriage, if
a female employee
Leaving work voluntarily after completing the
insurance period and the number of premium days
other than retirement due to age limit

- Termination of the labor contract due to death of
the employee

WHAT DOES THE DRAFT BILL OF
SEVERANCE ALLOWANCE FUND
PROVIDE?

It was mentioned above that the Labor Act No.
4857 contains no provision regarding severance
allowance but proposes establishment of a severance
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maddeden olusmakta ve kidem tazminatinin,
kurulacak bir fondan belirlenen esaslara gore hak
sahiplerine 6denmesini dizenlemektedir.

Uluslararasi Calisma  Orgutd’nin (ILO) 158 savili
sozlesmesinde, hizmetiliskisine sonverilmesi hakkinda
sozlesme basligi altindaki12. maddesinin 1-a bendinde
“hizmet iliskisine son verilen bir isciye dodrudan
isveren tarafindan veya isverenlerin  katkisiyla
olusturulmus bir fondan 6denecek kidem tazminat!”
seklinde bir kidem tazminati tanimi yapilmistir. S6z
konusu tanimda da kidem tazminatinin bir fondan
ddenebilecedi belirtilmistir. Kidem tazminati fonu
kanun tasarisinin genel gerekgesinde de, fona iliskin
yapilan duzenlemenin bu nedenle uluslar aras
normlara aykiri dismedigine iliskin atif yapilmistir.

Yine tasarinin genel gerekgesinde kidem tazminati
fonunun neden uygulamaya alinmasi gerektigi
hususunda su gerekceler dne surdlmustir. “Zamanla
isletmeler icin adir bir yik haline gelen kidem
tazminati  ozellikle ekonomik kriz dénemlerinde
isverenlerin 6deme glcligu igine dismesine neden
olmustur. Bir kisim isveren is¢i devrini artirmak gibi
yollara basvurarak bu tazminati dememe carelerine
basvurmustur.”

Son dénemde Uzerinde sikga tartisilan taslakta pek
cok dedisiklik yapilacaksa da hali hazirdaki taslak,
kidem tazminati fonu hakkinda su dizenlemeleri
ongormektedir:

Kidem tazminati fonunun 1475 sayili Is Kanunu, 854
sayili Deniz Is Kanunu, 5953 sayili Basin Is Kanununa
gore hizmet akdine dayali olarak calisan iscilerle
bunlari calistiran isverenleri ve olen iscilerin hak
sahiplerini kapsama alacagi duzenlenmistir. Taslakta
kanunun yurarlige girmesi ile birlikte tum iscilerin
kapsama alinmasi ongordlmistar. Ote yandan s
Kanunu'nun yararltge girdidi tarihten onceki kidem
streleri hakkinda isverenlerin eski kanun hikamlerine
gore sorumluluklarinin - devam edecedi hukme
baglanmistir.
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Kidem Tazminati Fonunun, Calisma ve Sosyal Givenlik
Bakanligi'na bagl, 6zel hukuk hukumlerine tabi, mali
ve idari yonden ozerk, 6zel butgeli ve tizel kisilige
sahip bir kamu kurulusu olmasi planlanmaktadir. Fon
butce kapsami disinda kalacak ve gelirlerinden
hicbir sekilde kesinti yapiimayacak ve genel butceye
gelir kaydedilmeyecektir. Bunun vyani sira fonun
yapisini dizenleyen tasarinin 3. Maddesinde fonun
Basbakanlik Yuksek Denetleme Kurulu tarafindan
denetlenmesi yaninda Gcer aylik donemler halinde
Yeminli Mali Musavirlerce de denetlenecedi ve
Denetim Raporlarinin Resmi gazetede ilan edilecedi
6ngoridlmus bu yonu ile fonun kaynaklarinin amag disi
kullanilmasina engel olmak amaglanmistir,

Tasarinin  Bildirimi  duzenleyen 6. Maddesinde
isverenlerin bu kanun hikimlerine gére kidem
tazminatina hak kazanan is¢i veya hak sahiplerini, hak
kazandiklari tarihten itibaren 7 gun icerisinde Fona
bildirmek zorunda olduklari dizenlenmistir. Isverenin
kidem tazminatina hak kazananlari siresi icinde
Fona bildirmemesi sonucu Fonun fazladan yapacadi
ddemeler ve masraflarisveren tarafindan 6édenecektir.
Taslagin 7. Maddesinde kanun kapsamina alinan
isgilerin asadidaki hallerde kidem tazminatina hak
kazanabilmesi 6ngorulmustar.

Bagl olduklari kurum veya sandiklardan vaslilik,
emeklilik, malullik ayhdr  baglanmasi  yahut
toptan 6deme almak amaciyla hizmet akitlerini
feshetmeleri halinde,
Isverence hizmet akdinin feshedilmesi durumunda
iscinin hak kazandigi vaslilik, emeklilik, malullik
ayligi veya toptan odeme almak amaciyla ilgili
kuruma veya sandiga basvurmasi halinde,

- Adina en az 10 yil Fona prim 6édenen isginin istedi
halinde,
Iscinin olumu halinde kanuni mirascilar

KIDEM TAZMINATI FONU KANUN TASARISI HAKKINDA DEGERLENDIRME
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allowance fund and that the severance allowance
rights of employees have been reserved with the
implementation of Article 14 of the former Labor Act
No. 1475 until the establishment of that fund. The
issue of tying the severance allowance to a fund has
been discussed reqularly and maintained its place
in the agenda so far. Our evaluation is based on the
draft text as the draft bill has been prepared but not
promulgated yet.

The Draft Bill of the Severance Allowance Fund
consisting of 22 articles governs payment of
severance allowance to the beneficiaries from a fund
in accordance with specific procedures and rules.

In Article 12, paragraph 1-a of the ILO Convention 158
on termination of employment, the term “severance
allowance” is defined as “a severance allowance or
other separation benefits, the amount of which shall
be based inter alia on length of service and the level of
wages, and paid directly by the employer or by a fund
constituted by employers' contributions”. As per this
definition, the severance allowance may be paid by a
fund. Accordingly, it is stated that the general grounds
of the draft bill on the regulations about the fund are
consistent with the international norms.

It is suggested in the general grounds of the draft
bill on why the severance allowance fund should be
implemented that “the severance allowance which
has become a heavy burden for the establishments
in the course of time have caused them to suffer
insolvencies particularly in times of crisis and
therefore, some employers have tried not to pay
severance allowance by using some methods such as
increased labor turnover”.

The current draft, which has been often discussed and
shall probably be amended to a considerable extent,
proposes the following regulations on the severance
allowance fund:

Pursuant to the Labor Act No. 1475, the Maritime
Labor Act No. 854 and the Press Labor Act No. 5953,
the severance allowance fund covers the employees
working on the basis of a labor contract, the

employers who employ them and the beneficiaries
of deceased employees. The draft bill, however,
envisages containment of all employees. On the
other hand, it is further ruled that the liabilities of
the employers relating to the service periods before
promulgation of the Labor Act shall continue to exist
as per the former Act.

The Severance Allowance Fund is planned to become
a public enterprise subordinated to the Ministry of
Labor and Social Security, subject to the provisions
of the private law, autonomous in financial and
administrative terms and having a private budget and
a legal personality. The fund shall be left out of the
coverage of the budget and its revenues shall not be
deducted any way. Besides, the fund shall be audited
by the Prime Ministry’s State Auditing Board and by
Certified Public Accountants on a quarterly basis and
the audit reports shall be published in the Official
Cazette in order to avoid any use of its resources
for other purposes as per Article 3 of the draft bill
governing the structure of the fund.

Pursuant to Article 6 of the Draft Bill governing
Notice, employers should notify the Fund of the
employees or his/her beneficiaries entitled to a
severance allowance within 7 days following the
date of entitlement. Any over payment made by the
Fund to those entitled to severance allowance as a
result of the employer’s failure in notifying the Fund
accordingly shall be borne by the employer in default
including any expense incurred therefor.

It is ruled in Article 7 of the Draft Bill that the
employees covered by the Act shall be entitled to
severance allowance in the following cases:

- An employee who terminates his/her labor
contract in order to be entitled to old age pension,
retirement pay or invalidity pension or a lump sum
amount from the relevant pension fund

- An employee who applies to the relevant pension
fund in order to be entitled to old age pension,
retirement pay or invalidity pension or a lump sum
amount upon termination of the labor contract by
the employer

AN EVALUATION OF THE DRAFT BILL OF THE SEVERANCE ALLOWANCE FUND



Yashlik, emeklilik ayhdr almakta iken ¢alismaya
baslamakla ayliginin kesilmesi ve 506 sayili Kanunun
63 Gnct maddesinin 1 inci ve 2 inci fikralarina gore
yeniden hesaplanacak aylik bagdlanmasi igin talepte
bulunmasi Uzerine hizmet akdini fesheden iscive,
daha énce tazminat aldigi tarihten sonra fona prim
odenen sureler igin de kidem tazminati 6denecedi
dizenlenmistir.

Haklarinda Sosyal Guvenlik Destek Primi 6denenler
icinise sadece malullik aylidi sartlarinin gerceklesmesi
veya 6lum halinde kidem tazminati 6denecektir.

Tasariya gore, kanunun yurarluk tarihinden sonraki
hizmet strelerini kapsayan kidem tazminatlar Fonun
sorumluluguna birakilirken hak kazanma nedenleri
sadece yaslilik, emeklilik, malullik, toptan 6deme ve
olum halleri ile sinich tutulmustur. Boylelikle; halen
askerlik ve kadinin evlendikten sonra bir yil icerisinde
is akdini sonlandirmasi halleri kidem tazminatina hak
kazanilmas halleri disinda birakilmistir.

Tasarida kidem tazminatinin zamanasimi 10 yil olarak
ongordlmustir. Buna gore; Kidem  tazminatina
hak kazanildigi tarihten itibaren on vyl iginde Fona
basvurarak kidem tazminatinin 6denmesini talep
etmeyen isci veya hak sahibinin hakki zamanasimina
ugrayacaktir. Fon, ancak kidem tazminatina hak
kazanildigi  tarihteki kidem tazminati  miktarini
odemekle yukumld olup ayrica faiz 6demeyecektir.
Ongérilen bu dizenlemeler ile fona giren isgi bir
isveren nezdinde bir gin calismis olsa bile kidem
tazminatina hak kazanabilecektir. Ancak sistemden
hak ettigi  tazminati  alabilmesi icin  yukarida
belirttigimiz 10 yil fonda bulunma sartini tamamlamasi
gerekecektir.

Tasarinin Kidem tazminati miktarini didzenleyen 8.
Maddesine gore; Iscilere veya hak sahiplerine Fona
prim 6denmis olan her tam yilicin prim hesabina esas
olan Ucretinin otuz gunu tutarinda kidem tazminat
odenir. Bir yildan artan sureler icin veya toplam prim
odeme suresi bir yilin altinda kalanlar igin de ayni
oran Uzerinden 6deme yapillir. Kidem tazminati tavani
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ise bu madde ile korunmustur. Buna gore; Kidem
tazminatinin hesabinda ve primlerin tahsilinde esas
alinacak Ucretlerin en az miktar Is Kanununun 33
Unct maddesine gore belirlenen asgari Gcret, Ust
sinir ise Devlet Memurlar Kanununa tabi en yiksek
devlet memuruna 5434 sayill T.C. Emekli Sandigi
Kanunu htkidmlerine gore 6denecek azami emeklilik
ikramiyesi miktaridir.

Mevcut tasarida issizlik sigortasi fonunda oldugu
gibi kidem tazminati fonunda da is¢inin maasindan
bir miktar prim kesilerek fon hesabina yatiriimasi
ve bu oranin hesaplanacak aylik kazancin % 3 GnG
gegmeyecedi 13. Madde ile dizenlenmistir. Primlerin
toplanmasindan SCK sorumlu olacak ancak isveren
tarafindan odenmeyen primlerden SGK sorumlu
tutulamayacaktir. Madde gerekgesiincelendiginde ise
rakamin neden % 3 olarak tespit edildigine iliskin higbir
acgiklama gorulmemektedir. %3’l0k prim  tutarinin
dayanaginin net olmamasi, fonun isletilmesi ile iscilere
mevcut kidem tazminati uygulamasinda kazanilan
hak tutarinda 6deme vyapilip yapilamayacadi endisesi
isci ve isveren taraflar arasinda tartismaya neden
olmaktadir.

Uzun yillardir tartisilan gelen kidem tazminati fonuna
iliskin tasarinin bu hali ile yasalasip yasalasmayacadi
hentz netlik kazanmamakla birlikte kidem tazminati
fonunun hem isci hem isveren acisindan tatmin edici
bir sekilde dizenlenerek yasalasmasi ve bu konuda
ortak bir yolun bulunmasi gerektigi agiktir.

Mevcut uygulamada bircok aksayan yonU bulunan
kidem  tazminatinin  daha  buUyik  uygulama
sorunlarina yol acmamasi icin iscilere  mevcut
haklarini  kaybettiriimemesi, isverenlere de daha
kolay odenebilir bir sistemin getirilmesi icin karsilikli
gorusmeler devam etmektedir.

KIDEM TAZMINATI FONU KANUN TASARISI HAKKINDA DEGERLENDIRME
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- An employee for whom the premium is paid for at
least 10 years
Legal heirs of a deceased employee

As per the Draft Bill an employee whose labor
contract is terminated due to old-age or retirement
pension, payment is stopped as he/she restarted
working and so applied to the Fund for assignment of
a pension to be calculated in accordance with Article
63, paragraphs 1 and 2 of the Act No. 506 shall be
entitled to a severance allowance for the period his/
her premiums have been paid to the Fund after he/
she was paid his/her severance allowance.

Those for whom the social security support premium
was paid shall be entitled to severance allowance only
if the conditions of receiving invalidity pension are
fulfilled orin case of death of the employee.

As per the Draft Bill, responsibility of severance
allowances for the periods after the promulgation
date of the Act shall remain with the Fund and the
causes of entitlement are limited with old-age,
retirement, invalidity, lump sum payment and death.
Therefore, doing military service and termination of
the labor contract by female employees within one
year following marriage are not accepted as causes
for entitlement to severance allowance.

Prescription for severance allowance is set out as
10 years in the Draft Bill. Therefore, entitlement to
severance allowance of an employee (or his/her
beneficiaries) who does not apply to the Fund for
receiving the severance allowance within 10 vyears
following actual date of entitlement shall prescribe.
The Fund shall be obliged to pay only the amount of
severance allowance fixed on the date of entitlement
but not any interest. According to the new regulation,
an employee covered by the Fund and employed at a
workplace only one day shall be entitled to severance
allowance provided that his/her premiums are paid to
the Fund reqularly for 10 years.

Pursuant to Article 8 of the Draft Bill governing the
amount of severance allowance, an employee (or his/
her beneficiaries) shall be paid a severance allowance
equal to thirty days salary of each full year for which
the Fund is paid the corresponding premium. The
same ratio applies to remaining days of any given
year or those with a paid-up premium period less
than one year. The severance allowance cap is also
secured by this Article 8 according to which the
minimum amount to be taken as a basis in calculation
of severance allowance and collection of premiums is
limited with the subsistence wage defined in Article 33
of the Labor Law and the maximum amount is limited
with the maximum retirement bonus payable to the
public servant highest in ranking pursuant to the
provisions of the Retirement Fund Act No. 5434.

Article 13 of the Draft Bill requires the deduction of
a certain amount from the wage of the employee
not exceeding 3% of his/her monthly wage and
depositing the same to the fund account. SCK shall be
in charge of collecting the premiums but not be held
responsible for any premium not paid by employers.
Crounds of this Article give no clue as to why the ratio
is taken as 3% and this situation causes some disputes
between employees and employers on whether the
fund shall function properly or the employees shall be
paid the amounts they would be entitled to under the
Draft Bill.

It is not clear yet if the draft bill on severance
allowance that have been discussed for many years
shall be promulgated in its current form or not,
however, it is an obvious fact that the severance
allowance fund should be regulated through an act
to meet the expectations of both the employees and
the employers.

Negotiations on the current severance allowance
regulations continue in order to avoid more serious
problems in practice, to maintain the current rights
of employees and to introduce a system that would
facilitate payment obligations of employers.

AN EVALUATION OF THE DRAFT BILL OF THE SEVERANCE ALLOWANCE FUND
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IS HUKUKUNDA ALT ISVERENLIK
KAVRAMI VE MUVAZAA OLGUSU

4857 Sayili Is Kanunu ve buna bagl olarak cikarilan
27/09/2008 tarihli Alt isverenlik Yonetmeligine gore,
alt isveren; isyerinde yurGtilen mal veya hizmet
Uretimine iliskin yardimei islerde veya asil isin bir
bolumunde isletmenin ve isin geredi ile teknolojik
nedenlerle uzmanlik gerektiren islerde is alan, bu
is icin gorevlendirdigi iscilerini sadece bu isyerinde
aldigiiste calistiran gercek veya tizel kisiyi yahut tizel
kisiligi olmayan kurum ve kuruluslari ifade etmektedir.

Mevzuat uyarinca, alt Isverene verilebilecek isler,
yardima isler ve uzmanlik gerektiren isler olarak iki
gruba ayrilmaktadir.

Yardimer is; isyerinde vyaratilen mal veya hizmet
uretimine iliskin olmakla beraber dogrudan Gretim
organizasyonu icerisinde vyer almayan, Uretimin
zorunlu bir unsuru olmayan, ancak asil is devam
ettikce devam eden ve asil ise bagimli olan isi ifade
etmektedir.

Uzmanlik gerektiren is; mal veya hizmet Gretiminin
zorunlu unsurlarindan olan, isin  niteligi  geredi
isletmenin kendi uzmanhdi disinda, ayr bir uzmanlk
gerektiren isi ifade etmektedir. Isverenin kendi iscileri
ve yonetim organizasyonu ile mal veya hizmet Gretimi
yapmasi gerekir.

Gegerli bir asil-alt isveren iliskisinin varlidi icin; asil
isin uzmanlik gerektiren boluma, asil ise yardimc
nitelikteki islerde calistinlmasi, asil isverenin asil is
ile ilgili olarak isyerinde kendi calistirdidi isgilerinin
olmasi, isyerinde yuratulen mal veya hizmet Gretimine
iliskin bir is olmasl, asil ise bagimli ve asil is strdigu
muddetce devam eden bir is olmasi, alt isverenin o
iste calistirdidi iscilerin, minhasiran asil isveren igin
calismasi ve isin asil isverene ait isyerinde yapiliyor
olmasi gerekir.

AV. BASAK ARSLAN
barslan@egemenoglu.av.tr

Asil isveren ile alt isveren arasindaki iliski gegerli
bir alt isveren iliskisi ise, bu durumda, asil isveren;
alt isverenin isgilerinin “SCK prim” bor¢larindan, alt
isverenin isgilerine Gcret ve diger haklarindan ve alt
isveren iscilerinin is kazasi gecirmesi halinde, her turli
maddi/manevi tazminat taleplerinden, musterek ve
muteselsilen sorumlu olacaktir.

Kanunun aradidi sartlarin yerine getirilmemesi halinde
ise, asil isveren ile alt isveren arasinda kurulan alt
isveren iliskisi gecersiz sayilmakta ve islem “muvazaal’”
kabul edilmektedir. Asadidaki hallerde, muvazaali alt
isveren iliskisinin varligi kabul edilmektedir;

Isyerindeki asil isin, uzmanlik gerektirmemesine
ragmen alt isverenlere verilmesi,

- Alt isverenin, daha once asil isveren nezdinde
calisan bir kisi olmasi,

- Alt isverenin, uzmanlik gerektiren islerde gerekli
teknik personele ve ekipmana sahip olmamas,

- Altisverene verilen iste, asil isveren iscilerinin gorev
yapmas,

- Alt isveren sozlesmesinin, iscilerin yasal haklarini
kisitlamak amaciyla yapilmasi.

ENG

SUBCONTRACTING AND COLLUSION

IN LABOR LAW

BASAK ARSLAN, ASSOCIATE
barslan@egemenoglu.av.tr

As perthe Labor Law No. 4857 and the Subcontracting
Requlations dated 09/27/2008 annexed thereto, a
subcontractoris a real or legal person or aninstitution
or organization with no legal personality who
assigns his employees only for the ancillary works
subcontracted in connection with production of
goods or services or a part of the main work requiring
expertise due to the nature of the enterprise or the
work itself as well as technological reasons.

The works that may be assigned to the
subcontractor under the Reqgulations are divided
into two groups namely the ancillary works and
those requiring expertise.

An ancillary work relates to production of goods or
services carried out at the workplace which is not
directly included in the production organization or
an essential element of production but dependent
on the main work and continues as long as the main
work does.

A work requiring expertise is an essential element of
production of goods or services which is not included
in the enterprise’s field of expertise. The employer
must be carrying out production of goods or services
by its own employees and organization.

For a valid employer-subcontractor relationship;
the main work should have some parts requiring
expertise, the subcontractor should be assigned
ancillary parts of the main work, the employer should
have its own employees working at the workplace on
the main work, the work carried out at the workplace
should relate to production of goods or services,
the ancillary works should be dependent on and
continue as long as the main work does, employees

of the subcontractor should work exclusively for the
employer and the work should be carried out at the
workplace of the employer.

When a valid employer-subcontractor relationship
exists, the employer must be jointly and severally
responsible for payment of the social security
premiums, wages and other benefits and claims
for pecuniary and non-pecuniary damages of
the subcontractor’'s employees in case of an
occupational accident.

If the requirements of the law mentioned above are
notsatisfied, the subcontracting relationship between
the employerandthe subcontractoris deemedinvalid
and therefore collusive. A subcontracting relationship
is deemed collusive if:

- The main work requiring no expertise at the
workplace is assigned to a subcontractor,

- The subcontractor is a former employee of the
emplovyer,

- The subcontractor employs no technical personnel
or equipment for the works requiring expertise,

- The employer’s personnel is employed at the work
which is actually assigned to the subcontractor, or

- The subcontracting agreement is executed with
the purpose of restricting the legal rights of
employees.




Alt isveren iliskisinin muvazaali oldugu tespit edilir
ise; yapilan alt isverenlik sozlesmesi gegersiz kabul
edilecek ve alt isveren nezdinde calisan isciler,
baslangictan itibaren Asil isverenin iscileri sayilacaktir.
Ayrica, 4857 Sayili Is Yasasi uyarinca, hem asil isveren
ve hem de alt isverene, muvazaali islemden otirt 2013
yiliicin 14.651,00-TL idari para cezasi kesilecektir. Alt
isveren iscilerinin, baslangictan itibaren asil isveren
iscisi sayilmasindan 6tlry; isci sayisi gecmise yonelik
olarak artacagindan; isci sayisina badli olarak dedisen
ozarlt istihndami, isyeri hekimi, is gtvenlidi uzmani
calistirma gibi yukumluluklerden dolayi eksik istihdam
olmasi durumunda Asil isveren aleyhine idari para
cezasl kesilebilecektir. Asil isveren nezdinde calisan
iscilere saglanan sosyal haklar, Gcret zamlari ve sair her
turlt imkan, alt isveren isgilerine sadlanmadiysa, bu
isciler asil isveren isgisi sayildigindan, gegmise yonelik
olarak isciler hak ve alacak talep edebileceklerdir.

Mdfettisler tarafindan yapilacak inceleme sonucunda,
altisveren iliskisinin muvazaaya dayandidi tespit edilip
ilgili rapor isverene teblig edildiginde, isverenlikge bu
rapora 6 is gunu igerisinde yetkili is mahkemesinde
dava agilmak suretiyle itiraz edilebilir. Yasal mevzuatin
6ngordudu isbu 6 is gunluk hak district sare iginde
itiraz edilmemesi halinde, rapor kesinlesecek olup;
isveren yukarida belirtilen tim hukuki riskler ile karsi
karslya kalabilecektir.
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When the subcontracting relationship is found
to be collusive, the subcontracting agreement
shall be deemed invalid and the employees of
the subcontractor shall be deemed to have been
employed by the employer since the beginning of
the work. Furthermore, both the employer and the
subcontractor shall be applied an administrative fine
of TL 14,651.00 for the year 2013. As the employees
of the subcontractor shall be deemed to have been
employed by the employer since the beginning of
the work, the number of the employer’s personnel
shall therefore increase retrospectively whereupon
the employer may be applied an administrative
fine on the grounds of underemployment if the
employer is found to be in default of its obligations
regarding employment of disabled personnel, a
workplace physician or an OHSAS specialist. If the
social benefits, wage increase, etc. granted to the
personnel of the employer have not been granted
to the subcontractor’s employees, the latter shall be
entitled to the same retrospectively as they must also
be considered as the employer’s personnel.

Any report prepared by controllers after the relevant
inspections which asserts a collusive subcontracting
relationship and notified to the employer may be
objected at a competent labor court by the employer
within 6 working days following the date of notice. If
the employer does not object to such report within
the 6 days’ final term, the report shall be finalized in
consequence of which the employer may be exposed
to the legal risks mentioned above.

SUBCONTRACTING AND COLLUSION IN LABOR LAW
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TURK HUKUKU'NDA MOBBING
(PSIKOLOJIK TACIZY'IN YERI

Mobbing (psikolojik taciz) ¢alisma hayatinda gun
gectikce daha siklikla duymaya basladigimiz ve bir o
kadar da calisanlar tarafindan merak ve ilgi icerisinde
takip edilip dile getirilen bir kavram olarak karsimiza
¢ikmaktadir. Nitekim, ginimuzde Mobbing (psikolojik
taciz) Gzerine genelge yayinlanmakta, sempozyumlar
duzenlenmekte, Mucadele Dernekleri kurulmakts,
anketler  vyuritulmekte,  sirketlerde  mobbing
raporlamalarina dair prosedurler hazirlanmaktadir.
TUum bunlar mobbing kavramina olan ilgi ve meraki
ortaya cikarmaktadir.

PEKI NEDIR MOBBING

(PSIKOLOJIK TACIZ)?

Mobbing  (psikolojik  taciz)in  sozlik anlamina
baktigimizda; 6zellikle hiyerarsik yapilanmis gruplarda
ve kontroltn zayif oldugu érgutlerde, gucl elinde
bulunduran kisinin ya da grubun, diderlerine
psikolojik vyollardan, uzun sureli sistematik baski
uygulamasi  olarak  tanimlandigi  gorilmektedir.
Mobbing (psikolojik taciz)in ¢alisma hayatindaki
yansimasina baktigimizda; isyerinde gergeklesen,
bir veya daha fazla kisi tarafindan, bir veya daha fazla
kisiye, sistemli bir sekilde, dismanca ve ahlakdisi bir
yaklasimla, sureklilik gésteren bir siklikla, cok cesitli
sebepleri olabilen, kisiyi sindirme maksadi ile kisinin
ozguvenine uygulanan psikolojik ve hatta fiziksel
saldirgan davranislar ifade ettidini gormekteyiz.
Baska bir tanima gore ise; Isyerlerinde bir veya birden
fazla kisi tarafindan diger kisi ya da kisilere yonelik
gerceklestirilen, belirli bir stre sistematik bigcimde
devam eden, yildirma, pasifize etme veya isten
uzaklastirmayi amaglayan; magdur ya da magdurlarin
kisilik ~degerlerine, mesleki durumlaring, sosyal
iliskilerine veya sadliklarina zarar veren; kott niyetli,
kasitl, olumsuz tutum ve davranislar batanadar.

AV. PINAR AYHAN SAHIN
psahin@egemenoglu.com

Yargitay tarafindan, gorilen bir davada ise mobbing
(psikolojik taciz )tanimi, isyerinde bireylere, Gstleri, esit
duzeyde calisanlar ya da astlar tarafindan sistematik
bicimde uygulanan her tir kott muamele, tehdit,
siddet, asagilama vb. davranislar seklinde belirtilmistir.

Mobbing (psikolojik taciz), literatire yeni giren bir
kavram oldugu igin, Turkce karsilidi konusunda
da doktrinde hentz bir netlik bulunmamakta ve
bir terminoloji sorunu yasanmaktadir. Mobbing
(psikolojik taciz), Uzerine arastirma yapanlar, Turkce
karsilik olarak “isyerinde psikolojik taciz” “isyerinde
psikolojik teror” “isyerinde psikolojik siddet” “isyerinde
duyqusal taciz” “isyerinde moral taciz” “isyerinde
manevi taciz” “duyqusal siddet” “isyerinde zorbalik”
“vildirma” ve “isyerinde yildirmaya yonelik psikolojik
saldir” sozctklerini kullanmaktadirlar.

MOBBING (PSIKOLOJIK TACIZ)'IN
UNSURLARI :

Cergeklesen eylemin mobbing ( psikolojik taciz ),
kapsaminda degerlendirilebilmesi i¢in eylemin niteligi
ve amaci 6nemli olup, bir takim unsurlari ihtiva etmesi
de gerekir. Soyle ki;

YER BAKIMINDAN: Mobbing (psikolojik taciz)’
den séz edebilmekicin, eylemin isyerinde gerceklesmesi
gerekir. Is Kanununun 2. Maddesinde yer alan tanima
gore, isyerinin; isyerine badli yerler, eklentiler ve araglar
ile olusturulan is organizasyonu kapsaminda bir bitun
olarak ele alindigini sdylemek gerekir.
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MOBBING IN
TURKISH LAW

PINAR AYHAN SAHIN, ASSOCIATE
psahin@egemenoglu.com

We are encountering the term ‘mobbing” more
frequently in every working day as a concept arousing
our attention and interest. Nowadays, a number of
circulars on mobbing are published, symposiums
are organized, mobbing fighters associations are
established, inquiries are made and procedures for
reporting mobbing are prepared by firms which reveal
the fact that we are so much interested in the concept
of mobbing.

WHAT IS MOBBING?

The lexical meaning of mobbing is the long-term
and systematic pressure applied by the mighty
person or group on others particularly in groups with
a hierarchical structure or in organizations where
control level is low. As to the reflections of mobbing
in the working life, it takes the form of psychological
or even physical aggressive behavior by one or more
individuals on one or more victims in a systematical,
hostile and unethical manner on a frequent and
permanent basis with the purpose of pushing them
into a helpless and defenseless position for a number
of reasons. In another source, mobbing is defined as
the malicious and intentional behavior demonstrated
by one or more persons on one or more victims in a
systematical manner at any workplace persistently
for a specific period of time with the purpose of
intimidation, passivation or removal from office which
are directed at the personal values, professional status,
social relations or health of the victims.

Inaverdict of the Supreme Court of Appeals, mobbing is
defined as “all types of maltreatment, bullying, violence,
insult, etc. applied systematically to individuals by their
superiors, colleagues or subordinates at a workplace”.

Since it is quite a recent term in the literature, there is
no clear definition for mobbing in the Turkish doctrine
and this situation leads to a terminology problem.
Those carrying out research on mobbing use the terms
“psychological abuse at the workplace”, “affective abuse
at the workplace”, “moral abuse at the workplace’,
“mental abuse at the workplace”, “emotional violence”,
“bullying abuse at the workplace”, “intimidation” or
“psychological attack for intimidation at the workplace”
instead.

ELEMENTS OF MOBBING:

For an action be accepted as mobbing, its nature
and purpose bears importance and it should contain
specific elements as follows:

VENUE OF ACTION:

The action should take place at a workplace. As per
the definition in Article 2 of the Labor Act, a workplace
consists of the extensions, annexes, tools and the
business organization itself as a whole.

NATURE OF ACTION:
The action should not be a single or individual
occasion but systematical and repeated in such a
frequency to gain continuity.

Mobbing does not come up suddenly at a workplace.
This behavior continues in a process accompanied
by a number of psychological factors that affect the
victim of mobbing adversely. Mobbing at a workplace
goes through the definition, dispute, aggressiveness,
corporate power and dismissal stages.




EYLEMIN NITELIGI BAKIMINDAN:
Mobbing (psikolojik taciz), kapsaminda bir eylemden
soz edebilmek icin, eylemin tekil ve munferid bir
davranistan olusmamasi, aksine sistemli bir sekilde
vapilip sureklilik kazanacak siklikta tekrarlanmasi
gerekmektedir.

Mobbing,  bir isyerinde birden bire ortaya
cikmamaktadir. Bu davranis sekli bir stre¢ halinde
devam etmekte ve cesitli psikolojik faktorler ortaya
¢tkmakta, mobbing magdurunu olumsuz bigimde
etkilemektedir. Bir isyerinde ortaya ¢ikan mobbing,
tanimlama, anlasmazlik, saldirganlik, kurumsal gig ve
ise son verme asamalarindan gecmektedir.

S6z konusu davranislarin kimi zaman aleni olarak
gerceklesebilecedi  mumkunken  kimi  zaman
gizli sekilde ortaya cikabilecedi somut olaylar
dengesinde goz 6nunde bulundurulmalidir. Mobbing
( psikolojik taciz ), isyerinin sectigi hiyerarsik yapi
ve orqut kdltdrine gore, calisma ortamlarinda Ust
kademelerden alt kademelere veya alt kademelerden
Ust kademelere dodru yahut esit statide bulunanlar
arasinda gergeklesebilmektedir.

AMAC BAKIMINDAN: Mobbing taniminin
manevi unsuru da denilebilecek amag¢ unsurunda
onemli olan ise, eylemler batinunun kasit olgusu ile
vapilmasi ve bir amaca hizmet etmesi gereklilididir.
Bu amag kimi zaman karsl tarafi yildirma, pasifize
etme niyeti kimi zamanda is iliskisinin sonlandiriimasi
amacini tasir.

ILLIVET BAGI VE SONUC: Yiritilen tim
bu nitelikli eylemler butininden mobbing olarak
bahsedebilmek icin karsi tarafta séz konusu eylemler
sebebiyle bir durum dedisikligi olusmasi gerekir. Bu
durum dedisikligi; karsi tarafin kisiliginde, mesleki
statlsinde olabilecedi gibi saglik durumunda da
olabilir. Ancak herhalde, degisikligin yuratalen sistemli
ve kasitl eylemlerin sonucu olmasi gerekmektedir.

Isyerlerinde siklikla gorulen mobbing (psikolojik taciz)
davranislari olarak; dogrudan iletisimin reddedilmesi,
dislama, gozden dusturme, tek basina birakma, hor
kullanma, hata yapmaya itme, yetki istismari sayilabilir.
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MOBBING (PSIKOLOJIK TACIZ)’ IN 4857
SAYILI IS KANUNUNDAKI YERI:

4857 sayili Is Kanunu'nda hukuki anlamda mobbing
(psikolojik taciz) kavramini dogrudan tanimlayan ve
agikga ele alan herhangi bir huktm yer almamaktadir.

Ancak, 4857 Sayili Is Kanunu'nun “Isginin Hakli
Nedenle Derhal Fesih Hakk” bashigini tasiyan 24/ I
bendinde yer alan; b-c ve d bendleri dolayli olarak
mobbing (psikolojik taciz) kavraminda onemli bir
yere sahiptir. Zira yukarida mobbing (psikolojik taciz)
kavraminin tanimiyapilirken belirtilen kosullarin varligi
ile gergeklesen eylemler; isginin seref ve namusuna
dokunacak sozlerin sarfedilmesi, olayin cinsel tacize
varan bir tacize donusmesi, Isverenin isciye veya
ailesi Uyelerinden birine karsi satasmada bulunmasi,
isci hakkinda seref ve haysiyet kiricr asilsiz agir isnad
veya ithamlarda bulunmasi, isginin diger bir isci
veya Uguncu kisiler tarafindan isyerinde cinsel tacize
ugramasl ve bu durumu isverene bildirmesine ragmen
gerekli onlemler alinmamasi seklinde gerceklesebilir.
Ancak bu madde ile isciye taninan hakkin, s
sozlesmesinin kidem tazminati alacak sekilde hakli
nedenle feshinden baska bir sey olmamasi sebebiyle,
is iliskisinin devamhgini hedefleyen Is Kanunu'nun
ruhu karsisinda, mobbing (psikolojik taciz)e kars
yeterli bir himaye sagladigini soylemek zordur.

Mobbing (psikolojik taciz)’i dolayli olarak karsilayan
4857 Sayili Is Kanunu’ndaki bir diger hukum ise, esit
davranma ilkesini dizenleyen 5. maddedir. Zira,
s6z konusu madde ile, isverenin is iliskisinde dil, irk,
cinsiyet, siyasal dustnce, felsefi inang, din ve mezhep
ve benzeri sebeplere dayali ayinm yapilamayacadi
dizenlenmis ve aksine davranis halinde is¢inin, dort
aya kadar Ucreti tutarindaki uygun bir tazminattan
baska yoksun birakildigi haklarini da talep edebilecedi
belirtilmistir. Isyerinde uygulanan mobbing (psikolojik
taciz)in  aynmcilik  biciminde ortaya  ¢ikmasi
halinde, mobbing (psikolojik taciz)e udrayan taraf
kanunda belirtilen bu ayrimcilik tazminati talebinde
bulunabilecektir.

TURK HUKUKU'NDA MOBBING (PSIKOLOJIK TACIZ)'IN YERI
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It should be considered that such behavior may arise
both openly and sneakily, as the case may be. Mobbing
may come out from top levels downwards or vice versa
or among those with the same status, depending on
the hierarchical structure and organizational culture of
the company.

PURPOSE OF ACTION:

What is substantial with the purpose of mobbing,
which is the moral element of such behavior, is
whetherthe actionis made intentionally and serves to
a specific purpose in its entirety, or not. The purpose
is to intimidate or pacify the victim in some cases and
to terminate the working relations in some others.

CAUSAL LINK AND OUTCOMES:

Labelling all those qualified actions as mobbing
requires some changes in the state of the other party
as a result of such action including professional status
or state of health. In either case, however, the change
must result from the systematic and intentional acts.

Mobbing at a workplace includes refusal of direct
communication, exclusion, discrediting, leaving alone,
insulting, tripping up and abuse of authority.

MOBBING IN THE LABOR ACT NO. 4857:
Labor Act No. 4857 contains no provision defining or
referring to mobbing in legal terms.

However, paragraphs b, ¢ and d in Article 24/l
“Employee’s Right to Terminate the Agreement for
Just Cause” of the Labor Act No. 4857 have an indirect
but significant relation with mobbing because actions
mentioned above in connection with the definition
of the term mobbing may take the form of speeches
constituting an offense against the honor or reputation
of the employee, sexual harassment, employer’s
assaulting or threatening the employee or a member
of his/her family or levelling serious and groundless
accusations against the employee in matters affecting
his/her honor, or harassment of the employee at the
workplace by another employee or third persons with
no adequate measures taken although the employer
is informed of such conduct. On the other hand, it
is obvious that the rights granted to the employee
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under this Article which only entitle the employee
to terminate the agreement for just reason may not
possibly protect him/her against mobbing given the
fact that the essence of the Labor Act itself aims at
continuation of the working relations.

Another provision of the Labor Act No. 4857 that refers
indirectly to mobbing takes place in Article S governing
the principle of equal treatment. This Article governs
that no discrimination based on language, race, sex,
political opinion, philosophical belief, religion or similar
reasons is permissible in employment relations and
otherwise, the employee may claim a compensation
up to his/her four months” wages plus other claims of
which he/she has been deprived. If mobbing comes
out at the workplace in the form of discrimination,
the victim may be entitled to a further claim for
discrimination as mentioned in the Act.

Mobbingin the Turkish Code of Obligations: Article 5 of
the Turkish Civil Code rules that the general provisions
of this Code and the Code of Obligations apply mutatis
mutandis to all relations subject to the private law.
Hence, provisions of the Turkish Civil Code and the
Code of Obligations shall apply mutatis mutandis
to cases where the Labor Law No. 4857 or any other
legislation on labor relations contains no applicable
provision.

The Turkish Code of Obligations No. 6098 took effect
upon promulgation in the Official Gazette dated
02/04/2011, issue No. 27836. Contrary to the Labor
Code No. 4857, Article 417 of the Code contains an
important provision on mobbing. The said Article with
the heading “Protection of the Employees’ Personality”
governs that the employer is obliged to respect and
protect the employee’s personality, to provide a
working environment conforming to the principles of
honesty and particularly to take necessary measures
to avoid any psychological abuse or sexual harassment
and to avoid any further abuse or harassment of the
victims of such behaviors and that any and all damages
to arise from injury, death or violation of personal rights
of an employee shall be compensated by the employer.
This Article is considered important not only because it



MOBBING (PSIKOLOJIK TACIZ)'IN TURK
BORCLAR KANUNUNDAKI YERI

Tark MedeniKanunu'nun 5. Maddesinde, Tirk Medeni
Kanunu ve Borglar Kanunu'ndaki genel nitelikteki
hukumlerin uygun dustigu olcide ozel hukuk
iliskilerine de uygulanacadi belirtilmistir. Bu kapsamda,
4857 sayiliIs Kanunu ve diger is kanunlarinda herhangi
bir hiukim bulunmayan hallerde uygun dustigo
dlctde Turk Medeni Kanunu ve Tark Borglar Kanunu
hukumleri uygulanacaktir.

6098 Sayili Turk Borglar Kanunu 04.02.2011 tarihli
27836 sayili Resmi Gazetede yayinlanarak yurarlige
girmistir. Kanunun 417. Maddesi, 4857 Sayili Is Kanunu’
nda dogrudan bir dizenleme icermeyen mobbing
(psikolojik taciz)'e iliskin 417. Maddesi ile 6nemli bir
hikam  getirmistir. “isginin Kisiliginin - Korunmasi”
madde bashidini tasiyan bu hikum ile; isveren,
hizmet iliskisinde iscinin kisiligini korumak ve saygi
gostermek ve isyerinde durUstluk ilkelerine uygun
bir dizeni sadglamakla, ozellikle iscilerin psikolojik
ve cinsel tacize ugramamalari ve bu tUr tacizlere
udramis olanlarin daha fazla zarar gormemeleri igin
gerekli onlemleri almakla yukimlt tutuldugu gibi
isverenin aksi davranisi nedeniyle isginin 6lumu, vicut
butanligunun zedelenmesi veya kisilik haklarinin
ihlaline badli zararlarin tazmini 6ngordlmustar. So6z
konusu hukmin, 4857 Sayili Is Kanununda ver cinsel
taciz kavraminin yani sira psikolojik tacizi de icermesi
bir yana, Is Kanunundan farkli olarak hakli feshin yani
sira zarar tazminini 6ngormus olmasi dGnemlidir.

MOBBING (PSIKOLOJIK TACIZ)'IN TURK
CEZA KANUNUNDAKI YERI :

5237 sayili Turk Ceza Kanununda mobbing (psikolojik
taciz) eylemini agik¢a ve dogrudan sug sayan bir yasal
duzenleme olmamakla birlikte kanunda sayili bazi
suglarin duruma goére mobbing (psikolojik taciz) ile
ortusebilecegdini ve eylemin cezalandirilabilecedini
soylemek mumkandur. Nitekim, 5237 sayili Turk
Ceza Kanunu’ nun 122. Maddesi “Ayrimcilik” bashgini
tasimakta olup, kisiler arasinda dil, irk, renk, cinsiyet,
ozarluluk, siyasi dustnce, felsefiinang, din, mezhep ve
benzeri sebeplerle ayirnm yaparak, kisinin olagan bir
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ekonomik etkinlikte bulunmasini engelleyen, kimse
hakkinda alti aydan bir yila kadar hapis veya adli para
cezasl verilecedini hikme baglamistir. Yine Kanun'un
123. Maddesinde, sirf huzur ve stkinunu bozmak
maksadiyla bir kimseye israrla; telefon edilmesi,
quraltd yapilmasi ya da ayni maksatla hukuka aykiri
baska bir davranista bulunulmasi halinde, maddurun
sikayeti Uzerine faile Gg¢ aydan bir yila kadar hapis
cezasl verilecedi hukmU mevcuttur. Kanunun 125.
Maddesi ise “Serefe Karsi Suclar-hakaret” bashgini
tasimakta olup bir kimseye onur, seref ve sayginhigini
rencide edebilecek nitelikte somut bir fill veya olgu
isnat eden veya sévmek suretiyle bir kimsenin onur,
seref ve sayginligina saldiran kisinin Gg aydan iki yila
kadar hapis veya adli para cezasi ile cezalandirilacagi
hikme baglanmistir.

Ayni zamanda, mobbinge udrayan kisinin maruz
kaldigidavranislarin nitelidi geredi, eziyet (m.96) cinsel
istismar (m.102-105), tehdit (m. 106), santaj (M. 107),
gibi su¢ tanimlarina gitmek mumkin olabilmektedir.
Yine, calisma yasami ile yakindan ilgili olan inanc,
dusince, ve kanaat hurriyetinin = kullaniimasini
engelleme (M.115), is ve ¢alisma hurriyetinin ihlali (m.
117) ve sendikal haklarin kullanilmasinin engellenmesi
(mM8) suclarinin da mobbing (psikolojik taciz) eylemi
icinde gorulmesi ihtimal dahilindedir ki bu durumda
cezaiyaptirnm soz konusu olacaktir,

Sonu¢ itibariyle;  mobbing  (psikolojik  taciz)e
karsi her ne kadar son vyasal dizenlemeler ile
Turk Borglar Kanunu’ nda 6zel dizenleme yoluna
gidilmisse de, c¢alisma hayatinda siklikla karsilasilan
bu konunun Is Kanunlarinda ¢zel ve acik dizenleme
yolunun  tercih  edilmemesinin  vyetersiz  bir
himaye sagladigini soylemenin yanlis olmayacadi
dustncesindeyiz. Boylelikle, calismailiskisinin taraflari
agisindan, mobbing (psikolojik taciz)'in tanimi ve
unsurlarinin belirlenmesi bir vana taraflarin hak ve
yukumlaluklerinin agikga  belirtiimesi  uygulama
agisindan bir takim sorular hi¢ suphesiz ortadan
kaldiracaktir.

TURK HUKUKU'NDA MOBBING (PSIKOLOJIK TACIZ)'IN YERI
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deals with the psychological abuse as well as the sexual
harassment dealt with in the Labor Act No. 4857, but
also rules for compensation of damages besides the
rightful termination.

MOBBING IN THE TURKISH PENAL CODE
Although the Turkish Penal Code No. 5237 contains
no provision that would clearly and directly consider
mobbing an offence, it can be said that some offences
mentioned in the Code may be regarded as mobbing
and therefore require punishment. It is ruled in Article
122 “Discrimination” of the Code that any person who
makes discrimination between individuals because of
their language, race, sex, freedom, political opinion,
philosophical belief or religion and therefore prevents
them to perform an ordinary economic activity is to be
sentenced to imprisonment from six months to one
year or imposed a punitive fine. And in Article 123, it is
ruled that any person insistently calling another person
or making noises with the intention of deteriorating
peace and order or executing any other unlawful acts
for this purpose is to be sentenced to imprisonment
from three months to one year upon complaint of
the victim. Finally, it is ruled in Article 125 “Offenses
Against Honor” of the Penal Code that any person who
acts with the intention to harm the honor, reputation
or dignity of another person through concrete
performance or giving impression of the intent is to be
sentenced to imprisonment from three months to two
years or imposed punitive fine.

MOBBING IN TURKISH LAW

Furthermore, behavior the victim of mobbing is
exposed to may be classified as offences including
torment (Art. 96), sexual abuse (Art. 102-105), threat
(Art. 106), blackmail (Art. 107), etc. And the offences
closely linked to working life such as restriction of
freedom of belief, conception or conviction (Art. 115),
violation of freedom of business and work (Art. 117)
and prevention of use of syndical rights (Art. 118) are
possibly considered within the scope of mobbing
which may require penal sanctions.

As a conclusion, we think it would not be wrong to
say that despite the recent arrangements made in
the Turkish Code of Obligations regarding mobbing,
the absence of dedicated and clear provisions in the
current labor legislation on this issue that is frequently
encountered with in today’s working life leads to
inadequate level of protection on the part of the
victims of mobbing. Accordingly, defining mobbing
and its elements as well as the rights and obligations
of the parties shall definitely eliminate many of the
problems faced in practice.
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DENIZCILIK IS SOZLESMESI
(MARITIME LABOUR CONVENTION - "MLC 2006")
HAKKINDA INCELEME ve DEGERLENDIRME

MLC 2006; gemi adamlarinin galisma ve yasam kosullari
ile ilqili ILO sozlesmelerini giincellemek ve birlestirmek,
gemi adamlarinin gemi Gzerindeki ¢alisma ve yasam
standartlarini belirlemek, egitim seviyeleriniyikseltmek
ve gemi adamlarinin  haklarina iliskin - hukuksal
cerceveyi yeknesaklastirmak amaciyla ILO tarafindan
hazirlanan  bir uluslararasi konvansiyondur.  Subat
2006'da Cenevre’de gergeklestirilen 94. 1LO Denizcilik
Konferansi'nda kabul edilmistir. Dizenlenmesinde, ITF
de aktif rol almistir.

Bu konvansiyonun vyurirlige girmesi ile birlikte
denizciligin  kalitesine  ve  standartlarina iliskin
hazirlanan ve uluslararasi rejimi dizenleyen teknik
IMO konvansiyonlarindan SOLAS, STCW ve MARPOL
tamamlayan dordinct temel konvansiyon olmasi
hedeflenmektedir. MLC 2006 nin amaci, ILO tarafindan
genel olarak, “gemilerin daha kaliteli ve guUvenli
isletilerek, limanlarda daha az problemlerin dogmasi
ve buna badli olarak ortaya ¢ikan gecikmenin azalmasi,
gemi adamlarinin istihdami ile ilgili haklar ve minimum
duzeyde calisma ve yasama kosullarina iliskin yeknesak
kurallarin getirilmesi ve donatanlar iin adil bir rekabet
alani saglayarak belli standartlarda hareket etme ve
buna hedeflenme” seklinde ifade edilmistir.

Konvansiyon, yurirlik sartinin - gergeklesmesiyle,
20.08.2013 tarihinde yururlige girmis olup, Kasim
2013 itibariyle, 54 Ulke tarafindan kabul edilmis
bulunmaktadir. Turkiye, hentz konvansiyona taraf
olmamakla birlikte, Calisma ve Sosyal Guvenlik
Bakanligi ile Ulastirma, Denizcilik ve Haberlesme
Bakanligi nezdinde bu hususun degerlendirilmesine
yonelik olarak hazirlik ve calismalarin devam etmekte
oldugu 6grenilmistir

AV. ESIN TANERI
etaneri@egemenoglu.av.tr

UYGULAMA ALANI

MLC 2006; i¢ sularda ve liman kurallarinin gegerli
oldugu liman sahasl icerisinde ¢alisan gemiler, balikg
gemileri, geleneksel sekilde insa edilmis gemiler ve
askeri gemiler haricinde; ticari faaliyet gerceklestiren
tum  gemilere  uygulanacaktir.  Konvansiyon
hikumleri,  konvansiyonun  uygulama  kapsami
altindaki gemilerde ¢alisan tim gemi ¢alisanlari igin
gegerlidir.  Konvansiyonun uygulama kapsaminda
bulunan 500 CT ve daha buyik uluslararas sefer
yapan gemiler igin sertifikasyon zorunlulugu vardir.
Ancak sertifikasyon zorunlulugu olmayan gemiler
de denetime tabidir. Konvansiyonun uygulanmasi
agisindan donatan, geminin tuzel veya gercek kKisi
maliki veya geminin isletiimesinden sorumlu olan ve
gemimalikinin konvansiyondan dogan yukiamluklerini
ve sorumluluklarini Gzerine alan isleten, acente veya
bareboat cartereri olarak tanimlanmaktadir.

KONVANSIYONUN YAPISI ve ICERIGI

Konvansiyon, temel yapisini belirten bir giris bolum,
16 Madde ve “Tuzikler ve Kodlar” (Regulations
and Codes) bolumunden meydana gelmektedir.
Maddelerinde genel olarak temel haklar, prensipler
ve tanimlar, tiziklerde, prensipler ve yikumlulukler,
kodlarda ise, kaideleri tamamlayici dizenlemelere
ver verilmektedir. Kod kismi gerekliliklerin  nasil
uygulanacagini iki kisimda duzenlemektedir:  (A)
kismi uyulmasi zorunlu olan kurallari icermekte, (B)
kismi ise, uyulmasi zorunlu olmayip A kismindaki
zorunlu standartlarin ve tuziklerin dogru sekilde
yorumlanmasi  bakimindan  rehber  niteliginde
olmaktadir. Gemi adamlarinin haklari ve calisma
kosullarina iliskin - minimum standartlar belirleyen
bes ana baslk soyledir; Gemi adamlarinin sahip
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A REVIEW AND EVALUATION
OF THE MARITIME LABOR
CONVENTION - "MLC 2006”

ESIN TANERI, ASSOCIATE
etaneri@egemenoglu.av.tr

MLC 2006 is an international convention prepared by
the ILO with the purpose of updating and embodying
the ILO conventions on the working and living
conditions of seafarers, defining the working and
living conditions of seafarers onboard a ship and
promoting their training level and unifying the legal
framework on their rights. It was adopted in the 94th
ILC Session held in Ceneva in February 2006 with
proactive efforts of ITWF.

The Convention aims to become, upon taking effect,
the fourth fundamental convention supplementing
SOLAS, STCW and MARPOL, and the technical
conventions of IMO which have been prepared in
connection with the maritime quality and standards
to govern the international regime. The purpose of
MLC 2006 is defined by ILO in general terms as “quality
and safe ship management to minimize problems
at harbors and consequential delays, introduce
unified rules on employment rights of seafarers and
minimum working and living conditions on board a
ship and provide a level playing field for ship owners
to help ensure fair competition and to marginalize
substandard operations”.

The Convention took effect on 08/20/2003 upon
realization of the validity conditions and adopted by
54 states as of November 2013. Not being a party to
the Convention vyet, Turkey has started preparations
and efforts to evaluate this issue through the Ministry
of Labor and Social Security and the Ministry of
Transportation, Maritime and Communication.

SCOPE OF APPLICATION

MLC 2006 applies to all ships ordinarily engaged in
commercial activities other than ships engaged in
fishing or in similar pursuits and ships of traditional
build as well as warships. Provisions of the Convention
apply to all seafarers employed in ships covered by
the Convention. Ships over 500 GT and engaged in
international voyages are subject to certification.
On the other hand, ships not subject to certification
are to be officially inspected. For the purpose of
the Convention, ship owner means the owner of
the ship or another organization or person, such as
the manager, agent or bareboat charterer, who has
assumed the responsibility for the operation of the
ship from the owner under the Convention.

STRUCTURE AND CONTENT OF THE
CONVENTION

The Convention comprises a preamble defining its
basic structure and 16 Articles and the regulations
and code section. The articles relate mainly to the
fundamental rights, principles and definitions and
the requlations include the rules and supplementary
regulations. The code section defines how the
requirements should be implemented in two parts:
Part (A) contains the mandatory rules whereas Part
(B) provides guidance as to correct interpretation
of the obligatory standards and requlations defined
in Part (A) which is not mandatory. Five main
headings defining the minimum standards on the
rights and working conditions of seafarers are the
minimum requirements for seafarers to work on a
ship; conditions of employment; accommodation,
recreational facilities, food and catering; health
protection, medical care, welfare and social security
protection; and compliance and enforcement.




olmasi gereken asgari nitelikler, Istihdam Kosullari,
Konaklama, Dinlence-E¢lence, Yemek ve lase, Saglik
Korumasl, Tibbi Bakim, Refah ve Sosyal Guvenlik,
Uygunluk ve Uygulama.

DENETIM VE BELGELEME
(SERTIFIKASYON) KONUSUNDAKI
YENILIKLER

Sertifikalarin Duzenlenmesi; MLC 2006 ile 500 GT ve
Uzeri tonaja sahip uluslararasi sefer yapan tim ticaret
gemilerine “Deniz Is Sertifikasi (Maritime Labour
Certificate-MLC)” ve “Deniz Is Uygunluk Deklarasyonu
(Declaration of Maritime Labour Convention-
DMLC Kisim-1 ve Kisim-2)” bulundurma zorunlulugu
getirilmektedir. MLC belgesi, gemideki ¢alisma ve
yasama kosullarinin denetlendigini ve MLC 2006y
uyqulayan yerel hukuk gereklerinin karsiladigini teyit
eden bir belgedir. MLC belgesi ekinde MLC 2006'a
uygunluk bildirgesi DMLC bulunmak zorundadir.
DMLC gecerlilik stresince, Gye bayrak devletinin
milli kanunlari ve Uye devletin bayragini tasiyan
geminin donatani, konvansiyon geregdince belirlenen
konularda ilgili standartlari yerine getirmeyi ve
bunlara uymaya taahhit eder. MLC 20061 onaylayan
Ulkeler, gemilerine bu sertifikalari duzenlemekle
yukumludurler. SO0 GT'nin altindaki gemiler ise, Ug
yili asmayan surelerle denetime tabi olacak ve fakat
herhangibirsertifikabulundurmalarigerekmeyecektir.
Henuz onaylamamis Ulkeler igin ise (Turkiye gibi)
boyle bir yukumlultk bulunmamakla birlikte, eger
gemi, konvansiyonu onaylayan bir Glkenin limanina
ugrar ise, Liman Devleti Denetimleri’nde (Port State
Control-PSC) detayli denetime tabi tutulacagindan
(ve bu durum zaman kaybina yol agacagindan),
Turk bayrakli gemilerin konvansiyon standartlarina
uygunlugunu azami dlglde saglanmasi ve gemi adami
hizmet sozlesmelerinin de mimkdn oldugunca MLC
2006 sartlarina uyarlanmasi gerekecektir.

Gemideki Denetim Prosediri  Esnasinda  Gemi
Adamina Sikayet Hakki  Taninmisti;  Emredici
maddelerden biri olarak, gemi adami, gemideki
denetim esnasinda, MLC 2006ya aykirilik oldugunu
iddia ederek sikayet etme hakkini kullanabilecektir.
Cemi adamlari yoninden maas odemesi, calisma
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sartlari, yapilmasi gereken sigorta gibi haklarinin eksik
olmasi halinde MLC 2006ya taraf olan Ulke limaninda
liman devleti veya yetkili kuruma basvurmasi halinde,
liman devleti tarafindan gemide denetim yapilmasina
sebep olacaktir.

YUk Sahipleri ve Kiracilar Bakimindan; Yuk sahipleri ve
kiracilar, MLC sertifikalarini kira sézlesmelerinde sart
kosabileceklerdir.

Gemi Adamlarina Verilen Haklar Bakimindan Genel
Olarak; gemide insan onuruna vyakisan ¢alisma
ve yasam kosullarini glvence altina alan bir is
sozlesmesinin denizci ve gemi sahibi ya da gemi
sahibinin bir temsilcisi tarafindan imzalanmis olmasi,
tam olarak ve is sozlesmesi ve varsa yurarlukteki toplu
is sozlesmesine uygun bir bicimde 6denen aylik Geret,
herhangi bir 24 saatlik donemde 14 saatlik; herhangi
biryedi gunlik donemde 72 saatlik calisma sinirlamas,
hastalik, yaralanma, geminin batmas, iflas, geminin
satiimasl ve benzeri durumlarda denizcinin Ulkesine
geri gonderilmesi ve buna iliskin donatan tarafindan
teminat sadlanmasi, yasam alanlari ve sosyal tesisler
icin—asgari oda boyutlari, yeterli isitma, havalandirma,
sihhi tesisat, aydinlatma ve revir dahil— ozel sartlar,
gemide ve limanda saglik hizmetlerine ¢abuk
erisim, toplu is sozlesmesi yapilmasi tavsiyesi, Gemi
adamlari i¢in sosyal guvenlik korumasi;, MLC 2006
yonunden gemi adamlarinin sosyal guvenligine iliskin
maddesine gore 9 ¢esit (tibbi bakim, hastalik yardimi,
issizlik yardimi, yashlik vardimi, istihdam sirasinda
gerceklesen yaralanmalara karsi sunulan yardim, aile
yardimi, dogum yardimi, maluliyet tazminati ve yetim/
dul yardimi) sigorta yapilmasi gerektigi aciklanmistir.
Bunlardan en az (¢ tanesinin yapilmasinin zorunlu
oldugu ve temin edilecek bu sosyal guvenlik
korumasinin kendi bélgelerinde kiyida ¢alisan iscilerin
faydalandiklar korumadan daha az avantajli olmamasi
gerektidi belirtilmistirYapilmasi zorunlu G¢ sigorts;
tibbi bakim, hastalik yardimi, ¢alisma kaza yardimi
olup, bayrak devletinin, siciline kayith gemilerin
gerekli sosyal givenlik ve sigortalarin yapildidini takip
etmesi gerekecektir.

DENIZCILIK I$ SOZLESMESI (MARITIME LABOUR CONVENTION-"MLC 2006”) HAKKINDA INCELEME VE DEGERLENDIRME
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NOVELTIES ON INSPECTION AND
CERTIFICATION

Issuance of certificates: MLC 2006 requires all ships
of 500 CT and above and engaged in international
voyages to carry and maintain the Maritime Labor
Certificate-MLC and Declaration of Maritime Labor
Convention-DMLC  Part-1 and Part-2. The MLC
certifies that the working and living conditions on
board the ship are inspected and the requirements of
MLC 2006 are met. The MLC must be attached DMLC,
the certificate of compliance statement to MLC 2006.
During the validity of DMLC, national laws of the
flag states and the ship owner of the ship carrying
the flag of a member state undertake to meet the
requirements of and to comply with the standards
specified under the Convention. All states ratifying
MLC 2006 are obliged to issue these certificates for
their ships. Ships of less than 500 CT are not obliged
to carry and maintain any certificate but shall be
subject to inspection for no more than 3 years. States
which have not ratified MLC 2006 yet (like Turkey) are
not subject to such an obligation; however, all Turkish
flag ships must ensure compliance with the standards
of the Convention to the maximum extent and adapt
their seafarers’ employment agreements to the
provisions of MLC 2006 since any Turkish ship to call
at a port of a state that has ratified the Convention
shall be subject to a detailed PSC (Port State Control)
inspection, which is a time-wasting process.

Seafarers’ right to complain during an inspection
on board a ship: As a mandatory clause, a seafarer is
entitled to complain for non-compliance with MLC
2006 during an inspection on board a ship. Any
complaint by a seafarer regarding payment of wages,
working conditions, insurance, etc. to the officials
at the port of a member state may result with an
inspection on board the ship by the port authorities.

In terms of cargo owners and charterers: Cargo
owners and charterers may request MLC certificates
be attached to charter parties.

Generally in terms of the seafarers’ rights: Seafarers’
employment agreement signed by both the seafarer
and the ship owner or a representative of the ship
owner; providing them with decent working and
living conditions on board the ship; seafarer’s wage
paid fully and in accordance with the employment
agreement or the collective labor agreement in force,
ifany; maximum hours of work not exceeding 14 hours
in any 24-hour period and 72 hours in any seven-day
period; repatriation of seafarers in the event of illness
or injury or shipwreck, insolvency, sale of the ship or
any other similar reason and the repatriation costs
to be borne by the ship owner; special conditions
of accommodation and recreational facilities
including minimum room sizes, adequate heating,
ventilation, sanitary facilities, lighting and hospital
accommodation; quick access to health services
both on board and on shore; advice to conclude
collective labor agreement; social security protection
for seafarers. Nine branches are defined in MLC 2006
in connection with social security of seafarers namely
medical care, sickness benefit, unemployment
benefit, old-age benefit, employment injury benefit,
family benefit, maternity benefit, invalidity benefit
and survivors” benefit. The protection to be provided
shall include at least three of the nine branches listed
above and shall be no less favorable than that enjoyed
by shore workers resident in their territory. The
protection to be provided mandatorily should at least
include the branches of medical care, sickness benefit
and employment injury benefit. The flag state should
follow-up whether the ships that fly its flag fulfil their
social security and insurance obligations regarding
the seafarers on board the ship.

A REVIEW AND EVALUATION OF THE MARITIME LABOR CONVENTION - “MLC 2006”



SONUC ve DEGERLENDIRME

Konvansiyon —uyarinca, konvansiyon  vyurorlige
girdikten sonra, bir Glke onaylamamis olsa bile, o
Ulkenin  bayradini tasiyan gemiler, konvansiyonu
onaylayan  Ulkelerin  limanlarina  ugradiklarinda,
konvansiyon gerekleri ile uyumlu olup olmadiklari
acisindan  liman  devleti  denetimlerine  tabi
tutulabilecek ve eder bu konuda ciddi  bir eksikligi
var ise, eksikligini giderene kadar seferden
alikonulabilecektir. Bu durum, deniz ticaret filomuzun
uluslararasi  rekabet gucinin olumsuz etkileme
riskini de bunyesinde barindirmaktadir. Dolayisiyla,
Paris MoU’nun “Kara Liste”sinde iken 2006-2008
periyodunda Beyaz Liste'ye gecen Ulkemizin
uluslararasi denizcilik  camiasindaki  prestijinin
korunmasi acisindan da konu énem arz etmektedir.
Bununla yanisira, denizcilik sektord icin hazirlanan
kalite, glvenlik, denizde istihdam kosullarina iliskin
hazirlanan uluslararasi sozlesmelere taraf olunmasi,
sozlesmenin sartlarinin yerine getirilmesi bu anlamda
da globallesen denizcilik sektérinde basarili olmanin
en onemli yoludur. Bu sebeple, teknik altyapinin
olusturularak konvansiyon hikdmlerinin incelenmesi
ve dederlendirilmesi igin  Ulke olarak detayli bir
calisma yapilmasi gerektigi kanaatindeyiz.

DENIZCILIK I$ SOZLESMESI (MARITIME LABOUR CONVENTION-"MLC 2006”) HAKKINDA INCELEME VE DEGERLENDIRME

TR

ENG

CONCLUSION AND EVALUATION

As per the Convention, a ship flying the flag of a state
which has not ratified the Convention after its taking
effect and calling at the port of a ratifying state shall
be inspected by the port authorities of that state in
terms of its compliance with the requirements of
the Convention and in case of material deficiencies,
the ship may be retained from voyage until such
deficiencies are remedied. This situation entails the
risk of losing competitiveness of our mercantile
marine fleet. Therefore, this issue should be taken
seriously in order to maintain the prestige of Turkey in
international maritime circles considering that Turkey
has switched from the Black List of Paris MoU to the
White List at the 2006-2008 period. Furthermore,
being the party to international conventions that aim
improved quality, safety and employment conditions
of seafarers on board a ship and fulfilling the provisions
thereof is the only way to become a prosperous actor
in the ever-globalizing maritime sector. Therefore,
the technical infrastructure necessary for review and
evaluation of the provisions of the Convention is a
must for our country.

A REVIEW AND EVALUATION OF THE MARITIME LABOR CONVENTION - “MLC 2006”
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AFET RISKI ALTINDAKI ALANLARIN
DONUSTURULMESI HAKKINDAKI

Kamuoyunda Kentsel DonGsim Yasasi olarak bilinen,
16.05.2012 tarih ve 6306 sayili Afet Riski Altindaki
Alanlarin  DonGsturdlmesi Hakkindaki  Kanun ile,
Istanbul, izmir ve Ankara gibi devamli goc¢ alan
buylk sehirlerimizde sosyal, hukuksal, ekonomik
ve siyasal sebeplerle hat safhaya varan carpik
kentlesmenin 6nlenmesi; yapilasmanin duzenli, planli
ve dogal afetlere karsi dayanakli bir hale getirilmesi
hedeflenmektedir.

Nitekim, Afet Riski Altindaki Alanlarin Dondstarialmesi
Hakkindaki Kanun'un 1.maddesine gore
duzenlemenin amaci; afet riski altindaki alanlar ile
bu alanlar disindaki riskli yapilarin bulundudu arsa
ve arazilerde, fen ve sanat norm ve standartlarina
uygun, sadlikli ve guvenli yasama cevrelerini teskil
etmek Uzere iyilestirme, tasfiye ve yenilemelere dair
usul ve esaslari belirlemektir” Bu saikle kanun koyucu
bir yandan can ve mal guvenligi Uzerindeki riskleri
ortandan kaldirmayi hedeflerken diger yandan da
(gecikmis veya geciktirilmis) planli ve dizenli sehircilik
yapisina ulasmayi hedeflemektedir.

6306 sayili  kanununda  ongoérilen  amaclarin
gerceklestiriimesini saglayabilmek igin birden ¢ok
idare yetkilendirilmis bulunmaktadir. Bu badlamda
belirtelim ki, 6306 sayili Kanun'un tanimlar baslidini
tastyan 2. maddesinde Bakanlik olarak Cevre ve
SehircilikBakanliginin;idareolarak, belediye vemucavir
alan sinirlari icinde belediyelerin, bu sinirlar disinda
ise il ozel idarelerinin, buylksehirlerde buyuksehir
belediyelerinin ve Bakanlik tarafindan yetkilendirilmesi
halinde, buyuksehir belediyesi sinirlari icindeki ilce
belediyelerinin, donustirme uygulamasinda gorev

KANUN'A KISA BIR BAKIS

AV. NiL TOMUL
ntomul@egemenoglu.av.tr

alacagi ongorulmustar. Ilaveten belirtelim ki, TOKI
Baskanlidi’min  doénlstirme  strecinde uygulamalar
yapabilecedi de gorilmektedir. Uygulamanin disinda,
karar alma strecinde olan idareler de, uygulamalarda
yetkilendirilmis bulunmaktadir.

Bu cercevede kamusal yarar gibi kapsami belirsiz ve
soyut olan dlclite gore yetkilerle donatilan Idare, 6306
sayili Kanunla getirilen Gg temel kavrami esas alarak,
yeni bir sehir planlamasi ile can ve mal guvenligini
saglamayi hedeflemektedir. Kanunun kapsamini ve
kimleri etkileyecegini belirleyen bu G¢ kavram ise,
riskli alan, riskli yapi ve rezerv yapi alani kavramidir.

RISKLI ALAN, RISKLI YAPI VE REZERV
YAPI ALANI

6306 sayili Kanun'un 2/¢. maddesine gore riskli alan;
“Zemin vapisi veya Uzerindeki yapilasma sebebiyle
can ve mal kaybina yol acma riski tasiyan, Bakanlik
veya Idare tarafindan Afet ve Acil Durum Yonetimi
Baskanligi’min  gorist de  alinarak  belirflenen  ve
Bakanhidgin  teklifi  Gzerine  Bakanlar  Kurulunca
kararlastirilan alandir”.

Buna gore, yukaridaki fikrada sayilan vyetkili idareler,
can ve mal givenligi kriterini esas alarak, yasadiginiz
bolgenin riskli alana dahil ve ait olup olmadigina
karar verecektir. Ne var ki tanimlar baslidi altinda
ortaya konulan ve kapsami belirsiz bulunan bu
Olcltler disinda, tespite ve isleyise yonelik usul ve
esaslarin ayrica saptanmamis olmasi, idarenin keyfi
mudahalesine iliskin ciddi bir riski de beraberinde
getirmektedir.
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A BRIEF OVERVIEW OF THE LAW ON
THE TRANSFORMATION OF AREAS

UNDER DISASTER RISK

NiL TOMUL, ASSOCIATE
ntomul@egemenoglu.av.tr

The Law No. 6306 on the Transformation of Areas
Under Risk dated 05/16/2012, which is known by
the public as the Urban Renewal Law, aims for the
prevention of unplanned urbanization in major cities
of Turkey including Istanbul, Ankara and Izmir, which
receive a considerable number of immigrants every
year due to social, legal, economic and political
reasons, and ensures a well-planned and systematic
housing resistance against natural disasters.

Pursuant to Article T of the Law on the Transformation
of Areas under Disaster Risk, the purpose of the
regulations is to define the procedures and principles
of improvement, clearance and renewal in order to
establish safe and healthy habitations conforming
to technical and artistic norms and standards at the
areas under disaster risk. Therefore, the law-maker
aims both to eliminate the risks threatening the
safety of life and property and to attain a planned and
systematic urbanization (either belated or delayed).
A number of administrations have been assigned
the task of achieving the targets set by the Law No.
6306. To this end; the Ministry of Environment and
Urbanization has been assigned as the ministry
whereas the municipalities and special provincial
administrations in cities, and adjacent areas, and in
other areas and the metropolitan municipalities in the
big cities — and the provincial municipalities within
the boundaries of the metropolitan municipalities,
if authorized by the Ministry - are assigned as the
administrations to assume the transformation
tasks as specified in Article 2 “Definitions” of the
Law. Furthermore, TOKI may also play a role in the
transformation process. Besides implementation, the
administrations in charge of making decisions are also
assigned in the implementation process.

The Administration furnished with a number of
unclear and abstract authorities such as “public
interest” aims to ensure safety of lives and property
by means of new urban planning models based on
three basic concepts introduced by the Law No. 6306,
namely risky area, risky building and reserved building
lot which define the scope of and those to be affected
by the Law.

Risky Area, Risky Building and Reserved Building Lot
A risky area is defined as “an area determined to have
been carrying the risk of loss of life and property
due to its soil structure or the buildings on it by the
Ministry or Administration in coordination with the
Disaster and Emergency Management Agency and
classified as a risky area by the Council of Ministers
upon the proposal of the Ministry” in Article 2/¢ of
the Law No. 6306.

According to this definition, the government agencies
mentioned above shall determine whether the area
you live on entails any risk in terms of safety of life
and property or not. However, lack of determinative
and operational procedures and principles other
than the unclear and indefinite criteria provided in
the Definitions part brings along the serious risk of
arbitrary interventions by the Administration.

A risky building is defined as “a building with expired
economic life and situated in or out of a risky area or
is determined to entail the risk of collapse or heavy
damage according to scientific and technical data” in
Article 2/d of the Law No. 6306.




Riskli yapi  kavrami 6306 sayili  Kanunu'n 2/d
maddesinde tanimlanmistir. Buna gore riskli yapr:
“Riskli alan icinde veya disina olup ekonomik 6mrind
tamamlamis olan ya da yikilma veya adir hasar gérme
riski tasidigr ilmi ve teknik verilere dayanilarak tespit
edilen yapr'yi ifade eder.

Isb madde uyarinca, ikamet edilen binanin risk alan
icinde olup olmadigina bakilmaksizin, ekonomik
omranl tamamladiginin yahut yikilma veya agir hasar
gorme riski tasidiginin tespit edilmesi halinde, s6z
konusu binanin bu kanunun kapsamina girdigi kabul
edilecek ve dolayisiyla, mudahalede bulunulmasi
gerekecektir.

Anilan kanunun 2/c maddesine gore, rezerv yapi alani;
“Bu kanun uyarinca gercgeklestirilecek uygulamalarda
yeni yerlesim alani olarak kullanilmak tzere, TOKI'nin
veya Idarenin talebine badli olarak veya re’sen, Maliye
Bakanhgrnin  uygun qorlst  alinarak  Bakanlikga
belirlenen alanlari’ni ifade etmektedir. Kanun, riskli
alan olarak ilan edilen vyerlerde yasayan kisilerin,
donustirme ve yeniden yapilasma strecinde yerlesim
veri ihtiyacini karsilamaya yonelik olarak bu sekilde
rezerv alanlar olusturmaktadir.

Kanunun kapsamini ve etki alanini belirleyen riskli
alan, riskli yapi ve rezerv yapi alani kavramina boylece
kisaca degindikten sonra, strecin uygulama asamasini
ortaya koymak gerekmektedir. Bu baglamda dncelikle
belirtelim ki, uygulama strecinin de G¢ asamadan
olustugu soylenebilir. Bunlar: riskli alanin yahut riskli
binanin tespiti, gereken yikimlarin gergeklestiriimesi
ve yapilasmaya gidilmesidir.

RISKLI ALANIN YAHUT RISKLI BINANIN
TESPITI

6306 sayili Kanun'un 3. maddesine gore riskli yapilarin
tespiti;,  yapl malikleri veya kanuni temsilcileri
tarafindan, Bakanlikca lisanslandinlan  kurum ve
kuruluslar tarafindan vaptirilir. Ancak, Bakanlik riskli
yapinin tespitini stre vererek yapi maliklerinden ya
da kanuni temsilcilerinden isteyebilecektir; verilen
sire iginde vaptirilmadidi takdirde, Bakanlik veya
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Idarece vyapilir ya da vyaptirilir. Riskin saptanmasi
durumunda, tasinmazin tapu kutigunde yer alan
beyanlar hanesinde tasinmazin riskli oldugu Tapu
MGdurlugu’nee serh dustlmek suretiyle belirtilir.

Risk tespitine iliskin masraflar malikler tarafindan
karsilanir. Tespitin Bakanlik veya Idarece yapilmasi
halinde, masraflar, bina paydaslarinin  muteselsil
sorumlu olmalarinisadlayacak sekilde, tapu kaydindaki
arsa paylari Gzerine ipotek konulmak suretiyle teminat
altina alinir,

Biralaninrisklialan olup olmadidiise, Afetve Acil Durum
Yonetimi Baskanligrnin gortst alinarak Bakanlikga
belirlenecektir. Ancak, riskli alanda tasinmazi olan
gercek ve ozel hukuk tuzel kisileri de 6306 sayili
Kanun'un uygulama yonetmeliginin 5/1. maddesinde
sayilan belgeleri sunarak, riskli alanin tespitini Bakanlik
veya Idare’den talep edebileceklerdir.

Bakanlik, TOKiveya idare, riskli alanlarda, riskliyapilarin
bulundugu tasinmazlarda ve rezerv yapi alanlarinda
proje ve uygulama surecinde her tUrlt imar ve
yapilasma islemlerini gecici olarak durdurarak tasarruf
kisitlamasina gidebilecektir (m.4). Bu dodrultuda
olmak tzere, riskli alanlardaki yapilar ile riskli yapilara
elektrik, su ve dogal gaz hizmetlerinin veriimeyecedi
de belirtilmistir.

TAHLIYE VE YIKIMLARIN
GERCEKLESTIRILMESI

Risk tespitinin yapilmasinin ardindan, can ve mal
guvenligi bakimindan risk teskil eden hususlarin
ortadan kaldirilmasi igin, yapinin tahliyesi ve yikim
islemleri gerceklestirilir. Tahliye ve vyikim islerinin
gerceklestiriimesinde esas olan, yapi malikleriyle
anlasma vyoluna gidilmesi keyfiyetidir. Bu durumda
riskli yapilarin yiktinlmasi icin, bu yapilarin maliklerine
altmis ginden az olmamak Uzere sure verilir. Bu stre
icinde yapi, malik tarafindan yiktinlmadigi takdirde,
yapinin idari makamlarca vyiktirlacagr belirtilir ve
tekrar sure verilir.

AFET RISKI ALTINDAKI ALANLARIN DONUSTURULMESI HAKKINDAKI KANUN'A KISA BIR BAKIS
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According to this Article, a building that is determined
to have expired its economic life or entail the risk of
collapse or heavy damage shall be deemed within
the scope of this Law and required to be renovated
regardless of whether it is situated in a risky area or not.

A reserved building lot is defined as an ‘area
designated by the Ministry ex officio or upon demand
of TOKI or the Administration and by obtaining the
consent of the Ministry of Finance for use as a new
area of settlement under this Law” in Article 2/c of
the Law No. 6306. The Law envisages such reserved
lots to meet the settlement needs of the people
living in the risky areas as defined above during the
transformation and renewal process.

After a brief overview of the terms risky area, risky
building and reserved building lot, which define the
scope and field of effect of the Law, it is necessary
to carry on with the implementation phase of the
process. In this context, the implementation phase
involves three stages: determination of risky area or
building, demolition works and rebuilding.

DETERMINATION OF RISKY AREA OR
BUILDING

PursuanttoArticle3ofthe LawNo. 6306, risky buildings
are determined by the entities and institutions
licensed by the Ministry upon request of the owners
of such buildings or their legal representatives.
However, the Ministry may request the owners of
the building or their legal representatives to carry out
this process themselves within a reasonable period of
time. If the process is not carried out by the owners
or their legal representatives within the period so
granted, this task is assumed by the Ministry or the
Administration. If the building is determined as risky,
this fact is entered in the title deed of the immovable
property by the Directorate of Land Registry.

The cost of risk determination is borne by the owners
of the property. If the risk determination process
is carried out by the Ministry or the Administration,
incurred costs are secured by establishing a lien on
the land shares of the owners in the land register
in order to ensure joint and several liability of the
owners.

The Ministry shall determine whether an area is
risky or not by taking the opinion of the Disaster
and Emergency Management Agency, however, any
real or legal person owning immovable properties
within the boundaries of a risky area may request the
Ministry or the Administration to determine whether
that area is risky or not by submitting the documents
specifiedinimplementation regulations Art. 5/1 of the
Law No. 6306.

The Ministry, TOKI or the Administration may
temporarily stop any type of development and
housing works on risky buildings or in risky or
reserved building areas at the project or construction
stage (Art. 4). It is further stated that the buildings on
risky areas and risky buildings shall not be supplied
utility services like electricity, water or natural gas.

DISCHARGE AND DEMOLITION OF
RISKY BUILDINGS

After the determination of risk, buildings found to
be risky in terms of safety of lives and property are
discharged and demolished. The main approach in
discharging and demolition of risky buildings is to
reach an agreement with the property owners in
which case the owners are granted a period of not
less than sixty days for demolition. If the owners fail
in demolishing the risky building, a term extension
is granted by warning the owners that the building
would be demolished by the administrative units if
not demolished by the owners within the term so
extended.

A BRIEF OVERVIEW OF THE LAW ON THE TRANSFORMATION OF AREAS UNDER DISASTER RISK



Malikler, kendilerine verilen stre icinde riskli yapiyi
yiktirmadigitakdirde, buyapilarininsandan ve esyadan
tahliyesi ve yiktirma islemleri, yiktirma masraflari ile
gereken diger yardim ve krediler dncelikle dontsum
projeleri 6zel hesabindan karsilanmak Gzere, mahalli
idarelerin de istiraki ile malki amirler tarafindan yapilir
veya yaptirilir.

Yikimin Bakanlk  veya Idare  tarafindan
gerceklestirilmesi  halinde  masraflar, ilgili  Tapu
Madurlogune  bildirilin. Tapu  Madurlaga, yikilan
binanin paydaslarinin muteselsil sorumlu olmalarini
sadlayacak sekilde ve masraflari kapsayacak bicimde,
tapu kaydindakiarsa paylari Uzerinde ipotek tesis eder.

YENIDEN YAPILASMA

Tahliye ve yikim sonrasinda, oncelikle yikimina karar
verilen arazilerin tapu kaydi arsaya donusturulir;
arsa, maliklerin paylari oranindan adlarina tescil edilir.
Ancak, tasinmazlarin sicilinde bulunan, tasinmazin
niteligi, aynive sahsi hakkinive temlik hakkini kisitlayan
her tarlt serh, hisseler Gzerinde devam eder.

Tapu kaydinda cins tashihi, arsa duzenlemesi ve
benzeri konular Bakanlik, TOKI veya idare tarafindan
re’senyapilir Budodrultuda idarece, maliklere tebligat
yapilmak suretiyle, maliklerden, otuz gun icerisinde
degerlendirmeyeiliskin karar almalariistenir. Otuz gin
icerisinde 2/3 codunlukla karar alinmasi durumunda,
bu karara gore hareket edilir. Karara katilmayan
maliklerin - paylar, Bakanlik¢a belirlenen  rayic
degerden az olmamak Uzere, acik artirmayla diger
maliklere satilir. Bu paylarin maliklerce alinmamasi
durumunda, Bakanligin talebi Uzerine, rayic bedel
Uzerinden hazine adina tescili gergeklestirilir. 2/3
oraniyla karar alinamamasi faraziyesinde, Bakanlik,
TOKI ya daidare tarafindan acele kamulastirma yoluna
gidilebilir. Kamulastirma bedelinin 1/5'i pesin 6denir,
bakiye miktar ise, bes esit taksite bolinmek suretiyle
bes yilda 6denebilir.

6306 sayili Kanun'un  6/9 maddesi  uyarinca,
mulkiyet hakki basta olmak Gzere bir ¢cok temel
hak ve ozgurlukleri dodrudan etkileyen isbu kanun
geregince yapilan islemlere karsi tebliginden itibaren
otuz gun iginde Idari Yargilama Usul Kanununda
ongorilen usule gore dava agllabilecektir. Ancak
hemen belirtelim ki, bu davalarda yUritmenin
durdurulmasi karari verilemeyecedi kanunda ayrica ve
acikca duzenlenmistir.

Anayasada,  yUrGtmenin  durdurulmasi  karari
verilmeyecedi hususu ancak olaganistt  hallerle,
siki yonetim, savas, seferberlik, kamu yarari ve kamu
saghgr gibi fevkalade onemli sebeplerin varlidiyla
siniflandirilmisken, 6306 sayili Kanun'un bu kapsama
dahil edilmesi hukuk mantidina ve teknigine uygun
dusmemekle birlikte; anilan duzenlemenin, plansiz ve
imarsiz sehircilik anlayisindan bir an 6nce kurtulmayi
hedefleyen dustnceye vasita kilindidi anlasilmaktadir.

AFET RISKI ALTINDAKI ALANLARIN DONUSTURULMESI HAKKINDAKI KANUN'A KISA BIR BAKIS

If the owners do not have the risky building
demolished in due time, it is discharged and
demolished by the civilian authorities in coordination
with the local administrations with the relevant costs
and other subsidies and loans primarily met from the
special transformation projects account.

In case demolition is performed by the Ministry or the
Administration, the amount of the costs are notified
to the relevant Directorate of Land Registry which
establishes a lien on the land shares of the owners
in the land register in order to secure the costs so
incurred and ensure joint and several liability of the
stakeholders.

REBUILDING

After discharge and demolition, the lands decided
to be demolished are transformed to building plots
in the land registry which are then registered in the
name of the landowners in proportion with their
shares. However, all deed restrictions relating to
qualifications of the immovable property as well as
transfer and assignment of personal and real rights
remain unchanged.

The classification of type, land arrangements, etc. on
thetitle deed are carried out ex officio by the Ministry,
TOKI or the Administration. Then, the Administration
asks the owners to make their decision about the
assessment. If the owners make a decision with 2/3
majority within 30 days, this decision is taken as a
basis in the next phase. Shares of the owners who
disagree with the decision are sold to the agreeing
owners through an auction at values not less than
the market value set by the Ministry. Shares not
purchased by the agreeing owners are registered in
the name of the Treasury over the market value upon
request of the Ministry. In case a decision with 2/3
majority of the owners is not made, the building may
urgently be expropriated by the Ministry, TOKI or the
Administration. 1/5 of the expropriation price is paid
to the owners in cash and the remaining amount in
five years in equal instalments.

Pursuant to Article 6/9 of the Law No. 6306, the
transactions made under the same Law, which affect
a number of fundamental rights and freedoms
directly including the right of property, may be sued
within thirty days following the date of notice in
accordance with the procedures set forth in Code
of Administrative Procedure. However, it is clearly
governed in the Law that courts may not adopt the
motion for stay of execution in such cases.

Although non-adoption of a motion for stay of
execution s limited with extraordinary cases including
states of emergency, war, mobilization or public wale
or health by the Constitution, inclusion of the Law
No. 6306 in this context contradicts the logic and
technique of law but probably serves to the purpose
of getting rid of the current sense of urbanization
lacking development and zoning plans.

A BRIEF OVERVIEW OF THE LAW ON THE TRANSFORMATION OF AREAS UNDER DISASTER RISK
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ULUSLARARASI YATIRIM TAHKIMINDE
UCUNCU TARAF FINANSMANI

Uglncl  taraf tarafindan  finansman  sadlanmasi,
yatinmci-ev  sahibi  Ulke tahkiminde ‘tartismali
konulardan" biri haline gelmistir.  Yatirmcilar, mali
sikintiiginde olup olmadiklarina  bakilmaksizin,
uluslararasi tahkim davalarina iliskin - ddemelerin
finansmani i¢in, fon saglayicilardan destek almayi
tercih  etmektedirler.  Finansman,  uyusmazlik
taraflarindan birinin tahkim islemlerine iliskin tim
masraflarini icermektedir. Bu mali sorumlulugun
karsiligr olarak, fon sadlayicilari, nihayetinde verilen
tazminatin belirli bir yizdesini alirlar.

Ciderek artan sayida profesyonel fon sadlayicisi,
uluslararasi tahkim davalarini finanse edebilmek
adina, aktif bir sekilde, hizmetlerine yonelik reklam ve
pazarlama faaliyetleri baslatmistir. Peki bu durumda,
fon saglayicilari bu oyunda aktif bir rol oynamaya nasil
baslamistir? Yatinmcilarin saglanan finansmanin arka
planindaki géruslerine iliskin temel nedenler nelerdir?

Uclncl taraf finansmanindaki bu hizli artisin birinci
ve en dikkat ceken nedeni, genellikle uluslararasi
yatinm tahkiminde yUrittlen uzun islemlere iliskin
yuksek maliyetlerdir. Yatinmcilar, kendi finansman
ve fonlarini, uygulama agisindan uzak olduklari bir
isleme yatirmak istemediklerinden dolayi, finansman
saglanmaksizin davaislemlerine dahil olma konusunda
isteksizdir. Davalarin olumsuz sonuglanma olasiliginin
56z konusu olmasi durumunda, 6denmesi muhtemel
karsi taraf vekalet Gcretlerinin de dikkate alinmasi
gerekir. Tahkim davasini 'kaybeden' ve karsi tarafin
masraflarinin karsilanmasina yonelik ek yukumlulige
maruz kalma ihtimali bulunan bir yabanci yatirimc,
sirketin gelecekteki ekonomik ve finansal kapasitesi
ile istikrari Uzerinde cok blyuk bir etkiye sahip olabilir.
Ugtincd taraf finansmani, maliyetlerin sorumlulugunu
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fon saglayiciya yuklemek suretiyle, daha fazla sirkete,
yatinmda bulundudu devletler aleyhine dava agma
olanagi verir.

Ikinciolarak, tahkim masraflariytksek olabilecedinden
dolay, fon sadlayicisi  genellikle,  finansman
gerceklesmeden once, yatirnmina ve basar sansina
iliskin kapsamli bir durum tespiti arastirmasi yapar. Bu
arastirma, gelecege yonelik bir davaninbasarioraninin
daha detayli olarak incelenmesi olarak distunulebilir.
Fon saglayicinin kendi lehine olusabilecek finansal
karliligr ve tahkim davasinin olumlu sonuclanmasi
arasindaki badlanti dikkate alindiginda, G¢lncU taraf
fon sadlayicilarinin, kaynaklarini basari sansi distk
olarak gozuken davalar icin harcamadiklar dikkate
dederdir.

Bu durumda, fon sadlayicilari nasil bir durum tespitine
guveniyorlar?  On  raporlarini nasil  hazirhyorlar?
Durum tespitinin, yatirimaeinin ve yerel danismaninin
kapsamli bilgi ve malzeme sunmasini gerektirdidi
aciktir. Davalarin blyuk bir bolumdnde; taraflar,
birincil maliyetler, zararlara ve olasi tazminata yonelik
tahmin gibi kilit unsurlarin belirlenmesine olanak
vermek adina, yatinmcilardan, birincil bilgi paketi
sunmalarini istemektedir. Bu dederlendirme on
gune kadar surebilmektedir, bu stre sonrasinda fon
saglayicisi, finansal sartlara ve "sartli dava finansmani
sozlesmesine" iliskin - gortsunt  bildirmek  Uzere
yatinmciya geri donecektir . Bu finansman sozlesmesi,
sozlesmeye badl olarak, dort ila alti hafta, karmasik
erken donem davalarda ise sekiz haftaya kadar olmak
Gzere, sinirli bir stre icin munhasirlik vermektedir.
Daha sonra fon sadlayicisi, durum tespit kriterlerine
basvuracak olup, davanin asamasina badli olarak,
yatinimciy iki asamali sorguya tabi tutabilecektir.
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THIRD PARTY FUNDING IN INTERNATIONAL
INVESTMENT ARBITRATION
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Third-party funding has become one of the “hot
topics” in investor-state arbitration. Parties, whether
or not they are in financial distress, choose using
funders to provide the financing to pay for their
international arbitration proceedings. Financing
includes the payment of some or all costs of the
arbitral proceedings for one of the parties to the
dispute. In return for this financial liability the funders
receive a certain percentage of the finally awarded
compensation or a certain multiple of their overall
investment in the case.

Growing number of professional funders actively
advertise and market their services for funding
international arbitration proceedings. So how come
the funders start to play an active role on this game?
What are the primary reasons behind the recent
advent of funding?

The first and most obvious reason of this rapid
increase of third party funding lies in the heavy costs
associated with the ¢ generally lengthy proceedings
in international investment arbitration. Claimants
are often reluctant to engage in such proceedings
without financing, as they are unwilling to invest with
their own finances in an international proceeding that
they are not familiar with. Adverse costs also have to
be taken into account in case of a possible negative
result on the proceedings. A claimant ‘losing’” the
arbitral proceeding, with the possible additional
obligation to pay for the opposing party’s costs, may
have a tremendous impact on the future economic
and financial viability and stability of the company.

Third party financing shifts the liability for the costs
to the funder, thereby giving more companies the
opportunity to bring their claims against states.

Secondly, since the cost of arbitration can be
substantial, the funder usually carries out a thorough
due diligence of the case and the chances of success,
before the financing takes place. This investigation
can be considered as an extra examination of the
possibility of success in the future proceeding. It
is therefore extremely unlikely for the third party
funders to invest their resources in manifestly
unmeritorious claims.

So what type of due diligence do the funders rely on?
How do they conduct their preliminary investigation?
It is clear that due diligence requires extensive
information and material provided by the claimant
and its counsel. In most cases seeking funding,
claimants are requested to provide an initial package
of information so as to allow for the identification of
key elements, such as the parties, initial costs, the
theory for damages and the likelihood of recovery.
This review may take up to 4-6 weeks days, after which
period the funder will revert to the claimant with its
viewonthe financial terms and a “conditional litigation
funding agreement”. This funding agreement grants
exclusivity for a limited period of time depending on
the agreement, which may be up to 60 to 90 days in
complicated cases. The funder will then conduct due
diligence and which, depending on the stage of the
case, may be comprised of several rounds.




Fon sadlayicisinin, durum tespiti raporuna iliskin
bilgileri veterli bulmasi ve davanin  basariyla
sonuglanacadi beklentisi icinde olmasi durumunda,
taraflar, finansman  sézlesmesinin - ticari  sartlari
konusunda muzakereye baslarlar. Anlasmaya variimasi
durumunda, taraflarin, finansman  sézlesmelerini
mahkeme nezdinde ifsa etmesi gerekmemekte olup,
finansman sozlesmelerinin baytk bir boliminde
gizlilik maddesi bulunmaktadir.

Ugtncl taraf finansmani hizla blytyen bir sektor
olup, suphesiz ki ileriki donemlerde vyatinm
tahkiminde buyuk bir rol oynamaya devam edecektir.
Yatinmcilaninyatinmtahkimlerine iliskin finansal riskler
icin dis kaynak gereksinimlerinin devami beklenmekte
ve i¢ kaynaklar yerine dis kaynaklarin tercih edilmesi
sirketler acisindan daha rasyonel gozUkmektedir.
Yatirimc, islemi baslatmak Gzere G¢uncl taraf fon
sadlayicisina ihtiyag duymakla birlikte, ayni zamanda
fon saglayicisina karsi gicinun bir kismini kaybetme
ihtimaliyle karsi karsiyadir. Bu durum bir agidan "gic
kaybi" gibi dederlendirilse de, G¢incy taraf bir fon
sadlayicisinin finans ve dava yonetimi konusundaki
deneyim ve kuvvetli bilgisi, 6nceden var olan hukuki
yaplya blyuk bir deger katarak, yatinmcilarin kars
taraf olan devlet agisindan daha dengeli bir konumda
olmasini saglayacaktir..
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If the funder finds that the case is viable after the due
diligence process, 0 and anticipates a high likelihood
of success for the outcome of the case, parties
begin the negotiations on the commercial terms
of the funding agreement. If there is an agreement
reached,, virtually all funding agreements will contain
a confidentiality clause and the claimant is generally
not required to disclose the funding agreement
before the tribunal

Third party funding is a fast growing industry and
will undoubtedly continue to play an extensive
role in investment arbitration cases in the future.
Claimants will need or want to outsource the financial
risks involved with investment arbitrations. The
claimant needs the third party funder to initiate the
proceeding, but at the same time is likely to lose some
of its decision-making power to the funder. Although
this may be be considered as “losing of the decision-
making power” from one ambit, consolidated
knowledge on finance and litigation management of
a third-party funder adds tremendous value to the
pre-existing legal position and provides the claimants
with a more equal position with respect to the State.

THIRD PARTY FUNDING IN INTERNATIONAL INVESTMENT ARBITRATION
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