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DEGERLI MUVEKKILLERIMIZ VE DOSTLARIMIZ,

Bazilarimiz igin kisa, bazilarimiz icin uzunca bir alti aylik streden sonra tekrar birlikte olmak ve edindigimiz gincel
bilgileri bu suretle sizlerle paylasma firsati bulabilmek bizler igin buyik bir mutluluk kaynagidir. Geride biraktigimiz alti
ay, yasanan olaylar ve ulasilan sonuglar agisindan kisa bir stire olmakla beraber; bu sure icerisinde getirilen yenilikler ve
yapilan degisikliklerin mevcut isleyise uyarlanmasi stphesizdir ki; hepimiz icin epey zaman alabilecek bir streg olacaktir.

YUrurlige giren yeni kanunlar, getirilen yeni kurumlar ve bunun gibi hayatimiza yeni giren veya hélihazirda var
olup uygulanabilirligi acisindan teredddt yasanilan cesitli konular bu sayimizda da vyerini aldi. BugUnk( durumda
mevcudiyetinin tartisiimaz oldugu, ancak pratikte uygulama alani sinirli olan ifade ve distince 6zgurlugu; yeni bir
teminat aracl olarak karsimiza ¢ikan sigorta turlerinden biri olan kefalet sigortasi; elektronik ortamlara kendimizi
her gecen gun daha vyakin hissetmemizi sadlayacak olan elektronik defter ve elektronik arsiv uygulamalari;
taseron iscilere iliskin yurtrluge girmesi beklenen Taseron Kanunu ile ilintili olan Sendikalar ve Toplu Is Sézlesmesi
Kanunu'nun isveren agisindan getirdidi dedisikliklere ve yururlikteki kanunlarda mevcut olan sorunlara, aksakliklara
ve belirsizliklere iliskin ayrintili yazilarimiza, dergimizin bu sayisinda da degerli meslektaslarimin yogun emek ve
¢abalari sayesinde siz okuyucularimizin bilgi birikimine bir nebze olsun katkida bulunmak adina yer verdik.

Bundan sonraki sayilarimizda da hukuk camiasinda mevcut sikintilarin, aksakliklarin ve sorunlarin ¢6zama icin bilimsel
calismalarimiza devam edecek; guncel konularla badlantili olarak fikirlerimizi ve dustncelerimizi aktarabildigimiz
yazilarimizi sizlerle paylasiyor olacadiz. Emedi gecen herkese tesekkir ederiz.

Saygilarimizla,

DEAR CLIENTS AND FRIENDS,

We are pleased to meet again with you, after a short period for some of you and a long period of six months for others
and to have the opportunity to share with you some updated information. Although the six months’ period elapsed is
shortinterms of the events witnessed and the consequences thereof, the adaptation to the current process of the new
regulations introduced and the amendments made within this period will indeed take some time.

The new laws are enforced, the new institutions established and various subjects introduced to our lives or
which exist presently but raise doubts as to their current application are dealt with in this edition. We included
in this edition of our magazine detailed articles on the freedom of expression and thought (the existence of
which is incontestable in the present situation but which has a limited area of application), the surety insurance
which is a new instrument of guarantee among types of insurances, electronic book and electronic archive
applications which allow us to feel nearer to electronic environments every passing day, the changes introduced
for the employer by the Law on Trade-Unions and Collective Bargaining Agreement related with the Law
on Subcontracting, expected to enter into force and related to subcontractor workers, and the problems,
deficiencies and uncertainties in the laws in force, thanks to the intense efforts and labor of our dear colleagues,
in order to contribute to the knowledge accumulation of our readers.

In the next editions, we shall continue with our scientific efforts aimed at solving the problems, deficiencies and
issues in the legal world and share with you our articles by which we shall communicate our ideas and thoughts on

current issues. We would like to present our gratitude to all who contributed to this work.

Respectfully yours,

YUNUS EGEMENOGLU, Kurucu Ortak - Founding Partner
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Yeni Turk Ticaret Kanunu’nun yararlige girmesinden
once, bir anonim sirket ile pay sahibi arasindaki
ortaklik iliskisi ancak pay sahibinin payini devretmesi
ile sona erebilmekteydi.

Sirkette huzursuzluga yol agan pay sahibi ile
ortaklik iliskisi, pay sahibi istemedigi takdirde
sona erdirilememekte, yine ayni sekilde sirkette
kontrol yetkisi bulunmayan pay sahibi, sirkete ya
da diger ortaklara hisselerini satarak ortakliktan
¢tkamamaktaydi.

Yeni Turk Ticaret Kanunu'nun yurirlige girmesi ile
birlikte hukuk hayatimiza bazi sartlarin saglanmasi
halinde sirkete, ortad ortakliktan ¢ikarma, ortaga da
paylarini sirkete ya da diger pay sahiplerine satarak
ortakliktan ¢ikma hakki getirilmistir. Kanun koyucu
bu volla sirket ici menfaat dengesini en iyi sekilde
saglamaya calismistir.

Bu makalemizde anonim sirketler hukukumuza gelen
bu yeni duzenlemeler ele alinacaktir,

SIRKETIN ORTAGI ORTAKLIKTAN
CIKARMA HAKKI

Anonim sirketlerde ortaklar arasinda ortaya ¢ikan
menfaat catismalar, cogu zaman sirketi kavga
alanina donustirmekte ve sirketin ticari faaliyetlerini
yuritememesine neden olmaktadir. Ozellikle aile
sirketleri icerisinde, ailevi anlasmazliklarin  sirket
islerine yansimasi siklikla karsilasilan bir durum olarak
karsimiza ¢ikmaktadir.

Azinlik, sirket icerisinde sahip oldudu haklarini,
sirket menfaatine kullanmak yerine, sirket aleyhine
kullanabilmekte, strekli olarak sirket aleyhine genel
kurul kararlarina karsi iptal davasi agarak, oybirligi
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gerektiren durumlarda hakli bir gerekgesi olmamasina
ragmen  olumsuz tavir  gostererek,  bilanco
gorismelerinin ertelenmesini talep ederek, yonetim
kurulu Gyelerine karsi sorumluluk davasi acarak, 6zel
denetci tayini talep ederek sirket isleyisini olumsuz
yonde etkileyebilmekte, sirket agisindan para ve
zaman kaybina neden olabilmektedir.

Bazi hallerde de sirket icerisinde belli bir oranin altina
dusen pay sahiplerinin sirketteki etkinligi ve kontrold
yok denebilecek bir seviyeye inmekte, bu durumda
azinlik pay sahiplerinin, sirketteki menfaatlerini
savunmalari imkansiz hale gelmektedir. Bu nedenle
bazi hallerde ortakliktan ¢ikarma, azinlk pay
sahiplerinin de lehine bir uygulama olabilmektedir.

Anonim  Sirketler, yeni Tdrk Ticaret Kanunu ile
hukukumuza giren U¢ yeni duzenleme ile sirket
ortadini sirketten ¢ikartabilmektedirler.

I. SIRKETLER TOPLULUGUNDA
AZINLIGIN ORTAKLIKTAN
CIKARTILMASI

TTK m. 208%e gore hakim sirket, dogrudan veya
dolayli olarak bir sermaye sirketinin paylarinin ve oy
haklarinin en az yizde doksanina sahipse ve azlik
sirketin ¢alismasini engelliyor, dirGstlik kuralina aykiri
davraniyor, fark edilir sikinti yaratiyor veya pervasizca
hareket ediyorsa, hakim sirket azligin paylarini varsa
borsa degeri, yoksa gercek dederi veya genel kabul
goren bir yonteme gore belirlenecek dederle satin
alabilecektir.

Bu hukmun konulus amaci; sirket sermayesinin ve
oy haklarinin yuzde doksaninin uygun goérdudu bir
kararin alinip uygulanmasina kisisel sebeplerle karsi
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TERMINATION OF THE PARTNERSHIP IN
JOINT-STOCK COMPANIES ACCORDING TO
THE NEW TURKISH COMMERCIAL CODE

Prior to the enforcement of the new Turkish
Commercial Code, the shareholding relationship
between a joint-stock company and a shareholder
could terminate only upon the transfer of the share
of the shareholder.

The shareholding relationship with the shareholder
causing disturbance within the company cannot
be terminated unless required by such shareholder,
similarly the shareholder not having control over
the company could not terminate the partnership
by transferring its share to the company or the other
shareholders.

With the enforcement of the new Turkish Commercial
Code, under certain conditions, a shareholder is
granted with the right to exclude a shareholder
from the partnership and to quit the partnership by
transferring its share to the company or the other
shareholders. By this way, the legislator aimed at
providing an intracompany benefit balance.

In this article, we will analyze the new regulations
incorporated to our company law related to joint-
stock companies.

THE RIGHT OF THE COMPANY TO
EXCLUDE A SHAREHOLDER FROM THE
PARTNERSHIP

In most cases, a conflict of interest arising from
shareholders in joint-stock companies turns the
company into a battlefield and impedes the company
from carrying out its commercial activities. Especially
in family-owned companies, the reflection of family
disputes on the firm’s business is frequently observed.

Instead of disposing on its rights for the firm’s benefit,
the minority uses its rights against the company,
continuously files actions for nullity against the General
Assembly resolutions, displays an unfavorable behavior
without justification in cases where unanimity of votes
is required, requests the postponement of discussions
on balance sheet, files liability suits against members of
the Board of Directors, requests the appointment of a
private auditor and unfavorably affects the company’s
activities, and leads to the loss of money and time for
the company.

In certain cases, decrease in the efficiency and control
of the shareholders whose share percentage decreases
below a certain level in the company may cause the
owners of minority shares to be unable to defend their
interests within the company. For this reason, in certain
cases, exclusion from the partnership may sometimes
be in favor of minority shareholders.

Joint-stock companies may exclude a shareholder
from the partnership through 3 new regulations
incorporated into our law with the new Turkish
Commercial Code.

I. EXCLUSION FROM PARTNERSHIP IN A
MULTI-CORPORATE ENTERPRISE

According to Article 208 of the Turkish Commercial
Code, if the holding company directly or indirectly owns
at least ninety per cent of a capital firm’s shares and
voting rights and if the minority hinders the activity of
the company, acts against the principles of good faith,
creates a notable unrest or acts carelessly, the holding
company can buy the minority shares at their stock
market value if any or their real value or a value to be
determined according to a generally-accepted method.




¢ikan pay sahiplerinin sirketi bunaltan ve engelleyen
davranislarina son verip sirket ici barisi sadlamaktir.
Kotlye kullanmalara ve ozellikle pay bedelinin
odenmemesi tehlikesine engel olmak amaci ile
karar mahkemeye birakilmis ve pay bedeli kanunen
belirlenmistir.  Kanunda pay sahibini  sirketten
¢tkarma orani ylzde on olarak belirlenmistir. Bu
hakkin kullanilmasi halinde azinlk icin, kanunda
ongorilen  sekilde paylarini satma  zorunlulugu
getirilmistir. Azinlidin paylarini satmamasi s6z konusu
olamayacaktir. Bu dizenleme borclar kanununda yer
alan sozlesme serbestisi ilkesinin bir istisnasidir.

TTK m.208%e gore ¢ikarma hakkinin kullanilabilmesi,
belirlenen %90'lik esidin ortak olan bir ticaret sirketi
tarafindan asilmasi durumunda mimkin olmaktadir.
Turkiye'de bir cok sirketin aile sirketi hiviyetinde
oldugu, sirketlertoplulugunadahil olmasalar dabenzer
sikintilari yasadiklari g6z éntinde bulunduruldugunda
kanun koyucunun bu hakki sadece sirketlere
tanimasinin bir eksiklik oldugu kanaatindeyim.

Hakim pay sahibinin ortakliktan cikarma hakkini
kullanabilmesi icin en az %90 oraninda sirket paylarina
ve oy hakkina sahip olmasi gerekmektedir. TTK'nin
208. maddesinde belirtilen sartlarin yerine gelmesi
halinde hakim pay sahibinin, azinligin ortakliktan
¢ikariimasini, mahkemeden istemesi gerekmektedir.
Hakim pay sahibinin bu hakkini kullanmasi bir stre
sartina bagl degildir. Hakim ortak, diledigi zaman
ortakliktan cikarma hakkini kullanarak, sirketteki
azinlik pay sahiplerini, paylarini satin almak suretiyle
sirketten cikarabilecektir.

Il IKI SIRKETIN BIRLESMESI HALINDE
ORTAGIN ORTAKLIKTAN CIKARTILMAS|
Bilindigi gibi iki sirketin birlesmesi halinde sirketlerden
biri diger sirketi devralmakta devrolunup hukuk
hayatindan silinen sirketin ortaklarina ise devralan
sirkette pay verilmektedir. Bazi durumlarda pay
sahipleri birlesme sonucunda ortaya ¢ikan yeni yapi
icerisinde yer almak istememektedirler veya birlesme
isleminin kendisine karsi ¢cikmaktadirlar. Bircok lke
kanunun da bazi sartlara badli olarak birlesmeye
karsi cikanlara sirketten cikma, dider ortaklara da bu
ortaklarisirketten cikarma hakki taninmistir. 6102 sayili
Yeni Turk Ticaret Kanunu’nun 141. maddesine gore
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birlesmeye katilan sirketler birlesme sozlesmesinde
sadece ayrilma akgesinin verilmesi déngorebilecekleri
gibi, devralan sirkette pay ve ortaklik haklarininiktisabi
ile iktisap olunacak sirket paylarinin gercek dederine
denk gelen bir ayrilma akgesi arasinda segim yapma
hakkini pay sahiplerine taniyabileceklerdir.

Birlesme islemine karsi cikan ortaklar, TTK 141/2
maddesigeredinceortakliktan¢ikartmak mumkundur.
Kanun metninde pay sahibinin ortakliktan cikartiimasi
icin  herhangi bir sebep gdsterilmesi  zorunlu
tutulmamistir. Ancak kanunun gerekgesinde “devamli
sorun ¢ikaran”, “huzur bozan”, “arzu edilmeyen”
azinhdi ve/veya ortadi sirketten ¢ikarma ifadelerine
yer verilmistir. Bu hakkin kullanilabilmesi igin azinligin
devamli sorun ¢ikarmasi, huzur bozmasi, arzu
edilmeyen davranislarda bulunuyor olmasi ve bunun
kanitlanabilir olmasi gerektidi kanaatindeyiz.

Birlesme sonucunda ortaklarin sirketten cikartilabilmesi
icinbirlesmesozlesmesindecikartilanortaklaraayriima
akcesi ddenecedine iliskin bir dizenlemeye agikca yer
verilmesi gerekmektedir. Birlesme sozlesmesinde
ayrilma akcesine TTK m. 141/f.2 uyarinca zorunlu yer
verildigi durumlarda, TTK m. 151/f5 dodgrultusunda
birlesme kararinin sirkette mevcut oy haklarinin %
90 1nin olumlu oyu ile alinmasi gerekmektedir.

Birlesme isleminde ayrilma akgesi 6denmeden bir
ortadin sirketten cikartilmasi muamkdn dedildir. TTK
m. 141de ayriima akgesinin ne olacagr konusunda
herhangi bir dizenleme yapilmamistir. Ortakliktan
cikartilmak istenen pay sahiplerine ayrilma akgesi
olarak bir miktar para verilebilecegi gibi, bir
baska sirketin payi veya diger bir menkul kiymeti
verilebilecektir. Ayrilma akgesinin mutlaka devrolunan
sirket  paylarinin  gercek  dederini  yansitmasi
gerekmektedir. Gercek dederin  hesaplanmasina
yonelik yasada bir dizenleme yapilmamistir.

. ANONIM SIRKETLERDE HAKLI
SEBEPLE FESIH DAVASI SONUCUNDA
AZINLIGIN ORTAKLIKTAN CIKARILMASI
Yeni TTK’ nun 531. maddesine gore; hakli sebeplerin
varlidinda, sermayenin en az onda birini ve halka agik
sirketlerde ise yirmide birini temsil eden paylarin
sahipleri, sirketin merkezinin bulundudu vyerdeki

YENI TURK TICARET KANUNA GORE ANONIM SIRKETLERDE ORTAKLIKTAN CIKARMA
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The aim of this provision is to maintain peace within
the company by preventing the shareholders that
are hindering the activities of the company through
objecting the resolutions, with personal reasons, taken
by the shareholders holding ninety per cent of the
company’s shares and voting rights. In order to prevent
abusement, and especially the risk of non-payment
of the share value, the decision is left to the court and
the share value is determined legally. The percentage
for exclusion of a shareholder from the company is
specified as ten per cent under the law. The minority
shallbe obliged to transfer its shares as stipulated by law,
in case such right is performed.. The minority cannot
refrain from transferring its shares. This requlation is
an exception to the freedom of contract principle
specified under the code of obligations.

According to Article 208 of the Turkish Commercial
Code, the exclusion right may be exercised in case
the 90% threshold set is exceeded by a commercial
company which is a partner. Considering that in Turkey
many companies are in the form of family-owned
companies, they encounters with the same problems
eveniftheyare not part of a multi-corporate enterprise,
I believe that to confer this right only to companies, as
did the legislator, is a shortfall.

In order for the controlling shareholder to exercise its
right of exclusion from the partnership it shall hold at
least 90% of the company’s share and voting rights.
In case the conditions indicated in Article208 of the
Turkish Commercial Code are met, the controlling
shareholder shall request the exclusion of the minority
from the partnership from the court. The exercise of
this right by the controlling shareholder is not subject
to any period. The controlling shareholder can exercise
its right of exclusion from the partnership at any time,
and exclude minority shareholders from the company
by acquiring their shares.

[I. EXCLUSION OF A SHAREHOLDER
FROM THE PARTNERSHIP IN CASE OF A
MERGER OF TWO COMPANIES

As is known, in case of a merger of two companies, one
of the companies acquires the other company and the
shares of the transferee are granted to the shareholders
of the company which has been taken over and

removed from legal life. In certain cases, shareholders
do not require to be a shareholder in the new structure
arising as a result of the merger or object to the merger
operation itself. In many countries, the law grants
the right, under certain conditions, to shareholders
objecting to the merger to quit the company and to the
other shareholders to exclude these shareholders from
the company. According to Article 141 of the New Turkish
Commercial Code No. 6102, companies participating
in the merger can regulate only the granting of a
separation fee in the merger agreement, or grant the
shareholders the right to choose between a separation
fee corresponding to the real value of the shares of the
company to be acquired and the acquisition of shares
and shareholding rights in the transferee.

By virtue of Article 141/2 of the Turkish Commercial
Code, it is possible to exclude the shareholders who
object to the merger operation from the partnership.
The text of the law does not contain any obligation
to present a reason for the exclusion of a shareholder
from the partnership. However, in the law’s preamble,
expressions such as exclusion from the firm of
“continuously creating trouble”, “disturbing”, “non-
desired” minority and/or shareholder are requlated. We
think that in order to exercise this right, the minority
must continuously create trouble, be disturbing,
display undesired behavior which shall be evidenced.

In order to exclude shareholders from the partnership
as a result of a merger, the merger agreement must
clearly contain a clause stipulating that a separation
fee will be paid to the excluded shareholders. In cases
where the separation fee is included compulsorily in the
merger agreement, by virtue of Article 141 Paragraph 2
of the Turkish Commercial Code, the merger decision
must be taken with the affirmative vote of 90% of the
voting rights at present, in line with Article 151 Paragraph
S of the Turkish Commercial Code.

A shareholder cannot be excluded from the company
without paying the separation fee in the merger
operation. No provision is contained in Article 141 of
the Turkish Commercial Code on the definition of the
separation fee. A certain amount of money, the share of
another company or another security can be granted
as a separation fee to shareholders to be excluded from

TERMINATION OF THE PARTNERSHIP IN JOINT-STOCK COMPANIES ACCORDING TO THE NEW TURKISH COMMERCIAL CODE



asliye ticaret mahkemesinden sirketin feshine karar
verilmesini isteyebilmektedirler. Mahkeme, yapacad
yargilamada, fesih yerine, fesih davasini agan pay
sahiplerine, paylarinin  karar tarihine en yakin
tarihteki gercek dederinin 6denmesine ve sirketten
cikarilmalarina karar verebilir.

Kanunda hakli sebep tanimlanmamistir. Ogretide
hakim olan fikre gére, bu hakkin temelinde MK 2’de
duzenlenen duristlik kurali yatmaktadir,

Kanunun gerekcesinde ve ogretide; sirketin kotu
yonetilmesi; azligin ve/veya pay sahiplerinin bilgi
alma, inceleme, aydinlanma haklarindan strekli olarak
sonu¢ alamamalar; devaml kota finansal durum;
sirketin amacina hizmet etmemesi, pay sahiplerinin
keyfi ve haksiz bir sekilde farkli muameleye tabi
tutulmalari,  sirket imkanlarinin - ¢ogunluk  pay
sahiplerine tahsisi, karin makul bir gerek¢e olmaksizin
surekli olarak daditiimamasi, hakli sebep olarak kabul
edilebilecektir.

TTK  m.531 hiokmi  dogrultusunda  ortakliktan
¢ikarilmaya karar verilebilmesi igin mutlaka anonim
sirketin hakli sebeple feshinin talep edilmis olmasi
gerekmektedir. Hakli sebepler mevcut degilse,
sirketin feshine karar verilemeyecedi gibi, fesih yerine
diger alternatif cozimlere de karar verilemeyecektir.
Kanunda veya ana sozlesmede 6ngorilmus yollarla
ihtilafa cozim bulunmasi mamkinse, artik sirketin
hakli sebeple feshine veya ortakliktan cikarmaya karar
verilemeyecektir.

Hakli sebeple fesih davasi azlik tarafindan sirket
tuzel kisiligi aleyhine, sirket merkezinin bulundudu
ver ticaret mahkemesinde acilmalidir. TTK” nin 531.
maddesinde, hakli sebeple fesih davasinin agiimasi
herhangi bir streye tabi tutulmamistir. Ancak hakli
sebebin dogumundan uzun bir stire gegtikten sonra
bu davanin acilmas;, MK 2 anlaminda durustlik
kuralina aykirilik teskil edebilecektir.

Hakli  sebebin varligini  davacinin ispat etmesi
gerekmektedir. Sirketin feshi ve ortakliktan cikarma
disinda ne tur kararlar verilebilecedi acik dedildir.

Mahkeme boyle bir dava acildiginda oncelikle azlik
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tarafindan ileri strdlen vakalarin hakli sebep olup
olmadigini inceleyecek,  hakli sebep olduduna
kanaat getirirse duruma uygun dusen ve kabul
edilebilir bir ¢6zim yolu bulacaktir. Uygun ve kabul
edilebilir bir ¢ozim yolu bulamadigi takdirde ise
davaci pay sahiplerinin ortakliktan ¢ikarilmasina veya
anonim sirketin feshine karar verecektir. Mahkeme
karar verirken sirketin devaminin ekonomik ve
sosyal agidan bir yararinin bulunup bulunulmadigini
arastiracaktir. Sirket ¢alisan istihdam saglayan bir
sirket ise sirketin feshine karar vermeyecektir. Ancak
sirketin devaminda ekonomik ve sosyal bir fayda yok
ise, sirketin feshine karar verebilecektir.

Ortagin ortakliktan ¢ikartiimasina karar verildidi
takdirde ortakliktan ¢ikarilan pay sahiplerine paylarinin
gercek dederinin eksiksiz bir sekilde o6denmesi
gerekmektedir. Paylarin ger¢ek dederi hususunda
taraflar arasinda anlasmazlik ¢ikmasi halinde deder
mahkemeye basvurulmak suretiyle bilirkisi aracilig ile
tespit edilecektir.

Nermin Alkaya, Istanbul Universitesi Hukuk Fakultesi'nden 2004 yilinda mezun olmustur.
2009 vyili itibariyle Egemenoglu Hukuk Burosu'nda calismaya baslayan Alkaya, sirket
birlesme ve devralmalar, hisse devirleri, genel kurullar, ana sézlesme degisiklikleri ve

sozlesmeler alanlarinda uzmanlasmis olup Istanbul Barosu'na kayithdir.
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the partnership. The separation fee must strictly reflect
the real value of the transferred firm’s shares. There is
no provision in the law regarding the calculation of the
real value.

1. EXCLUSION OF A MINORITY FROM
THE PARTNERSHIP IN JOINT-STOCK
COMPANIES AS A RESULT OF JUSTIFIED
TERMINATION LAWSUIT

According to Article 531 of the new Turkish Commercial
Code, in case of justified reasons, shareholders
representing at least one tenth of the capital, and
in public companies twenty per cent, can request a
decision to be pronounced for the dissolution of the
company, from the commercial court of first instance
located at the company’s head-office. The court can
decide on the payment of the real value of their shares
on the nearest date to the date of the decision to
the shareholders filing the dissolution suit, instead of
pronouncing the dissolution.

The definition of justified reason is not provided under
the law. According to the dominant opinion in the
doctrine, the good faith rule indicated in Article 2 of
the Civil Code lies at the basis of this right.

In the preamble of the law and in the doctrine,
justified reasons are indicated as the mismanagement
of the company, the failure of the minority and/or
shareholders to be provided with rights to obtain
information, examination, explanation, a constant bad
financial situation, the failure of the company to serve
its purpose, shareholders are subject to arbitrary and
unjust discrimination, the allocation of the company’s
resources to controlling shareholders, and the failure
to distribute profit without a reasonable reason.

Inordertodecide ontheexclusionfromthe partnership,
in line with Article531 of the Turkish Commercial Code,
the dissolution of the joint-stock company must be
requested with a justified reason. If no justified reasons
are available, the dissolution of the company cannot
be pronounced, other solutions cannot be decided in
lieu of the dissolution. If it is possible to find a solution
to the conflict by means provided in the law or the
Articles of Association, the decision for the dissolution
of the company with justified reasons or exclusion from
the partnership cannot be pronounced.

The lawsuit for rightful dissolution must be filed by
the minority against the company’s legal entity, at the
commercial courtat the place where the firm’s head-
officeislocated. In Article 531 of the Turkish Commercial
Code, the filing of a lawsuit for rightful termination is
not subject to any deadline. However, the filing of this
lawsuit after a long period of time has elapsed since the
valid reason arose can be contrary to the good faith
rule in the sense of Article2 of the Civil Code.

The existence of the justified reason must be proven
by the plaintiff. There is no precision on the types
of decision to be pronounced other than the firm’s
dissolution and the exclusion from the partnership.

When such a lawsuit is filed, the court will as apriority
examine the rightfulness of the allegations of the
minority and if it decides that there is a justified reason,
it will find an acceptable and adequate solution for the
case. In case it cannot find an adequate and acceptable
solution, it will decide on the exclusion of the plaintiff
fromthe partnership or the dissolution of the company.
The court will examine whether there is any economic
or social benefit for the continuation of the company
when giving the judgment. If the company is an active
company providing employment, it will not decide on
its dissolution. However, if there is no economic or
social benefit for the continuation of the company, it
will decide on the dissolution of the company.

In case the judgement is given to exclude the
shareholder from the partnership, the shares of the
shareholders excluded from the partnership must
be paid in full at their real value. In case of dispute
between the parties on the real value of the shares,
the value will be determined by means of an expert,
by applying to the court.

Nermin Alkaya graduated from Istanbul University Law School in 2004 and joined
Egemenoglu in 2009. She represents major corporations in their respective mergers and
acquisitions, corporate and commercial transactions. Ms. Alkaya is registered to Istanbul

Bar Association
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Sirket hisseleri ve hisse senetlerinin dogmus ve
dodacak borclarinin teminati olarak rehnedilmesi
islemi Turkiye’de yayginlik kazanmaktadir. Ozellikle
hakla acik anonim sirketlerde Tirk ve yabanci
finansmanlardan saglanan kredilerin teminati olarak
sirket hisseleri ve (hatta rehin sozlesmesi ile kapsamin
genisletilerek) ilerde cikarilacak hisseler Gzerinde
rehin tesis edilmektedir. Bu yazida daha cok halka acik
olmayan sirket hisselerinin rehnedilmesi konusu ele
alinip incelenmistir.

Sirket hisse senetleri, “kiymetli evrak” niteliginde olup,
hisse senetleri Uzerinde ne sekilde rehin kurulacadi
Turk Ticaret Kanunu’'nda ayrica dizenlenmemistir. Bu
nedenle, sirket hisseleri ve hisse senetleri Uzerinde
rehin tesisi, Turk Medeni Kanunu'nda dizenlenen
tasinir rehni hakumleri cercevesinde yapilmaktadir.

GENEL OLARAK TASINIR REHINI

Tasinir rehninde rehin hakki, bir alacagi teminat
altina almak amaciyla tasinir bir mal, hak ya da alacak
Uzerinde kurulur. Alacagin 6deme vadesi gelmesine
ragmen borcun 6denmemesi durumunda rehin
hakki, alacaklisina rehin konusu tasiniri paraya cevirme
yetkisi tanimaktadir.

Medeni Kanun'un 939. maddesine gore, tasinirlar,
kanunda ongorilen ayrik durumlar disinda ancak
zilyetliginin alacakliya devredilmesi suretiyle, diger
bir deyisle tasinirin teslim edilmesi ile rehnedilebilir.
Bunun anlam, tasinir Gzerinde rehin, genellikle alacakli
ile borclu arasinda vyapilan rehin sozlesmesinden
dogan rehin kurma borcuna istinaden tasinirin, rehin
alacaklisina devredilmesiyle kurulacaktir. Kanunda
ongorilen istisnalar haricinde, rehne konu tasinirin,
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BORCA KARSILIK OLARAK

SIRKET HISSELER]
NASIL REHNEDILIR?

rehin alacaklisina teslim edilmemesi durumunda,
rehin sozlesmesi imzalanmis olsa dahi tasinir Gzerinde
rehin kurulmamis olacaktir.

Bununla birlikte, tasinir rehninin asil islevi alacag
teminat altina almasi oldugundan, alacadin 6deme
zamaninda rehin konusunun maddi dedere sahip
olmasi ve paraya cevrilebilir olmasi gerekmektedir ve
bu ¢cercevede, maddi dedere sahip olan sirket paylari
Uzerinde rehin tesis edilmesi mumkundur. Ancak,
sirket paylarinin senede badlanmis veya baglanmamis
olmasi ya da hisselerin nama yahut hamiline vyazili
olmasi, Medeni Kanun'un “Alacak Uzerinde Rehin
Hakki ve Dider Alacaklar” baslidgi altinda dizenlenen
farklr maddelerin uygulanmasini gerektirecektir.

SIRKET HISSELERININ SENEDE BAGLI
OLMASI VE OLMAMASI HALLERINDE
REHIN TESIS]

Sirket hisseleri, senede baglanmakla kiymetli evrak
niteligi kazanir ve kiymetli evraka iliskin htkimlere
tabi olurlar. Nitekim Turk Ticaret Kanunu'nun 645.
maddesi, kiymetli evrakin icerdigi haklarin senetten
ayri olarak ileri strilemeyecedini ve baskalarina
devredilemeyecedini 6ngormistlr. Bunun igin pay,
senede baglanmakla kiymetli evrak niteligi kazanir ve
senede baglanmayan pay ise kiymetli evrak niteligine
sahip olmayacaktir.

Sirket  hisseleri  Gzerinde rehin tesis edilmesi
bakimindan hisselerin senede badlanmis olmasi ya
da olmamasinin dnemi bulunmasa da, Medeni Kanun
alacagin senede baglanmis olmasini ve olmamasini
farkli usullere tabi kilmaktadir. Nitekim Medeni
Kanun'un 955. maddesi, senede bagdlanmis olan veya
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ESTABLISHMENT OF
PLEDGE ON SHARE
CERTIFICATES

The pledge of company shares and securities as a
guarantee for present and future debts is a widespread
practice in Turkey. Especially in publicly-held joint-stock
companies, in order for the loans granted from Turkish
and foreign financial institutions, pledge is established
on company shares and (even by extending the scope
with a pledge agreement) the shares to be issued in the
future. In this article, pledge on the shares of closed
joint-stock companies will be analyzed.

Company shares are in the nature of “negotiable
instrument”, and there is no provision in the Turkish
Commercial Code related to the establishment
of pledge on the shares. For this reason, the
establishment of pledge on company shares and
share certificates are made in compliance with the
provisions of the Turkish Civil Code related with
establishment of the pledge on movable assets.

PLEDGE OF MOVABLE ASSETS

IN GENERAL

The right of pledge on movable assets can be
established on movable goods, rights or claims, in
order to guarantee a claim. In case the debt is not paid
on the due date the right of pledge grants the authority
to the creditor to convert the pledge into cash.

According to Article 939 of the Turkish Civil Code,
without prejudice to stipulated provisions, a transfer
of movable assets to a pledge is deemed sufficient
to establish a pledge of movable asset. In general,
obligation of establishing a pledge on the movable
assets arise from the pledge agreement made
between pledgee and the debtor, andwith this respect
pledge on the movable assets will be established

by its transfer to the pledgee. With exception of
related provisions, in case the movable asset subject
to pledge is not transferred to the pledgee, even
if a pledge agreement is signed, pledge will not be
considered established on the movable asset.

Nonetheless, as the main function of the pledge on
movable assets is to secure the claim, at the time of
payment of the claim, the subject of the pledge must
have a material value and be convertible into cash and
within this framework, pledge can be established on
company shares having material value. Besides, with
respect to whether the shares are certificated shares
or not, registered shares or bare shares, different
provisions of the Turkish Civil Code, under the heading
“Right of Pledge on the Claim and Other Claims” will
be implemented in order to establish a pledge.

ESTABLISHMENT OF PLEDGE IN CASES
WHERE THE COMPANY SHARES ARE
CERTIFICATED OR NOT

When company shares are certificated shares, they
become negotiable instruments of the company
and subject to the provisions related with negotiable
instruments. As a matter of fact, Article 645 of the
Turkish  Commercial Code stipulates that rights
contained in  negotiable instruments cannot
separately be alleged or transferred to others. With
this regard, a share acquires the nature of a negotiable
instrument by issuance of share certificate, otherwise
it will not be deemed as a negotiable instrument.

In terms of establishment of pledge on company
shares, itis notimportant whetheritis share certificate
or not, but under the Turkish Civil Code they would




olmayan alacaklarin rehni icin rehin sézlesmesinin
yapilmasini sart kosmus, senede bagl alacaklar
icin ayrica senedin teslim edilmesi zorunlulugunu
getirmistir. Bu durumda senede baglanmamis hisseler
bakimindan yazili rehin sézlesmesiyapilmakla, hisseler
Uzerinde rehin kurulmus olacaktir. Ancak, hisse
senetlerinin rehni icin yazili rehin sozlesmesine ek
olarak, hisse senetlerinin rehin de alacaklisina teslim
edilmesi gerekmektedir:

vazili SENEDE
Rehin = BAGLANMAMIS
Sezlesmesi HISSE REHNI
Yazili Senedin SENEDE
Rehin Alacaklya —= BAGLANMIS
Sozlesmesi Teslimi HISSE REHNi

HISSELERIN NAMA YAZILI YAHUT
HAMILINE YAZILI OLMASI

Hisse senetlerinin nama veya hamiline yazili olmasi,
bu hisse senetleri Gzerinde rehnin kurulmasi icin
farkl usuller gerektirmektedir. Hamiline yazili hisse
senetlerinin rehninde senetlerin rehin alacaklisina
teslimi yeterli iken, nama yazili hisse senetleri Gzerinde
rehin kurulmasinda yazili bir devir beyani (veya rehin
cirosuyla ciro edilmis) ve senedin teslimi gereklidir
(MK. m. 956/11). Bununla birlikte, nama vyazili hisse
senedinin yerine nama yazili ilmdhaber cikariimasi
halinde, bu ilmuhaberler Gzerinde rehin, nama yazili
hisse senetlerinin rehni i¢in 6ngorilen sekle gore
kurulacaktir.
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Sirket hisseleri  Uzerine  kurulan rehnin  sirkete
karsi ileri surllebilmesi icin rehnin sirkete ihbari
gerekmektedir (MK. m 955). Ancak, bu rehnin pay
defterine islenmesi  gerekmemektedir.  Cankd,
pay ve pay senetleri Uzerindeki kurulan rehin
yalnizca alacagi teminat altina almakta, paylarin
mulkiyetini veya paylardan yararlanma hakkini rehin
alacaklisina devretmemektedir. Bu badlamda, Turk
Ticaret Kanunu’nun 499. maddesi acikca, “senede
bagdlanmamis payve namayazili pay senedisahiplerinin
ve intifa hakkinin” pay defterine kaydedilecedini
belirtmektedir.

Bu durumda, pay, nama vazli pay senetleri ve
iimahaberlerin rehin edilmesi, mulkiyeti ve mulkiyete
bagli olan genel kurula katilma, oy kullanma, denetim
haklari, genel kurulkararinin iptaliniisteme ve yonetim
kurulu Gyeleri aleyhine sorumluluk davasi agma gibi
haklarin devrini gerektirmemektedir. Rehinle birlikte
mulkiyet devredilmediginden (veya yararlanma hakki
taninmadigindan), rehin alacaklisinin pay defterine
kaydi mumkuan dedildir.

BAGLI NAMA YAZILI PAY VE PAY
SENETLERI UZERINDE REHIN HAKKI
Bagli nama vazili pay ve pay senetlerini devralan
kimsenin sirkete karsi ortaklik sifatini kazanabilmesi
icin, devrin sirket tarafindan  onaylanmasi
gerekmektedir. Ancakssirket, Tirk Ticaret Kanunu'nun
493.maddesinde belirtilen red sebeplerine dayanarak
pay ve pay senetlerinin devrine onay vermekten
kacinabilir.

Yazili Senedin HAMILINE
Rehin Alacakllya mmm  YAZILI HISSE
Soézlesmesi Teslimi SENEDI REHNI
Yazili Senedin Yazili Devir NAMA YAZILI
Rehin Alacakliya + Beyani veya —— HISSE SENEDI
Sozlesmesi Teslimi Rehin Cirosu REHN[
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subject to different procedure. As a matter of fact,
Article 955 of the Civil Code stipulates that regardless
of shares are certificated shares or not, in order to
establish a pledge, a pledge agreement shall be made,
and for the share certificate, certificate of share shall
be transferred to the pledgee. According to that, a
written pledge agreement is deemed sufficient for the
shares. On the other hand, for the share certificates,
in addition to the written pledge agreement, transfer
of the share certificates to a pledgee is required to
accomplish the procedure:

Written
Pledge —— SHARE

—
Agreement

. Transfer of
Written 1> PLEDGE OF A
Pledge I Certificated CERTIFICATED

Agreement Share to a
Pledgee SHARE

SHARES ARE NOMINATIVE OR BEARER
Whether shares are registered or bearer shares, it
requires different procedures for the establishment
of pledge on these shares. Whereas the transfer of
share certificates to a pledge is deemed sufficient
to establish a pledge of bearer shares. However, to
establish a pledge on registered shares, the transfer
of the share certificates must be accompanied by
the issuance of a written statement of transfer or
endorsement of the share certificates (Article 956/11 of
the Civil Code). However, in case of issuance of interim
registered certificates in lieu of registered shares, the
establishment of pledge on these certificates will be
subject to the same procedure with required for the
pledge of registered shares.

Written Transfer of
Certificated —
Pledge

Agreement
9 Pledgee

Transfer of

Written
Pledge I Certificated I
Share to a

Agreement

ESTABLISHMENT OF PLEDGE ON SHARE CERTIFICATES

Written Statement
of Transfer or
Endorsement of
Pledgee Share Certificate SHARE

With respect to the pledge established on company
shares, in order to assert a claim against the company
the pledge must be notified to the company (Civil
Law Article 955). However, a pledge on the shares is
not needed to be registered on the company’s share
ledger, because the pledge established on shares and
share certificates only secures the claim and does not
transfer to the pledgee the ownership of the shares
or the right to benefit from the shares. In this context,
Article 499 of the Turkish Commercial Code clearly
indicates that “owners of shares, registered shares
and usufruct” must be registered on the share ledger.

With this respect, the pledge of the shares, registered
shares and certificates do not require the transfer
of rights of ownership and related rights such as
participation to the General Assembly right of
voting, right of audit, request of cancellation of the
Ceneral Assembly decision, filing a lawsuit against
the members of the Board of Directors and ect. As
the pledge of shares does not transfer the ownership
of the shares (or not grant right of usufruct) it is not
possible to register the pledgee on the share ledger.

RIGHT OF PLEDGE ON PREFERENCE
SHARES AND SHARE CERTIFICATES
Taking over the preference shares and share
certificates, do not grant right of being shareholder
of the company unless, the transfer of the share is
approved by the company. However, the company
may refrain from approving the transfer of shares and
share certificates, for reasons indicated in Article 493
of the Turkish Commercial Code.

PLEDGE OF THE
Share to a - BEARER SHARES

PLEDGE OF
— REGISTERED



Bu durumda, rehinli badli nama yazili pay veya pay
senedinin, borcun 6denmemesi sebebiyle rehnin
paraya cevrilmesi yoluyla satilmasi halinde, bagli
nama vyazili pay veya pay senedini devralacak kisinin
pay sahipligini sifatint kazanip  kazanmayacad
hususu Gnem arz eder. Sirkete karsi pay sahipliginin
kazanilmasi, pay devrine sirketin onay vermesi ve
pay defterine kaydetmesi ile mumkun olacaktrr.
Ancak, bu husus, nama yazili pay ve pay senetlerinin
borsaya kote edilmis olup olmamasina gore farklilik
arz etmektedir.

Buna gore, Turk Ticaret Kanunu’'nun 493. maddesine
gore, borsaya kote edilmemis nama vazili paylar,
cebriicra (rehnin paraya cevrilmesi) yoluyla edinilmis
olmasi halinde; sirket, pay edinen kisiye, paylari gercek
dederiyle devralmayi 6nererek hisse devrine onay
vermekten kaginabilir.

Borsaya kote edilmis nama vazili paylarin cebri icra
(rehnin paraya cevirilmesi) yoluyla edinilmesi halinde
ise sirket, TUrk Ticaret Kanunu'nun 495/3 hikmu
uyarinca hisseleri devralan kisinin pay sahipligi sifatini
reddedemez ve devralani pay defterine kaydeder.

REHINDE ONCELIK DURUMU

Pay ve pay senetleri Uzerinde rehin kurulmasi disinda
degerlendirilmesi  gereken dider bir husus, tasinir
Uzerinde birden fazla rehin kurulup kurulmayacad halidir.

Hisse senetleri Gzerinde rehin kurulmasi halinde, pay
sahibinin pay Uzerinde tasarrufta bulunma hakki sona
ermeyecedinden, bir hisse Gzerinde birden fazla rehin
kurulabilir (MK.M.941). Rehin hakkinin sirasi da, kurulus
tarihine gore belirlenir ve bu siraya gore ddeme yapilir.
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Ayrica belirtelim ki, rehin alacaklisi da, rehneden
ile yapacagi rehin sozlesmesine hukum ekleyerek,
Uzerinde rehin kurdudu pay veya pay senetlerini
baskasina rehnedebilir.

Sonu¢ olarak belirtmek gerekirse, sirket hisseleri,
hisse senetleri ve hatta rehin sozlesmesinde hikme
baglamak kaydiyla ilerde gikarilacak hisler Gzerinde bir
alacagi teminat altina almak amaciyla rehin kurulmasi
mumkunduar. Ancak, gegerli bir rehinin kurulmasi igin
sirket hisselerinin tarine gore kanunda ongorilen
sekil sartlarina uyulmasi zaruridir.

Nil Tomul, Marmara Universitesi Hukuk Fakultesi'nden 2007 yilinda mezun olmustur. 201
yiliitibariyle Egemenodlu Hukuk Burosu’nda calismaya baslayan Tomul 6zellikle; sirketler
hukuku, yabanci yatinmcilara danismanlik, joint venture islemleri, sirket birlesme ve
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In this case, if the pledged preference share or share
certificate is converted into cash due to the non-
settlement of the debt, whetherthe person taken over
the preference nominative share or share certificate
is granted as shareholder or not is at the importance.
In order to be shareholder, the company shall grant
approval to share transfer and it shall be registered
on the share ledger. However, it varies depending on
whether the nominative shares or share certificates
are quoted on the stock exchange.

According to Article 493 of the Turkish Commercial
Code, if nominative shares which are not quoted on
the stock exchange are acquired by way of foreclosure
(conversion of the pledge into cash), the company
may refrain from approving the transfer of shares by
proposing to purchase them at their real value.

In case of acquisition of nominative shares quoted on
the stock Exchange by way of foreclosure (conversion
of the pledge into cash), the company cannot refuse
the ownership of the transferee by virtue of Article
495/3 of the Turkish Commercial Code, and will
register the transferee on the share ledger.

PRIORITY IN PLEDGE

Another point which must be assessed apart from
the establishment of the pledge on shares and share
certificates is whether more than one pledge can be
established on the movable assets.

As in the case of establishment of pledge on shares,
the right of the shareholder to dispose of the share
will not end, more than one pledge can be established
on a share (Civil Law Article941). Ranking of the right
of pledge will be determined according to the date of
establishment, and payment will be made according
to this order.

ESTABLISHMENT OF PLEDGE ON SHARE CERTIFICATES

We must furtherindicate that the pledgee can establish
a new pledge on the shares or share certificates on
which s/he established pledge for benefit of a third
party, by adding a provision to the pledge agreement
s/he will conclude with the pledger.

In conclusion, we can say that a pledge can be
established on company shares, share certificates
and even on the shares to be issued in the future
on condition of indicating in the pledge agreement,
in order to secure a claim. However, for the
establishment of a valid pledge, it is of the importance
to comply with the related procedures stated under
the relevant regulations.

Nil Tomul graduated from Marmara University Law School in 2007. She had her masters
degree in Brunel University, London in the International Mercantile Law in the year 2011
Following to her graduation she joined Egemenoglu in 2011. Her main areas of practices
include corporate and commercial matters, foreign direct investment, joint venture
transactions, and mergers and acquisitions. She is currently registered to Istanbul Bar

Association
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Yonetim kurulu ile sirket arasindaki iliski; yonetim
kurulu Gyelerinin, sirket genel kurulu tarafindan
secilmesi ile baslar. Sirket yonetim kurulu Gyeleri,
genel kurul tarafindan secildikleri tarihten goérev
strelerinin sonuna kadar, kendilerine kanun ve sirket
ana sozlesmesi ile yiklenen tim gorevleri verine
getirmekle yukumludurler. Aksi halde, aykiri davranis
sebebiyle dodan zarardan sorumlu olurlar.

A- HUKUKI SORUMLULUK

Anonim  Sirket  yonetim  kurulu  Gyelerinin
sorumlulugundan bahsedebilmekicin, kanun ve sirket
anasozlesmesiile kendilerine yiklenenytkamlultkleri
hic veya geredi gibiyerine getirmemeleriya da kusurlu
olarak yerine getirmelerinden sorumlu tutulabilmeleri
icin, bu sorumlulugun kendilerine yiklenebilir olmasi
gerekmektedir. Ornegin; bir yonetim kurulu Gyesi,
yonetim kurulunun verdigi bir karara muhalif kalarak,
bu muhalefetini toplanti tutanadina gegirtmisse, artik
o yonetim kurulu Gyesinin s6z konusu karar sebebiyle
dogacak herhangi bir zarardan sorumlu tutulmasi
mUmkin olmayacak, kendisine bu karar sebebiyle
sorumluluk yuklenemeyecektir.

Anonim sirket yonetim kurulu aleyhine sorumluluk
davasi acabilmenin  on  sart;  “zarar’dir.  Zararin
dogmadigi yerde sorumlulugun da dogdugundan
bahsedilemez. Ancak hukuki sorumlulugun dogmasi
icin yalnizca zararin meydana gelmesi yeterli olmayip,
ayrica hukuka aykirt bir davranisin da bulunmasi
gereklidir. TTK'nin 549, 550, 551 ve 552. maddelerinde
yonetim kurulu Gyelerinin 6zel sorumluluk sebeplerini
duzenlemis olup, bu sorumluluklara aykir davranan
yonetim kurulu Gyeleri kanuna aykir davranistan
dolayi sorumlu olacaklardir.

Sorumlulugun dogabilmesi icin  yénetim  kurulu
Uyesinin kusurlu davranisi ile, kanun ve/veya sirket
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ANONIM SIRKETLERDE

YONETIM KURULU UYELERININ

SORUMLULUKLARI

ana sozlesmesine aykiri davranmis olmasi gereklidir.
Anonim Sirket yonetim kurulu Gyelerinin sorumluludu;
bir “kusur sorumlulugu”dur. Bu cercevede hig kimse
kontrolU disinda kalan, kanuna veya esas sozlesmeye
aykiriliklar - veya vyolsuzluklar sebebiyle sorumlu
tutulamaz; bu sorumlu olmama durumu gozetim ve
ozenyukumu gerekge gosterilerek gegersiz kilinamaz.

6762 sayili eski  Ticaret Kanun doneminde;
kusursuzlugun yonetim  kurulu  Uyesi tarafindan
ispat edilmesi duzenlenmisken, 6102 sayili TTK da
boyle bir duzenlemeye yer veriimedidinden, kusur
sorumlulugunun genel ilkeleri geredi, bu kusurun
davaci tarafindan ispatlanmasi gerekecektir. Yapilan
bu degisiklik yonetim kurulu Gyelerinin lehine olmus,
kusursuzlugu ispat yukanden kurtarmistir,

Yonetim Kurulu Uyelerine Karsi Acilacak Sorumluluk
Davasi

Anonim  Sirket yonetim kurulu Gyelerinin kast,
ihmal ve hafif ihmalleri ile kanuna ve/veya sirket
ana sozlesmesine aykirilik teskil eden bir davranisi
sebebiyle zarara ugrayan sirket, sirket pay sahipleri
ve alacaklilarin sorumluluk davasi acma haklari
bulunmaktadir. Bu davayi hangi durumlarda kimlerin
acabilecedi, dodan zararin tlriine gore belirlenir.
Zarar iki sekilde dogmus olabilir; Dogrudan zarar ve
Dolayli zarar.

Dogrudan Zarar; Anonim Sirket yonetim kurulunun
hukuka aykiri  davranisinin - bir  sonucu  olarak,
dodrudan dogruya sirketin, pay sahiplerinin yahut
sirket alacaklilarinin malvarliginda meydana gelen
azalmayi ifade eder. Bu halde azalma direkt olarak
zarar gorenin malvarliginda meydana gelmis olup, bu
sebeple de sorumluluk davasi acma hakki dogrudan
dodruya zarar gorenlere taninmistir.  Dogrudan
dogruya zarara ugrayan bir sirket pay sahibi ve
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RESPONSIBILITIES OF THE
BOARD OF DIRECTORS MEMBERS
IN JOINT-STOCK COMPANIES

The relationship between the board of directors and
the company starts with the election of the board
of directors’ members by the company’s general
assembly. The members of the company’s board of
directors must fulfill all the duties conferred on them
by the law and the company’s articles of association,
from the date of their election by the general assembly
to the end of their term of duty, failing which they will
be responsible for the loss arising from their behavior
to the contrary.

A- LEGAL RESPONSIBILITY

In order to speak of the responsibility of the board
members of joint-stock companies, for them to be
held responsible for not fulfilling or not duly fulfilling
or fulfilling deficiently the liabilities imposed on them
by the law and the company’s articles of association,
this responsibility must be - imputable to them.
For instance, if a3 member of the board of directors
objects to a decision taken by the board - and has
this objection recorded in the meeting minutes that
member of the board - will not be held responsible
any more for any loss arising from the said decision
and no responsibility will be charged on that member
due to this decision.

The preliminary condition for filing a responsibility
lawsuit against the board of directors of a joint-
stock company is “loss”. - it shall not be referred to
responsibility when no loss arises. However, for a
legal loss to arise, the occurrence of only a loss - shall
not be not sufficient, there - shall also be a behavior
contrary to the law. Article 549, 550, 551 and 552 of
the Turkish Commercial Code (TCC) requlate the
reasons for the - fiduciary responsibility of the board
of directors” members, and board - members who -
violate their responsibilities will be held responsible
for the - breach of the law.

For responsibility to arise, the board of directors’
member - shall violate the law and/or the - company’s
articles of association. The responsibility of the board
of directors” members in joint-stock companies is a
“defect liability”. Within this framework, no one - shall
be held responsible for the violation of the law or
the articles of association or irregularities beyond its
control; this case of not being responsible - shall not
be invalidated by presenting the liability of supervision
and care as motive.

Whereas under the previous Commercial Code No.
6762, faultlessness was to be proved by the board of
directors’member, no such regulationisincludedinthe
TCC No. 6102, And by virtue of the general principles of
the defect liability, this defect shall have to be proved
by the - claimant. This modification was made in favor
of the board of directors” member and relieved it from
the burden of proof related to faultlessness.

Action For Responsibility To Be Filed Against
Members Of The Board Of Directors

The - company, the - company’s shareholders, and
creditors can file a responsibility lawsuit, due to the
- violation of the law and/or the - company’s articles
of association, by neglect and - slight neglect,
premeditation of the board of directors’” members
in joint-stock companies. The persons who - shall
file this lawsuit and the circumstances under which
it - shall be filed - would be determined according to
the type of loss which arises. Losses - shall arise in two
ways: direct loss and indirect loss.

Direct loss refers to a reduction in the - corporate
assets of the - company, the - company’s shareholders,
orthe - company’s creditors, directly, as a result of the
- unlawful act of the board of directors of the joint-
stock company -. In such case, the reduction occurs




sirket alacaklisi, yonetim kuruluna sorumluluk davasi
acabilir ve bu dava sonucunda hikmedilecek olan
tazminatin sirkete degil, dogrudan dogruya kendisine
o6denmesini talep edebilir.

Ancak dolayli bir zararin s6z konusu olmasi
halinde durum farkli olacaktir.  Yonetim kurulu
Gyelerinin,  hukuka aykirt  davranisiyla — sirketin
malvarlidinda dogrudan meydana gelen bir zarar;
sirket pay sahiplerinin ve eder sirket iflas halinde ise
alacaklilarinin malvarligina dolayli olarak yansiyacaktir.
Bu halde sirketin dodrudan zarari, pay sahibi ve (sirket
iflas halinde ise) alacaklilarin dolayli zararina sebebiyet
vermektedir. Dolayli zarara ugramalari sebebiyle pay
sahibi ve/veya alacaklilar actigi davalarda, tazminatin
ancak sirkete 6denmesini talep edebilirler. Bu yonuyle
dogrudan zarar sebebiyle acilan davalar ile farklilik
gostermektedir. Dolayli zarara 6rnek olarak, sirketin
ugradigi bir zarar nedeniyle; pay sahiplerinin temettu
alamamasi, tasfiye paylarinin azalmasi, alacaklilarin
alacagini alamamasi gosterilebilir.

Sorumlu Yénetim Kurulu Uye Sayisinin Birden Fazla
Olmasi Halinde Sorumluluk Nasil Paylasilir?

Birden cok kisinin ayni zarari tazminle yikaml
olmalar halinde; bunlardan her birinin kusuruna
ve durumun gereklerine goére ve zarar sahsen
kendilerine  yukletilebildigi  olcide  digerleriyle
birlikte muteselsilen sorumlu olacaktir. Eski kanun
déneminde , birden ¢ok sorumlu yonetim kurulu
Uyesi, dodan zararin  tamaminin  tazmininden
zincirleme olarak ve tek basina sorumlu idi. Zarar
gorenler, zararin tamamini her bir sorumlu yonetim
kurulu Gyesinden talep edebiliyor, bu zararin tazmin
edilmesi akabinde kusurlari oraninda diger sorumlu
yonetim kurulu Uyelerine ricu ediliyordu. Ancak
6102 sayili TTK ile yonetim kurulu Gyeleri lehine bir
dedisiklik yapilarak, muteselsil sorumluluk uygulamasi
terkedildi. Yapilan dedisiklik dogrultusunda; anonim
sirket yonetim kurulu Gyelerine karst sorumluluk
davasi acilmasi halinde hakim, sorumlularin kusur
derecelerini tayin edecek ve bu dogrultuda tazminat
oddemelerine hikmedecektir.

Ornek olarak; bir anonim sirket yonetim kurulunun,
baska bir sirketi devralmak Uzere karar verdidini
dasunelim. Devralinacak sirketin  bilancosu, karar
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defterleri her ne kadar incelenmis olsa da aleyhine
acilmis davalardan haberdar olunamamis ve bu
sirket devralinmis olsun. Ancak, devralinan bu sirket
aleyhine agilmis oldukga yukli meblagda alacak
davasi bulunsun ve devir islemleri tamamlandiktan
sonra bu dava sonuclanarak sirket aleyhine yukli
miktarda borca hikmedilsin.  yonetim  kurulu
Uyelerinden A'nin bu davalarin derdest oldugundan
ve kaybedilme ihtimalinin yiksek oldugundan haberi
olsun, ancak yonetim kurulu Gyesi B'nin hicbir seyden
haberi olmasin. S6z konusu durumda; yonetim kurulu
Uyelerinden A ile B aleyhine hikmedilecek tazminat
miktarlari ayni olmayacak, dncelikle hakim tarafindan
kusur dereceleri tayin edilecek ve ancak bundan
sonra kusurlari oraninda tazminat yiklenebilecektir.

Yoénetimin Devrinin Sorumluluga Etkileri Nelerdir?
Yonetim kuruly; sirket esas sozlesmesinde bu yonde
bir htkam bulunmasi sartiyla, dizenleyecedi bir i¢
yonergeyle yonetimi, kismen veya tamamen bir veya
birkag yonetim kurulu Gyesine veya Gc¢lncU kisiye
devretmeye yetkili kilinabilir. Yonetimin devredildidi
durumlara iliskin bir istisnai duzenleme mevcuttur.
Kanundan veya esas sozlesmeden dodan bir gorevi
veya yetkiyi, baskasina devreden yonetim kurulu; bu
gorev ve yetkileri devralan kisilerin seciminde makul
derecede 6zen gostermediklerinin ispat edilmesi hali
haric, bu kisilerin fiil ve kararlarindan sorumlu olmazlar.
Yani, yonetim devredilirken makul derecede 6zen
gosterilmedidi, zarar goren tarafindan ispat edilirse,
bu durumda yonetim kurulu her ne kadar yonetimi
devretmis olsa bile yine de sorumlu olacaktir.

Yonetim Kurulu Uyelerinin Ucilincii Kisilere Karsi
Sorumlulugu ve “Ultra Vires ilkesi”nin Kaldirilmasinin
Sorumluluga Etkisi

Temsil vyetkisinin sinirlandirilmasi; iyi niyet sahibi
Uguncu kisilere karsi hukum ifade etmez. Ayrica,
yeni TTK'da Ultra Vires llkesi kaldinlmistir  Bu
sebeple sirket; amag ve konu kisminda belirtiimeyen
islemlerden de Gcunct kisilere karsi sorumlu olacaktir.
Buna gore, sirketin amag ve konusu disindaki isler
de sirketi baglayacaktir ve sirket boyle bir islem
sonucunda zarar dodmasi halinde zarari, kusurlu
yonetim kurulu Gyelerine ricu edebilecektir. Ancak
sirket; zarara sebebiyet veren islemin sirket konusu
disinda oldugunu, zarar gérenin bildidini ispat ederse,

ANONIM SIRKETLERDE YONETIM KURULU UYELERININ SORUMLULUKLARI

ENG

directly in the - corporate assets of the one incurring
loss and the right to file a lawsuit for responsibility has
been granted directly to those incurring the loss. A
- company’s shareholder and - company’s creditor
incurring direct loss - shall file a responsibility lawsuit
to the board of directors and request the payment
directly to itself of the compensation pronounced as
a result of this lawsuit.

However, in case of indirect loss, the situation - would
be different. Loss occurring directlyin the - company’s
assets, due to - the violation of the law of the board of
directors’ members - would be reflected indirectly on
the - company’s shareholders and if the - company is
under bankruptcy, on the property of its creditors. In
such case, the - company’s direct loss causes indirect
loss to the shareholders and the creditors (if the firm
is under bankruptcy). As they incur indirect loss, they
shall only seek recovery to be paid to company in the
lawsuits filed by those -. Lawsuits filed for direct loss
differ in this respect. As an example to indirect loss
incurred by the - company, - The non - distribution of
dividends to shareholders, the reduction of - dividend
in liquidation and the impossibility for creditors to
receive their claims would be given as an example to
indirect loss incurred by the company.

How The Responsibility Is Shared When There Are
Several Responsible Board Of Directors’ Members?
In case several persons have the liability to
compensate the same loss, they - would be jointly
and severally responsible with the others, to the
extent imposed on each other personally, according
to their fault and the requirements of the case. Under
the previous law, several responsible members of
the board of directors were responsible for the
total compensation, alone and in a solid way. Those
incurring loss could claim compensation for the
total loss from each responsible board of directors’
member and following the compensation of this loss,
- refer to the other board of directors’” members to
the pro rata of their fault was made. However, with the
TCC No. 6102, an amendment was made in favor of the
board of directors’ members and an end was put to
the application of - joint and several responsibilities.
In line with the amendment made, if a responsibility

lawsuit is filed against the joint-stock company board
of directors’ members, the judge will assess - the
fault of the responsible persons and decide on the
payment of an - compensation accordingly.

For instance, suppose the board of directors of a
joint-stock company decides to take over another -
company. Although the balance sheet and decision
ledgers of the - company to be acquired might have
been examined, let’s suppose that it was not aware of
the lawsuits filed against the - company and took it
over. However, let’s suppose that there is a lawsuit for
debt filed for a great amount against this taken-over
firm, and after the transfer operations are completed,
this lawsuit is concluded and a decision is pronounced
against this firm for a high amount of debt. Let’s
suppose that member of the board of directors, A, is
aware of this pending lawsuit and the probability of
losing it, but member of the board of directors, B, is
not informed of anything. In such case, the amounts
of compensation pronounced for members A and
B of the board of directors will not be the same, the
judge will first determine their degree of fault and
then pronounce the compensation to the pro rata of
their fault.

What Is The Impact Of The Management Transfer
On The Responsibility?

On condition of having a clause in this sense included
in the - company’s articles of association, the board
of directors - shall be authorized to delegate part or
whole ofits authorityto one or several members of the
board of directors or a third person, with an internal
directive. There is an exceptional regulation related
to cases where management is transferred. The
board of directors who transfers a duty or authority
arising from the law or the articles of association to
another person - shall not be responsible for the
acts and decisions of these persons, unless it is
proved that they did not take reasonable care in the
selection of these persons. Namely, if it is proved by
the party incurring loss that due care was not taken
when transferring the management, in this case, the
board of directors - shall be responsible, even if it has
transferred the management.

RESPONSIBILITIES OF THE BOARD OF DIRECTORS’ MEMBERS IN JOINT-STOCK COMPANIES



bu durumda sirketin ve dolayisiyla yonetim kurulu
Uyesinin sorumlulugu olmayacaktir.

Anonim  Sirket  yonetim  kurulu  Gyelerinin
sorumluluklar, 6nceki kanun déneminde oldugu
qgibi; ibra, zarar gorenin rizasi ve zamanasimi ile
sona erer. Sorumlu olanlara karsi tazminat isteme
hakki, davacinin zarari ve sorumluyu 6grendigi
tarihten itibaren iki ve her hélde zarari doguran
filin meydana geldigi gunden itibaren bes il
gegmekle zamanasimina udrar. Ancak; bu fiil cezayi
gerektirip, Turk Ceza Kanunu'na gore daha uzun dava
zamanasimina tabi bulunuyorsa, bu halde tazminat
davasina da bu zamanasimi uygulanacaktir.

B- KAMU BORCLARINDAN
SORUMLULUK

Anonim  Sirket yonetim  kurulu  Uyelerinin - kamu
alacaklarindan  dogan  sorumluludu,  hukuki
sorumluluktan  farkll  olup, burada  “kusursuz
sorumluluk” ilkesi benimsenmistir. Bu sebeple, yonetim
kurulu Gyesinin sorumlu olabilmesi igin, herhangi bir
kusurlu davranisinin bulunmasina gerek yoktur.

Kamu bor¢larindan sorumlulugun, hukuki
sorumluluktan bir diger farki ise; “ikincil derecede
sorumluluk” olmasidir. Séz konusu borclarin ilk
muhatabi sirkettir. Ancak bor¢, anonim sirketten
kismen veya tamamen tahsil edilememis ise, kanuni
temsilcilerin = yani anonim  sirketlerde  yonetim
kurulunun sorumluluguna gidilebilecektir.

Bu kapsamda; Sosyal Guvenlik Kurumu'nun, sigorta
primleri ve diger alacaklari hakli bir sebep olmaksizin
Kanunda belirtilen strelerde ddenmez ise sirket
yonetim kurulu Gyeleri kuruma karsi isverenleri ile
birlikte mustereken ve miteselsilen sorumlu olacaktir.

Ayrica, yonetim kurulu Gyelerinin vergi borglarindan
da sorumlulugu bulunmaktadir. 213 sayili Vergi Usul
Kanunu ile 6183 saylli Amme Alacaklarinin Tahsil
Usult Hakkinda Kanunu'nda vyapilan dedisiklikler
sonrasinda; sorumluluk kapsami genisletilmis olup,
yalnizca vergiden degil, vergi ve buna bagdl bor¢lardan
sorumlu olduklari duzenlenmistir. Bu dodrultuda,
gecikme faizi, tescil faizi, ve vadesinde 6denmeyen
kamu alacaklari igin 6ngorilen gecikme zammi gibi
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vergiye badli ve onun eki olan alacaklar da kanuni
temsilcilerin sorumluluguna dahil edilmistir.

C- CEZAI SORUMLULUK

Yonetim kurulu Gyelerinin bir de Cezai Sorumlulugu
bulunmaktadir.  Yonetim kurulu Gyelerinin - cezai
sorumlulugu  kapsaminda; aleyhine idari  para
cezasl, adli para cezasi, hapis cezasi verilen haller
bulunmaktadir. TTK'nda bu cezaya sebebiyet verecek
davranislar ve cezalan 562.maddede ayrintili olarak
duzenlenmistir. Ancak, Anonim Sirket yonetim kurulu
Uyelerinin sorumlulugu TTK'da dizenlenenler ile
sinirl degildir.

Ceza hukukumuza gore; ceza sorumludu sahsidir;
ancak gergek kisiler bir sugun faili olabilir ve sadece
gergek kisilere karsi ceza yaptiimina hikmedilebilir.
Tuzel kisiler hakkinda ceza yaptinmi uygulanamaz.
Hal boyle olunca da tizel kisi degil, tizel kisi organini
olusturan gercek kisiler sugun faili olarak kabul
edilmektedir. Yani, Anonim Sirketin suc islemesine
sebep olan yonetim kurulu Gyeleri, hukuka aykiri
fiilleri sebebiyle cezalandirilabilmektedirler.

Ece Metin, Baskent Universitesi'nden 2012 yilinda mezun olmustur. Kurumsal Departmani’
na bagl olarak calismaktadir. Agirlikli olarak Borglar ve Sézlesmeler Hukuku ile Ticaret

hukuku alanlarinda ¢alismaktadir.

ANONIM SIRKETLERDE YONETIM KURULU UYELERININ SORUMLULUKLARI

ENG

TheResponsibility Of The Board Of Directors’ Members
To Third Persons And The Impact Of The Removal Of
The “Ultra Vires Principle” On The Responsibility

The restriction of the authority to represent -
shall not be effectual for third persons with good
will. Furthermore, in the new TCC, the Ultra Vires
principle has been removed. For this reason, the -
company - shall also be responsible to third persons
for operations which are not indicated in its purpose
and scope. Accordingly, activities other than those
indicated in the - company’s purpose and scope
- shall also bind the firm and in case of loss arising
from such an operation, the - company can refer
to a faulty board of directors” members. However if
the - company proves that the operation causing
loss is beyond the - company’s purpose and that the
person incurring the loss is aware of that, in such case,
the firm and therefore the members of the board of
directors shall not be responsible.

The responsibilities of the members of the joint-stock
company’s board of directors expire, as under the
previous law, upon - release from a debt, the consent
of the personincurring the loss, and prescription. The
right to claim compensation from the responsible
persons is subject to a prescription of two years as
of the date the - claimant was aware of the loss and
the responsible person and in any case five years as
of the date of occurrence of the act causing the loss.
However, if this act requires punishment and is subject
to longer prescription according to the Turkish Penal
Code, then this prescription shall apply to this action
for compensation.

B- RESPONSIBILITY FOR PUBLIC DEBTS
The responsibility of the joint-stock company
board of directors’ members is different from
legal responsibility and here the “absolute liability”
principle has been adopted. For this reason, for the
board of directors’ member to be responsible, no
faulty behavior is required.

Another difference between the responsibility
for public debts and the legal responsibility is the
“secondary liability”. The first addressee for the said
debts is the - company. However, if the debt is not
partially or totally collected from the company, legal

representatives, namely board members of the joint
stock companies shall be taken responsible this time
for those debts.

Within this context, if social security contributions to
the Social Security Institution and other claims are not
paid within the deadlines indicated in the law, without
a - reasonable and fair cause, the - company’s Board
of Directors members shall be jointly and severally
responsible to the Institution, together with their
employers.

Furthermore, the members of the board of directors
are also responsible for fiscal debts. Following the
amendments made in the Tax Procedure Law No.
213 and in the Collection of Public Claims Procedure
Law - Law No. 6183 -, the scope of responsibility has
been extended and they are responsible not only
for taxes but also debts related to taxes. Accordingly,
claims associated with taxes and their appurtenances,
such as delay interest, registration interest and public
claims which are not paid at maturity, have - been also
included in the responsibility of legal representatives.

C- PENAL RESPONSIBILITY

The board of directors’ members also bear a penal
responsibility. The penal responsibility of the board
of directors’ members covers administrative fines
charged on them, judicial fines, and prison sentences.
The behavior leading to this penalty and the sanctions
are requlated in detail in Article 562 of the TCC.
However, the responsibility of the board of directors’
members is not limited to the provisions of the TCC.

According to our penal code, penal liability is
personal, - only real persons can be the perpetrator
of a crime and penal sanctions can be imposed only
on real persons. No penal sanction can be charged
on legal - entities. As this is the case, the real persons
forming the body of the legal entity are considered as
the perpetrator of the crime, and not the legal-entity.
Namely, members of the board of directors of a joint-
stock company, causing the perpetration of a crime
can be punished for their illegal acts.

Ece Metin graduated from Law Faculty of Baskent University in 2012. She is member of the
Firm’s Corporate Practice Group. Her practice areas includes Commercial Law and she

mainly focuses on corporate projects
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KEFALET SIGORTASI

Kefalet sigortasi, yurt disinda uygulamasi olan bir
sigorta tipi olmasina ragmen, Turkiye icin henlz cok
yenidir. Yayimlanan GCenel Sartlar’'dan, heniz genel
olarak bilgi sahibi olunmakla birlikte, 6zel sartlarina ve
uygulamasina Glke olarak tam anlamiyla vakif olunmus
degildir. Fakat gelismeleri ve calismalari izlenmekte ve
ozellikle yurtdisi baglantisi olan birkag firmanin model
calismalarini strdirdigu bilinmektedir.

Kefalet Sigortasi Genel Sartlari, 29.01.2014 tarihli Resmi
Cazete'de Hazine Mustesarligi tarafindan yayimlanmis
olup 01.02.2014 tarihi itibariyle yurirlige girmistir.

Cenel Sartlar uyarinca, bu sigorta sozlesmesi ile
sigortaci, bor¢lunun  policede tanimlanan  borg
yUkUmlulugun yerine getirememesi rizikosuna karsl,
genel sartlarda ve polige ozel sartlarinda belirtilen
huktum ve sartlar cercevesinde, borgluya kefil olarak
policede belirtilen lehdara teminat sadlayacaktir.
Sigortacy, lehdara karsi borcluya dodrudan kefalet
yoluyla kendisi kefil olabilecedi gibi, dolayli kefalet
yoluyla banka, kredi garanti kuruluslariveya diger finans
kuruluslarinin bor¢lunun yuktmlultga icin lehdara karsi
kefil olmalarina bagli olarak dateminat sadlayabilecektir.
Bu sigorta anlaminda ‘kefalet’, bor¢lunun borglarina
kefil olunmasini veya bu borclarla ilgili sair taahhitler
altina girilmesini ifade etmektedir.

Asadidakilerle sinirli olmamak Uzere, bu sigorta
kapsaminda sunulan teminatlarin tanimlari asagidaki
gibidir:

1. Avans Odeme Teminat: Bir ihale, proje ya da mal ve
hizmet ticareti kapsaminda avans 6deme alan tarafin,
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SIGORTACILIK SEKTORUNDEN
YENI MODELLER: KEFALET VE

KREDI SIGORTALARI

AV. AYSE DERYA ELCIN - ASSOCIATE

lehdara karsi yukamltltklerini yerine getirmemesi ve
avansin geri ©denmemesi riskine karsi teminat sadlar.

2.imalat/Bakim/Onarim Teminati: insaat, mihendislik
ya da makine Uretimi gibi is performansinin is teslimi
sonrasinda dederlendirildigi  hallerde, is teslimini
takiben belli bir stire sonra iscilik kusuru sonucu ortaya
¢ikan zararlara karsi teminat sadlar.

3. Emniyeti Suistimal Teminati: Kefalet senedinde
ismi belirtilen ¢alisanlarin, hile, dolandiricilik, zimmete
para gegirme gibi eylemleri nedeniyle, isverenin zarar
gormesine karsl teminat sadlar.

4. Gumrik ve Mahkeme Teminati: Vergi daireleri,
gumrik idareleri ve mahkemelerin lehdar olarak
yer aldig, bir dava agilabilmesi, gumrikten malin
cekilebilmesi veya gimrukleme isleminden dogan hata
nedeniyle dodabilecek kamu alacaginin karsilanmasi igin
sigorta ettirenden talep edilen kefalet teminati turadur,

5. Thaleye Katilim Teminati: Sigorta ettirenin ihalenin
tamamlanmasi  6ncesinde  ihaleden  ayrilmasi,
ihaleyi kazanmasi halinde sézlesmeyi imzalamaktan
vazgecmesi, ihale kapsaminda sunmasi  gereken
teminatlari sunamamasi riskine karsi teminat sadlar.

6. Odeme Teminat:: Tum taseronlara ve iscilere
yapilacak ddemelerin yapilmamasina karsi teminat sadlar.

7. Performans Teminati: Proje sahibinin yakumlultklerini
sozlesmede belirlenen sartlara uygun sekilde yerine
getirmemesi riskine karsi teminat sadlar. Sigorta
ettirenin  yUkumldlugund  yerine  getirememesi
durumunda, sigortaci yeni bir yUklenici ile anlasip isin
tamamlanmasini da saglayabilir.
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SURETY INSURANCE

Although surety insurance is a type of insurance used
abroad, it is quite new for Turkey. Whereas general
information is provided in the published General
Terms, our country is still not fully aware of the general
terms and application. However, developments
and works carried out are being followed up and
it is especially known that some firms which have
contacts abroad carry out model studies.

Surety Insurance General Terms have been published
in the Official Gazette dated 01/29/2014 by the Under
Secretariat of Treasury and entered into force as of
02/01/2014.

By virtue of the General Terms, with this insurance
contract, the insurer will provide surety to the
beneficiary indicated in the policy as guarantor to
the debtor, against the risk for the debtor to fail
fulfilling its debt liability defined in the policy, under
the terms and conditions indicated in the general
terms and the special terms of the policy. The insurer
can be guarantor directly to the debtor against the
beneficiary or provide surety indirectly, depending
onthe guarantee provided by banks, credit guarantee
institutions or other financial institutions for the
debtor’s liability against the beneficiary.

In the sense of this insurance ‘surety’ refers to
the guaranteeing of debts of the debtor or other
commitments related to these debts.

Not limited to the following, the definitions of
sureties provided under this insurance are indicated
hereunder:

1. Advance Payment Guarantee: Guarantee provided
against the risk of failure by the party receiving an
advance within the framework of a tender, a project
or trade of goods and services to fulfill its obligations
against the beneficiary and to reimburse the advance.

2. Manufacturing/Maintenance/Repair Guarantee:
Guarantee provided against losses arising as a result
of workmanship deficiency in a certain period after
the delivery of work, in cases where performance of
work such as construction, engineering or machinery
production is evaluated after the delivery of work.

3. Guarantee for Breach of Trust: Guarantee provided
against the loss incurred by the employer due to
actions of employees whose names are indicated in
the surety bond, such as deceit, fraud, malversation.

4. Customs and Court Surety: Type of guarantee
which can be claimed from the insurant to cover the
public claim arising from an error made in the customs
transaction or the customs clearance, by the filing of
a lawsuit with tax offices, customs administrations and
courts being the beneficiary.

5. Bidding Guarantee: Guarantee provided against
the risk that the insurant leaves the tender before its
completion, or fails to sign the contract although it is
awarded, or fails to submit the guarantees required in
the scope of the tender.




8. Sozlesme Teminati: Borclunun sozlesmeden
kaynaklanan yukumlalukleri gerektidi sekilde yerine
getirmemesine karsi teminat sadlar.

9. Lehdarin mevzuat hikimlerine uymamasi
sebebiyle borcun yerine getirilmemesi: Ek sozlesme
ile teminat kapsamina dahil edilebilecektir.

KREDI SIGORTASI

Uygulama; Kredi Sigortas’nin Turkiye uygulamasi
baslamis olmakla birlikte, bu modeli dinya capinda
uygulayan vabanci  kaynakli  firmalarin  Turkiye
temsilcileri veya aracilar tarafindan yerine getirildigi
gorulmektedir. Bu sigorta tipini kendi isletmesi
ozelinde inceleyen firmalar  tarafindan, getirdidi
maliyetlerin oldukga yuksek oldugu, alisiimis bir model
olmamasi, Turkiye bakimindan yeni bir model olmasi ve
yine uluslararasi uygulamanin Turkiye ile paralellik arz
etmedidi ¢okga durumlarin olmasi, bu sebeple sireci
yasarken zarara udramak istenmedidi, uygulayicilarin
da hentz tam anlamiyla bunu sadlayamadidinin
gordldugu, bu  sigorta  tipinin teminatlandirdid
durumlarda sigortanin getirdigi ozel kurallara badl
kalmaksizin  bagimsiz kararlar ile mevcut vekilleri
vasitasiyla sonug elde edilebildidi, sigortanin alicilar
ile yapilacak sozlesmelere iliskin kurallarina baglliga
ihtiyag duymayan bir serbesti i¢inde bulunuldugu
degerlendirilmektedir.

Konusu; ‘Kredi Sigortasi” ile sigortaci, saticinin veya
hizmet sunucusunun  yaptigl satis veya hizmet
sozlesmelerinden  kaynaklanan alacaklarinin tglncl
kisilerce 6denmemesi halinde, sigorta sozlesmesinde
ve policede belirtilen sartlarla, édenmeyen bedeli
sigortaliya 6deyerek alacagin tahsilini (borg tahsilatin)
Ustlenmektedir.

Kapsam; lliskide, iflas, tasfiye, konkordato ve
aciz vesikasina dayali (borcun semeresiz kalmasi
durumunun resmi makam tarafindan belgelenmesi)
alacaklar teminat kapsamindadir. iflas erteleme kapsam
disindadir. Alicinin sozlesmede kararlastirilan vadede
mal veya hizmet bedelini 6dememesi (temerriit)
hali nedeniyle udrayacagi maddi zararlarin teminat
altina alinabilmesi icin, policede ayrica hikim olmasi
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gerekmektedir. Teminat, sigortalinin muhtelif alicilarla
yaptigi sozlesmelere gore faturalandirilan ve bedeli zel
sartlarda belirlenen azami vade suresi icinde 6denmesi
kararlastirilan mal ve hizmet satislarina uygulanmaktadir.
Bu vade siresinin ne olacagi sigorta poligesi ile
belirlenmektedir ve Alici ile yapilacak sdzlesmelerdeki
kararlastirmalar buna paralellik tasimalidir.

Alici; Bu sigorta turinde karsimiza ¢ikan ‘Alicr” kavrami,
mesleki faaliveti cercevesinde hareket eden ve sigorta
sozlesmesi kapsaminda sigortali tarafindan génderilen
mal ve/veya verilen hizmetlerin bedellerinin
oddenmesinden sorumlu olan gergek veya tlzel kisiyi
ifade etmektedir. Sozlesme kapsaminda karsimiza iki
tir Alici gikmaktadir: ‘Kredi Limiti Talebi ismen Yapilmis
Alicilar’ ve ‘Kredi Limiti Talebi ismen Yapilmarmis Alicilar’.
‘Kredi Limiti Talebi Ismen Yapilmis Alicilar” bakimindan,
sigorta sozlesmesinin  baslangicinda, Sigortall, her
bir alicinin onaylanmasi ve sdz konusu alicilara kredi
limiti tahsis edilmesi amaciyla sigortaciya basvurmakla
yUkimludar.  Teminat, sigortacinin - yazili - olarak
onayladigi alicillarla yapilan satis sozlesmelerinden
dogan alacaklarigin gegerli olacaktir. Talebi kabul ettigi
takdirde sigortaci, bir kredi limit formu ile s6z konusu
alici igin tahsis ettigi kredi limitini bildirecektir. ‘Kredi
Limiti Talebi Ismen Yapilmamis Aliclar’ bakimindan,
Teminat, 6zel sartlarda belirtilen haller icin sigortacinin
hentz 6n onayini vermedidi alicilara yapilan satislara da
uygulanacaktir.

Muhtemel zarar; Mudahale talebi; Sigortali'nin, bir
Alic'min ticari veya mali durumu ile ilgili herhangi bir
olumsuz bilgidenveyateslimat veya ddeme belgelerinin
tevdiinde herhangi bir zorluk veya oladan disi bir
durumdan veya s6ézlesmenin ifasi ile ilgili teminatlarin
tesisinden veya sigorta sozlesmesinin kapsadigi bir
zarara yol acabilecek herhangi bir olaydan veya borg ile
ilgili bildirimlerden veya acilan davalardan haberdar olur
olmaz durumu sigortaciya bildirmesi ya da sigortacinin
boyle bir durumu saptamasi ‘muhtemel zarar’
halidir. Sigortali, her bir muhtemel zararla ilgili olarak
sigortacinin mudahale etmesini istemek (mudahale
talebinde bulunmak) zorundadir. Genel sartlar uyarinca,
yukarida belirtilen her iki Alici grubu bakimindan da,
Alicinin satis sézlesmelerinden kaynaklanan borclarini
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6. Payment Guarantee: Guarantee provided against
the failure of making payments to all subcontractors
and workers.

7. Performance Guarantee: Guarantee provided
against the risk that the Project owner fails to fulfill its
obligations in compliance with the terms indicated
in the contract. In case the insurant fails to fulfill its
obligation, the insurer can conclude an agreement
with a new subcontractor and ensure the completion
of the work.

8. Contract Guarantee: Guarantee provided against
the failure of the debtor to duly fulfill its liabilities
arising from the contract.

9. Non-settlement of the debt due to the failure of
the beneficiary to comply with the provisions of the
legislation: This can be included in the scope of the
surety with a supplementary contract.

CREDIT INSURANCE

Application; Although Credit Insurance has started
to be applied in Turkey, this model is seen to be used
by the representatives or agents in Turkey of foreign
companies applying it worldwide. It is observed that
this type of insurance is examined by firms in their
own establishments, its costs is quite high, it is not
a customary model, it is a new model for Turkey and
there are many cases where the application differs
from the international application, for this reason
during this process no firm wishes to incur loss,
implementers cannot prevent this yet, in cases where
this insurance is used, the result is obtained via the
existing representatives with independent decisions
taken regardless of the special terms of the insurance,
and that the insurance is from the dependence to
rules related to contracts made with buyers.

Purpose; With the ‘Credit Insurance’ the insurer
undertakes the collection of the claim (debt
collection) by paying to the insured the unpaid
amount, under the terms indicated in the insurance
contract and the policy, in case of non-payment of
the third persons that the claims are arising from the

sale or service agreement concluded with the seller
or the service provider.

Scope; The claims based on bankruptcy, liquidation,
compositionandcertificate ofinsolvency (certification
by public authorities of the non-settlement of the
debt) are in the scope of the guarantee. Adjournment
of bankruptcy is not covered. For the guarantee of
material losses incurred by the buyer due to the non-
payment (default) of the value of goods or services
indicated in the agreement, there must be a separate
provision in the policy. The guarantee applies to
goods and services invoiced according to agreements
concluded by the insured with various buyers and the
value of which must be paid within the maximum
term determined under special conditions. This term
is determined in the insurance policy and agreements
concluded with the buyer will be in parallel with this.

Buyer; In this type of insurance, the concept of
the ‘Buyer’ refers to the real or legal person acting
within the framework of its professional activity and
responsible for the payment of the value of goods
and services provided by the insured in the scope
of the insurance contract. There are two types of
buyers under the agreement: ‘Buyers whose credit
limit demand has been made nominally” and ‘Buyers
whose credit limit demand has not been made
nominally’. For ‘Buyers whose credit limit demand is
made nominally’, at the beginning of the insurance
contract, the insured must apply to the insurer for
the approval of each buyer and the allocation of a
credit limit to the said buyers. The guarantee will be
valid for the claims arising from the sales agreement
concluded with the buyers by the written approval of
the insurer. In case it accepts the demand, the insurer
will notify the credit limit set for the said buyer, with a
credit limit form. For ‘Buyers whose credit limit is not
made nominally’, the guarantee will be applied, on the
indicated special conditions, for sales made to buyers
which are not yet pre-authorized by the insurer.

Eventual loss — Request for intervention; In case
the insured is aware of any unfavorable information
related to the buyer’s commercial or financial status,
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ddeyememesi sonucu sigortalinin ugradigi maddi
zarar igin, sigortacinin tazminat 6deme yakamluluga
mudahale talebinin sigortaciya intikal etmesinden bes
ay sonra dogmaktadir. Sigortali mudahale talebi ile,
sigortacinin sorumlulugu disinda kalan kisim da dahil
olmak Uzere, borcun tamamina iliskin olarak sahip
oldugu haklarin kullanilmasi hususunda sigortaciyi tam
yetkili kilar ve kendi adina hareket edilmesini teminen
her tlrlG yetki belgesini ve vekaleti sigortaciya verir.
Buna gore sigortacinin tahsilat streci gorevlendirdigi/
anlasmali avukatlar vasitasiyla yuritiliyor ve aslinda
sigortall bu avukatlara vekaletname veriyor olacaktir.
Mudahale talebinin sigortaciya intikal etmesi, sigorta
sozlesmesiyle ilgili bir tazminat talebinde bulunulmasi
anlamina gelir.

Ek maliyet; Odenecek primlere ilaveten Sigortali,
sigortacinin Alicilar veya muhtemel alicilar ile ilgili olarak
yapacadl veya yaptiracadi sorusturma ve inceleme
giderlerine ozel sartlarda belirlenen sekilde istirak
edecektir. Ayni sekilde Sigortal, her bir mudahale
talebiicin 6zel sartlarda tespit edilen bir tutar 6demeyi
taahhit edecektir.

Ayse Derya Elcin, Istanbul Universitesi Hukuk Fakltesi'nden 2009 yilinda mezun olmustur.
2012 yili itibariyle Egemenoglu Hukuk Birosu'nda avukat olarak galismaya baslamis olan
Elgin, kurumsal ve yabanci yatinmlar bélumumuzde avukatlik faalivetlerini sirdurmekte
olup sozlesmeler, lojistik, sigorta ve gayrimenkul alanlarinda uzmandir. Ayse Derya Elgin

Istanbul Barosu’na kayithdir,
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or any difficulty or case of emergency related to
delivery or communication of payment documents,
or any event which may lead to loss covered by
the insurance contract, or the establishment of
guarantees related to the execution of the agreement,
orany notification related to the debt or lawsuits filed,
it must immediately communicate with the insurer,
or if the insurer detects such a case, it is called an
‘eventual loss’ case. The insured must request the
intervention of the insurer for each eventual loss.
By the virtue of the general terms, regarding both
groups of buyers, for the loss incurred by the insured
due to the failure of the buyer to pay its debt arising
from sales agreements, the obligation of the insurer
to pay an indemnity arises five months after the
intervention demand is received by the insurer. By
intervention demand, the insured fully authorizes
the insurer for the exercise of its rights related to the
whole debt, including the portion which is not under
the insurer’s responsibility and will provide all kinds
of authorization certificate and power of attorney
to allow the insurer to act on its behalf. Accordingly,
the insurer’s collection process will be carried out
by authorized/contractual attorneys and in fact the
insured will be granted power of attorney to these
lawyers. The receipt of the intervention demand by
the insurer means that the compensation demand is
made related to the insurance contract.

Supplementary cost; In addition to the premiums
to be paid, the insured will contribute to the
investigation and examination expenses made related
to the buyers or potential buyers, under special
conditions. Similarly, the insured will undertake to pay
the amount determined under special conditions for
each intervention demand.

Ayse Derya Elcin graduated from Law Faculty of Istanbul University in 2009. Since her
joining to Egemenoglu in 2012, she is member of the Firm’s Corporate Practice group
Her practice focuses on representing clients involved in corporate matters, logistics law,

insurance lawand real estate law. Ayse Derya Elcinis registered to Istanbul Bar Association
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Taseronlasma, baska deyisle alt isverenlik muessesi
ozellikle icinde bulundugumuz ¢adin ve ekonomik
duzeninin bir yansimasi olarak isyerlerinde artarak
devam eden ve neredeyse cogu hizmet sektoriinde
uygulanan bir mekanizmadir. Ulkemizde taseronlasma
yaygin olmakla birlikte, mevcut yasal dizenlemeler
tam olarak pratige yansimamistir. Ozellikle kamu
kuruluslarinda  bir  takim  hizmetlerin,  taseron
firmalarca yerine getirilmesi hususunda uygulanacak
hukuk bakimindan kucimsenemeyecek nitelikte
belirsizlikler bulunmaktadir.

Kamu kuruluslarinda taseronlasmanin ve bu badlamda
taseron iscilerinin, iscilik haklarina dair taleplerini elde
etmekte sikinti yasamasinin sebebi olarak; 4857 Sayili
Is Kanunu’nun 2. Maddesine, 2006 senesinde eklenen
8. Fikra gosterilmektedir. Bu fikra doktrinde oldukca
elestiriimektedir. Is¢i haklarinin zedelendigi ve asll
isverenlerin maliyetten kaginmak igin basvurdugu
bir mekanizma olarak bilinen taseronluk sisteminin
en 6nemli unsuru olan iscilerin hukuk alaninda gugla
duzenlemelerile korunmasigerektiginisavunan gords;
Is Kanunu'nda boylesine bir degisiklik yapilmasinin,
taseron is¢i problemlerini daha da derinlestirdigini
ve hukuk karsisinda taseron iscilerinin savunmasiz
birakildiginiileri sirmektedir. Bu fikra; is¢ilerin kadroya
alinmasi onunde engel teskil ettiginden ilgili fikraya
ek bir hiktum eklenerek, iscilerin kadroya alinma
isleminin 4857 Sayili Is Kanunu'na aykirilik tasimamasi,
tasari ile ongorilmektedir.

KAMU KURUMLARINDA
TASERONLASMA ILE ILGILI YAPILMASI
DUSUNULEN DEGISIKLIKLER

Ik olarak TBMMYye 14/03/2012 tarihinde, Kamu
Kurum ve Kuruluslarinda Taseron Firmalar Araciligiyla
[stihdam Edilen Guvenlik Iscilerinin Isci Kadrolarina

AV. DIDEM ARAL - ASSOCIATE
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KAMU DA
TASERONLASMA
BITIYOR MU?

Gegirilmesi ve Bazi Kanunlarda Dedisiklik Yapilmasina
Dair Kanun Teklifi sunulmustur. Teklif, halen Meclis
Komisyonu'nda olup; teklifin genel gerekgesine gore
taseron iscilerin calistiklari kamu kurum ve kuruluslari
kadrolarina gegirilerek madduriyetlerinin giderilmesi
ve kamuda verimliligin arttinlmasi amaclanmaktadir.
Kagit Uzerinde her ne kadar glvenlik hizmetleri ihale
edilse de, filli uygulamada; isgilerin ihale edildigi,
guvenlik sirketlerinin yalnizca isgilerin sigorta prim ve
Ucretlerini 6dedid, isin sevk ve organizasyonun kamu
kurumlarinca vyapildidi, iscilere emir ve talimatlari
kamu kurumlarinin verdigi, isten ¢ikarma da dahil
olmak Uzere iscilere iliskin tum isverenlik yetkilerinin
kamu kurumlarinca  kullanildigr  savunulmaktadir.
Cerekceye gore, taseron sirketlerinin yarar sagladidi,
iscilerin ise haklarinin kisitlandigi belirtiimektedir.

TBMMYye sunulmus olan dider bir kanun teklifi;
09/05/2012 tarihli, Kamu Kurum ve Kuruluslarinda
Taseron  Firmalar  Araciligiyla  Istihdam  Edilen
Iscilere Gegici Personelin Memur ya da Surekli Isci
Kadrolarina Gegirilmesi ile Bazi Kanunlarda Dedisiklik
yapilmasina Dair Kanun Teklifi'dir. Teklif, halen Meclis
Komisyonu'ndadir. Bu kanun teklifi ile; taseron
iscilerinin, calistiklari kamu kurum ve kuruluslari
kadrolarina gegirilerek madduriyetlerinin giderilmesi
ve kanunda verimliligin arttinlmasi amaclanmistir.
Memur veya sdrekli isci  kadrolarina  gegirilen
gegici personelin, kamu kurum ve kuruluslarinda
calistinildiklari strenin kidemlerinden sayilimasi da
hedeflenenler arasindadir.

TBMM' de olan diger kanun teklifi; 14/06/2012 tarihli,
Kamuda Ayni Isi Yapmakla Birlikte Farkli Statide
Calisanlarin Memur veya Surekli Isci Kadrolarina
Atanmasl Amaciyla Devlet Memurlari Kanununda
Dedisiklik Yapilmasina Dair Kanun Teklifi'dir. Devletin
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DO PUBLIC INSTITUTIONS

STOPS USING
SUBCONTRACTOR?

Subcontractsareanincreasing trendin establishments
as a reflection of the economic conditions and
exercised nearly in the whole services sectors.
Although subcontracts are widespread exercised in
our country, the current legal regulations have not
been fully forced into practice. Especially in public
sector, it is considerably uncertain of which law will be
applied to the some certain services that supplied by
subcontractors.

Subsection 8 added in 2006 to Article 2 of the Labor
Code No. 4857 is shown the reason of the widely
exercising the subcontracts in public sector and facing
the issues with respect to labor rights. The mentioned
subsection is quite widely criticized in the doctrine.
The view defending the protection of the employees
by regulations argues that subcontracts is known as a
mechanism of which employers exercises it in order
to avoid cost and where the employees’ rights are
damaged, thus such an amendment of the Labor Code
further deepens the problems of the subcontractors’
employees, and the subcontractors’ employees remain
unprotected under the law. As this paragraph poses
an obstacle to the recruitment of employees under
payroll employment, a supplementary provision was
added to the said paragraph and the draft stipulates
that the payroll employment of workers is not contrary
to the Labor Code No. 4857.

AMENDMENTS ENVISAGED IN PUBLIC
SECTOR CONCERNING SUBCONTRACTS
First, on 03/14/2012, the Draft Law on the Payroll
Employment of Security Workers in Public
Organizations and  Institutions  recruited  via
Subcontractors and the Amendment of Certain
Laws was submitted to the Turkish Grand National
Assembly. The Draft is still at the Committee in

the National Assembly. According to the general
justification of the draft, the objective is to relieve
subcontractors” employees by recruiting them in the
public organizations and institutions they work, under
payroll employment, and to increase productivity
in the public sector. Although, on paper, security
services are subject to tendering, it is argued that
in practice, employees are subject to tendering,
security companies only pay the employees’ social
security contributions and wages, the organization of
employees is made by the public institutions, orders
and instructions to employees are given by the public
institutions, including dismissal, the whole employer’s
authority related to employees is exercised by
public institutions. According to the argument,
subcontractors provide utility, whereas employees’
rights are restricted.

Another draft law submitted to the Turkish Grand
National Assembly is the Draft Law dated 05/09/2012
on the Transition of Employees recruited in Public
Organizations and Institutions via Subcontractors
to Provisional Employee, Employee or Permanent
Worker Status and the Amendment of Certain Laws.
The draft is pending before the Commission at the
National Assembly. With this draft law, the objective
is to provide better condition to the subcontractors’
employees by recruiting them in the public
organizations and institutions they work, accordingly
payroll employment will increase the productivity in
the public sector. It is aimed that the period of service
of the temporary employees rendered in public
sector shall be added to the seniority of them when
they gain status of permanent employees.

Another draft law at the Turkish Grand National
Assembly is the Draft Law dated 06/14/2012 on




asli ve sureklilik arz eden birgok gérevinin; sozlesmeli,
gegici, mevsimlik ve taseron personel eliyle
yUratuldugu belirtilerek, kamuda ayni yerlerde ve
hizmetlerde, ayni isi yapmalarina ragmen statulerinin
farkli olmasi nedeniyle ¢alisanlar arasinda idari, mali
ve sosyal haklar yoninden birgok farklilik bulundugu
ve bu durumun Anayasa ile glvence altina alinan
esitlik ve adalet ilkelerine aykiri oldugu, ¢alisanlarin
motivasyonunu  ve calisma  bransini olumsuz
etkiledigi dustnulmektedir. Bu konuda one c¢ikan
en o6nemli celiski Anayasamizin 128. maddesinden
kaynaklanmaktadir. Bahsi gegen “Kamu Hizmeti
Gorevlileriyle Ilgili Hikumler” baslikli 128. maddenin
1.fikrasi “Devletin, kamu iktisadi tesebbusleri ve diger
kamu tazelkisilerinin genel idare esaslarina gore
yuratmekle yikimla olduklari kamu  hizmetlerinin
gerektirdigi asli ve strekli gorevler, memurlar ve
diger kamu goreviileri eliyle gortlur” seklinde
diuzenlenmistir ki bu madde, kamu kuruluslarinda
taseron firmalardan hizmet alinmasinin, Anayasa’ya
aykiri olacagdi yorumu yapilmasina musaittir.

4857 Sayili Is Kanununda Degisiklik Yapilmasi
Hakkinda Kanun Teklifi” 30/01/2013 tarihli kanun
teklifi olup; hala komisyondadir. Tasari; madencilik
Uretiminin vyetersiz, deneyimsiz kisi ve kuruluslara
birakilmasinin is kazalarini arttirdigi  gerekgesiyle
maden sektoriinde taseronlasma  uygulamasini,
sonlandirmayi amaclamaktadir.

TBMM de olanbirdiger kanunteklifi; 05/07/2013 tarihli,
Kamuda Ayni Isi Yapan Kadrosuz Calisanlarin Strekli
Isci Kadrolarina veya Memur Kadrolarina Atanmasi
Amaclyla Devlet Memurlari Kanununda Dedisiklik
Yapilmasina Dair Kanun Teklifi'dir. Teklif ile, 657 sayili
Devlet Memurlari Kanunu'na gore kamu hizmetlerinin
yuritulmesinde hizmet alim yontemiyle taseron firma
personelinin kullanilamamasi; 4/C, gegici, mevsimlik
ve taseron isci statlstnde calisanlardan basvuru
yapanlarin niteliklerine uygun kadrolu islere kanunun
yayimi tarihinden itibaren 60 gun icinde atanmasi
ongorilmektedir.

TR

Son olarak TBMMye sunulan kanun teklifi; 30/01/2014
tarihli, Devlet Memurlari Kanununda Degisiklik
Yapilmasi Hakkinda Kanun Teklif'dir.  Teklif ile,
kamuda fili olarak calistinlan taseron iscilerin 90
gun icinde basvurmalari halinde kadroya atanmasi
ongorilmektedir.

4857 Sayili Is Kanunu'na eklenmesi planlanan maden
is koluna iliskin - madde haricinde o6zel sektoérin
kapsam disi birakildigi ve onumuizdeki gunlerde
yasalasmasi beklenen taseron ile ilgili tekliflerin;
Kamu Ihale Kanunu'nda yapilacak degisiklikleri iceren
Torba Yasa’da ver almasi bekleniyor. Hali hazirda
Komisyon'da bekleyen Kanun Teklifleri'nin yani sira
uzun stredir kamu kuruluslarinda calisan taseron
iscilerin kadrolu c¢alisan statUstne gegirilmeleri igin
Galisma Bakanligi'nin da torba yasa calismasi icerisinde
oldudu, bu torba yasanin da 6numuzdeki gunlerde
Meclis’e sunulmasi beklenmektedir. Bahsi gegen
torba yasa ile beraber; muvazaali taseronlasmanin
onune gecilmesi, kanunun 6ngordugu haller disinda
taseron firmalarin  hizmet verememesi, taseron
firmanin degismesi durumunda dahi iscilerin yillik
izin  haklarinin kisitlanmamasi,  kidem  tazminati
glvencesinin sadlanmasi, taseron isci ile asil isveren
iscisi arasinda is saghgl ve guvenligi uygulamalari
bakimindan fark olmamasi, Gcret hakkinin glvenceye
alinmasi hedeflenmektedir.

Taseronlara iliskin Meclis’e sunulan teklifler heniz
yasalasmadigindan  herhangi  bir  badlayiciligi
bulunmamaktadir.  Teklifler ~ Gzerinde  yurGtulen
tartisma  ve  gorGsmeler  degisebilecegdinden,
taseronlasma sisteminde planlanan  degisiklikler
yalnizca fikir verici niteliktedir.  Ayrica; Meclis'e
sunulan tasari teklifleri her ne kadar kamu kurum ve
kuruluslarini 6ngorse de, tekliflerin dolayli olarak ozel
sektorisyerlerini de etkilemesi beklenmektedir.

Didem Aral 2009 senesinde Marmara Universitesi Hukuk Fakltesi'nden mezun olmustur.
2009 yiliitibariyle ise Egemenoglu Hukuk Birosu'nda ¢alismaya baslayan Aral, ¢zellikle is

hukuku alaninda uzmanlasmis olup Istanbul Barosu’na kayithdir.
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the Amendment of the Law on Civil Servants for
the Appointment of the Personnel performing the
Same Work in the Public Sector but under Different
Status. Many principal and permanent functions of
the State are carried out by contractual, temporary,
seasonal and subcontractor’s employee, and it is
believed that there are many differences in terms of
administrative, financial and social rights among the
personnel working in the public sector, in the same
place and services, performing the same work but
having different status. This differences generates
discussions on the ground of being contrary to the
principle of equality and justice reqgulated under the
Constitution, and it adversely affects the motivation
of the employees and their branch of the work. The
most important contradiction on this subject arises
from Articlel28 of our Constitution. Subsection 1 of
Article128 headed as “Provisions related to Public
Service Officials” stipulates that “The principal and
permanent functions required for public services
to be carried out by the State, State Economic
Enterprises and other public legal persons, according
to general administration principles are realized by
employees and other public officers”, which can be
interpreted as that the procurement of services in
public organizations by subcontractors is contrary to
the Constitution.

The “Draft Law on the Amendment of the Labor
Code No0.4857 is the draft law dated 01/30/2013 and
is pending before the Commission at the National
Assembly. The draft aims to bring an end to the
subcontract relationship in the mining sector, on the
grounds of that subcontract relationship increasing
the accidents due to using inefficient, inexperienced
subcontractors at mining production.

Another draft law before the Turkish Grand National
Assembly is the Draft Law dated 05/07/2013 on
the Amendment of the Law on Appointment of
Temporarily Employed Civil Servants performing
the Same Work to the Permanent Employee Status.
The draft foresees that subcontractors’ employees
shall not provide public services according to the
Law No.657 on Civil Servants; and under the article
4/C it also regulates the appointment of temporary,
seasonal and subcontractor’s employee’s status, who

DO PUBLIC INSTITUTIONS STOPS USING SUBCONTRACTOR?

has adequate qualifications and applies within 60 days
from the date of publication of the law.

Finally, the draft law submitted to the Turkish Grand
National Assembly is the Draft Law dated 01/30/2014
on the Amendment of the Law on Civil Servants. The
draft foresees the appointment of subcontractor’s,
employees working effectively in the public sector,
to the permanent positions, on condition of applying
within 90 days.

Excluding the article related to the mining activity
planned to be included in the Labor Code No. 4857,
the private sector is left out of the scope, and the
proposals related to subcontractors expected to be
promulgated in the forthcoming days are planned to
beincluded in the omnibus bill covering amendments
to be madeinthe Public Procurement Law. Besides the
draft laws pending before the Committee, works are
carried out at the Ministry of Labor for an omnibus bill
related to the transition of subcontractors” workers
working for a long time in public institutions to
permanent status, and this omnibus bill is expected to
be submitted to the Turkish Grand National Assembly
in the forthcoming days. With the said omnibus bill,
the aim is to prevent collusive subcontracting, supply
of services by subcontractors other than in cases
foreseen by the law, the restriction of annual leave
rights of the employees even in the case of a change
of the subcontractor, to secure severance pay, to
avoid differences in occupational health and safety
applications between the subcontractor’s employees
and the principal employer’s employees, and to
secure the right for a wage.

As the proposals submitted to the National Assembly
are not yet promulgated, they are not binding.
As discussions on the proposals can vary, the
modifications planned in the subcontracting system
are only suggestive. Furthermore, although the drafts
submitted to the Turkish Grand National Assembly
cover public sector, they are expected to affect the
private sector establishments as well.

Didem Aral graduated from Law Faculty of Marmara University in 2009 and has been
practising at the Firm since then. Ms. Aral specialized in employment law and is registered
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6356 Sayili Sendikalar ve Toplu is sozlesmesi Kanunu,
18.10.2012 tarihinde kabul edilerek "0711.2012" tarihli
resmi gazetede yayimlanmis olup; bu Kanun ile
2821 sayili Sendikalar Kanunu ve 2822 Sayili Toplu
is sozlesmesi, Grev ve Lokavt Kanunu yururlukten
kaldirlmistir. Yeni vyasal dizenleme, isyerlerinde
sendikal orgutlenmeler ile ilgili olarak, isverenler
aleyhine sonu¢ dogurabilecek bircok dedisiklik
ongormektedir.  Yapilan  dedisiklikler ile ilgili
uygulamada ¢ok sayida ihtilafa ve/veya tartismaya
konu olan duzenlemelere deginmek isteriz.

iskolu Tespiti Davalarinda Degisiklik:

Isverenler iskolu Tespiti talebi ile, isyerinin bagl
bulundugu  iskolunun  orgltlenen  sendikanin
iskolundan farkli oldugunu mahkeme karan ile
tespit ettirse dahi; Toplu Is Sézlesmesi yapmaktan
kurtulamayacaktir. Zira yeni kanunun 5.maddesinde
iskolu tespit prosedurt dizenlenmis olup; buna gore,
“Birisyerinin girdigi iskolunun tespiti Bakanlik¢a yapilir.
Bakanlik, tespit ile ilgili kararini Resmi Gazete'de
yayimlar. Bu tespite karsi ilgililer, kararin yayimindan
itibaren on bes gun iginde dava agabilir[..] Yeni bir
toplu is sozlesmesi iin yetki streci baslamis ise iskolu
degisikligi tespiti bir sonraki donem igin gegerli olur.
Iskolu tespit talebi ve buna iliskin agilan davalar, yetki
islemlerinde ve yetki tespit davalarinda bekletici
neden sayllmaz.” hukmu getirilmisti. Bu hdkam
ile isyerinin iskolu dedismis olsa dahi, o iskolunda
kurulu bulunmayan bir sendikanin, isveren ile toplu is
sozlesmesi akdedebilmesinin 6nU acilmistir.
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YENI SENDIKALAR KANUNU

ILE ISVERENLER]
NELER BEKLIYOR?
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iscilerin E-Devlet Sifreleri Toplanmaya Basland:

Eski Kanun ile sendika Gyesi olma yasi 16 olarak
duzenlenmis iken; yeni yasa ile “15 yasinda” sendika
Uyesi olma imkani getirilmistir. Bunun yani sira; eski
yasa doéneminde Uye olma ve Uyelikten cekilme
islemleri Noter kanaliyla vyapilmakta iken; yeni
sistemde e-devlet sifresi ile Uyelik basvurusu ve
Uyelikten ¢ekilme islemleri yapilmaya baslanmistir.
Bu uygulamanin baslamasi ile birlikte, pek c¢ok
isyerinden, iscilerin e-devlet sifrelerinin sendikalar
tarafindan alindigina ve yetki basvuru strecinde
bir anda cok sayida Uye kaydederek vyetki elde
edebildiklerine dair bilgiler gelmeye baslamistir.
Iscilerin e-devlet sifrelerinin alinarak, bizzat kendi
iradeleri  olmaksizin ~ Uyeliginin  gergeklestirilmesi
seklindeki sendika faaliyetleri; hukuka aykiri olmasi
ve buna ragmen vyaptinimsiz kalmasi nedeniyle
oldukca tartisiimaktadir. Zira benzeri bir durum
isveren tarafindan uygulandiginda; sendikal haklari
engellemekten oturd, Turk Ceza Kanunu kapsaminda
kamu davasi acilmasi gibi pek cok yaptinim gindeme
gelmesine ragmen, sendikalar hakkinda yaptirimlar
yok denecek kadar az oranda uygulanabilmektedir.
Ovsaki Sendikalar ve Toplu Is Sézlesmesi Kanunu'nun
17. maddesinin  “Sendikaya Uye olmak serbesttir.
Hic kimse sendikaya Uye olmaya veya olmamaya
zorlanamaz.” hikm, sadece isveren yoninden dedil,
sendikalar yontnden de gecerlidir.
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WHAT CAN BE EXPECTED FOR

EMPLOYERS UNDER THE

NEW TRADE-UNION LAW?

The Law No: 6356 on Trade-Unions and Collective
Bargaining Agreement has been adopted on
18.10.2012 and published in the Official Cazette dated
0711.2012 and with this Law, the Law No: 2821 on Trade-
Unions and the Law No: 2822 on Collective Bargaining
Agreement, Strikes and Lock-Out have been
abrogated. The new legal requlation introduces many
changes related to unionization at working place,
which can generate unfavorable consequences for
employers. We would like to mention the regulations
related with the changes made which lead to many
conflicts and/or disputes in the implementation.

Changes in Lawsuits against Branch of Work

Determination Lawsuits: Even if, on branch of work
determination request, employers have court decision
regarding that establishment has different branch
of work than the branch of work of the trade-union,
they will not be relieved from concluding collective
bargaining agreement. Because article5 of the new
law requlates the branch of work determination
procedure, and according to that “The determination
of the branch of work of an establishment is
determined by the Ministry. The Ministry publishes its
decision related to the determination in the Official
Cazette. The concerned persons can file a lawsuit
against this decision, within fifteen days as of the date
of publication of the decision [.] If the competence
process for a new collective bargaining agreement
started, the determination of a change of branch of
work will be valid for the subsequent period. The
request for determination of the branch of work and
related lawsuits filed shall not suspend the competence
process and competence determination lawsuits”.
With this provision, even if the branch of work of the
establishment changed, the way will be paved for the

trade-union which is not established in same branch of
work to conclude a collective bargaining agreement
with the employer.

E-State passwords of workers started to be collected:

Whereas under the previous law, the age for being
3 member of a trade-union was 16, under the new
law, the minimum age for trade-union membership
is 15. Besides this, under the previous law, joining and
resigning from the trade-union membership were
made via notary public, now by the new system,
employee will be able to join and resign from trade-
union membership through an E-State password. After
introducing of this system, many establishments have
informed that employees’ e-state passwords are taken
by trade-unions, and in the course of competence
process trade-union enrolls many employee at the
same time as members and obtains competency.
The matter of fact that obtaining e-state passwords
of employees and register them to the trade-union
without employees’ free will are unlawful activities
of the trade-union, and not imposing any sanction
on these activities generates many debates. On
the contrary to that, if employer commits a similar
violation, many sanctions would be imposed, such
as filing a public lawsuit in the scope of the Turkish
Penal Code and likewise sanctions, due to impeding
trade-union rights. However, articlel7 of the Law on
Collective Bargaining Agreement and Trade-Unions
which is stipulating that “It is free to become a member
of a trade-union. None shall be forced to become a
member or not become a member of a trade-union”
applies not only to the employers but also to the trade-
unions as well.




Uyelik Aidatini Belirleme Yetkisi Artik Sendikalarda:

Eski yasa doneminde, sendika Gyelik aidati en fazla
isginin 1 gunlik ¢iplak UGcreti tutarinda olabilirdi.
Ancak yeni Kanun’un 18 maddesi ile “Uyelik aidatinin
miktari kuruluslarin tizoklerinde belirtilen usul ve
esaslara gore genel kurul tarafindan belirlenir” hukma
getirilerek, aidat miktar belirsiz hale getirilmistir.
Yine; eski donemde, dayanisma aidati, sendika Gyelik
aidatinin Gcte ikisi iken; Yeni Kanun'un 39. maddesi ile
bu miktar, “Gyelik aidatindan fazla olmamak kaydiyla
belirlenir.” ifadesi ile belirsizlestirilmistir.

Sendika Yoneticilerine Kidem Tazminati Hakki:

6356 Sayill Kanun'a gore; Sendika yoneticisi oldudu
icin calistigr isyerinden ayrilan iscinin is s6zlesmesi
askida kalacak, ancak bu isci dilerse is sozlesmesini
derhal feshedip, kidem tazminatini talep edebilecektir.
Yoneticinin, yoneticilik stresiicerisinde is sozlesmesini
feshetmesi halinde, 6denecek kidem tazminatinin
fesih tarihindeki emsal Gcret Gzerinden hesaplanacadi
belirlenmistir.

Yonetici dilerse, is akdini feshetmeyip; gorevi sona
erdiginde isverene basvurarak ise baslatimasini
isteyebilecektir. Isveren, talep tarihinden itibaren bir
ay icinde bu kisileri o andaki sartlarla eski islerine veya
eskiislerine uygun bir diger ise baslatmak zorundadir.
Bu kisiler suresi iginde ise baslatilmadidi takdirde, is
sozlesmeleri isverence feshedilmis sayilacaktir.

isyeri Sendika Temsilcilerinin Glivencesi Artirildi:

Eskiyasa doneminde, sendika temsilcileriicin sendikal
tazminat olarak bir yillik tazminata hukmedilebilirken;
yenivyasa ile, sendika temsilcisinin dava agmasi halinde
“temsilcilik stresini asmamak kaydiyla fesih tarihi ile
kararin kesinlesme tarihi arasindaki Gcret ve dider
haklari 6denir. Kararin kesinlesmesinden itibaren alti
is gunu icinde temsilcinin ise basvurmasi sartiyla, alti
is gunu icinde ise baslatiimamasi halinde, is iliskisinin
devam ettigi kabul edilerek Ucreti ve diger haklari
temsilcilik stresince ddenmeye devam edilir” hukmu
getirilmistir.
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Sendikal Haklarin Givencesi:

Iscilerin ise alinmalari; sendikadaki Gyelidi strdirmeleri
veya Uyelikten ¢ekilmeleri veya herhangi bir
sendikaya Uye olmalarn veya olmamalar sartina
bagli tutulamayacaktir. Bu yukumlulige uyulmamasi
halinde; isverenin iscinin bir villik Gcret tutarindan
az olmamak Uzere sendikal tazminat sorumlulugu
giindeme gelecektir. Sendikal bir nedenle is
sozlesmesinin feshi halinde isci, ise iade davasi acma
hakkina sahiptir. Is sozlesmesinin sendikal nedenle
feshedildiginin tespit edilmesi hélinde, ise iade
davasindaki iscinin basvurusu, isverenin ise baslatmasi
veya baslatmamasi sartina badli olmaksizin sendikal
tazminata karar verilebilecek olup; is¢inin 4857 sayili
Kanunun yukaridaki htkimlerine gore dava agmamasi
ayrica sendikal tazminat talebini engellemez. Is¢i ise
iade talebinde bulunmasa dahi, sendikal tazminat
talep edebilir.

isyeri Devirlerine Yeni Diizenleme:

Yasanin  38. maddesi ile getirilen duzenleme
kapsaminda; bir isyeri veya isyerinin bir boliminin
devrinde, devralan isverenin ayni iskoluna giren isyeri
veya isyerlerinde yUrurlikte bir toplu is soézlesmesi var
ise; devralinan isyeriveya isyerlerinde uygulanan toplu
is sozlesmesinden dogan hak ve borclar, is sozlesmesi
hikmu olarak devam eder. Devralan isverenin isyeri
ya da isyerlerinde uygulanan bir toplu is soézlesmesi
yok ise; devralinan isyerinde yururlukteki toplu is
sozlesmesinden dogan hak ve borglar, yeni bir toplu
is sozlesmesi yapilincaya kadar toplu is sozlesmesi
hikmU olarak devam eder. Toplu is sozlesmesi
bulunmayan bir isyerinin isletme toplu is sdzlesmesi
tarafi olan bir isverence devralinmasi durumunda
isyeri, isletme toplu is sozlesmesi kapsamina girer.

YENI SENDIKALAR KANUNU ILE ISVERENLERI NELER BEKLIYOR?
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Right to determine membership fee now belongs to
the trade-unions:

Under the previous law, the trade-union membership
fee could be equal to maximum 1 day net salary of
the employee. However, article 18 of the new law
sets forth that “Membership fee is determined by the
general assembly in compliance with the procedures
and principles indicated in the statue of the
institution”, and thus, the amount of the fee becomes
undetermined. Formerly, the solidarity fee was two-
third of the trade-union fee, now under the article 39
of the new law by stating that “solidarity fee will be
determined without exceeding the membership fee”
this amount becomes indefinite.

Trade—-union managers’ right of severance payment:

According to the Law No: 6356, the employment
contract of an employee who leaves the
establishment due to being trade-union manager,
will be suspended, however s/he also has right to
terminate her/his employment contract and claim
her/his severance payment . In case the manager
terminates her/his employment contract during her/
his term of duty the severance payment to be paid
will be calculated according to the equivalence wage
on the date of termination. The manager, at her/his
discretion, may not terminate her/his employment
contract and apply to the employer when her/his
duty expires, and request to start work. The employer
is obligated to reemploy her/him at her/his previous
work or an equivalent work within one month from
the date of her/his request, under the conditions of
that time. In case s/he is not reemployed within this
period it will be deemed that her/his employment
contract is terminated by employer.

Increasing the establishment’s  trade-union
representatives’ security:

Under the previous law, one-year indemnity was to
be paid as trade-union indemnity to trade-union
representatives, by the new law, in case the trade-
union representative files a lawsuit, it is brought
that “on condition to not exceed its representation
period, its wage and other rights between the

date of termination and the final decision will be
paid. Provided that within six working days of the
finalization of the decision, if the representative
applies to work within six working days from the date
of final decision and the representative is not allowed
to restart within six working days, it will be considered
that her/his work relationship continues, and thus
her/his wage and other rights shall  be paid during
the representation period”.

Secure the trade-union rights:

The employment of an employee cannot subject
to condition of joining or not joining to the trade-
union or maintaining or resigning from the trade-
union membership. In case of no compliance with
this obligation, the employer will have to pay a
trade-union compensation which is not less than the
employee’s one-year wage. In case the employment
contract is terminated  with a reason arising from
the unionization the employee will have right to file
a reemployment lawsuit. In case it is determined that
the employment contractis terminated for the reason
of unionization, it will be decided that compensation
shall be paid to the employee regardless of whether
the employer reemploys the employee or not. In
case the worker does not file a lawsuit according to
the provisions of the Law No: 4857 above, it will not
prevent employee to claim compensation. Even
though the employee does not claim to be re-
employed, s/he can claim compensation.

New regulation for transfer of establishment:

Within the scope of article38 of the law, in case
of transfer of whole or part of an establishment, if
assignee has a establishment in the same branch of
work or a collective bargaining agreement is in force
at assignee’s establishment; rights and obligations
arising from the collective bargaining agreement
applied at acquired establishment or establishments
will be in force as provision of employment contract. If
there is no collective bargaining agreement applied in
the establishment or establishments of the assignee
employer, rights and obligations arising from the
collective bargaining agreement in force at acquired
establishment will be in force as collective bargaining
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Sendikalarin Yetki Alabilmeleri Kolaylastirildi:

Eski yasa doneminde, Sendikalarin kurulu bulundudu
iskoluna calisan isci sayisinin %10 ‘u tutarinda Gyesi
bulunmasi gerekmekteydi. Yeni Kanun ile, bu sinir,
%3‘eindirilerek; gecishtkimleriile Ekonomik ve Sosyal
Konseye Uye konfederasyonlara badli is¢i sendikalari
icin Ocak 2013 istatistiginin yayimi tarihinden 1/7/2016
tarihine kadar yuzde bir, 1/7/2018 tarihine kadar yizde
iki olarak uygulanmasi kararlastirilmistir. Ayrica, eski
donemde isletme toplu is sézlesmesi icin sendikanin
toplam isci sayisinin yaridan fazlasi kadar Gyesi olmasi
gerekirken; bu oran Sendika lehine azaltilarak % 40'a
indirilmistir.

SCK Bildirimleri Artik Dikkate Alinmiyor:

Eski Kanun doneminde uygulamada; isverenlerin
Yetki Tespitine itiraz sirasinda Sendikanin yetkisini
dustrebilmek gayesiyle yapilan “gecmise donuk isci
girislerinin” ve sendikali isgilerin ge¢gmise donuk isten
cikislarini yapilmasinin 6nine gegilebilmesi amaciyla;
yeniyasaya “Sigortaliligin baslangici ile sona ermesine
iliskin bildirimlerden yasal stresi iginde Sosyal Guvenlik
Kurumuna yapilmayanlar, vyetkili isci sendikasinin
tespitinde dikkate alinmaz.” hikmu eklenmistir.

Hapis Cezalari Kaldirild::

Eski yasa doneminde grev ve lokavt hukumlerine
aykirilik halinde 6 aydan baslayarak hapis cezasi mevcut
iken; hapis cezalari kaldirilarak yerine para cezalari
getirilmistir. Bu dizenleme ile isverenlerin ve Sendika
yetkililerinin yahut sendikal haklara aykiri davranan
dider kisilerin, Trk Ceza Kanunu 118. maddesinde yer
alan cezai yaptirim haricinde hurriyeti baglayici ceza
tehdidiile karsilasma riski ortadan kalkmistir.
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Sonuc olarak;

Sendikalar ve Toplu Is Sézlesmesi Kanunu yaklasik 1,5
yildir yurarlikte olmasina ragmen; isverenlere olan
etkilerinin ve vyeni duzenlemelere karsi tepkilerin
zaman gegtikge daha ¢ok arttigi gortlmekte olup;
ilerleyen donemde isverenlerin Kanun ile getirilen
yeni dizenlemelerden 6turid oldukga zorlanacadi
tahmin edilmektedir.

Basak Arslan, 2004 senesinde Istanbul Universitesi Hukuk Fakultesi’nden mezun olmustur.
201 itibariyle Egemenodlu Hukuk Birosu’'nda kidemli avukat olarak calismaya baslayan
Arslan, agirlikli olarak Is ve Sosyal guvenlik hukukundan dogan uyusmazliklar Gzerinde
calismakta ve bu alanda kurumsal mivekkillere hukuki danismanlik hizmeti sunmakta

olup Istanbul Barosu’na kayithdir,
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agreement provision until a new collective bargaining
agreement is concluded. In case an establishment
which is a collective bargaining agreement is not
in force taken over by an employer which is party
to a collective bargaining agreement, the acquired
establishment will be covered by the collective
bargaining agreement as well.

It became easier for trade-unions to be competent:

Under the previous law, a trade-union had to hold at
least 10% of the total employees who were working
at the branch of work that the trade-union operates
in. With the new law, this limit has been reduced
to 3%. Also, through the provisional articles, for a
transition period branch of work threshold will be
applied as 1% for the unions which are members of
the confederations represented in the Economic and
Social Council, until 1% July 2016, and 2% until T July
2018. Furthermore, formerly, in order to conclude
a collective bargaining agreement, half of the total
employees of the business had to be member of the
trade-union; now this rate is reduced to 40% in favor
of the trade-union.

Social Security Institution are not taken into
consideration any more:

Formerly, it was possible to reemploy and dismiss
employees retroactively during the objection of
the Determination of Competency of trade union.
In order to prevent that, the following provision has
been brought: “Notifications related to the start
of social security and its expiry which is not made
within the required deadlines to the Social Security
Institution will not be taken into consideration in the
determination of the competent trade-union”.

Prison sentence is revoked:

Under the previous law, in case of violation of the
provisions regarding right of strike and lock-out, a
prison sentence starting from 6 months would be
applied, now instead of prison sentence penalty fine
has been brought. With this regulation, apart from
penal sanctions indicated in article 118 of the Turkish
Penal Code, the liberty binding punishment would
not be applied to the employers or trade-union
managers or other persons who violates the trade-
union rights.

In conclusion, although the Law on Trade-Unions and
Collective Bargaining Agreement is in force since last
1.5 years, the adverse impact of the law on employers
increases the reactions against the new regulations
over the time. With this regard in the forthcoming
period, it is expected that employers will have
difficulties in performing what the new law brought.

Basak Arslan graduated from Istanbul University Law School in 2004. She is a senior
associate in the firm’s dispute Labor and Social Security practice group since 2011. Her
practice areas include employment law, dispute resolution, and litigation. She represents
major companies in various sectors with respect to their employment law related issues
She has assisted a great number of clients as both employers and employees on their
respective daily and project based employment law transactions disputes and she is

admitted to the Istanbul Bar.
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Is sozlesmesinin  devami suresince is iliskisinin
tabiati geredi is¢i ve isveren acisindan birbirilerine
sadakat gosterme borcu  bulunmaktadir. Iscinin
is  sozlesmesinin - devami  sdresince isverenle
rekabet etmeme borcu sadakat borcunun 6zel
bir goérinimidur. Ancak is sozlesmesinin devami
stresince iscinin isveren ile rekabet etmeme borcu, is
sdzlesmesine konulacak bir kayda yerverilmesine veya
ayri bir sozlesme yapilmasina gerek bulunmaksizin is
sozlesmesinin imzalanmasi ile birlikte dogmaktadir.

Ne var ki is sozlesmesinin sona erdidi tarihten sonra
iscinin  rekabet etmeme borcunun s6z konusu
olabilmesi ancak is sozlesmesinde bu yonde vyer
verilecek 6zel bir kayitla veya rekabet yasadina dair
ayri bir sozlesme ile mumkun olabilmektedir. Ancak
boylelikle iscinin isverenle rekabet etmeme borcunun
is sozlesmesinin sona ermesinden sonraki strecte de
devam edebilmesi saglanmaktadir.

GECERLI BiR REKABET YASAGI
SOZLESMESI MUMKUN MU?

Isci ile isveren arasindaki rekabet sdzlesmesi, iscinin
isverene nazaran daha gugstuz konumda bulunmasi
ve Anayasa’nin 48. Maddesi'nde éngorilen c¢alisma
ve sozlesme 6zqgurligu sebebi ile kanun koyucu
tarafindan  bir takim sinirlandiricr  sartlara  tabi
kilinmistir. Bu sartlari su sekilde 6zetleyebiliriz;

1-Yazllk,
2 - Korunmaya deder bir menfaatin varligi,
3 - Isginin ekonomik geleceginin hakkaniyete aykiri
olarak tehlikeye dustrilmemesi,
3.1 - Yer bakimindan sinirlama,
3.2 - Zaman bakimindan sinirlama,
3.3 - Konu bakimindan sinirlama
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ESKI CALISANINIZ YENI
RAKIBINIZ OLABILIR MI?
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KANUNUN ONGORDUGU YAZILILIK
SARTI NEDIR?

Is sozlesmesinin sona erdigi tarihten sonrasi icin
ongorilen rekabet yasadinin gecerliligi bakimindan
kanun koyucu yazililik sartini aramaktadir. Bu kosul, ya
is sozlesmesine konulacak rekabet yasadi kaydi ya da
ayri bir rekabet yasagi sozlesmesi ile saglanacaktir.

ISVERENIN KORUNMAYA DEGER
MENFAATI KAPSAMINDA MUSTER)
CEVRESI VE URETIM SIRLARI

Yine rekabet yasagdina iliskin sozlesmelerin gegerli
olabilmesi icin iscinin masteri cevresi veya Uretim
sirlari, know-how vya da isverenin isleri hakkinda bilgi
edinme imkaninin olmasi ve séz konusu bilgilerin
kullaniimasinin isverene 6nemli bir zarara sebebiyet
verecek nitelikte olmasi gereklidir. Ayrica sdzlesmenin
gecerliliginden bahsedebilmek icin iscinin, musteri
cevresi veya Uretim sirlari ya da isverenin isleri
hakkinda bilgileri filen 6grenmesi aranmamakta,
sadece bilgi edinme imkaninin mevcut olmasi dahi
yeterli gorilmektedir.

isverenin korunmaya deder hakli bir menfaatinin s¢z
konusu olabildigi hallerden biri iscinin konumu itibari
ile musteri cevresi hakkinda bilgi edinme imkéanina
sahip bulunmasidir. Ancak hemen belirtmek gerekir
ki rekabet yasaginin alanini genisletmemek amaciyla;
musteri cevresi kavrami dar yorumlanmalidir.

Uretim sirlari ise, isletme ile ilgili, simirh bir cevre
tarafindan bilinen, baskalari tarafindan kolaylikla
ogrenilemeyecek, sakli kalmasinda isverenin hakli bir
menfaatinin bulundugu olgular olarak tanimlanabilir.
Hemen belirtmek gerekir ki; Gretim sirlar ve
isverenin isleri hakkinda bilgi edinme imkanin soz
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CAN YOUR PREVIOUS EMPLOYEE

BE YOUR NEW RIVAL?

During the term of the employment contract, by
virtue of the nature of the employment relationship,
the employee and the employer must be loyal to each
other. During the term of the employment contract,
employee’s obligation of non-compete with the
employer is a special aspect of the loyalty obligation.
Furthermore, during the term of the employment
contract, the employee’s obligation of the non-
compete with the employer arises by the entering in a
contract, without need for a stipulation in the contract
or the conclusion of a separate agreement.

However, binding the employee with the non-
compete obligation after the date of expiry of the
employment contract will be possible by stipulate it in
the employment contract. By doing this, employee’s
obligation of non-compete with the employer will
pursue after the expiry of the employment contract.

IS IT POSSIBLE TO CONCLUDE A VALID
NON-COMPETITION AGREEMENT?

As a matter of fact that employees are more
vulnerable compared to the employers and Article
48 of the Constitution stipulates freedom of working
and concluding agreement, it is thus entering into
a competition agreement between the employee
and the employer is subject to certain restrictive
conditions, namely:

1- It shall be in written form,
2 - Existence of an interest to be protected,
3 - The economic future of the worker is not at risk, in
contravention of equity,
3.1 - Restriction related to the place,
3.2 - Restriction related to time,
3.3 - Restriction related to the subject

WHAT DOES THE WRITTEN FORM
MEANS?

For the validity of the non-competition obligation
after the expiry of the employment contract, it is
required to make the agreement in written. This
condition will be ensured either by stipulating a non-
competition clause in the employment contract or by
concluding a separate agreement.

CUSTOMERS AND PRODUCTION
SECRETS IN THE SCOPE OF THE
EMPLOYER’'S INTEREST WORTH BEING
PROTECTED

For contracts related to non-competition to be valid,
the employer must have the possibility to access to
the customers information or production secrets,
know-how or the employer’s activities and use of
the mentioned information must be likely to cause
great prejudice to the employer. With this regard,
the possibility of having access to the customers
information or production secrets, know-how will be
sufficient to enter in a non-competition agreement, it
is not required to gain the mentioned information to
make a valid non-competition agreement.

One of the cases where the employer has a rightful
interest worth being protected is the possibility for
the worker, due to its position, to acquire information
regarding to the customers. However, it shall be noted
that in order to not broaden the extend of the non-
competition agreement “the customers information”
shall be interpreted in the narrow sense.

Also production secrets can be defined as the
information which is related to the establishment,
known in a limited environment, not open access




konusu olmadigi personeller ile yapilan rekabet
yasadi sozlesmesinin gegerliliginden bahsedebilmek
mumkun olmayacaktir.

Tum bunlarla birlikte kanunun ilgili hikmd, isginin
Uretim sirlari veya isveren isleri ya da musteri
cevresi hakkinda bilgi edinme olanadina sahip
olmasini rekabet yasadi sozlesmesinin  gecerliligi
icin yeterli gormemekte, ayrica s6z konusu bilgilerin
kullanilmasinin isverene onemli bir zarar verecek
nitelikte olmasini aramaktadir.

YER, ZAMAN VE KONU BAKIMINDAN
SINIRLAMA ILE KORUNAN ISCININ
EKONOMIK GELECEGI

Oncelikle belirtmek gerekir ki, kanun koyucu ver,
zaman ve konu bakimindan sinirlamalar getirerek
qugsuz konumdakiisciyi alisma hirriyeti bakimindan
isverene  karsi  korumayi hedeflemektedir.  Bu
kapsamda rekabet yasaginin s6z konusu oldugu yerin,
cografi birbolge veya sehir olarak isverenin faaliyetinin
etki alanina atifta bulunmak sureti ile belirflenmesi
mumkin olmakla birlikte herhalde isverenin fiilen
yurittadua faaliyet alaninin sinirlarini asmasi mamkan
degildir. Zira bu durumda isverenin korunmaya deger
herhangi bir hakli menfaati bulunmamaktadir.

Yargitay da, rekabet yasagina iliskin yer sinirlamalarinin
mevcut olup olmadigini, mevcut ise hakkaniyete
uygun olup olmadigini titizlikle incelemektedir.
Gergekten de Yargitay 9. Hukuk Dairesi, rekabet yasad
sozlesmesi ile getirilen “Turkiye'de ki tim bankalarda
calismamayi kabul ve taahhit eder” bigimindeki
sozlesme hukmunin isginin  ekonomik gelecedi
bakimindan adir sonuclari beraberinde getirecek bir
duzenleme oldugunu kabul ederek, rekabet yasaginin
gegersiz olduguna kanaat getirmistir.

Kanun koyucu zaman bakimindan getirdidi sinirlama
ile rekabet yasaginin s6z konusu olacadi sirenin
ozel durum ve kosullar disinda 2 yili asamayacagini
ongormUstar. Rekabet vyasagi sozlesmesi, s
sozlesmesinin sona erdigi donemden sonrasi igin
ongorildigunden rekabet yasadi siresi de elbette
is sozlesmesinin  sona erdigi tarihten itibaren
baslayacaktir.
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Son olarak getirilen sinirlama ise konu bakimindandir.
Businirlamaile rekabet yasadgininisverenin tum faaliyet
alani ile ilgili dedil de iscinin isverenin isletmesinde
yapmakta oldudu is ile sinirli olarak éngorilmesine
bagli olarak iscinin ekonomik gelecedi koruma altina
alinmistir.

ESKI CALISAN YENI RAKIP OLURSA?
Cecerli bir rekabet yasadi sozlesmesinin ihlal edilmesi
halinde isverenin sahip olabilecedi haklar; zarar
tazmini, cezai sart ©denmesive rekabet yasagina aykiri
davranisin sona erdirilmesi seklinde 6zetlenebilir.

ISVEREN OLARAK ZARARIMIN
TAZMININI TALEP EDEBILIR MiYiM?

Isci, rekabet yasadina aykirn bir davranista bulunmasi
halinde isverenin ugradigi batun zararlar gidermekle
yukamludar. isginin tazmin etmekle yikimld oldugu
zararin kapsami, isverenin ugramis oldugu fiili zarar ve
yoksun kalmis oldugu kardir. Bu kapsamda, isveren,
malvarhidginin - mevcut durumu ile is¢i tarafindan
rekabet vyasagina aykiri davranis gergeklesmemis
olsaydi bulunacagi durum arasindaki farkin, isci
tarafindan tazmin edilmesini talep edebilecektir.

CEZAI SART TALEP ETMEK MUMKUN MU?
Rekabet yasagina iliskin olarak 6ngorilen cezai sart
miktarini 6deyerek rekabet yasagdina iliskin bor¢tan
kurtulma imkani 6ngordlmustiur. Hemen belirtmek
gerekir ki; isginin cezai sarti 6demeyi kabul etmesi
halinde, isci ayrica isverenin cezai sart miktarini asan
zararini da tazmin etmekle yukumli tutulmustur.
Ancak elbette rekabet vyasadi sozlesmesinde cezai
sart  6ngortlmus  olmakla  birlikte  sozlesmeye
konulacak bir hiukimle is¢inin séz konusu cezai
bedeli 6demesine ragmen rekabet yasadina iliskin
borcundan kurtulamayacadi da dizenlenebilir.

Uygulamada cezai sart miktari belirlenirken genellikle
isginin brut ayhgr temel alinmakta ve ceza bunun
katlari olarak kararlastinlmaktadir.  Sozlesme ile
ongorilen cezaisart miktarinin asiri olmasi halinde ise
hakim tarafindan cezai sartin is¢i tarafindan herhangi
bir talep olmasa dahi indirebilecedi 6ngorilmustar.

ESKI CALISANINIZ YENI RAKIBINIZ OLABILIR Mi?
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of every one and giving rightful interest in keeping
them confidential. It shall be stated that entering into
a non-competition agreement with an employee
who does not have any access to the information on
the production secrets and the employer’s, will be
deemed invalid.

Under the related provision of the law, apart from
the possibility to obtain information on production
secrets or the employer’s activities or customers is
not sufficient to enter into an valid non-competition
agreement, and also whether use of information will
cause a serious damage or not shall be taken into
consideration.

THE ECONOMIC FUTURE OF THE
EMPLOYEE PROTECTED BY
RESTRICTION IN TERMS OF PLACE,
TIME AND SUBJECT

First of all it shall be stated that by setting restrictions
in terms of place, duration and subject, the regulator
aims protecting the employees in terms of freedom
of work. Within this context, the place where non-
competition is imposed can be determined as a
geographical region or a city by reference to the
impact area of the employer’s activity, but it cannot
exceed the operating area of the employer, because
in such case the employer has no rightful interest
worth being protected.

The Court of Appeal, in its rulings, examines whether
there are restrictions of place related to non-
competition, and if so, whether they are equitable or
not. Indeed, the Court of Appeal 9thCivil Chamber
decided on that the contract clause of the non-
competition agreement which states that “represents
and warrants that it will not work in all the banks in
Turkey” will lead to severe consequences for the
economic future of the employee, thus the non-
compete clause is not valid.

With respect to the restriction in terms of duration,
under the law the period of non-competition is
limited to 2 vears, apart from special cases and
circumstances. As the non-competition agreement

CAN YOUR PREVIOUS EMPLOYEE BE YOUR NEW RIVAL?

is to be enforced after the expiry of the employment
contract, the period of non-competition will start
as of the date of termination of the employment
contract.

The last restrictionisimposed interms of subject. With
this restriction, the economic future of the worker
has been protected by limiting non-competition
regarding to the work performed by the employee
in the employer’s establishment and not the whole
activity of the employer.

IF THE FORMER EMPLOYEE BECOMES
THE NEW RIVAL?

In case of violation of a valid non-competition
agreement the employer can claim payment
of damages and penalty fee, and ceasing the
infringing behavior which is in contravention of
non-competition.

AS AN EMPLOYER, CAN | CLAIM
COMPENSATION FOR MY LOSS?

In case the employee violates the non-competition
agreement, it must compensate all the losses of
the employer. The losses which the employee must
compensate cover the actual damages incurred by
the employer and its loss of profit. In this context,
the employer can claim from the employee to
compensate the difference between the current state
of its asset and the state it would be if the employee
had not violated the non-competition agreement.

CAN PENALTY BE CLAIMED?

The possibility to be relieved from liability related to
non-competition, by paying the penalty stipulated at
related provision of the non-competition agreement.
It shall be indicated that in case the employee agrees
to pay the penalty, the employee is also shall be liable
tocompensate the loss of the employer exceedingthe
amount of the penalty. However, although a penalty
is provided in the non-competition agreement, it can
be set out in the agreement that even the employee
pays the penalty decided in the agreement the
obligation of non-compete of the employee will be
continuing.



REKABET YASAGINA AYKIRI
DAVRANISIN SONA ERDIRILMES]
Rekabet vyasagina avykirilik halinde, isverenin sahip
olabilecedi haklardan biri de isginin rekabet yasagina
aykiri davranisina son vermesini talep etmektir. Ancak
rekabet vyasagina aykir davranisa son verilmesinin
talep edilebilmesi icin 6ncelikle s6z konusu aykiri
davranistan kacinmayi talep etme hakkinin vyazili
olarak agikga sakli tutulmasi gerekmektedir.

Bu hakkin ancak istisnai hallerde mumkin oldugu
hususu g6z onune alinarak, uygulamada iscinin
isveren hakkinda gergede aykir beyanlarda bulunarak
isverenin iscilerini elde etmesi, musteri cevresini
yaniltacak sekilde eski isverene ait malzemeleri
kullanmaya devam etmesi gibi davranislarin rekabet
yasadi ihlallerini olusturabilecedi kabul edilebilir.

REKABET YASAGI SOZLESMESI NE
ZAMAN SONA ERER?

Kanun koyucu tarafindan belirlenen rekabet yasadi
sdzlesmesinin sona ermesine iliskin 6zel sebepler
disinda taraflarca sozlesme ile kararlastirilan veya
hakim tarafindan indirilen strenin dolmasi, iscinin
olumu, taraflarin anlasmasi gibi nedenlerle de rekabet
yasadi sozlesmesi sona ermektedir.

Rekabet yasadi ile korunan bilgilerin sir olmaktan
¢ikmasi, tamamen dedisik bir musteri cevresine hitap
edecek bigimde isyerinin farkli bir bolgeye tasinmasi,
isverinin faaliyet alaninin degistirilmesi gibi haller
uygulamada isverenin rekabet yasaginin devaminda
onemli bir vyararinin kalmadigina ornek olarak
qgosterilebilir.
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Tum bunlarla birlikte isyerinin devri halinde de,
rekabet vyasadi sozlesmesinin akibeti tartismalidir.
Bir goruse gore soz konusu isyerinin devri halinde
rekabet yasagina aykirilik teskil etmeyecedi belirtildigi
gibi rekabet yasadina aykir oldugu da diger bir gorus
olarak savunulmaktadir. Rekabet vyasadi isverenin
sahsi kisiligine dedil de isginin calistigi isyeri ve
yaptigl is kapsaminda iktisadi bir deder tasidigindan
is sozlesmesi devam ederken veya is sozlesmesi sona
erdikten sonra da rekabet yasagi sozlesmesinin de
devralan isverene gectidi kabul edilmelidir.

Ozlem Kaya, Marmara Universitesi’den 2007 yilinda mezun olmustur. Ozellikle is ve sosyal
guvenlik hukuku alaninda uzmanlasmis olan Ozlem Kaya, 2011'den bu yana Egemenoglu

Hukuk Birosu’'nda ¢alismaktadir.
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In practice, when determining the penalty, generally
the worker’s gross wage is taken as the basis and the
penalty is set as multiples of this amount. In case the
penalty foreseen by the contract is excessive, it can
be reduced by the judge even if there is no demand
made on the side of the worker for the penalty.

CEASING THE VIOLATION OF
NON-COMPETING

In case of contravention of non-competition, one
of the rights of the employer is to request from the
employee to cease its behavior contrary to non-
competition. However, in order to request the
ceasing of the behavior contrary to anti-competition,
the right of claim shall be reserved in writing in the
contract.

In practice the behaviors of the employee such
giving incorrect declaration regarding the employer
and employing employer’s employees, or pursuing
the using the employer’s materials so as to mislead
employer’s  customers constitute  violation  of
non-compete.

WHEN DOES THE ANTI-COMPETITION
AGREEMENT TERMINATE?

Apart from special reasons related to the termination
oftheanti-competition agreement determined by the
legislator, the non-competition agreement may also
terminate due to the expiry of the term determined
by parties within an agreement or shorten the
duration by a court decision, the employee’s death,
or the consensus reached between the parties.

The significant changes such as, the information
protected by non-competition is not confidential any
more, moving the establishment to to the different
address, thus applying to the different customers, and
the change of the field of activity of the establishment
can may prevent the obligation of non-compete to
be enforced.

CAN YOUR PREVIOUS EMPLOYEE BE YOUR NEW RIVAL?

Apart from the above mentioned, in case of
transferring the establishment, it is in question
whether the non-competition agreement pursues
to be in force or not. According to one opinion, the
transfer of the establishment will not constitute
a violation of non-competition, but others assert
the opposite. As non-competition bases on the
workplace and the work performed by the employee
and does not take the personality of the employer,
it must be acknowledged that the non-competition
agreement is transferred to the transferee employer.

Ozlem Kaya graduated from Law Faculty of Marmara University in 2007. Ms. Kaya’s main

practice includes Labor and Social Security Law. She is member of the Firm since 2011



Borca katilma sozlesmesinin, dodrudan katilana
basvurma imkani sunmasi sebebiyle bankalar ve kredi
kuruluslar tarafindan  uygulamada teminat amagli
olarak kullanilmaya baslandigi goze ¢arpmaktadir. Bu
bakimdan, kefalet ve garanti sdzlesmelerinin yaninda,
teminat amacli borca katilma sozlesmesinin de sahsi bir
teminat olarak bankacilik uygulamasinda verini aldig
gorulmektedir.

Borca  katlma, eski  Borclar  Kanunu'muzda
duzenlenmemis olsa da, sozlesme  6zqurliga
cercevesinde gecgerli olarak akdedilebiliyordu. Bu
sozlesme uygulamada siklikla gortlmeye baslandigi
icin yeni Turk Borglar Kanunu’nda (TBK) dizenlenmistir
(TBK. m.207). Asadida bu duzenlemeyi ele alacagiz.

GENEL OLARAK BORCA KATILMA
Alacakliyla  borglu arasindaki asil  borg iliskisinin
disinda bulunan, bu iliskiye yabanci bir Ggtinct kisinin;
borglunun yaninda ver alarak, onun yerine getirmekle
yukimlt oldugu edimi ifa etmeyi Ustlenmesi ve
boylece s6z konusu edimin ifasi bakimindan alacakliya
karstilk borcluyla birlikte aslive muteselsil bor¢lu sifatini
kazanmasina “borca katilma” denir. Burada G¢lnct kisi;
sozlesmeye katilmis olmaz, asil sézlesmenin tarafi haline
gelmez. Borcakatilan, asil borglunun yaninda muteselsil
borglu sifatini almis olur. Boylelikle, asil borglu, borglu
kalmaya devam eder; sadece onun vyanina veni bir
muteselsil borclu eklenmis olur.

Borca katilma, uygulamada genellikle teminat amaciyla
yapllmaktadir.  Zira borca katilan; asil borglunun
yanina muteselsil bor¢lu sifatiyla eklenerek alacaklinin
durumunu  guglendirmis, alacagi temin etmis olur.
Nitekim, borca katlma anindan itibaren alacakl,
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alacaginin tatmini amaciyla, asil bor¢lunun yaninda veya
ona basvurmadan 6nce, dodrudan katilana basvurma
hakkina sahip olur. Uctincy kisi borca katildiginda, asil
borclunun hukuki durumunda bir degisiklik olmaz. Asil
borclu, alacakliya ayniicerik ve kapsamda borclu olmayi
surdardr.

Borca katilma halinde, katilanin borcu kapsam ve icerigi
bakimindan asil bor¢la ayni olsa da; borca katilan, asil
bor¢tan bagimsiz ve asli bir bor¢ altina girmistir. Asil
borg ifa disi bir sebeple sona erse dahi, katilanin borcu
varligini sirdrir.

TALEP VE RUCU

Yukarida belirttigimiz gibi, borca katilan asil borglunun
yaninda muteselsilen borglu  hale gelmistir. Bu
nedenle alacakli, asil borgludan énce yahut ayni anda
borca katilan kisiye ifa talebini yoneltebilecektir. Bu
talep karsisinda borca katilan, asil borglunun sahip
oldugu kisisel savunmalara dayanarak borcu yerine
getirmekten kaginamayacaktir (TBK. m.164).

S6z konusu borcu yerine getirmesi halinde borca
katilan, alacaklinin yerine gecer (alacakliya halef olur) ve
onun yerine ifa ettigi borg ile ilgili olarak asil borgluya
rlcu edebilir. Belirtmek gerekir ki, teminat amaciyla
borca katilan, i¢ iliskide 6dedigi miktarin tamamini ricu
edebilecektir. Zira sadece asil borgluyu temin etmek
icin borca katilmistir.

BORCA KATILMA SOZLESMESININ
TARAFLARI, KURULMASI VE SEKLI

TBK. m. 201 hiukmu uyarinca borca katima, borca
katilan UcUncl kisi ile alacakl arasinda yapilacak bir
sozlesmeyle gergeklesir.

ENG

PARTICIPATION
IN DEBT

Asthedebt participationagreementallows application
directly to the participant, it is conspicuous that banks
and credit institutions started using it for security
purposes. As such, besides bailment and guarantee
agreements, debt participation agreements with
security purposes started being used in banking
applications as personal security.

Although participation in debt is not requlated in our
former Code of Obligations, it could be concluded
within the scope of freedom of contract. As this
agreement was frequently seen in practice, it is
regulated in the new Turkish Code of Obligations
(TBK) (TBK. art.201). We will discuss this requlation
hereunder.

PARTICIPATION IN DEBT IN GENERAL
When a third person, who is not a party to a
principal debt relationship between a creditor and
a debtor, takes place beside the debtor, undertakes
to perform its obligation and becomes a principal
and joint debtor against the creditor, concerning
the performance of the said obligation, this is called
“participation in debt”. Here, the third person does
not participate in the agreement, does not become
a party of the principal agreement. The participant in
debt acquires the capacity of joint debtor beside the
principal debtor. As such, the principal debtor remains
as debtor and it’s only that a new joint debtor takes
place beside the principal debtor.

Participation in debt is generally made in practice for
security purposes, because the participant in debt
takes place beside the principal debtor as joint debtor
and strengthens the position of the creditor, secures
the claim. As a matter of fact, as of the moment of

the participation in debt, the creditor has the right to
refer directly to the participant, before the principal
debtor or together with the principal debtor, in
order to recover its claim. When the third person
participates in the debt, there will be no change in the
legal position of the principal debtor. The principal
debtor will continue to be a debtor to the creditor to
the same extent and with the same content.

In case of participation in the debt, although the debt
of the participant is the same as the principal debt, in
terms of scope and content, the participant in debt
will incur a debt independent of the principal debt.
Even if the principal debt expires for a reason other
than performance, the debt of the participant will
continue to exist.

DEMAND AND RECOURSE

As indicated above, the participant in debt becomes
a joint debtor together with the principal debtor.
Therefore, the creditor can direct its demand to
the participant in debt, before the principal debtor
or at the same time, for performance of the debt.
Faced with this demand, the participant in debt
cannot refrain from performing its debt, based on
the personal defense of the principal debtor (TBK.
art.164).

In case the participant in debt performs the said debt,
it will replace the creditor (it will be a successor of the
creditor) and can recourse to the principal debtor
regarding the debt, in its place. It must be indicated
that the participant in debt for security purposes
can recourse the total amount it paid in the internal
relationship, because it participated in the debt only
to warrant the principal debtor.




Borca katilma, kural olarak herhangi bir sekil sartina tabi
tutulmamistir. Ancak, kanaatimizce, katilmak istenen
borg, sayet niteligi geredi borgluyu ikaz fonksiyonu
tasiyan bir sekil sartina tabi ise, bu borca katilmak
isteyen kisiyi de ikaz edebilmek amaciyla, s6z konusu
borca katilmanin da bu sekle tabi olmasi gerektidi
kabul edilmelidir. Belirtmek gerekir ki, gercek kisilerce
glvence vermek amaciyla yapilan teminat amacli borca
katilma, TBK. m.603 hikmu geredince, kefaletin sekil
sartlarina ve ehliyete iliskin kosullara (TBK. m.583 ve
584) uygun olarak yapilmali ve dolayisiyla esin rizasi ve el
yazil beyan da aranmalidir. Bu sekle riayet edilmeksizin
duzenlenen teminat amacl borca katilma sozlesmeleri
kesin hukumsuz olacaktir.

“Borca katlma  sozlesmeleri de  kefalet
sozlesmelerinin sekil sartlarina tabi olmali; borca
katilandan el yazili beyan ve esinden yazili muvafakat
alinmalidir.”
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Borca katilma sozlesmesi, tipki kefalet ve garanti
sozlesmeleri  gibi, bir kisisel teminat sozlesmesi
olarak kullanilabilen faydali bir teminat yontemidir.
Bu nedenle, her ne kadar borca katilmay dizenleyen
TBK m. 201 hikmuinde belirtimemis olsa da, Turk
Hukuku bakimindan teminat verenin gergek Kkisi
olmasi durumunda, teminat amaclh borca katilma
sozlesmesinin kefaletin kurulus sekline ve sartlarina tabi
olmasi TBK m. 603 geregince kabul edilmistir. Onerimiz,
borca katilma sozlesmesi akdedilirken bu hususa dikkat
edilmesidir.
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THE ESTABLISHMENT, FORM AND
PARTIES OF THE DEBT PARTICIPATION
AGREEMENT

By virtue of art.201 of the Code of Obligations, the
participation in debt is concluded by an agreement
executed between the third person participating in
the debt and the creditor.

In principle, participation in debt is not bound to any
form requirement. However, in our opinion, if the
debt to which participation is made is subject to a
form requirement bearing a debtor warning function,
by virtue of its nature, it must be admitted that in
order to warn also this person willing to participate
in the debt, the said participation in debt must also
be subject to same form. We must indicate that the
debt participation for security purposes made by real
persons in order to give a security must be concluded,
by virtue of art.603 of the Turkish Code of Obligations
(TBK), in compliance with the form requirements of
the bailiff and the conditions related to capacity (TBK
Art. 583 and 584) and therefore the consent of the
spouse and the hand-written statement must also be
sought. Debt participation agreements concluded for
security purposes without complying with this form
will be invalid.

“Debt participation agreements must be subject to
the form requirements of bailment agreements; a
hand-written statement and the written consent of
the spouse must be requested from the participant
inthe debt”

PARTICIPATION IN DEBT

CONCLUSION

Debt participation agreement is, just like bailment
and guarantee agreements, a useful security method
which can be used as a personal security agreement.
For this reason, although it is not indicated in art.201
of TBK regulating the participation in debt, in case the
person providing the security is a real person with
respect to the Turkish law, it is admitted by virtue of
art.603 of TBK that the agreement for participation
in debt for security purposes must be subject to the
form and terms of establishment of bailment. Our
proposition is to take due care of this point when
concluding a debt participation agreement.
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Bilindigi Uzere Elektronik Defter Genel Tebligi ve 433
no’lu VUK Genel Tebligi ile ticari defter ve kayitlarin
elektronik ortamda hazirlanmasi,  kaydedilmesi,
muhafaza edilmesi ve istendiginde ibraz edilebilmesi
icin e-defter ve e-arsiv uygulamalari getirilmistir.

E-Defter, Vergi Usul Kanunu ve Turk Ticaret Kanunu
hukumleri  geredince  tutulmasi  zorunlu  olan
defterlerin belirli format ve standartlara uygun
bicimde elektronik dosya biciminde hazirlanmasi,
bastirilmaksizin  kaydedilmesi,  dedismezliginin,
butanligunun ve kaynadginin dogrulugunun garanti
altina alinmasi ve ilgililer nezdinde ispat araci olarak
kullanilabilmesine imkan taniyan hukuki ve teknik
duzenlemeler batunudur.

E-defter icin; gercek kisi mukelleflerin 5070 sayili
Elektronik imza Kanunu hdktmleri cercevesinde
uretilen nitelikli elektronik sertifikaya sahip olmalari,
tuzel kisi mukelleflerin 397 Sira No’lu Vergi Usul
Kanunu GCenel Tebligi'nde vyer alan belirlemeler
cercevesinde elektronik fatura  uygulamasindan
yararlanma iznine sahip olmasi ve bu cercevede Mali
MURUr temin etmis olmasi ve ayrica bu mukelleflerin
kullanacagiyazilimin uyumluluk onayi almis bir yazilim
olmasi gerekmektedir.

Standartlara uygun olarak hazirlanan elektronik
defterlerin = dedismezliginin, kaynaginin  ve
butinltgunun saglanmasinda  gergek kisiler igin
guvenli elektronik imza veya tuzel kisiler igin mali
muhar kullanilacak ve s6z konusu defterin ilgili tim
taraflar nezdinde ispat araci olarak kullanilabilmesi
saglanacaktir.

Av. SEVDA SEZER MEMIC - ASSOCIATE

Elektronik defter tutma strecinde hesap déneminin
ilk ayinin  beratinin  (Baskanlik Mali Muhria ile
onaylanmis elektronik dosya) alinmasi acilis onayi,
son ayinin beratinin alinmasi ise kapanis onayi yerine
gegmektedir. Gergek kisiler elektronik defterlerini,
ilgili oldugu ayi takip eden Gglncl ayin son gundne
kadar kendilerine ait giivenli elektronik imza veya mali
muharile imzalayacaklardir. Tazelkisiler ise elektronik
defterlerini, ilgili oldugu ayi takip eden UglUncu ayin
son gunlne kadar (Hesap déneminin son ayina ait
defterler kurumlar vergisi beyannamesinin verildigi
ayin son gunune kadar) kendilerine ait mali mUhar
ile onaylayacaklardir. imzali veya muharlt defterler
icin  berat dosyalari olusturularak, bu dosyalar
Elektronik Defter Uygulamasi aracilidi ile Baskanlidin
onayina sunulacaktir. Baskanlk mali mihrinG de
iceren beratlar elektronik defter tutanlar tarafindan
indirilerek istenildiginde ibraz edilmek Uzere ilgili
oldugu elektronik defterler ile birlikte muhafaza
edilecektir. Olusturulan elektronik defterler, Baskanlik
tarafindan onaylanan beratlari ile birlikte Vergi Usul
Kanunu ve Turk Ticaret Kanunu kapsaminda gecerli
kanuni defter olarak kabul edilecektir.

Baskanlik tarafindan gerceklestirilen berat verme
islemi, ilgili defterlerde yer alan kayitlarin igerik ve
gercede uygunluk denetimi anlamina gelmemekte
ve herhangi bir vergi incelemesini veya dider
incelemeleri ifade etmemektedir.

As is known, with the Electronic Book General
Communiqué and the General Communiqué
no: 433 on the Tax Procedural Law, e-book and
e-archive applications have been developed for the
preparation, recording, preservation and submission
whenever required of commercial books and records
in electronic environment.

E-Book is a set of legal and technical regulations
allowing books to be kept according to the provisions
of Tax Procedure Law and the Turkish Commercial
Law, to be prepared in certain formats, in compliance
with standards, in the form of an electronic file, to
be recorded without being printed, to be secured
as to their non-modification, their integrity and the
correctness of their source, and to be used as means
of evidence before the those concerned.

For E-Book, real person taxpayer must hold a qualified
electronic certificate produced within the framework
of the provisions of the Law No: 5070 on Electronic
Signature, legal person taxpayers must have the
authorization to benefit from electronic invoice
applications, by virtue of the General Communiqué
No:397 on the Tax Procedure Law and must have
obtained a Financial Seal and furthermore, the
software to be used by these taxpayers must have a
certificate of conformity.

To secure the non-modification, source and integrity
of electronic books prepared according to the
standards, real persons will use secured electronic
signature or legal persons will use financial seal and
the said books will be used as means of evidence for
all the related parties.

In the electronic bookkeeping process, the
procurement of the certificate (electronic file sealed
with the Administration’s Financial Seal) of the first
month of the fiscal period corresponds to opening
approval and the procurement of the certificate of
the last month corresponds to the closing approval.
Real persons will sign their electronic books with
their secure electronic signature or their financial
seal, until the last day of the third month following
the related month. Legal persons will certify their
electronic books with their financial seal, until the
last day of the third month following the related
month (books related to the last month of the fiscal
period, until the last day of the month in which the
corporate tax declaration concerning the fiscal
period is submitted). For signed and sealed books,
certificate files will be created and submitted to the
Administration’s approval through Electronic Book
Application. Certificates bearing the Administration’s
financial seal will be downloaded by those keeping
electronic books and preserved together with the
related electronic books, in order to be submitted
whenever requested. The electronic files created,
together with their certificates approved by the
Administration, will be considered as valid legal books
in the scope of the Tax Procedure Law and the Turkish
Commercial Code.

The certificate issuance by the Administration does
not stand for a control of the correctness of the
records’ content in the related books and does not
stand for any tax audit or other examination.




Aylik donem, sadece onaya sunulan ayin defter
kayitlariniifade etmekte olup, 6ncekiaylara ait kayitlari
icermeyecektir. Ancak, hesap donemiveya takvim yili
icinde, defterlerini elektronik ortamda olusturmaya
baslayanlar, izleyen ilk ayda olusturacaklari elektronik
defterlerde, ilgili hesap déneminin basindan iginde
bulunduklari déneme kadar gerceklestirilen tim
kayitlara yer vereceklerdir. Ayrica elektronik defter
tutmaya basladiklar tarih itibariyla eski defterlerine
kapanis tasdiki yaptiracaklardir.

E-defter kapsaminda defterlerini elektronik defter
biciminde tutmaya baslayanlar, s6z konusu defterlerini
kdgit ortaminda tutamayacaklardir.  Aksi takdirde
bu mukellefler hic defter tutmamis sayilacaktir.
Elektronik defterler ile beratlarinin veri butinliganan
sadlanmasi ile kaynaginin inkar edilmezligi, quvenli
elektronik imza veya mali mUhur ile garanti altina
alindigi icin elektronik defterlerin kagit ortaminda
saklanmasi da mumkin olmayacaktir,

Elektronik  defterler, istenildidinde  elektronik,
manvyetik veya optik araglar vasitasiyla eksiksiz ve
okunabilir sekilde ibraz edilmek Gzere ilgili oldugu
beratlari ile birlikte muhafaza edilmek zorundadr.
Muhafaza ve ibraz yikumlilugu, elektronik defterlerin
ve beratlarin  dogruluguna,  batunlugune  ve
degismezligine iliskin olan her turlt elektronik kayit ve
veri, veri tabani dosyasl, saklama ortami ile dogrulama
ve gorintileme araglarinin timdnd  kapsamakta
olup, elektronik defterlere istenildiginde kolaylikla
erisebilmeyi, anlasilabilir ve eksiksiz bir bigcimde
goruntuleyebilmeyi ve okunabilir kadit baskilarini
Uretebilmeyi sagdlayacak bigimde yerine getirilmelidir.
Elektronik defterler ve beratlarin elektronik defter izni
verilenlerin kendilerine ait bilgi islem sistemlerinde
muhafaza edilmesi mecburi olup, UGglncl kisiler
nezdinde ya da yurt disinda muhafaza islemi Baskanlik
ve Genel Mudurltk agisindan herhangi bir hikim
ifade etmemektedir.
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Usul ve esaslara aykir bicimde elektronik defter
olusturan veya olusturduklar elektronik defterleri
yetkili makamlarin istedi Gzerine ibraz etmeyenler
hakkinda, isledikleri fiile gore Vergi Usul Kanununun
ve Turk Ticaret Kanununun ilgili htkamleri uygulanir.
Ayrica kadit ortaminda duzenlenen defter, hig
duzenlenmemis sayilir.

E-Arsivise; kagit ortaminda duzenlenmek, muhafaza
ve ibraz edilmek zorunlulugu bulunan faturanin
elektronik ortamda dizenlenmesi ve ikinci ndshasinin
elektronik ortamda muhafaza ve ibraz edilmesine
imkan taniyan bir uygulamadir. Elektronik ortamda
olusturulan faturanin, alicisina kagit olarak gonderilen
veya elektronik ortamda iletilen sekli belgenin asli,
duzenleyen tarafindan muhafaza edilen elektronik hali
ise ikinci nisha hikmundedir. Baskanliktan e-arsiv izni
alan mukellefler, elektronik ortamda olusturduklari
faturayi elektronik ortamda muhafaza ederler.

Uygulamadan mukellefler dilerse kendi bilgi islem
sistemiile ya da Baskanliktan izin almis 6zel entegrator
bilgi islem sistemi ile faydalanabilirler. Uygulamayi
kendi sistemi Uzerinden kullanan tazel kisiler
elektronik ortamda olusturduklari faturalarini kendi
malimuhdrleriile gercekkisilerise kendimalimahirleri
ya da NES ile onaylayarak saklarlar. Uygulamanin
ozel entegrator vasitasiyla kullaniimasi durumunda
belgeler mukelleflerin kendi mali muhir ya da NES'i
ile veya mukellefin istemesi halinde 6zel entegratorin
mali muhrt ile onaylanarak saklanir. Mukellefler,
onayladiklari belgeleri e-Arsiv Kilavuzunda agiklanan
yontemlerle Baskanlik sistemine aktarmak zorundadir.
Erisim ve raporlama gereklerinin vyerine getirilmis
olmasi, mukellefin  e-arsive konu belgelerinin
muhafazasi ve ibrazi 6devlerini ortadan kaldirmaz. Bu
uygulamadan faydalanan miukellefler, olusturduklari
ikinci nusha elektronik  belgelerini ve e-Arsiv
Raporlarini birbirleriyle iliskili sekilde, vergi kanunlari
ve dider kanuni duzenlemelerin kagit nushalar igin
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The monthly period refers only to the book records
of the month submitted to approval and does not
include the records of previous months. However,
those who started keeping their books in electronic
environment within the fiscal period or the calendar
year, will include all records from the beginning of
the related fiscal period to their current period in the
electronic books, to be created in following month.
Furthermore, as of the date of start of electronic book
keeping, they will have the closing of their previous
books certified.

Those who start keeping books in electronic
environment cannot keep the said books in paper
environment. Otherwise, these taxpayers will be
considered as not having kept books at all. As with
electronic books the data integrity of certificates
and the non-deniability of the source are secured
with electronic signature or financial seal, electronic
books will not preserved in paper form.

Electronic books must be preserved together with
the related certificates, in order to be submitted upon
demand, by electronic, magnetic or optic means,
in full and in a legible state. The preservation and
submission obligation covers all kinds of electronic
records and data, database file, preservation
environment and all the verification and imaging tools
related to the correctness of electronic books and
certificates, their integrity and invariability, and must
be fulfilled so as to provide access to electronic books
easily when required, visualize them clearly and in full
and produce legible printings on paper. Electronic
books and certificates must be preserved in database
processing systems provided to those authorized
to keep electronic books, their preservation by
third persons or abroad is not accepted by the
Administration and the General Directorate.

E-BOOK AND E-ARCHIVE APPLICATIONS

For those who create electronic books in
contravention of the procedures and principles or
who fail to submit their electronic books upon the
demand of the competent authorities will be subject
to the provisions of the Tax Procedure Law and the
Turkish Commercial Code, according to the act they
committed. Furthermore, books drawn up in paper
form will be considered as not having been drawn
up ever.

E-Archive is an application which allows the issuance
of invoices, which has to be drawn up, preserved and
submitted in paper form, in electronic environment
and the preservation and submission of the second
copy in electronic environment. The invoice sent to
its addressee in electronic or paper form constitutes
the original document and its version in electronic
format preserved by the issuer is considered as
the second copy. Taxpayers obtaining e-archive
authorization from the Administration will keep
in electronic environment the invoice made up in
electronic environment.

Taxpayers can benefit from the application with
their own data-processing system or the special
integrator data-processing system authorized by the
Administration. Legal persons using the application
through their own system will preserve the invoices
made out in electronic environment with their own
financial seal and real persons with their own financial
seal or NES certification. In case the application is used
by means of the special integrator, documents will be
preserved with the taxpayers’ own financial seal or
NES or if requested by the taxpayer, with the special
integrator financial seal. Taxpayers must transfer to
the Administration’s system the certificates they
approve, by using methods explained in the e-archive
manual. The execution of access and reporting



ongormus oldugu sureler dahilinde muhafaza ve
istenildiginde ibraz etmekle yukumludar. Mukellefler
tarafindan muhafaza edilen elektronik belgeler
muhatabina génderilen kadit nishalar ile ayni igerikte
ve istenildiginde ayni goruntude basilabilecek sekilde
saklanmalidir.

Bu uygulama ile ilgili olarak da halihazirda
uygulanmakta olan cezalara bagh kalinmis olup,
belirlenen usul ve esaslara uymadiklari tespit edilenler
hakkinda isledikleri fiile gore Vergi Usul Kanununda
yer alan cezalar tatbik edilecektir,

Sonug itibariyle e-arsiv ve e-defter uygulamalari
kanunizorunluluk teskil etmekle birlikte, mukelleflerin
bu uygulamalara aykiri davranisi Vergi Usul Kanunu
hukdmleri dogrultusunda usulstzlik cezasi ve Turk
Ticaret Kanunu hikumleri  dodrultusunda idari
para cezalarini da beraberinde getirmektedir. Bu
uygulamalarin periyodik olarak sorunsuz bir sekilde
uygulanmasi ve ertelenip ertelenmeyecedi sorularina
uygulamanin yurirlige girmesi ile pratik hayatta
cevap bulunabilecek olup, hak mahrumiyetine
sebebiyet vermemesi acisindan bir an 6nce alt yapi
calismalarinin baslatiimasi gerekmektedir.

Sevda Sezer Memig, Anadolu Universitesi'nden 2008 yilinda mezun olmustur. Agirlikli
olarak ticaret hukuku, sigorta hukuku, s6zlesmeler hukuku, icra hukuku alaninda faaliyet

gostermektedir. 2012'den bu yana Egemenodlu’nda calismaktadir.
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requirement does not relieve the taxpayer from its
obligation to preserve and submit the documents
subject to e-archive. Taxpayers benefitting from this
application must preserve and submit the second
copy electronic documents they created and the
e-Archive Reports upon demand, in an interrelated
way, within the periods foreseen in tax laws and other
legal regulations related to printed copies. Electronic
documents preserved by the taxpayers must be
preserved with the same content and image as paper
copies sent to the addressee if demanded.

Regarding this application, the sanctions the
penalties indicated in the Tax Procedure Law will
be applied are imposed depending on the act
committed for those who contravened to the
determined procedures and principles.

In conclusion, e-archive and e-book applications
constitute  legal  obligations and  taxpayers
contravening to these applications will be
subject to irregularity fines according to the Tax
Procedure Law and administrative fines according
to the Turkish Commercial Code. Answers to the
questions about whether these applications will
be applied periodically without any problem and
postponement or not, will be found in practice, and
in order to avoid any loss of rights, infrastructure
works must be immediately initiated.

Sevda Sezer Memic graduated from Faculty of Law in 2008. She mainly practices on
Commercial Law, Insurance Law, Contract Law and Enforcement Law. She is member

of the Firm since 2012
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“Fikirlerinizden nefret ediyorum. Ama onlar
savunabilmeniz igin hayatimi feda etmeye hazirnm.”
- Voltaire

ifade ve dustnce o6zqurligu, hukuk devleti ve
cogulcu demokrasilerin olmazsa olmazi olarak kabul
edilen dogal haklardan biridir. Gerek ulusal gerekse
uluslararasi pozitif hukuk (temel hak ve 6zgurluklere
iliskin uluslararasi sozlesmeler) kapsaminda dusince
ve ifade ozqurligya;,  “Cogunlugun  kararlarinin
uygunlandigi, ¢odunlugun  mutlak  hakimiyetinin
hukim  surdGga”  bir  demokrasilerde  degil;
“cogunlugun  mutlak  hakimiyetini  reddeden,
azinliktakilerin siyasal ve kualttrel haklarinin kabul
edilmesi gerektigini ve buginin azinhidinin yarin
¢ogunluk olma hakkinin saglandidi, dikkate alindigi”
¢ogulcu demokrasi olarak tanimladidimiz bir sistemi
gerekli kilmaktadir. Zira c¢odulcu demokrasilerde
“azinlikta veya muhalefette olanlarin korunmasi,
dustncelerin serbestce hicbir baskiyla karsilasmadan
soylenebilmesi” sarti mevcuttur.

Turk Hukuk Sistemi'nde dustnce ve ifade 6zgurligune
iliskin basta T.C. Anayasasi 26. Madde hikmu olmak
Uzere ¢esitli kanunlar da ayrintili dizenlemelere yer
verilmistir. T.C. Anayasa 90. Madde'de de ise “Usuline
gore yururlide konulmus temel hak ve 6zgirliklere
iliskin - milletlerarasi antlasmalarla kanunlarin ayni
konuda farkli hukumlericermesinedeniyle gikabilecek
uyusmazliklarda milletlerarasi antlasma hukdmleri
esas alinir” denilmektedir. Boylece distnce ve ifade
6zqurlugun korunmasinda yarginin ve yargi kararlarini
uygulamakla gorevli tim makamlarin; Avrupa Insan
Haklar Sozlesmesi (Sozlesmenin 10. Maddesinde
yer alan ifade 6zgurlugune iliskin duzenleme) ve
Avrupa Insan  Haklari  Mahkeme kararlarindaki
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yorumlara sadik kalmalarinin anayasal bir yukamlaluk
oldugu belirtilmistir. Dolayisiyla Anayasas’nin 90.
Maddesi'nde yer alan dizenlemeyle i¢ hukukumuzda
dusince ve ifade ozqurligune dair farkli kanuni
duzenlemeler ve/veya uygulamalar yapilsa dahi bu
uygulamalarin  uluslararasi  sozlesmelerle celismesi
halinde uluslararasi sozlesmelerin Ustin tutulacag
guvence altina alinmisti.  Dustnce ve ifade
ozqurligune yonelik sinirlamalarin ise zorunlu ya da
istisnai bir tedbir niteliginde olmasi gerekmektedir.
Nitekim T.C.Anayasasi 13. Maddesi uyarinca “Temel
hak ve hurriyetler, 6zlerine dokunulmaksizin yalnizca
Anayasanin ilgili maddelerinde belirtilen sebeplere
bagl olarak ve ancak kanunla sinirlanabilir Bu
sinirlamalar, Anayasanin sézine ve ruhuna, demokratik
toplum duzeninin ve laik Cumhuriyetin gereklerine
ve Olcululuk ilkesine aykiri olamaz.” denilmektedir.
Dusunce ve ifade 6zqurligunan anlamini ve sinirlarini
daha iyi kavrayabilmek igin Avrupa Insan Haklar
Mahkemesi kararlari ve bu kararlara atif yapan ic
hukuk kararlarimiza deginmek gerekmektedir:

“Distnce ve ifade 0zqurligu; sadece toplumun
cogunlugunun ve devletin olumlu, dogru ya da
zararsiz gordiga dustncelerin ve haberlerin dedil,
devletin veya halkin bir bolumuntn olumsuz va
da yanlis buldugu, onlar rahatsiz eden haber ve
dusuncelerin de serbestce ifade edilmesi ve bireylerin
bu ifadeler nedeniyle herhangi bir yaptinma tabi
tutulamayacagindan  emin  olmalari  anlamina
gelmektedir.  ifade  ozqgurligy;  codulculugun,
hosgorinun ve acik fikirliliginin temeli olup bu
ozqurluk  olmaksizin demokratik  toplumdan
bahsedilemez” (Avrupa Insan Haklar Mahkemesi
Handyside/Birlesik Krallik Karari B.N0:5493/72)
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FRAMEWORK OF THE FREEDOM
OF THOUGHT AND EXPRESSION

“I hate your thoughts. But in order to defend them |
am ready to sacrifice my life.”
- Voltaire

Freedom of thought and expression is one of the
natural rights considered as indispensable in state
of law and pluralistic democracy. Within the context
of both national and international positive law
(International conventions related to fundamental
rights and freedoms), freedom of thought and
expression requires not only a democratic system
where “The decisions of the majority are applied the
absolute sovereignty of the majority prevails”, but
a system which we define as pluralistic democracy,
where “The absolute sovereignty of the majority is
refused, the political and cultural rights of minorities
must be accepted and where the minority of today will
have the right to be the majority in the future”. Because
in pluralistic democracies “to protect the minority or
the opposition, to express the thoughts freely and
without being under any pressure” is obligatory.

In the Turkish legal system there are many detailed
provisions in various laws regarding freedom of
thought and expression particularly regulated under
art. 26 of the Turkish Constitution. Art90 of the
Turkish Constitution stipulates that “The provisions of
the international convention shall prevail in case of a
conflict arising from differences in the provisions on
the same subject related to the fundamental rights
and freedoms, between duly enforced international
conventions and the laws”. Hence, it is indicated as
a constitutional obligation that all courts in charge
of the application of justice and ruling related to
the protection of the freedom of thought and
expression must abide by the European Convention

on Human Rights (Provision related to freedom of
expression under art.10 of the Convention) and the
interpretations in the decisions of the European
Court of Human Rights. Therefore, even if different
legal regulations and/or applications regarding
freedom of thought and expression are promulgated
in our domestic law, art 90 of the Turkish Constitution
guarantees that international conventions shall
prevail in case of any contradiction with international
conventions. Restrictions on the freedom of thought
and expression shall be in the nature of a compulsory
or exceptional measure. As a matter of fact, as per
art.13 of the Turkish Constitution “Fundamental rights
and freedoms can be restricted only for reasons
indicated in the related articles of the Constitution,
without changing their essence and only by law.
These restrictions cannot be contrary to the essence
and spirit of the Constitution, the requirements and
moderation principles of democratic public order
and secular Republic”. In order to have a better
understanding of the meaning and the limits of the
freedom of thought and expression, we shall refer to
the decisions of the European Court of Human Rights
and the decisions of our domestic court referring
thereto:

“Freedom of thought and expression shall mean the
expression of “information” or “ideas” that are not
only favorably received or regarded as inoffensive,
accurate or positive by the majority of the society
and the state but also as to those regarded as negative
or inaccurate or disturbing by the state or part of the
population and and the assurance to individuals that
they will not be subject to any sanction due to such
expressions. Freedom of expression is based on that
pluralism, tolerance and broadmindedness without




“Toplumlarda, yalnizca hos gorilen, saldirgan ve
zararl olmayan gorusleri degil, toplumu yureginden
yaralayan, onu sarsan, asadilayan, rahatsiz eden
gorusleri/inanislari sergilemek de, dustnceyi agiklama
ozqurligine qirer” (Handyside, 7121976, Sunday
Times 26.4.1979, Turkiye Komunist Partisi, 30.1.1998).

" Ifade ozqurligu demokratik bir toplumun esasli
temellerinden birini olusturup, toplumun ilerlemesi
ve her bir bireyin gelisimiigin temel kosullardan biridir.
.Sozlesme'nin 10. maddesinde belirtildigi  Uzere,
bu 6zqurlugun istisnalari vardir; ancak bu istisnalar
dar yorumlanmalidir”” (23.091994 tarihli Jersild -
Danimarka karari; 21.011999 tarihli Janowski - Polanya
karari; 25111999 tarihli Nilsen ve Johnsen - Norvec
karari; 25.07.2001 tarihli Perna - italya karar).

“Avrupa Insan Haklari Mahkemesi'nin kararlarinda,
ifade hurriyetinin  iki istisnasi  olduduna isaret
edilmektedir. Birinci istisna siddeti tesvik edici ve
ovict soylemler, ikinciistisna ise azinliklarakarsi nefret
soylemidir. Bunun igin &nce yazi veya sozUun igeridine
bakilmalidir. Yazi veya Sozler; a) Siddet, bir arac
olarak 6ngortyorsa, b) Kisileri hedef gosterip kanli
bir intikam istiyorsa, ¢) Benimsenen disunceler icin
siddete basvurmanin mesru oldugu ileri strtliyorsa,
d) Insanda saldirgan duyqular uyandiracak bigimde
anlamsiz bir nefret yaratarak siddetin dogmasina
uygun bir ortami kiskirtiyorsa, ifade hurrivetinden
yararlanmayabilir. (Strek / Turkiye, no.l Buyuk Daire,
no 26682/95, Glizel ve Ozer / Turkiye, 6 Temmuz 2010
karari)

Konuyla ilgili olarak Yargitay Ceza Genel Kurulu'nun
2006/9-169 E. Sayili karar kapsaminda Ceza Genel
Kurulu Baskani ve bir Gyenin imzaladidi muhalefet
serhinde ise insan haklari ve uluslararasi temel hak ve
ozqurltklere iliskin sozlesmelere dair adeta bir hukuk
dersi verilerek su vyargilara varlmistir: “ Elestiride
cesitli olaylar aciklanmakla yetinilmemekte, hadiseler
ve bunlar icinde adi gecen kisi ve kurumlarin tutum
ve davranislari hakkinda olumlu ya da olumsuz
degerlendirmelerde  bulunulmaktadir.  Aciklanan
dustince ve kanaatler olumsuz elestiri niteliginde
olunca, onun bir 6vgl olmamasi, sert bir Uslupla
olmasi dodal bir sonugtur..Dustnce aciklama ve
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yayma hurriyeti, Anayasa m.90 geregiic hukukumuzda
kanunla catismasi durumunda daha Ustin norm
olan Avrupa Insan Haklar Sézlesmesi'nin (IHAS). 10.
maddesinde de glvence altina alinmistir. Buna gore
soz konusu hurriyet, kamu makamlarinin midahalesi
olmaksizin ve ulusal sinirlara bakilmaksizin, bir gorise
sahip olma, haber ve dusinceleri elde etme ve bunlari
yayma hakkini da icermektedir.. AIHS'de glvence
altina alinan ifade harriyetinin en genis koruma
sagladigi alan, politik icerikli distince agiklamalaridir...
Mahkemeye gore, "politik ifade" teriminden, kamu
yarar bulunan siyasi sorunlarda, sadece siyasetle
ugrasanlarin dedil, buttin vatandaslarin politik igerikli
dusltnce agiklamalari anlasiimasi gerekir ve bu konuda
herkesin dustnceyi aciklama ve yayma hirriyetinden
en genis sekilde yararlanma hakki vardir.

..Karsi fikrin serbestce ve korkusuz bicimde
sdylenmesinden, demokratik Cumbhuriyet
Tlrkiyesi'nde hala korkulmakta, soylemine izin
verildiginde o g6rislerin kabullenilmis sayilacagi ve
yandas toplayacadi dustnutlmektedir... Yargilanan
ve cezaevi yolculuguna gikartilan hicbir distince
6lmemistir. Aksine maddur duruma dismis, vya
yandas bulmus ya da soyletilmesi yasaklaninca
karanliklara inmistir. Karanliklar kontrol edilemez
alanlardir. Burada distinceyi karsi dustinceyle
ezmek, etkisiz hale getirmek ve yok etmek olgusu
yoktur. O zeminde denetlenemez bir biyime s6z
konusudur...

Bu nedenlerdir ki uygar dunya, fikirleri, hep aydinlikta
tutmak ve ifade edilebilirligini  6zgir birakmak
kararliligindadir. Cok zorunlu ve fakat kisitli sinirlamalar
disinda hicbir dustnce iyi-kotd",  "yararli-zararll”
ayrimina tabi tutulmamaktadir. Dogru ile yanlisin,
ivi ile kotunun goéreceli oldudu, kisiye, zamana ve
zemine gore dedistigi, dinun vanlis ve kotlsunin,
degisen kosullar karsisinda bu giin dodru ve iyi kabul
edilebildigi g6z ardi edilmemelidir.”

Anayasa Mahkemesi'nin  02.04.2014 tarih ve
B.N0:2014/3986 sayili Twitter adli sosyal paylasim
sitesinin erisime engellenmesinin ifade 6zgurliganan
agir bir bicimde ihlali olarak dederlendirildigi karari ise
soyledir;

IFADE VE DUSUNCE OZGURLUGU CERCEVESI
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which there is no democratic society.” (European
Court of Human Rights Handyside/United-Kingdom
Decision B.N0:5493/72) “In societies, the expression
that are not only tolerated, non-hostile and
inoffensive views, but also views/beliefs which deeply
hurt, upset, bother society, form part of the freedom
of expression”(Handyside, 7121976, Sunday Times
26.41979, Turkish Communist Party, 30.11998).

“_Freedom of expression constitutes the basis of
a democratic society and one of the fundamental
conditions necessary for a society to progress and
each individual to evolve... As indicated under art.10
of the Convention, there are certain exceptions to
this freedom whichmust be interpreted in the narrow
sense.” (23.09.1994 Jersild — Denmark decision;
21.011999 Janowski — Poland decision; 25111999
Nilsen and Johnsen — Norway decision; 25.07.2001
Perna — Italy decision).

“In the decisions of the European Court of Human
Rights, it is underlined that the freedom of expression
has two exceptions. Expressions encouraging and
praising violence constitute the first exception and
discourses of hate against minorities constitute the
second expression. For this, we must first look into the
content of the text or word. Text or the words may not
benefit from the freedom of expression if such words
a) foresee violence as a means, b) target people and
claims a bloody vengeance, ©) claim the legitimacy
to resort to the use of violence for the adopted
thoughts, d) provoke an environment adequate for
violence to arise, by creating an meaningless hate
provoking hostile feelings in people.(Strek / Turkey,
no.l Great Chamber, no 26682/95, Guzel ve Ozer /
Turkey, decision dated 6 July 2010)

Regarding the matter, within the scope of the decision
No. 2006/9-169E of the Court of Appeal, Assembly
of Criminal Chambers, in the objection annotation
signed by the Chairman of the Assembly of Criminal
Chambers and a member, a course is somehow
presented on human rights and international
fundamental rights and freedoms and the following
judgment is rendered: “.In the criticism, not only
various events are explained but also favorable and

unfavorable assessments are made on events and
the behavior of persons and institutions mentioned.
When the thoughts and opinions explained are in
the form of criticism, it is quite expected that they
do not constitute tributes but bear a hard tone...
The freedom to express and disseminate thoughts
is also guaranteed by Article 10 of the European
Convention on Human Rights (AIHS), which prevails
in case of a contradiction with the domestic law, by
virtue of Article 90 of the Constitution. Accordingly,
such freedom also covers the freedom of having an
opinion, procure news and thoughts and disseminate
them, without the intervention of public authorities
and regardless of national boundaries... The field with
the greatest protection provided under the AIHS
regarding freedom of expression is the expression
of political thoughts... According to the Court, the
term “political expression” must be conceived as the
expression of political thoughts by all the citizens, not
only those involved in politics, concerning political
problems with public interest and everyone has the
right to express and disseminate its thought, in the
broadest sense.

..In the democratic Republic of Turkey, it is
still believed that when opposite thoughts are
expressed freely and undauntedly, they will be
considered as adopted and will rally supporters...
No thought judged and sent to prison dies. On the
contrary, it became a victim or found supporters
or plunged into darkness when it was forbidden to
express it. Darkness is an uncontrollable area. Here,
the aim is not to oppress the thought by a counter-
thought, make it ineffective and eliminate it. There
is an inevitable growth on such grounds...

For this reason, the civilized world is committed to
break out the expressibility of the ideas and preserve
the ideas enlightened. Apart from compulsory but
restricted cases, no thought can be distinguished
as “‘good-bad” or"'useful-harmful”. One must not
overlook that the truth and the wrong, the good and
the bad are relative, varies according to persons, time
and circumstances, the wrong and bad of yesterday
can be the right and the good of today”.

FRAMEWORK OF THE FREEDOM OF THOUGHT AND EXPRESSION



“..Somut olayda, erisimin engellenmesinin URL
bazinda dedil de tim bir siteye yonelik erisimin
engellenmesi seklinde uygulandigi gérilmektedir.
5651 sayili Kanun’da yer alan diizenlemeler dikkate
alindiginda TiB’in kararina dayanak gdésterdigi
mahkeme kararlarini asan ve milyonlarca kullanicisi
bulunan bir sosyal medya adi olan twitter.com
sitesine erisimin tamamen engellenmesini éngdren
islemin kanuni dayanadinin bulunmadigi ve bu
sosyal paylasim sitesine erisimin kanuni dayanagi
olmaksizin ve sinirlari belirsiz bir yasaklama karari ile
engellenmesinin demokratik toplumlarin en temel
degerlerinden biri olan ifade 6zgirligine agir bir
mudahale olusturdugu agiktir. Budurumda, bireysel
basvuruya konu edilen ihlal iddiasinin konusunu
olusturan ifade 6zgurliginin demokratik hukuk
devletindeki 6nemi dikkate alindiginda TiB
tarafindan twitter.com isimli internet sitesine
erisimin engellenmesi vyalnizca bu engellemeye
dayanak gosterilen ve URL bazli verilen kararlarin
muhataplarini degil, twitter.com agindan yararlanan
tim kullanicilarin ifade 6zgurligine yonelik agir
mudahale niteliginde oldugu ve hukuki dayanaginin
olmamasi nedeniyle basvurucularin  Anayasa’nin
26. maddesinde korunan ifade 6zgurligunan ihlal
edildigine karar verilmesi gerekir.”

Ornek kararlardan anlasildidi Gzere gerek Avrupa
Insan Haklari Sozlesmesi gerekse T.C. Anayasas
uyarinca dusiunce ve ifade 6zgurligu demokratik
toplumun asli unsurudur. Anayasa Mahkemesi'nin
02.04.2014 tarih ve B.N0:2014/3986 sayili kararinin
tam metninde belirtildigi Uzere kamu makamlari
Anayasa’nin 13. ve 26. maddeleri kapsaminda zorunlu
olmadikga ifadenin agiklanmasini ve yayilmasini
yasaklamamali ve yaptirimlara tabi tutmamali; ifade
6zqurligunin gercek ve etkili korunmasi icin gereken
tedbirleri almalidir. Dustnce ve ifade 6zgurligune
yonelik hakkin amacina uygun sekilde kullanimini son
derece zorlastiran, ciddi suretle guglestiren, 6rtuld bir
sekilde kullanilamaz hale koyan ve etkisini ortadan
kaldiran sinirlamalar ise kabul edilemezdir.
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Unutulmamalidir ki distnce ve ifade 6zgurligunin
sadece “hos buldugumuz/katildigimiz/onayladigimiz
durumveolaylara” dairmevcudiyet bulmasistphesizki
korumaya alinan hak tanimiicin yetersizdir. Birifadenin
ivi, dogru, hos bulunmasi kisiye, topluma, zamana vb.
bircok farkli kritere gore dedisebilmektedir. Daha da
onemliolan husus, hukukun Gstinltgunin s6z konusu
oldugu toplumlarda; bir dustncenin ifade edilmesi
onun dodru oldugunun kabul edildigi anlamina
gelmemektedir. Dolayisiyla dustnce ve ifadeleri
“yasaklamak” yerine ifade edilen her dustnceyi karsit
dusunceyle yok etmek, yanlishigini ortaya koymak, bu
tartisma ortamiyla aydinlida ulasmak mimkandur, bu
husus da yine distnce ve ifade 6zgurlagu hakkinin bir
glvencesidir. Bu kapsamda ifadelerin; siddeti tesvik
edici/ovuct olmadigi, belli bir kisiyi hedef gostererek
kanli bir intikama yonlendirmedidi, insanda saldirgan
duygular uyandiracak bicimde anlamsiz bir nefret
yaratarak siddetin dogmasina uygun bir ortami
kiskirtmadigi strece -sert, rahatsiz edici olsalar dahi-
ozgurce dile getirilmeleri ‘ileri demokrasilerde” basa
bela degildir ancak bunun aksinin ifade edilmesi de
benzerolarak esasindadistnce ve ifade 6zgurligunin
kullaniimasidir, engellenmemelidir, nitekim yazar ve
filozof Voltaire’in dedidi gibi “Fikirlerinizden nefret
ediyorum. Ama onlari savunabilmeniz icin hayatimi
feda etmeye hazirm.”

Harika Kocacik 2008 yilinda Istanbul Universitesi Hukuk Fakultesi'nden mezun olmustur.
2010 vili itibariyle Egemenoglu Hukuk Blrosu'nda calismaya baslayan Kocacik, ceza
hukuku, uluslararasi insan haklari hukuku, bilisim hukuku ve idare hukuku alanlarinda

uzmanlasmis olup Istanbul Barosu'na kayithdir,
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The decision of the Constitutional Court, dated
04/02/2014, No. B.N0:2014/3986, where the
prohibition of access to the social networking site
Twitter is adjudicated as a severe violation of the
freedom of expression is as follows:

“.In the present case, it is observed that the
prohibition of access is not applied on a URL basis
but to the whole site. It is clear that considering the
provisions of the Law No. 5651, the total prohibition
of access to the social media network twitter.com
having millions of users and exceeding the court
decisions shown as basis to the TiB’s decision has no
legal grounds and the prohibition of access to this
social networking site, without legal grounds and
determined limits constitutes a severe intervention
to the freedom of expression which is one of the
most basic values of democratic societies. In this
case, considering the importance in a democratic
State of law of the freedom of expression forming
the subject of the violation argument in the
individual application made, a decision must be
pronounced that the prohibition by TiB of access
to the Internet site named twitter.com is in the
nature of a severe intervention to the freedom of
expression of not only the interlocutors shown as a
basis to this prohibition and the URL based decisions
but to all users benefitting from the twitter.com
network and as it has no legal grounds, the freedom
of expression of applicants protected by Article 26
of the Constitution is violated”.

As can be observed from precedents, as per the
European Convention on Human Rights and the
Turkish Constitution, the freedom of thought and
expression is a fundamental element of a democratic
society. As indicated in the full text of the decision
of the Constitutional Court, dated 04/02/2014, No.
B.N0:2014/3986, unless reqgulated under Article 13
and 26 of the Constitution as an obligatory, public
authorities shall not prohibit the declaration and
dissemination of expression, and shall not impose

sanctions on this matter and shall take measures
for the real and effective protection of the freedom
of expression. Restrictions which seriously impede,
obstruct and make unfunctional implicitly of the right
related to the freedom of thought and expression and
which remove its impact are inacceptable.

We must not forget indeed that the existence of the
freedom of thought and expression only for “cases
and events we appreciate/participate/approve”
is insufficient for the definition of the right under
protection. Whether an expression is good, correct,
or pleasant can vary according to the person, society,
time etc. or many different criteria. The point which is
more important is that in societies where supremacy
of law exists, the expression of a thought does not
imply that it is considered as correct. Therefore,
instead of “prohibiting” thoughts and expressions, we
can eliminate each thought expressed by a counter-
thought, put forth the error, and reach enlightenment
in this discussion environment, this point is a guarantee
of the right to freedom of expression and thought.
Within this context, unless the expressions are not
encouraging/praising violence, do not target one
person and direct to a bloody vengeance, do not
create 3 meaningless hate so as to raise hostile feelings
in people and do not incite an environment which is
adequate for violence to arise — even if they are hard,
or bothersome — their free expression in not a trouble
in “advanced democracies’, however the expression of
the contrary is similarly a use of the freedom of thought
and expression in fact and must not be impeded, as a
matter of fact as the writer and philosopher Voltaire
said “I hate your thoughts but | am ready to sacrifice my
life for you in order to defend them”.

Harika Kocacik graduated from Law Faculty of Istanbul University in 2008. Ms. Kocacik
joined the Firm in 2010 and has been an assoiciate since then. Her practice focuses on
criminal law, international human rights law, IT law, administrative law. She is registered

to Istanbul Bar Association
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