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Egemenoglu Hukuk Burosu icin bircok yeniligi ve éncl adimi igeren bir seneyi tamamlamis bulunuyoruz. Yeni
ofisimizde, buyuyen ve gelisen ekibimizle ¢alismalarimizi her gin bir adim daha ileriye tasimanin mutlulugu ve
memnuniveti icindeyiz. Bu yilda da farkli sektorlerden yeni mivekkillerimiz ve iginde bulundugumuz hukuki
hizmet sektorinde onculik ettigimiz teknoloji odakli yeni projelerimiz ile yolumuza devam etmekteyiz.

Ceride biraktigimiz yil Turk hukuku igin de bircok yeniligi, dedisikligi ve uyqulamayi ardi ardina giindemimize
tastyan verimli ve hareketli bir yil oldu. Degderli mivekkillerimize hukukun dedisen ve gelisen yeni alanlarinda da
en hizli ve dogru bir sekilde, titizlikle hizmet sunmaya calistik, guzel ve basarili projelere birlikte imza attik. Adim
atmis oldugumuz veni yilda siz degerli muvekkillerimiz ve guclt ekibimizle birlikte daha iyi basarilara ve projelere
imza atmak, ginumuz dunyasinin gelisen teknolojilerini hukuki hizmetlerimizi daha ileri bir noktaya tasimak adina
aktif kullanmak ve bu hususta da 6nculik etmek temennisi icindeyiz.

Dokuzuncu sayimiz olan bu son bultenimizde, son zamanlarda hukuki gindemlerde Gnemle yerini alan
konkordato, kisisel verilerin korunmasi, déviz cinsinden veya dévize endeksli sézlesme yasadi, basin hukukunda
cezai sorumluluk, isverenin is kazalar karsisindaki sorumluluklari gibi birgok konunun en 6nemli soru
isaretlerinden hareketle sizler igin toparlayici, hatta daha fazlasini iceren bir bilgi paylasimi yapmak istedik. Her
sayimizda belirttidimiz gibi bu énemli ¢alismanin gelecek sayilari igin konu 6nerileriniz ve tavsiyeleriniz olursa
bizlerle paylasmanizi rica ediyoruz.

2019 yilinin Egemenodlu ailesi, dederli muvekkillerimiz, dostlarimiz ve meslektaslarimiz ile Turk hukuku adina
daha iyi bir olmasini dilerim.

YUNUS EGEMENOGLU
Yonetici Ortak

DEAR CLIENTS AND COLLEAGUES,

We have completed a year with many innovations and pioneering steps for Egemenoglu Law Office. In our new
office, we are in the happiness and contentedness of moving our work one step further every day with our
growing and developing team. This year, we continue our way with our new clients from different sectors and
with our technology-oriented new projects that we lead in the legal services sector.

The year we left behind was an efficient and active year for Turkish law, which brought successive innovations,
changes and practices into our agenda. We have tried to provide legal services to our esteemed clients in the
fastest and right way also in the new areas of the changing and developing law and we have carried out pleasant
and successful projects together. In the new year we have stepped in, we wish to put our signature under better
achievements and projects with our valued clients and strong team, to use developing technologies of today’s
world for moving our legal services to a more advanced point and we wish to lead also in this respect.

In this last newsletter which is our ninth issue, we wanted to share summative and even much more extensive
information regarding to many subjects such as concordatum, protection of personal data, the restriction of
contract in foreign currency or foreign exchange index, criminal liability in press law, the employer’s liabilities
in relation to occupational accidents and other subjects recently on legal agendas with reference to the most
important question marks. As we mentioned in each issue of ours, we would like to ask you to share with us if you
have any subject suggestions and recommendations for future issues of this important work.

I'would like to wish the year of 2019 to be a better year for Egemenodglu family, our esteemed clients, friends and
colleagues and on behalf of Turkish law.

YUNUS EGEMENOGLU
Managing Partner
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ltalyanca’da “uyusma, anlasma” anlamina gelen
concordato s6zctgu, Latince kokenli olan ve duygu-
dustnce birligine varmak anlamindaki concordare
fillinden turemistir. Dilimize de konkordato olarak
gecmis olup, etimolojik anlami taraflarin anlasmasi-
uyusmasi seklindedir.

Bir yeniden vapilanma hukuku kurumu olan
konkordato, hukuksal anlamini 2004 sayili Icra ve
Iflas Kanunu’nun Konkordato ile Sermaye Sirketleri
ve Kooperatiflerin = Uzlasma  Yoluyla  Yeniden
Yapilandiriimasi baslikli On ikinci Bapta dizenlenmis
ve 7101 sayili yasanin 13. maddesi ile dedisik 285.
ve devami maddelerinde duzenlenmistir.  Bu
yonlyle, uzlasma yoluyla yeniden vyapilandirma
yolu ve kurumu olan konkordato, alacaklilar ile
borglularin anlasmasina dayanan bor¢ 6deme ve
tasfiye sozlesmesidir. Hukuksal agidan iflas hukuku
kapsaminda degerlendirilebilecek ve bor¢lunun tim
alacakllariniilgilendiren kolektif icra kurumudur.

Icra ve Iflas Hukukumuzda cok 6nceden beriyer alan
konkordato, 28.02.2018 tarih ve 7101 sayili yasayla
birlikte islevsel hale getirilmis ve iflasin ertelenmesi
kurumunun kaldinlmasiyla, deyim yerindeyse onun
boslugunu doldurmak amaciyla yerine getirilmis bir
kurumdur. Her ne kadar 7101 sayili yasadan 6nce
de duzenlenmis olsa da, kurallari ve isleyisi 6nemli
olcide dedistirilmistir. Bu agidan iflasin ertelenmesi
kurumunun kisaca irdelenmesinde yarar vardir.
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SERKAN SILACI
silaci@egemenoglu.com

Tipki konkordato kurumu gibi Isvicre cra ve iflas
Hukuku'ndan Glkemiz lcra ve Iflas Hukuku'na
kazandirilan bir kurum olan iflasin ertelenmesi,
evveld 6762 sayili Turk Ticaret Kanunu'nun 324.
maddesinin 2. fikrasinda ve 1163 sayili Kooperatifler
Kanunu’nun 63. maddesinde duzenlenmistir. 2004
sayili Icra ve iflas Kanunu’nda 17.07.2003 tarihli 4949
sayili yasa ve 12.02.2004 tarihli 5092 sayili yasayla
yapilan degisikliklerle 179. ve devami maddelerinde
iflasin ertelenmesi kurumuicra ve iflas hukukumuzda
da tesis edilmis ve gelistirilmistir.  Ozellikle
2001 ekonomik krizi ve pesine IMF iyilestirme
programlarinin etkisiyle ihtivag duyulan bu alani
iflasin ertelenmesi nitelikli bir sekilde doldurmustur.

iflasin ertelenmesi kurumu, konkordatodan bazi
yonleriyle ayrilmaktadir. Bu kapsamda olmak Gzere,
ornegin, iflasin  ertelenmesi  yalnizca sermaye
sirketleri ve kooperatifler i¢in uygulanabiliyorken
konkordato gergek ve tiizel kisi tiim borglular igin
uygulama alani bulabilir. iflasin ertelenmesinde 6n
kosul borca batiklik (pasifin aktiften cok olmasi) iken
konkordatoda borca batikhk 6n kosul degildir,
malvarligi degeri pasifinden fazla olan her borclu
konkordato yoluna basvurabilir. Yine, rehinle temin
edilmemis alacaklar icin konkordato muhleti
boyunca faiz islemez iken iflasin ertelenmesinde
her zaman faiz islemeye devam etmektedir.
Hukuksal nitelik itibariyle iflas yargilamasi iginde bir
gegici tedbir yolu olan iflasin ertelenmesine karsilik
konkordato borglarin tahsil ve tasfiyesine dair
bir anlasmadir. iflasin acilmasindan sonra iflasin
ertelenmesi olanagi yokken konkordatonun iflasin
acilmasindan sonra da uygulanmasi miimkdnddar.
En onemlisi, iflasin ertelenmesinde alacaklilarla
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CONCORDATUM:

ANATOMY OF DISCHARGE

OF DEBT AGREEMENT

A) INTRODUCTION

The word of concordato has been derived from
the Latin word of concordare in the meaning of
coming to an agreement on feelings and opinions
and means ‘“reconciliation, consensus” in Italian.
It has been passed to our language as konkordato
and its etymological meaning is the agreement —
consensus of the parties.

The legal meaning of the concordatum which is
a facility of a Financial Restructuring Law is set
out in the twelfth chapter of the Bankruptcy and
Enforcement Law No. 2004 under the title of
“Reconstruction of Corporations and Cooperatives
through Reconciliation” and in the Article 13, revised
Article 285 and afterwards of Law No. 7101. The
concordatum is a way of restructuring through the
agreement according to these characteristics of it
and a discharge of debt agreement based on the
consensus of creditors and debtors.

Concordatum is a collective enforcement facility
which is considered legally within the framework
of bankruptcy law and concerns all creditors of the
debtor.

B) THE DEVELOPMENT OF THE
CONCORDATUM IN TURKISH LAW

The concordatum takes place in the bankruptcy
and enforcement law from of old and has been
made more functional with the Law No 7101 dated
28.02.2018. If so, the concordatum is a legal facility
to replace the postponement of bankruptcy upon
the abolition of the term of postponement of
bankruptcy. Although it has been regulated before

Law No. 7101, its rules and procedures have been
changed considerably. In this respect, it is useful to
briefly examine the institution of postponement of
bankruptcy.

Postponement of bankruptcy is a legal facility
that has been granted to the Turkish Bankruptcy
and Enforcement Law from the Swiss Bankruptcy
and Enforcement Law, just like the concordatum.
The postponement of bankruptcy regulated in
Article 324 of the Turkish Commercial Code No.
6762 and Article 63/2 of the Cooperatives Law. The
postponement of bankruptcy which also regulated
in Articles 179 and afterwards — was amended by Law
No. 4949 dated 17.07.2003 and Law No. 5092 dated
12.02.2004 — of the Bankruptcy and Enforcement
Law No. 2004 and in this manner it was established
and developed in our enforcement and bankruptcy
law. The postponement of bankruptcy has filled this
area in need with the impact of the 2001 economic
crisis and the subsequent IMF improvement
programs.

The postponement of bankruptcy differs from the
concordatum in some aspects. In this context, for
example, postponement of bankruptcy can only
be applied for corporates and cooperatives, while
the concordatum is applicable for all borrowers
including natural persons. In the postponement
of bankruptcy, being deep in debt (the liabilities
are more than assets) is the prerequisite but
not a prerequisite in the concordatum. Every
borrower who has more asset value than his/her
liability can apply for concordatum. Moreover, for
the receivables collateralized by the pledge,
the interest do not accrues during the term, but

CONCORDATUM: ANATOMY OF DISCHARGE OF DEBT AGREEMENT




anlasma kosulu aranmamakta olup alacaklilarin
etkinligi yok denecek kadar az iken konkordatoda
temel belirleyici husus alacaklilarin en azindan
belli bir kismiyla anlasmadir.

icra ve Iflas Kanunu'nun 285. — 309. maddeleri
arasinda duzenlenen konkordato, yasanin ruhuna
egemen olan anlayisa gore (¢ gesittir. Buna gore;

iflas onleyici konkordato  olarak  da
anlandirilabilecek olan &adi konkordato, lcra
ve Iflas Kanunu’'nun 285. maddesinde tanimini
bulmustur. Buna gore, borglarini vadesi geldigi
halde 6deyemeyen veya vadesinde 6deyememe
tehlikesi altinda bulunan herhangi bir borglu,
vade verilmek veya tenzilat yapilmak suretiyle
borglarini  6deyebilmek veya muhtemel bir
iflastan kurtulmak icin konkordato talep edebilir.
Bu anlamiyla adi konkordato kendi igerisinde
vade konkordatosu ve tenzilat konkordatosu
olmak lzere ikiye ayrilir. Ayrica hem vade
hem de tenzilat istenebilir. Borca batik olmayan
borclular icin vade konkordatosu yapilabiliyorken
borca batik borclular icin de tenzilat (indirim)
konkordatosu yapilabilir. Bor¢lunun kendisi adi
konkordato isteyebilecedi gibi alacaklilardan biri
de isteyebilir.

icra ve flas Kanunu’nun 309. maddesinde
dizenlenen  iflastan  sonra  (ifldas  igi)
konkordato. Bu konkordato turinde de tipki
adi konkordatoda oldudu gibi vade ya da tenzilat
istenebilecedi gibi ikisi birlikte de istenebilir. iflas
kararindan sonra, muflis, konkordato teklifini iflas
idaresine verir. iflas idaresi bu konudaki gérising
de ekleyerek durumu ikinci alacaklilar toplantisini
toplayarak alacaklilara bildirir. Burada konkordato
muhleti olmadigi gibi komiser de atanmaz.

icra ve flas Kanunu'nun 309/a ve 309/1.
maddelerinde duzenlenen malvarhginin terki
suretiyle konkordato. Bu tur konkordatoda
borglu, alacakhlara  malvarliginin = bir  kismi
ya da tamami Uzerindeki tasarruf vetkisini
devredebilecedi gibi tasinmazlarini alacaklilarina
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da devredebilir. Niteligine aykiri dusmedikge
adi konkordatodaki duzenlemeler burada da
uygulanabilir.

Bor¢lu iflasa tabi ise muamele merkezinin, iflasa tabi
degilse vyerlesim yerinin bulundugu yerdeki asliye
ticaret mahkemesi konkordato davasinda yetkili
ve gorevli mahkemedir. Aslive ticaret mahkemesi
bulunmayan vyerlerde bu vyetki, asliye ticaret
mahkemesi sifatiyla asliye hukuk mahkemesinindir.

Konkordato  isteminde  bulunan,  02.06.2018
tarihli Resmi Gazete’de vyayimlanan Konkordato
Gider Avansi Tarifesi’nde belirtilen gider avansini
yatirmak zorundadir. Tarife’nin  3/1. maddesine
gore konkordato gider avansi; her turld tebligat ve
posta Ucretleri, bilirkisi ve konkordato komiserleri
Ucretleri, ilan Gcreti, iflas gideri ile dosyanin bolge
adliye mahkemesi ve Yargitay'a gidis donus Ucretleri
gibi giderleri kapsar.

Konkordato uygulamasinda bir takim tartismalarin
gindeme gelmesiyle birlikte vyasada dedisiklik
yapilmasi  tartisiimis  ve  sonugta  Abonelik
Sozlesmesinden Kaynaklanan Para Alacaklarina iliskin
Takibin Baslatilmasi Usult Hakkinda Kanun Teklif'nin
yasalasmasiyla birlikte konkordato basvurusu ve
bu basvuruda aranacak belgeler dedistirilmistir. Bu
kapsamda denetim raporunu hazirlayacak kuruluslar
degistirilmistir.

Yine, komiserlerin listeden segilmesi zorunlulugu
getirilmistir, buna gore l¢ komiser atanmasi
durumunda komiserlerden birisinin mahkemenin
bulundugu yerde faaliyet géstermesi ve Kamu
Gozetimi, Muhasebe ve Denetim Standartlari
Kurumu tarafindan yetkilendirilmis ve sorumlu
denetgi olarak onaylanmis bagimsiz denetgiler
arasindan secilmesi gerektigi diizenlenmistir.
Ayrica, secilecek komiserlerin  bilirkisilik bolge
kurullarinin olusturdugu  komiser  listesinden
secilmesi  kurali getirilmis ve bu listeye kayit
olabilmek icin Adalet Bakanhdi tarafindan izin verilen
kurumlardan editim almasi zorunlu tutulmustur.
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the interest continues to be accrued at all times in
the postponement of bankruptcy. In respect of
legal qualification, despite the postponement of
bankruptcy, whichis away of interim measures within
the bankruptcy proceedings, the concordatum
is an agreement on the collection receivables
and discharge of debts. Bankruptcy cannot be
postponed after the opening of the bankruptcy
but the concordatum can be applied after the
opening of the bankruptcy. Most importantly, in
case of postponement of bankruptcy, the condition
of agreement with creditors is not required and the
efficiency of creditors is negligible while the main
determinant of concordatum is agreement with
at least a certain part of creditors.

C) TYPES OF CONCORDATUM

The concordatum, which is held between the articles
285and 309 of the Bankruptcy and Enforcement Law,
consists of three kinds according to the dominant
spirit of law. Hereunder;

1. The ordinary concordatum, also known as
preventive concordatum, is defined in Article
285 of the Bankruptcy and Enforcement Law.
Accordingly, any debtor who is unable to pay
his/her debts at the due date or who is in the
danger of failing to pay on his/her debts in due
terms may demand on concordatum to pay for
his/her debts or to avoid possible bankruptcy
by additional maturity or discount. In this sense,
the ordinary concordatum is divided into
two as maturity concordatum and discount
concordatum. Also, both maturity and discount
may be demanded. The maturity concordatum
can be applied for the debtors who are not deep
in debt, while the discount concordatum can be
applied forthe debtors who are deep in debt. The
borrower may request a concordatum or one of
the creditors may also request it.

2. Concordatum in bankruptcy (after the
declaration of bankruptcy) which is regulated
in Article 309 of the Turkish Bankruptcy and
Enforcement Law. In this type of concordatum,
just as in the ordinary concordatum, the maturity

or the discount may be requested separately
or both may be requested together. After the
bankruptcy decision, the bankrupt gives the
concordatum offer to the administration of
bankruptcy. The administration of bankruptcy
adds the opinion on this subject and calls for
the second creditors meeting and notifies the
creditors. Here, the term of concordatum is not
in question or the trustee in composition is not
appointed.

3. Concordatum by abandonment of assets which
is regulated in Articles 309/a and 309/1 of the
Turkish Bankruptcy and Enforcement Law. In such
a concordatum, the debtor may transfer the right
of disposition on assets partly or wholly to the
creditors as well as may transfer the immovable
assets to creditors directly. Provisions of the
ordinary concordatum can also be applied here,
unless it is contrary to its nature.

D) APPLICATION FOR CONCORDATUM

The competent court on the jurisdiction of
concordatum is the commercial court of first
instance at location of proceedings where the
debtor is subject to bankruptcy, if the debtor is
not subject to bankruptcy, where the settlement
is located. In places where there is no commercial
court of first instance, this competence is belong
to the civil court of first instance in the character of
commercial court of first instance.

The person requesting for the concordatum
is obliged to pay the advance on expenses fee
specified in the Tariff of Concordatum Expense
Advances published in the Official Cazette dated
02.06.2018. According to Article 3/1 of the Tariff
advance on expenses of concordatum covers the
expenses such as all kinds of notice and postage
fees, charges of expert and trustee in composition,
announcement fee, bankruptcy expense and the
court expenses of the Regional Court of Justice and
Supreme Court of Appeal.

With the some discussions in the concordatum
application that came up lately, amendments to the

CONCORDATUM: ANATOMY OF DISCHARGE OF DEBT AGREEMENT



Borclu konkordato davasini acarken, Icra ve Iiflas
Kanunu’nun 286. maddesinde dizenlenen su
belgeleri dava dosyasina eklemek zorundadir:

a. Konkordato 6n projesi. On projede borglunun
borglarinihangi oranda veyavadede 6deyecedini,
bu kapsamda alacaklilarin alacaklarindan hangi
oranda vazgecmis olacaklarin,  6demelerin
yapllmasi igin  bor¢lunun mevcut mallarini
satip  satmayacadini,  borclunun  faaliyetine
devam edebilmesi ve alacaklilarina 6demelerini
yapabilmesi icin gerekli mall kaynadin sermaye
artinmi veya kredi temini yoluyla yahut baska bir
yontem kullanilarak saglanacadini gosterir.

b. Bor¢lunun  malvarhiginin - durumunu  gosterir
belgeler

C. Borclu defter tutmak zorunda olan kisilerden
ise Turk Ticaret Kanunu’'na gore hazirlanan son
bilanco

d. Gelir tablosu
e. Nakit akim tablosu

f. Hem isletmenin devamliligi esasina gore hem
de aktiflerin muhtemel satis fiyatlari Gzerinden
hazirlanan ara bilancolar

g. Ticari defterlerin agilis ve kapanis tasdikleri ile
elektronik ortamda olusturulan defterlere iliskin
e-defter berat bilgileri

h. Maddive maddiolmayan duran varliklara ait olup
defter degerleriniiceren listeler

i. Tam alacak ve borclari vadeleri ile birlikte
gosteren liste ve belgeler

j. Alacaklilari, alacak miktarlarini ve alacaklilarin
imtiyaz durumunu gosteren liste

k. Konkordato on projesinde yer alan teklife gore
alacaklilarin eline gegmesi ongortlen miktar
ile borclunun iflasi halinde alacaklilarin eline
gecebilecek muhtemel miktari karsilastirmali

R
olarak gosteren tablo

[. Kamu Gozetimi, Muhasebe ve Denetim
Standartlari Kurumu’'nca kamu  vararini
ilgilendiren kuruluslarin  denetimi kapsaminda
hazirlanacak  denetim  raporu. Bu rapor
hazirlanirken konkordato 6n projesinde yer alan
teklifin gergeklesecegihususunda makul glivence
verilmesi gerekir. Bu raporu hazirlayan kurum
veya kuruluslar, rapor iceriginde sunacaklari
bilgi ve belgelerden ve buna badli olusabilecek
zararlardan sorumludur.

Bor¢lunun konkordato talebine ekleyecedi belgeler
arasinda yer alan mali tablolar, konkordato talebiyle
asliye ticaret mahkemesine basvuru tarihinden
geriye dogru en fazla kirk bes gun onceki tarihli
olabilir.

Konkordato talebini inceleyen asliye ticaret
mahkemesi, dncelikle icra ve iflas Kanunu’nun 286.
maddesinde yer alan belgelerin tam olup olmadigini
inceler. Belgelerin tam olmasi durumunda hemen
gecici muhlet karari verir ve borglunun mallarinin
korunmasini gerektiren tum onlemleri alir. Cegici
muhlet karariyla birlikte, borglu, mahkemeden izin
almadan rehin tesis edemez, kefil olamaz, tasinmaz
ve isletmenin devamli tesisatini kismen dahi olsa
devredemez, sinirlayamaz, karsiliksiz kazandirma
islemi yapamaz. Tasarruf yetkisinin sinirlanmasini
mahkeme tapuya serh ettirebilir.

Gegici mihlet tGg ay igin verilir, bu sirenin sonunda
borglu talep eder ve komiserden de olumlu goriis
alinirsa bu siire iki ay daha uzatilabilir. Cecici
muhletin sonunda yine komiserin verecedi raporla
birlikte bir yillik (on iki aylik) kesin muhlet verilir, bu
strenin sonunda da borglu talep eder ve komiser
heyeti olumlu goérus sunarsa kesin muhlet alti ay
daha uzatilir.

Gegici mihlet kesin mihletin sonuglarini
doguracagindan gegici mihlette verilen kararlar
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law are discussed and as a result, the Bill of Law on
Procedure of Commencing Execution Proceedings
of Receivables Arising from Subscription Agreements
has passed into law. With this law, the application
for concordatum and the documents required to
apply for concordatum have been changed. In this
context, also the institutions that will prepare the
audit report have been changed.

Again, the trustees in compositions were obliged
to be selected from the list. Accordingly, in the
event of the appointment of three Trustee
in Composition, one of the trustee has to
be selected from among the independent
auditors authorized by the Public Oversight,
Accounting and Auditing Standards Authority
and approved as cap auditors, provided that they
carry on the business in the province where the
court is located. Also, it was envisaged by the Law
that the trustees would be selected from the list of
trustees in composition established by the regional
commission of experts and in order to register in the
list, it is obligatory to have the education from the
institutes allowed by the Ministry of Justice.

The Borrower shall append the following documents
to the case file as set out in Article 286 of the
Bankruptcy and Enforcement Law when opening
the concordatum law suit;

a. Preliminary Project. In the preliminary project it
should be shown that; the extent to which the
debtor will pay the debts at the rate or in the
term, in which ratio the creditors will give up their
receivables, the issue of selling or not selling
the current assets of the debtor to make the
payments, the continuation of the activity of the
debtor and making payments to its creditors by
means of capital increase or credit supply or by
using another methods.

b. Documents indicates status of the assets of
debtor:

C. Last Balance Sheet issued in accordance with
Turkish Commercial Code - if the borrower is
have to keep the commercial books

d. Statement of income
e. Cash Flow Statement

f. Interim Balance Sheets prepared on the basis of
the continuity of the enterprise as well as the
possible sales prices of the assets

g. E-book license information on commercial
books created in electronic form and opening
and closing ratifications

h. Statements of material and non-material fixed
assets based on book values

i. Statements and documents showing all
receivables and debts along with their maturities

j. List of creditors, receivable amounts and the
privilege status of creditors

K. Statement comparing the amount that s
expected to be received by the creditors and
the amount that is possible to be received by the
creditorsinbankruptcy according to the proposal
in the preliminary project of the concordatum

[ Audit report prepared by the Public Oversight,
Accounting and Auditing Standards Authority
within the scope of auditing of public interest
entities. In the preparation of this report,
reasonable assurance should be given that the
proposalinthe preliminary project willbe realized.
The institutions or organizations preparing this
report are responsible for the information and
documents they provide in the report and the
damages that may occur correspondingly.

The financial statements, which are included in the
documents to be appended by the debtor to the
request for concordatum, may be no more than
forty-five days before the date of application to the
commercial court of first instance.

E) TEMPORARY TERM, DEFINITE
TERM, TRUSTEE IN COMMPOSITION
AND BOARD OF CREDITORS

The commercial court of first instance, which
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ve uygulanan tedbir kesin mihlette de devam
eder. Mahkeme, kesin muhlet ile ilgili kararini gegici
muhlet icerisinde verir. Mahkeme alacaklilar ve
borcluyu dinleyerek kesin muhlet hakkinda bir karar
verir. Mahkeme konkordato én projesinin basariya
ulasmasinin olanakli oldugunu tespit ettiginde kesin
muhlet kararini verir. MUhlet kararlarinin tamami ilan
edilir.

Konkordato  6n  projesinin - yurGtalmesi  ve
denetlenmesi,buprojeyleveborclununfaalivetleriyle
ilgili bilgilendirme raporlarini mahkemeye sunarak
bu konuda yardimci olan konkordato komiserinin
calisma usul ve esaslari Adalet Bakanlidrnca gikarilan
Konkordato Komiserinin Niteliklerine ve Alacaklilar
Kurulunun Zorunlu Olarak Olusturulmasina Dair
Yonetmelik'te belirlenmistir. Bu anlamda komiser,
TUr vatandasi olmal, tam ehlivetli olmali, en
az dort yillik lisans editimi veren fakiltelerden
mezun olmak ve bes yildan az olmayan bir mesleki
deneyime sahip olmak, iflas etmemis olmak, son
U yil icinde komiserlik gorevine son verilmemis
olmak, disiplin yoninden meslekten c¢ikarilmamis
veya yasaklanmamis olmak, kamu hizmetinden
vasakli olmamak, kasten islenen suclardan oturd
hukum giymemis olmak, terdr 6rgitleriyle baglantili
olmamak zorundadir.

Alacaklilar Kurulu da mahkeme tarafindan kesin
muhlet karariyla birlikte ve kesin muhlet icinde
gorev yapmak Uzere olusturulan bir organ olup
yedi alacakliyr gegmemek, herhangi bir tcret takdir
edilmemek ve tek sayida olmak kaydiyla olusturulur.
Alacaklilar alacaklarinin niteligine gore ve adaletli bir
sekilde bu kurulda temsil edilir. Alacaklilar Kurulu her
ay en az bir kez toplanir.

Konkordato davasinin acilmasindan sonra gecici
muhletin verilmesi ve uzatilmasi, kesin mudhletin
verilmesi ve uzatilmasi streci boyunca mahkemenin
alacagi bir takim 6nlemlerle borglunun malvarliginin
azaltilmasi tedbiren onlenmis olur. Bu anlamda bazi
hukuksal durumlari da agiklamak gerekebilir.
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Konkordato tedbir ve gegici muhlet karariyla birlikte
bor¢lunun kefillerinin durumu kefaletin tirine gore
dedisir. Adi kefalette alacakli dogrudan dogruya
kefile gidebilirken muteselsil kefalette alacadin
teslime bagl tasinir rehni veya alacak rehniyle
glvenceye alinmissa rehnin paraya cevrilmesinden
once kefile gidemez.

Dava agllmazdan once ileride dogacak bir alacadin
devri sozlesmesi yapilmis ve alacak konkordato
muhletiicinde dogacaksa bu devir htkimsuzduar.

Haciz mallar agisindan ise konkordato
mihletinden énceki hacizler kaldirilamaz ancak
mihlet kararindan sonra haciz konulamayacaktir.
Muhafaza altina alinan mallar da isletmenin faaliyeti
icin gerekli olmasi durumuyla borgluya iade edilir.

Konkordato teklifinde bulunan borglunun
alacaklilarini zarara ugratmak amaciyla hareket
ettiginin anlasilmasi durumunda mahkeme,
konkordato talebini reddedip iflasa da karar
verebilir.

Kesin  mduhlet igerisinde konkordato  projesi
alacaklilarin onayina  sunulur.  Bu  durumda
kaydedilmis olan alacakllarin ve alacaklarin yarisini
veya kaydedilmis olan alacaklilarin dortte birini ve
alacaklarin tgte ikisini asan bir cogunluk tarafindan
imza edilmis olmasi durumunda konkordato projesi
kabul edilmis sayilacaktir. Kaydedilmis alacaktan
kasit ise ildndan itibaren on bes gin icinde
konkordato komiserine vyazdirlmis olan alacaklar
ile bor¢lunun ayrintili bildngosunda gosterilmis
alacaklar anlasiimalidir.
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examines the request for concordatum, examines
whether the documents in Article 286 of the
Bankruptcy and Enforcement Law are complete. In
the case of full documentation, it shall immediately
decide on a temporary term and take all necessary
measures to protect the debtor's property. With the
decision of temporary respite, the debtor cannot
establish a pledge without the permission of the
court, cannot be a guarantor, cannot transfer or
limit the property of immovable or business even
if partially and cannot make any transaction of
bringing in at no charge. Limitation of power of
disposition may be annotated by court.

The definite term should be given for three
months. At the end of this term if the debtor
demands and if the trustee expresses a positive
opinion, this period may be extended for two
months. At the end of the temporary term, one
year (twelve months) shall be issued with the report
given by the trustee in composition. At the end of
this period, if the debtor demands and the trustee
delegation expresses a positive opinion, the definite
term shall be extended for another six months.

Since the temporary term will conclude in the
results of the definite term, the decisions made
in the temporary term and the injunction applied
continue in the definite term. The Court shall
decide on definite term in the time of temporary
term. The court rules on a decision about the definite
term by hearing the creditors and the debtor.
When the court concludes that the concordatum
preliminary project is possible to achieve success,
makes a final decision. Entire decisions should be
announced.

The execution and supervision of the concordatum
preliminary project and the working principles
and procedures of the trustee in composition
who helped the project by submitting information
reports about the project and the debtor's activities
to the court are set out in the Regulation on the
Qualifications of the Trustee in Composition and

the Mandatory Formation of the Creditors' Board
enacted by the Ministry of Justice. In this sense, the
trustee in composition should be a Turkish citizen,
fully competent, having a minimum of four years of
undergraduate degree and having a professional
experience of not less than five years and should
not be in bankrupt, ceased to be a trustee within
the last three years, banned or forbidden from the
public service in aspect of disciplinary, convicted
for deliberate crimes or connected to terrorist
organizations.

The Board of Creditors is an organ created by the
court with the decision on definite term and to serve
in the definite term. Created not to exceed seven
creditors, not to be paid any and to establish with an
odd number. Creditors are represented in this board
on the basis of the quality of their receivables. The
Creditors Board meets at least once a month.

F) PROVISIONS AND CONSEQUENCES
OF THE CONCORDATUM

After the opening of the Concordatum case, it is
prevented to reduce the assets of the debtor with a
number of measures to be taken by the court during
the period of issuance and extending the temporary
term as well as issuance and extending the definite
term. In this sense, it may be necessary to explain
some legal situations.

The situation of the guarantor of the debtor
changes together with the decision of concordatum
injunction and temporary term, depends on the
type of bail. In the ordinary guarantee, the creditor
can apply directly to the guarantor, while cannot
apply directly to the guarantor in joint guaranty
before the foreclosure if the collateral is secured
by chattel mortgage for future delivery or the
receivable pledged.

Before the lawsuit is opened, if the transfer of a
receivable have been made to be born in the future
and the receivable will be born within the deadline,
the transfer shall be null and void.
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Hukukumuzda islerlik kazanmis héliyle konkordato,
alacaklilar ile borclularin anlasmasi kosuluna bagli
olan, iki tarafin da ¢ikarina olan bir uzlasma yoluyla
bor¢c ddenmesi anlasmasidir. Mahkeme kararina
bagl olmasi nedeniyle de kamusal bir giict vardir
ve tum alacaklari kapsar. Taraflarin ¢ikarlarini adaletli
bir sekilde gozetmesi nedeniyle de hakkaniyete
yakin bir uzlasma sonucuna yol acar. Ozellikle
Ulkemizdeki ekonomik durum nedeniyle de uzlasma
kdlturunG gelistirerek borg yonetimini ve borg
tasfiyesini gozetir. Yasada yapilan son dedisikliklerle
de konkordato surecinin  saglikli yGramesinin
amaclandigi soylenebilir. Bununla birlikte, bu
degisikliklerden 6nce agilmis ve devam eden
konkordato davalarinda eski hiikimler gegerli
olacaktir.
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With respect to seized property which have
been seized before the term of concordatum,
the attachments cannot be removed, but after
the decision of term, attachment will not be the
subject. Seized properties are also returned to the
debtor if necessary for the operation of the business.

In the event that it is understood that the debtor
who claim for concordatum is acting to damage
the creditors, the court may reject the claim and
decide on the bankruptcy.

The concordatum project should be submitted to
the approval of creditors within the definite term. In
this case, the concordatum project shall be deemed
to have been acceptedif the registered creditors and
half of all the creditors and quarter of the registered
receivables and two-third of the all receivables
signs the project. The registered receivable is to be
understood as the receivable in the detailed balance
sheet of the debtor and the receivables have been
registered to the trustee in composition within
fifteen days of the announcement.

G) CONCLUSION

In our law, the concordatum is an agreement on
the payment of debts through a compromise to
the interests of both parties, which depends on
the consensus of the creditors and the debtor. It
also has a public force because of its adherence to
a court ruling and covers all receivables. It results
in a compromise close to equality because of the
fair observance of the interests of the parties. In
particular, due to the economic situation in our
country, it develops a culture of reconciliation and
regards debt management and debt liquidation. It
can be said that the concordatum process is aimed
to be healthier with the recent amendments made in
the law. Nevertheless, in the case of concordatum
law suits opened and continued before these
amendments, the former provisions shall prevail.
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Rehinle temin edilmis alacaklar bakimindan, asil
borclu tarafindan borcun zamaninda édenmemesi
halinde  alacaklinin  alacagina  bir an evvel
kavusabilmesi icin rehinin paraya ¢evrilmesi yolu ile
takip islemi yapilmasi ginimuzde uygulanan temel
icra hukuku yontemlerinden biridir.

Uygulamada genel olarak rastlanilan sekliyle, rehin
alacaklilari rehin tesis edildigi sirada akdedilen
kefalet sozlesmesi ile birlikte alacagi garanti
almak istemektedirler. Rehinle temin edilmis bir
alacaga iliskin olarak, borcun édenmesi hususunda
temerrude diustlmesi halinde 2004 Sayili icra ve iflas
Kanunu 45. Maddesi uygulama alani bulmaktadir.

2004 Sayiliicra ve Iflas Kanunu 45. Maddesi “Rehinle
temin edilmis bir alacagin borglusu iflasa tabi
sahislardan olsa bile alacakli yalniz rehinin paraya
¢evrilmesi yolu ile takip yapabilir. Ancak rehinin
tutari borcu 6demedge yetmezse alacakli kalan
alacagini iflas veya haciz yolu ile takip edebilir.”
seklinde asil borclular ile ilgili olarak dizenlenmis
olup;

alacagi rehinle temin edilen bir kimsenin “ rehini
veren “ hakkinda dodrudan dodruya genel haciz
yolu ile takibe gecilmesini dnlemekte ve

rehinle temin edilmis bir alacagin borglusu iflasa
tabi sahislardan olsa bile, alacaklinin yalniz rehinin
paraya cevrilmesi yoluyla takip yapabilecegine

isaret etmektedir.

Bir diger ifadeyle 1K' nun 45 Maddesi rehinin
kuruldugu borg bakimindan uygulama alani bulmata
olup; rehinin, kefilin kefalet borcunu karsilamadigi
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le

durumlarda kefil aleyhine genel haciz vyolu
takip vyapilabilmektedir. Ornegin Yargitay, kefilin
borcunu kapsar sekilde rehin kurulmadigi hallerde
kefil bakimindan genel haciz yolu ile takip yapmak
onunde herhangi bir vyasal engel bulunmadidi
yonunde karar kurmustur. (Yargitay 12. HD. E.
2018/1233, K. 2018/2702 T.19.03.2018 karari; Yargitay
1. HD E. 2016/1380, K. 2016/1661 T.17.02.2016 kararl.)

Hemen bu noktada 1K md. 45 hukmumuon kefil
bakimindan uygqulama alanini daha iyi anlayabilmek
adina TBK md. 586 vasal duzenlemesini ele
almakta vyarar bulunmaktadir. 6098 Sayili Turk
Borclar  Kanunu'nun muteselsil  kefalet  baslikli
586. maddesinde ( eski Borclar Kanunu'nun 487.
maddesi )“Kefil, miteselsil kefil sifatiyla veya bu
anlama gelen herhangi bir ifadeyle yikiimlilik
altina girmeyi kabul etmisse alacakli, borgluyu
takip etmeden veya tasinmaz rehinini paraya
cevirmeden kefili takip edebilir. Ancak, bunun
icin borg¢lunun, ifada gecikmesi ve ihtarin
sonugsuz kalmasi veya agikga 6deme gligstizligi
icinde olmasi gerekir” dizenlemesi yer almaktadir.

Tark Borglar Kanunu 586. Maddesi hikmune ve takip
dayanadi iceriginde kefaletin muteselsil oldugunun
belirlendigi durumlarda kefil hakkinda genel haciz
yolu ile takip yapilmasinda hukuken herhangi
bir engel bulunmamaktadir. Muteselsil kefalet
halinin ayirt edici temel o6zelligi, alacakliya esas
borcluya basvurmadan dogrudan dodruya kefile
basvurabilme imkanitanimasidir. TBK m.586 uyarinca
alacaklinin muteselsil kefile muracaat edebilmesiicin
bazi kosullarin olusmasi aranmaktadir ki bu kosullar
soyledir;
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RESORTING TO GUARANTORS

LIABILITY FOR PLEDGE
OVER RECEIVABLES

In terms of receivables secured by pledges, it is one
of the fundamental methods of law of enforcement
today to iniate enforcement by foreclosure of
collateral if the principal debtor does not pay the
debt in due time.

In common practice,pledgees seek to guarantee
receivables together with the surety contract
concluded at the time of the security establishment.
With regard to a receivable secured by pledge,
Article 45 of the Execution and Bankruptcy Act No.
2004 finds application, if a default is made for the
payment of the debt.

The Article 45 of the Enforcement and Bankruptcy
Law Numbered 2004 provides that “If the creditor
has a pledge over the debts of the debtor who
may be subject to bankruptcy proceedings,
the creditor can only initiate enforcement by
foreclosure of collateral against the debtor. If
the amount of the pledge is not enough to cover
the credit , then the creditor may iniate other
execution proceedings such as, bankruptcy and
impoundment.”.

The aferorementioned article regarding the
principal debtors;

« prevents the creditor from directly iniating
general lien proceedings against the pledger,

* allows the creditor to iniate only enforcement by
foreclouse of collateral, even if the debtor of the
receivable is subject to bankruptcy.

In other words, Article 45 of the the Enforcement
and Bankruptcy Law provides the application area

for pledge establishment over debts. In cases where
the guarantor does not meet the guarantor's surety
debt, the proceedings can be followed by general
lien against the guarantor. For example,according
to the the Supreme Court, if the pledge established
does not cover the debt of the guarantor, the general
lien proceedings will be followed without any legal
obstacles.( 12th Civil Chamber of the Supreme
Court, 2018/1233, 2018/2702. 19.03.2018.11th
Civil Chamber of the Supreme Court, 2016/1380,
2016/166117.02.2016)

In order to better understand the application area
with respect to guarantors under the article Article
45 of the Enforcement and Bankruptcy Law, it would
gain insight to adress the Article 586 of the Turkish
Code of Obligations. Article 586 of the Turkish
Code of Obligations No. 6098 (Article 487 of the
former Code of Obligations) on joint sureties state
that; “ If the guarantor assumes responsibility for an
obligation where the words “joint and several”, or an
equivalent phrase, are appended , the creditor may
resort to the guarantor before suing the principal
debtor or before foreclosure of pledged immovable
property.However, for the application of this
provision, the principal debtor must be in default
on his debt payments and be issued with payment
reminders to no avail, or be manifestly insolvent.”.

There is no legal obstacle to follow up the provisions
of Article 586 of the Turkish Code of Obligations
and iniation of general lien proceedings in the event
of establishment of a joint surety. The distinctive
feature of the joint surety is that, the creditor may
resort directly to the guarantor before suing the
principal debtor.According to the article 586, the
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Borclunun  odemede  temerride  dusmesi
(vadesinde ifa etmeme/vade belirsiz ise temerrit
ihtarinin sonugsuz kalmas)

Alacakli tarafindan bu hususun ihtar edilmis
olmasi.

Busartlarin olusmasi halinde alacaklidogrudan kefilin
sorumluluguna muracaat edebilecektir. Hemen
bu noktada icra takip islemleri yontnden, yukarida
saydigimiz sartlarin olusmasi halinde muteselsil
kefile karsi da icra takip islemi yapabilme olanagi
bulunmaktadir. Asil bor¢lunun ifada gecikmesi
icra takibin baslangicinda mevcut olacadi icin kefil
acisindan da varligi mevcut olan bir husustur. Bu
nedenle, kefil aleyhine baslatilacak icra takibinden
once kefile de asil borglu gibi ihtar ¢ekilmesi ve bu
ihtarin sonugsuz kalmasi gerektigi tartismasizdir.

Gorilecegi lzere, yiksek mahkeme yeknesak
kararlari ile alacakl lehine kurulmus olan rehnin
kefaleti karsilamadigi durumlarda dogrudan
kefile basvurabilecegini acik sekilde kabul
etmektedir.

Sonug olarak, alacagin rehin ile teminat altina alinmis
oldugu fiili durumlar degerlendirilirken rehinin hangi
borcu teminat altina alir sekilde kurulmus oldugunun
acik sekilde ortaya konulmasi gereklidir. EGer rehin
kefilin  borcunu kapsar sekilde kurulmamis ise
bu durumda 1IK md. 45 anlaminda 6nce rehine
basvurulmasi kosulunun uygulama alana bulmasi soz
konusu olmayacaktir. Dolayisiyla, kefilin borcunu
teminat altina almayan bir rehin sozlesmesinin varligi
halinde dodrudan kefil aleyhine genel haciz yoluna
basvurmak ve s6z konusu bu hususa ek olarak da
ihtiyati haciz uygulamak mumkun olacaktir.
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creditor may resort to the guarantor only under the
following circumstances;

* The principal debtor must be in default on his
payments (default on debt payments / if the debt
is not scheduled on a specificied term the debtor
will be in default without any neccesity of notice)

* The creditor must issue a payment notice,.

In the event of these conditions, the creditor
shall be able to apply directly to the liability of the
guarantor. At this point, in terms of execution
follow-up procedures, if the above conditions
are met , it is also possible to conduct follow-up
proceedings against the joint guarantor.Since the
principal debtor's delay in performance is present
at the beginning of the enforcement proceedings,
it is also an existing matter for the quarantor.For this
reason, it is indisputable that before the execution
proceedings to be initiated against the guarantor,
a payment notice must be issued for the guarantor
and that this notice must be inconclusive.

Inlight of the above, the Supreme Court explicitly
accepts with its uniform decisions that when
the surety which is established in favor of the
creditor does not meet the surety,the creditor
shall apply directly to the guarantor.

As a result, when assessing the actual situations in
which the receivable is secured by a pledge , it is
necessary to clearly set out which debt is secured
by the establishment of the pledge. If the pledge is
not established to cover the debts of the guarantor,
the obligation of primary application to the pledge
which is under article 45 of the Enforcement and
Bankruptcy Law shall not apply. In the event of a
pledge agreement which does not secure the debt
of the guarantor, it shall be possible to apply for a
general lien and an judicial sequestration against the
guarantor.
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Kamu genelinde "Doviz Yasadr” olarak gindeme
gelen duzenleme 13 Eylul 2018 tarihinde ilan edilen
TUrk Parasi Kiymetini Koruma Hakkinda 32 Savyili
Kararda Dedisiklik Yapilmasina Dair Karar (“Karar”)
ile getirilmistir. S6z konusu Karar acgikca, Tirkiye'de
yerlesik kisilerin, Bakanlkca belirlenen haller
disinda, kendi aralarinda menkul ve gayrimenkul
alim satim, tasit ve finansal kiralama dahil her
turld menkul ve gayrimenkul kiralama, leasing
ile is, hizmet ve eser sozlesmelerinde sozlesme
bedeli ve bu sozlesmelerden kaynaklanan dider
odeme yukumlulikleri déviz cinsinden veya
dévize endeksli olarak kararlastirilamayacadi
dizenlemesini getirmistir.

Karar incelediginde hemen hemen tim sozlesme
tiplerinin bu yasaktan etkilendigi soylenebilecekken,
Hazine ve Maliye Bakanliginca Karar metninde
gegen “Bakanlikga belirlenen haller’e iliskin Tebligler
yayinlanarak istisnalar belirtilmis ve bu karisiklidi
ortadan kaldirmistir.

Sozlesme detaylarina gecmeden énce Teblig'de
gegen bazi tanimlarin agiklanmasi gerekmektedir.

Yurtdisinda isci, serbest meslek ve mustakil is sahibi
Turk vatandaslar dahil Turkiye'de kanuni yerlesim
yeri bulunan gergek ve tuzel kisileri ifade eder.

Ayrica Turkiye'de yerlesik kisilerin yurt disindaki;
sube, temsilcilik, ofts, irtibat burosu, islettigi veya
yonettigi fonlar, dogrudan veya dolayli olarak
yuzde elli ve Uzerinde pay sahipliklerinin bulundugu
sirketler Turkiye’de yerlesik olarak degerlendirilir.
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Ancak, sozlesmenin yurt disinda ifa edilmesi
durumunda bu fikra hikmu uygulanmaz.

Tarkiye'de verlesik sayilmayan gercek ve tuzel kisileri
ifade eder.

Bu tanimlari dikkate alarak, yeni bir degisiklik
vapilincaya kadar, doviz cinsinden veya dovize
endeksli sozlesmelerin kararlastirilmasi:
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IS 1T THE END OF FOREIGN EXCHANGE

ON CONTRACTS?

Presidential Decree No. 85 on the Amendment
to the Decision No. 32 on the Protection of the
Value of Turkish Currency, known publicly as
the requlation of “Foreign Exchange Ban”, was
published in the Official Gazette on September 13,
2018. The Amendment clearly states that Residents
in Turkey, except under certain circumstances to
be determined by the Ministry, shall not agree
contract price in lease of all kinds of movable and
immovable properties including purchase and sale
of movable and immovable, vehicle and financial
leasing, leasing, and employment agreements,
service agreements and contracts of work and, any
other payment liabilities arisen from the foregoing
agreements executed between Turkish residents, in
foreign currency or indexed to foreign currency.

Following the Decree that bans to use foreign
currencies in contracts between Turkish residents,
the Ministry of Treasury and Financa issued the
Communique on October 6, 2018 which clarified
certain exemptions.

Before entering into the details of the contract,
some definitions in the Communiqué need to be
explained.

RESIDENTS IN TURKEY

It refers to natural persons and legal entities which
have their place of settlement in Turkey and the
Turkish citizens living abroad as workers, self-
employed and independent business owners.

IS IT THE END OF FOREIGN EXCHANGE ON CONTRACTS?

Turkish resident’s branches, offices, representative
offices and liasion offices located abroad, overseas
funds operated or managed by Turkish residents,
overseas companies in which Turkish residents have
%50 or more ownership, and overseas companies
that are directly or indirectly under the ownership
of Turkish residents shall be deemed to be “Turkish
residents”.

However, if the contract is executed abroad, the
provisions of this paragraph shall not apply.

NON-RESIDENTS

It refers to natural persons and legal entities which
are non-residents in Turkey.

Considering these definitions, the determination of
currency indexed




Sézlesme Tipi

Yurtiginde yer
alan Konut ve
catili isyeri dahil
gayrimenkul satis
sozlesmeleri

Yurtiginde yer
alan konut ve
catiliis yeri dahil
gayrimenkul
kiralama
sozlesmeleri

Hizmet
sozlesmeleri
(danismanlik,
aracilik ve
tasimacilik dahil)

Ozellikler

Turkiye'de yerlesik kisiler arasinda

Alicinin T.C. vatandasi olmayan Turkiye'de verlesik kisi
veya Disarida yerlesik kisilerin Turkiye’de bulunan; sube,
temsilcilik, ofis, irtibat birosu, dogrudan veya dolayli olarak
yuzde elli ve Uzerinde pay sahipliklerinin veya ortak kontrol
ve/veya kontroline sahip bulundudu sirketler ile serbest
bolgedeki faaliyetleri kapsaminda serbest bolgelerdeki
sirket olan

Turkiye'de yerlesik kisiler arasinda

Kiracinin T.C. vatandasi olmayan Turkiye'de vyerlesik kisi
veya Disarida yerlesik kisilerin Turkiye’de bulunan; sube,
temsilcilik, ofts, irtibat birosu, dogrudan veya dolayli olarak
yuzde elli ve Uzerinde pay sahipliklerinin veya ortak kontrol
ve/veya kontroline sahip bulundudu sirketler ile serbest
bolgedeki faaliyetleri kapsaminda serbest bolgelerdeki
sirket olan

Kultir ve Turizm Bakanhigindan belgeli konaklama
tesislerinin isletilmesi  amaciyla  kiralanmasiyla ilgili

gayrimenkul kiralama sozlesmeler

Gumrikstz  satis  madazalarinin kiralanmasina iliskin
gayrimenkul kiralama sozlesmeleri

Turkiye'de yerlesik kisiler arasinda

T.C. vatandasi olmayan kisilerin taraf olduklar hizmet
sozlesmeleri

Ihracat, transit ticaret, ihracat sayilan satis ve teslimler ile
doviz kazandirici hizmet ve faaliyetler kapsaminda yapilan
hizmet sozlesmeleri

Turkiye'deyerlesikkisilerinyurtdisinda gerceklestirecekleri
faaliyetler kapsaminda yapilan hizmet sozlesmeleri

Turkiye’de yerlesik kisilerin kendi aralarinda akdedecekleri;
Turkiye’de baslayip yurtdisinda sonlanan, yurtdisinda
baslayip Turkiye’de sonlanan veya yurt disinda baslayip
yurtdisinda sonlanan hizmet sozlesmeleri

Disarida yerlesik kisilerin  Turkiye’de bulunan; sube,
temsilcilik, ofts, irtibat burosu, dogrudan veya dolayli olarak
ylzde elli ve Uzerinde pay sahipliklerinin veya ortak kontrol
ve/veya kontroline sahip bulundudu sirketler ile serbest
bolgedeki faaliyetleri kapsaminda serbest bolgelerdeki
sirketlerin hizmet alan olarak taraf oldugu

Mimkin
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Mimkin
Degil
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Types of Requirements Doable | Undoable
Agreements
Domestic real Between Turkish residents v
estate sales Contracts to which branches, representative offices,
contracts offices and liasion offices incorporated by non-Turkish
including citizens with legal residency in Turkey or non-resident
residential individuals in Turkey, and companies located in Turkey in v
premises and which non-Turkish or non-residents have a %50 or more
roofed workplaces direct/indirect shareholding, and in respect of their free
zone activities,companies located within free zones are
parties
Domestic real Between Turkish residents v
estate leasing Contractstowhichbranches, representative offices, offices
contracts and liasion offices incorporated by non-Turkish citizens
including with legal residency in Turkey, and companies located in v
residential Turkey in which non-Turkish citizens with legal residency
premises and have a %50 or more direct/indirect shareholding, and in
business premises | respect of their free zone activities, companies located
with roof within free zones are parties (As Tenants)
Real estate lease contracts related to the operation of
accommodation facilities which are certified by the v
Ministry of Culture and Tourism
Real Estate Lease Contracts for Duty-Free Shops v
Service Contracts | Between Turkish residents v
(including The service agreements of persons without T.C citizenship v
consultancy, Export, transit trade, sales and deliveries which are
brokerage and regarded as exports and foreign exchange earning v
transportation services and activities
contracts) The activities that are carried out abroad by residents in v
Turkey within the scope of Service agreements
Service contracts between the resident individuals
in Turkey, which will commence in Turkey and end in
overseas, ,commence in Turkey and end in overseas or v
commence in overseas and end in overseas
Branches, offices, representative offices and liasion offices
incorporated by foreign companies located in Turkey,
companies located in Turkey in which foreigners have v

a shareholding of %50 or more and hold corporations
directly or indirectly, and in respect of their free zone
activites, companies located within free zones

IS IT THE END OF FOREIGN EXCHANGE ON CONTRACTS?




Sézlesme Tipi
Esersozlesmeleri
Menkul satis

sozlesmeleri

Menkul kiralama
sozlesmeleri

Ozellikler

Turkiye’de yerlesik kisiler arasinda doviz cinsinden maliyet
iceren sozlesmeler

Turkiye'de yerlesik kisiler arasinda
Tasit kiralama sozlesmeleri

13.09.2018 tarihinden o6nce imzalanmis tasit kiralama
sozlesmeleri

Turkiye'de yerlesik kisiler arasinda
Tasit kiralama sozlesmeleri

13.09.2018 tarihinden o6nce imzalanmis tasit kiralama
sozlesmeleri

Turkiye’'de verlesik kisilerin kendi aralarinda akdedecekleri; bilisim teknolojileri

kapsaminda yurt disinda Gretilen yazilimlara iliskin satis sozlesmeleri ile yurt

disinda Uretilen donanim ve yazilimlara iliskin lisans ve hizmet sozlesmeler

Finansal kiralama
(leasing)
sozlesmeleri

Is Sozlesmeleri

Kamu kurum ve
kuruluslarinin
veya Tark Silahli
Kuvvetlerini
Guclendirme
Vakfi sirketlerinin
taraf oldugu
sozlesmeler

4490 sayili Turk Uluslararasi Gemi Sicili Kanunu ile 491 sayili
Kanun HUkminde Kararnamede Dedisiklik Yapilmasina
Dair Kanunda tanimlanan gemilere iliskin

32 sayili Kararin 17 (Yurt disindan temin edilen krediler)
ve 17/A (Yurt Icinden Temin edilen krediler) maddeleri
kapsaminda yapilacak sozlesmeler

13.09.2018 tarihinden oOnce imzalanmis menkul ve
gayrimenkullere iliskin finansal kiralama sozlesmeleri

Kural olarak

T.C. vatandasi olmayan Turkiye’'de yerlesik kisilerin taraf
oldugu

Disarida vyerlesik kisilerin - Turkiye’de bulunan; sube,
temsilcilik, ofis, irtibat birosu, dogrudan veya dolayli olarak
yuzde elli ve Uzerinde pay sahipliklerinin veya ortak kontrol
ve/veya kontrolUne sahip bulundudu sirketler ile serbest
bolgedeki faaliyetleri kapsaminda serbest bolgelerdeki
sirketlerin isveren taraf oldugu

Kural olarak

Cayrimenkul satis ve gayrimenkul kiralama sozlesmeleri

Is sozlesmeleri

Mimkin
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Mimkin
Degil

Forces Foundation
companies are
parties
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Types of Requirements Doable | Undoable
Agreements
Work contracts The contracts between residents in Turkey which include v
costs in foreign currency
Moveable sales Between Turkish Residents v
contracts Vehicle Sales Contracts v
Commercial vehicle sales contracts signed for passenger v
transport purposes before the date 0f 13.09.2018
Moveable lease Between Turkish Residents v
contracts Vehicle Sales Contracts v
Commercial vehicle lease contracts signed for passenger v
transport purposes before the date 0f 13.09.2018
Contracts between the resident individuals in Turkey which are; Sales contracts
for software produced abroad and license and service contracts for hardware v
and software produced abroad
Financial Lease Regarding the ships defined in the Law No. 4490 on the
Contracts Amendment to the Turkish International Ship Registry Law v
and the Decree Law No 491
Contracts to be made in the scope of Decision No.32 of
Article 17 (Loans obtained from abroad) and 17/A (Domestic v
Loans)
Lease agreements for movables and real estates signed v
before 13.09.2018
Contract of Asarule v
Employment Where the residents in Turkey which are not Turkish v
Citizens are parties
Contracts to which branches, offices representative
offices and liasion offices of non-residents located in
Turkey, companies located in Turkey in which non- v
residents of Turkey have a %50 percent or more direct or
indirect shareholding, and in respect of their free zone
activites , companies located within free zones are parties
(As an Emplovyer)
Contracts Asarule v
where the Public Real estate sales and real estate lease agreements v
Institutions and
organizations or
Turkish Armed
Contract of Employment v

IS IT THE END OF FOREIGN EXCHANGE ON CONTRACTS?



Sézlesme Tipi

Kamu kurum ve
kuruluslarinin taraf
oldugu

Ozellikler

doviz cinsinden veya dovize endeksli ihaleler, sozlesmeler

ve  milletlerarasi  andlasmalarin  ifasi  kapsaminda
gerceklestirilecek olan projeler dahilinde; yukleniciler

veya gorevli sirketlerin ve bunlarin sozlesme imzaladig

taraflarin Gglncd taraflarla akdedecedi veya bahsi gecen
projeler cergevesinde akdedilecek sozlesmeler

4749 sayili Kamu Kural olarak
Finansmani ve

Bor¢ Yonetiminin

Duzenlenmesi

Hakkinda Kanun

Bu islemlerle ilgili olarak bankalarin taraf oldugu
kapsaminda

. o \
gerceklestirilen soziesmeler

islemlere iliskin

olarak yapilan

sozlesmeler

6362 sayili Sermaye Piyasasi Kanunu ile bu Kanuna dayali olarak yapilan
dizenlemeler cercevesinde sermaye piyasasi araclarinin doviz cinsinden
olusturulmasy, ihraci, alim satimi ve yapilan islemlere iliskin yukamlaltkler
Turkiye’'de yerlesik yolcu, yuk veya posta tasima faaliyetinde bulunan ticari
havayolu isletmeleri; hava tasima araclarina, motorlarina ve bunlarin aksam ve
parcalarina yonelik teknik bakim hizmeti veren sirketler; sivil havacilik mevzuat
kapsaminda havalimanlarinda yer hizmetleri yapmak Uzere ¢alisma ruhsati alan
veya yetkilendirilen kamu ya da 6zel hukuk ttzel kisiligi statistndeki kuruluslar
ile s6z konusu kuruluslarin kurduklari isletme ve sirketler ile dogrudan veya
dolayli olarak sermayelerinde en az yuzde elli hisse oranina sahip oldugu
ortakliklarin Turkiye'de yerlesik kisilerle doviz cinsinden veya dévize endeksli
bedeller iceren gayrimenkul satis, gayrimenkul kiralama ve is s6zlesmeleri
haricindeki sozlesmeler

Mimkin
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Types of Requirements Doable | Undoable
Agreements

Where the Public Contracts executed by contractors within the scope of
Institutions and performance of tenders, agreements, and international
Organizations are | conventions, which public institutions and organizations v
parties are parties, provided that such tenders, agreements and

international conventions are in a foreign currency or
indexed to a foreign currency

Contracts As arule v
regarding the

transactions

carried out under

the Law no. 4749 _ _ _

on the Regulation Contracts to which banks are parties to these transactions v
of Public Finance

and Debt

Management

According to the Capital Markets Law no. 6362 and in accordance with its

provisions ,the obligations in relation to the creation, export, purchase and sale v
of capital market instruments in foreign currency

Contracts to which Turkish resident commercial airway enterprises engaged

in passenger, Cargo and mail carriage, companies providing technical

maintenance services with respect to aircrafts, their motors, parts and

accessories, public and private establishments having license for providing

ground services in airports within the scope of civil aviation legislation, v

enterprises and companies established by the foregoing establishments and
companies in which the foregoing establishments hold more than %50 of the
shares are parties

Exceptions: Immovable sale and lease contracts, employment contracts

IS IT THE END OF FOREIGN EXCHANGE ON CONTRACTS?




Yukaridaki tabloda doviz cinsinden kararlastiriimasi
mumkin  olmayan  sozlesmelerin  13.09.2018
tarihinden  6nce imzalanmis  olmasi  halinde,
bedellerin Turk Lirasi olarak taraflarca yeniden
belirlenmesi gerekmektedir. Ancak, Déviz cinsinden
veya dovize endeksli olarak  kararlastiriimasi
mumkin olmayan sozlesmelerde tahsili yapilmis
veya gecikmis alacaklar ile gayrimenkul kira
sozlesmeleri kapsaminda verilen depozitolar ve
sozlesmelerin ifasi kapsaminda dolagima girmis
kiymetli evraklaricin bu fikra hikmU uygulanmaz

Teblig sozlesmelere ek olarak, bazi istisnalar daha
getirmistir. Bunlar ise;

Doviz cinsinden veya dévize endeksli olarak
kararlastirilamayan sézlesmeler kapsaminda
dizenlenecek kiymetli evraklar da déviz
cinsinden veya dovize endeksli olarak
diizenlenemeyecektir.  Ancak,  13.09.2018
tarihinden once dizenlenmis ve dolasima girmis
bulunan kiymetli evraklar bundan istisnadir.

Kiymetlimadenlere ve/veya emtiaya endekslenen
ve/veya dolayli olarak dévize endekslenen
sozlesmeler de dovize endeksli sozlesme olarak
degerlendirilir.

Ancak, tasimacilik faaliyetlerine iliskin  hizmet
sozlesmelerinde akaryakit fiyatlarina endeksleme
yapilmasi mumkundur,
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If the contract which cannot be determined in terms
of foreign exchange is signed before the date of
13.09.2018, the costs in the contract should be re-
determined by the parties as Turkish Lira.

This provision shall not apply when; debt has been
collected or debt is overdue within the scope of
a contract that cannot be determined in terms
of foreign exchange and foreign exchange fixed,
deposites have been given within the scope of real
estate lease contracts and negotiable instruments
have transferred as fullfilments of a contract.

In addition, the Communiqué has brought some
exceptions to the contracts. These are;

1. The negotiable instruments to be issued
within the scope of contracts which cannot
be determined in terms of foreign currency
or foreign currency indexed , shall not be in
foreign currency or foreign currency indexed.

2. Contracts indexed to precious metals and / or
commodity and / orindirectly indexed to foreign
exchange are also recognized as foreign-
indexed contracts.However, it is possible to
index fuel prices in service contracts related to
transportation activities.

"However, it is possible to index fuel prices in service
contracts related to transport activities."

IS IT THE END OF FOREIGN EXCHANGE ON CONTRACTS?




6698 Sayili Kisisel Verilerin Korunmasi Kanunu’nda
(Kanun) Veri sorumlusu, “kisisel verilerin isleme
amaglarini ve vasitalarini belirleyen, veri kayit
sisteminin Kurulmasindan ve ydnetilmesinden
sorumlu olan gergek veya tiizel kisi” seklinde
ifade edilmistir. Kanuna gore veri sorumlusu kisisel
verilerin islenme amacini ve yontemini belirleyen
kisidir. Yani kisisel verilerin isleme faaliyetinin
‘neden” ve “nasil” yapilacagi sorularinin cevabini
verecek kisidir. Tanimda da ifade edildigi Uzere Veri
Sorumlusu gergek ya da tizel kisi olabilir. Tuzel kisiler,
kisisel verileri isleme konusunda gerceklestirdigi
faaliyetler kapsaminda bizatihi kendileri  “veri
sorumlusu” olup, ilgili duzenlemelerde belirtilen
hukuki hak ve sorumluluklar tuzel kisinin sahsinda
dodacaktir. Bir sirket bunyesinde yer alan birimlerin
tizel kisiligi bulunmadigindan, bu birimlerin veri
sorumlusu olmasinin mimkun olmadiginive bununla
birlikte, bir sirketler toplulugunu olusturan her bir
sirket tuzel kisilige sahip oldugundan, bu sirketlerin
her birinin ayri veri sorumlusu olacadini belirmekte
fayda vardir. Veri Sorumlusu hukuki stattsi acisindan
kamu hukuku tuzel kisileri ve o6zel hukuk tizel
kisileri bakimindan da bir farklilik gozetilmemistir.
Veri Sorumlusu’nun Kanunda belirtilen bir takim
yukumlaltkleri meveut olup bu yukumltluklerden
bazilari Kisisel Verilerin islenmesine baslamadan
once bazilari da veri isleme esnasinda uyulmasi
gereken yukumluliklerdir. Simdi bu yukamluluklere
daha yakindan bakalim.
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Aydinlatma  Yokumlalaga  Veri Sorumlusu’nun
siphesiz en onemli yikumlalaguduar. Zira kisisel
verilerin islenmesinden once verilerin toplanmasi
esnasinda  Veri  Sorumlusu  bu yukimllaguna
yerine getirmek durumundadir. Veri Sorumlusu’nun
Aydinlatma Yukumluligu Kanun'un 10. Maddesinde
duzenlenmis ve ikincil duzenlemeler ile de Veri
Sorumlusu’nun  bu  yukumlolagunin  kapsam
ve sinirlar cizilmistir.  Veri Sorumlusu, kisisel
verileri islenen ilgili kisilere bu verilerinin
kim tarafindan, hangi amaglarla ve hukuki
sebeplerle islenebilecegi, kimlere hangi
amaglarla aktarilabilecedi hususunda detayl,
acik ve net olarak bilgi verecek ayni zamanda
kisisel verilere iliskin ilgili kisinin haklarini da
iletecektir. Buna gore Veri Sorumlusu, Kanunun 10.
maddesi cercevesinde kisisel verilerin elde edilmesi
sirasinda bizzat veya yetkilendirdigi kisi araciligiyla
asgari olarak asagidaki bilgileriilgili kisiye saglamakla
yukumladar:

Veri sorumlusunun ve varsa temsilcisinin kimligi,
Kisisel verilerin hangi amagla islenecedi,

Kisisel verilerin  kimlere ve hangi amacla
aktarilabilecegdi,

Kisisel veri toplamanin yontemi ve hukuki sebebi,

Kanun'un 11. Maddesinde duzenlenen ilgili kisinin
haklar.
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DATA CONTROLLERS AND DATA
CONTROLLERS RESPONSIBILITIES UNDER
THE TURKISH PERSONAL DATA
PROTECTION LAW NO.6698

According to the Turkish Personal Data Protection
Law No. 6698 a data controller is defined as ;
“ Natural or legal person who determines
the purposes and means of the processing
of personal data, and who is responsible for
establishment and management of the filing
system.”.Within the scope of the Law, the data
controlleris the personwho determines the purpose
and method of processing personal data. In other
words, it is the person who will answer the questions
of why and how the processing of personal data is
done. As stated in the definition, the Data Controller
may be a natural or a legal person.Legal entities
themselves are considered as data controllers,when
they are processing personal data , therefore the
legal rights and responsibilities mentioned in the
relevant requlations shall apply to them.It is worth
noting that since the units within a company do not
have a legal entity, it is not possible for these units
to be data controllers, and that since each company
constituting an enterprise has a legal entity, each of
these companies will have separate data controllers.

In terms of the legal status of the Data Controller,
there is no difference in terms of public law legal
entities and private law legal entitiesThe Data
Controller has a number of obligations set out in
the Law, some of which are obligations that must be
obeyed before and during the time of personal data
processing We will now take a closer look at these
obligations.

OBLIGATIONS OF THE DATA
CONTROLLER

1. Data Controllers Obligation to Inform

The obligation to inform is undoubtedly the most
important obligation of the Data Controller. Before
processing the personal data, the data controller
must fulfil the right to inform at the time of data
collection. The Data Controllers obligation to inform
is regulated in the Article 10 of the Law and the
scope and limits of this obligation have been drawn
up with secondary regulations. The Data Controller
will provide detailed and clear information
regarding the process of personal data by
giving information on ;who processes the data,
for what purposes and legal reasons the data is
processed, to whom the data is transferred to
and what are the rights of the data subject. Whilst
collecting personal data according to the article 10
of the Law, the controller or the person authorised
by him is obliged to inform the data subjects about
the following :

» the identity of the controller and of his
representative, if any,

+ the purpose of data processing,

* to whom and for what purposes the procesed
data may be transferred,

» the method and legal reason of collection of
personal data

* therights of person concerned runder the Article
11 of the Law

DATA CONTROLLERS AND DATA CONTROLLERS RESPONSIBILITIES UNDER THE TURKISH PERSONAL

DATA PROTECTION LAW NO.6698




Aydinlatma yukumluligunin yerine getirilmesi ilgili
kisinin onayina tabi degildir. Yani, ilgili kisi, kisisel
verisinin islendigi her durumda aydinlatilmali, Veri
Sorumlusu  aydinlatma  yGkumlulugunt  yerine
getirmelidir.  Veri sorumlusu  tarafindan  kisisel
verilerin islenme ama¢ ve sartlar  dedistikce
aydinlatma metni de ona gore dedismelidir.

Aydinlatma
getirilmesinde mevzuat herhangi bir sekil sarti

ylikimliliginin yerine

6ngérmemistir. S6z konusu aydinlatma faaliyeti
yazil, s6zIi ya da elektronik ortamda yerine
getirilebilir ve ilgili kisiye bilgilendirme sadlanabilir.
Aydinlatma yukimluligunin yerine getirilmesinde
herhangi bir sekil sarti ongorilmemekle birlikte
bu yukumlultgun vyerine getirildiginin ispat yiks
Veri Sorumlusu’nda oldugu icin ispat edilebilir bir
sekilde vyerine getirilmesi 6nem arz etmektedir.
Ispat edilebilirlikten kasit sudur: Ornedin yazili bir
aydinlatma metni hazirlanmalive ilgili kisiden okuyup
anladigina iliskin beyan alinmalidir. Ya da ¢adn
merkezi aracilidiyla kisisel veri toplaniyorsa operator
baglantisi yapilmadan 6nce bant kaydi ile kisaca
bilgi verilmeli, ayrintili bilgilerin yer aldigi ortama
yonlendirme sadlanmali ve ilgili kisinin bu metni
onayladidina dair X'i tuslayarak devam edebilirsiniz
seklinde bir asama getirilmelidir.

Aydinlatma yukamlaliganin kapsami ve hangi
bilgilerin verilecedi Kanunda agiklanmistir. Buna
ragmen, bu bilgilerin  tamaminin  aydinlatma
yUkumlGlogunun  yerine getirilme  zamani olan
kisisel verilerin elde edilmesi sirasinda ilgili kisiye
agiklanmasi  mumkidn  olmayabilin. Bu  durumda
katmanli bilgilendirme yontemi ile veri sorumlusu
aydinlatma  yukumlUluguna  yerine  getirebilir.
Katmanh bilgilendirme, kisisel verilerin elde
edilmesi sirasinda ilgili kisiye kisisel verilerinin
elde edildigi konusunda kisa, anlasilabilir, agik,
sade bir yontemle de bilgilendirme yapilmasi,
Kanunun 10. maddesindeki aydinlatma kapsamini
ilgili kisinin bu bilgilendirmeden sonra eriserek
okuyabilecegi bir mecraya ydnlendirilmesi
anlamina gelmektedir. Eder ki Veri Sorumlusunun
asadida detayli olarak bahsedilecek olan Veri
Sorumlulari Sicili'ne kayit yukimltligd mevcut ise
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aydinlatma yukumlulugu vyerine getirilirken ilgili
kisive verilecek bilgiler, eger veri sorumlulari siciline
kayit yukomlulagu varsa, Veri Sorumlulari Siciline
agiklanan bilgilerle uyumlu olmalidir.

Son olarak Kanun’da, aydinlatma yikimlaligin
yerine getirmeyen Veri Sorumlulari hakkinda
5.000 Tirk lirasindan 100.000 Tirk lirasina
kadar idari para cezasina hitkmedebilecegi
dizenlenmigtir.

Kanunun veri guvenlidine iliskin 12. maddesine gore
veri sorumlusuy;

Kisisel verilerin hukuka aykiri olarak islenmesini
onlemek,

Kisisel verilere hukuka aykir olarak erisilmesini
onlemek,

Kisisel ~verilerin  muhafazasini  sadlamak ile
yukumladar.

Veri sorumlusu bu yukumltltklerini yerine getirmek
amaciyla uygun guvenlik duzeyini temin etmeye
yonelik gereklihertirlUteknik veidaritedbirlerialmak
zorundadir. Veri guvenligine iliskin yukuamlultkleri
belirlemek amaciyla dizenleyici islem yapmak ise
Kisisel Verileri Koruma Kurulun (Kurul) yetki ve
gorevleri arasinda yer almaktadir. Bununla birlikte,
Kurul tarafindan belirlenecek asgari kriterler esas
alinmak Gzere sektor bazinda islenen kisisel verilerin
niteligine gore ilave tedbirlerin alinmasi da soz
konusu olabilecektir. Kurul tarafindan bu dogrultuda
hazirlanan rehberincelendidinde Veri Sorumlularinin
veri gUvenligine iliskin yukamltltklerinin yerine
getirmesinde asadidaki idari ve teknik onlemlerin
alinmasi gerektigi belirtilmistir. Bu tedbirleri basliklar
halinde belirtmek gerekirse;

Kisisel Veri Isleme Envanteri Hazirlanmasi
Kurumsal Politikalar

Sozlesmeler
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The fulfillment of the obligation to inform is not
subject to the explicit consent of the person
concerned. In cases where data processing does
not depend on the explicit consent of the person
concerned , the data contoller is still obliged to
inform the person concerned. That is, the person
concerned should be informed in every situation
where his or her personal data is processed, and the
Data Controller must fulfill his obligation to inform.
As the purpose and requirements of processing
personal data are changed by the data controller,
the information note should change accordingly.

The legislation does not foresee any form
of requirement in fulfilling the obligation to
inform. The information may be provided in
writing, orally at the request of the data subject, or
by electronic means. Although there are no formal
requirements for fulfilling the obligation to inform,
it is important to fulfill this obligation in a justifiable
manner due to the burden of proof which lies on
the data controllerIn order to justify , for example,
a written informing note should be prepared and a
statement of reading and understanding the note
should be obtained from the person concerned.
If the personal data is obtained through a call with
an operator, a brief introduction shall be provided
through a tape recording- which will include the
guidance to the source of the detailed information
and for monitoring the call a specific button shall be
assigned for approval

The scope of the obligation to inform and the
extent of the information which may be disclosed
to data subjects are explained under the Law on
Personal Data Protection.Eventhough the data
controller is obliged to provide data subjects with
information during the collection of the personal
data, the information which is to be disclosed
should be limited.In this case, the data controller
may fulfil the obligation to inform with the layered
information method. The layered information
method is to, inform the persons concerned
about the personal data obtained in a brief ,
understandable and a clear way and to direct the
persons concerned to a medium where they can

have access to information disclosed to them. If
the Data Controller has an obligation to register to
the Data Controllers Registry, which will be discussed
in detail below, the information to be given to the
relevant person when fulfilling the obligation to
inform must be in accordance with the information
disclosed in the Data Controllers Registery. Under
the relevant article of the Law on the Protection
Of Personal Data, data supervisors who are found
to bein breach of the relevant liabilities set forth
in the Law shall be subject to administrative fines
between TRL 5,000 and TRL100,000.

2. Obligations Concerning Data Security

The data controllers are obliged to take all necessary
technical and administrative measures to provide a
sufficient level of security in order to:

* Prevent unlawful processing of personal data
* Prevent unlawful access to personal data,
* Ensure the retention of personal data

The data controller shall take all necessary
technical and administrative measures to ensure
the appropriate level of protection in order to fulfill
these obligations. It is among the powers and duties
of the Board of Personal Data Protection to adopt
resolutions regarding data protection obligations.
Also, based on the minimum criteria to be
determined by the Board, additional measures may
be taken according to the nature of the personal
data which may be processed on a sectoral basis.
The guideline prepared by the Board states that the
following administrative and technical measures
should be taken in order to fulfill the obligations
related to data protection.

The following measures are;
Administrative Measures:

* To prepare the Personal Data Processing
Inventory,

» Corporate Policies
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Gizlilik Taahhttnameleri

Kurum Ici Periyodik ve/veya Rastgele Denetimler
Risk Analizleri

Is Sozlesmesi, Disiplin Yonetmeligi

Kurumsal iletisim

Egitim ve Farkindalik Faaliyetleri

Veri Sorumlulari Siciline (VERBIS) Bildirim

Yetki Matrisi ve Kontrol{
Erisim Loglari ve Log kayitlari
Kullanici Hesap Yonetimi

Ad ve Uygqulama Guvenlidi
Sifreleme

Yetki Matrisi ve Kontrol(
Erisim Loglari ve Log kayitlari
Kullanici Hesap Yonetimi

Ag ve Uygulama Guvenligi
Sifreleme

Veri Kaybi Onleme Yazilimlari
Yedekleme

Guvenlik Duvarlari

Silme, Yok Etme veya Anonim Hale Getirme
Anahtar Yonetimi

Veri sorumlusu, kisisel verilerin kendi adina
baska bir gercek veya tiizel kisi tarafindan
islenmesi héalinde, gerekli tedbirlerin alinmasi
hususunda bu kisilerle birlikte mistereken
sorumludur. Dolayisiyla veri isleyenler de
veri givenliginin saglanmasi igin tedbir alma
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yikimliliga altindadir. Buna gore, drnedin veri
sorumlusunun sirketine iliskin kayitlar bir muhasebe
sirketi tarafindan tutuluyorsa, verilerin islenmesine
iliskin birinci fikrada belirtilen tedbirlerin alinmasi
hususunda veri sorumlusu muhasebe sirketiyle
birlikte mistereken sorumlu olacaktir. Ote yandan,
veri sorumlulari ile veri isleyen kisiler, 6grendikleri
kisisel verileri bu Kanun hukimlerine aykiri olarak
baskasina aciklayamaz ve isleme amaci disinda
gorevlerinden ayrilsalar dahi kullanamazlar.

Kanunda, veri guvenligine iliskin olarak ayrica veri
sorumlusuna denetim yukumlaliga getirilmistir. Veri
sorumlusu, kendi kurum veya kurulusunda, Kanun
hukumlerinin - uygulanmasini saglamak amaciyla
gerekli denetimleri yapmak veya Gclncl kisilere
yaptirmak zorundadir.

Veri Sorumlulularina Veri givenliginin saglanmasi
ile paralel olarak getirilen bir diger yukamlaluk
ise Veri Sorumlulan Sicili Hakkinda Yonetmelik’in
Q. Maddesinin 5. Fikrasinda belirtilen  Kisisel
Veri Saklama ve Imha Politikasi hazirlamak ve
uygulamaktir. Ilgili mevzuat hikmu bu politikanin
Veri Sorumlularinin, kisisel verilerin islendikleri amac
icin gerekli olan azami surenin belirlenmesi, bu
strelerin kisisel veri isleme envanterinde belirtilen
bilgilerle uyumu ve azami strenin asilip asilmadiginin
takibi igin hazirlanmasini ve hazirlanan bu politikanin
da  uygulanmasinin saglanmasi gerektidini
belirtmektedir. Veri guvenligine iliskin alinacak
onlemlerin her bir veri sorumlusunun vyapisina,
faaliyetlerine ve tabi oldugu risklere uygun olmasi
gerekmektedir. Bu nedenle, veri glvenlidine iliskin
tek bir model 6ngorilememektedir.

Veri Sorumlusu, islenen kisisel verilerin  kanuni
olmayan yollarla baskalari tarafindan elde edilmesi
halinde, veri sorumlusu bu durumu en kisa strede
ilgilisine ve Kurula bildirmekle yukumludur.

Veri  Sorumlulari  Sicili  (VERBIS),  Veri
Sorumlularinin kayit olmak zorunda olduklar
ve veri isleme faaliyetleri ile ilgili bilgileri beyan
ettikleri bir kayit sistemidir. VERBIS ile veri
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» Contracts - Confidentiality Agreements

* Periodic and/or Irreqular In-Corporate Audits

* To Conduct Risk Analysis

» Contract of Employment, Discipline Regulations
e Corporate Communication

* Education and Mindfulness Activities

* Notifying the Data Controllers Registry(VERBIS)
Technical Measures:

* Authority Matrix and Control

* Access Control and User Account Management
* Web Security

* Application Security

* Passwords & Encryptions

* Data Lost Prevention Softwares

* Data Back-ups

* Firewalls

* Updated anti-virus systems

* Deletion, Destruction and Anonylization

* KeyManagement

In case of the processing of personal data by a
natural orlegal person on behalf of the controller,
the controller shall jointly be responsible with
these persons for the measures laid down.

Therefore, the data processors are also obliged
to take precautions to ensure data protection.
Accordingly, for example, if the records of the
company of the data controller are held by an
accounting company, the data controller and the
accounting company shall be jointly responsible for
measures specified above.On the other hand,the
data controllers and data processors shall not
disclose the secrets they learned as to data subjects

and third parties during their work to anyone other
than legally authorized bodies, neither shall they use
such secrets for their benefits. This obligation shall
apply even after the end of their term of office.

The controller shall be obliged to conduct
necessary inspections, or have them conducted
in his own institution or organization, with the
aim of implementing the provisions of the related
Law. Another obligation brought in line with
data protection to data controllers is to prepare
and implement a Personal Data Retention and
Destruction Policy as set out in Article 9 of the
Requlation on the Data Controllers Registry.
According to the Policy in the relevant regulation,
the data controllers should provide, the maximum
period of time which is necessary to process the
personal data and this time period should comply
with the information specified in the personal
data processing inventory.Also, the Policy must be
prepared in a way to track whether the maximum
time period has been exceeded The measures to
be taken regarding data protection must be in
accordance with the structure, activities and risks of
each data controllerTherefore, no single model for
data protection may be predicted.

In case the processed data are collected by other
parties through unlawful methods, the controller
shall notify the data subject and the Board within the
shortest time

3. Registration For The Data Controllers Registry
Data Controllers Registry (VERBIS)

It is a registration system where Data Controllers
have to register and declare information about
data processing activities.VERBIS aims to publicize
the data controllers and to have an effective use of the
right to protect personal data with this method The
Data Controllers Registry is regulated by the Regulation
on Data Controllers Registry which was published in
the Official Gazette on 30 December 2017.

As a rule, all data controllers should register with
the Data Officers Registry. The registration must
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sorumlularininkimleroldugununkamuyaagiklanmasi
ve bu yontemle kisisel verilerin korunmasi hakkinin
daha etkin sekilde kullanilmasi hedeflenmektedir.
VERBIS ile ilgili ayrintili yasal diizenleme 30 Aralik
2017 tarihli R.C’de yayinlanan Veri Sorumlululari Sicili
Hakkina Yonetmelik’de dizenlenmektedir.

Kural olarak, tum veri sorumlularinin Veri Sorumlulari
Siciline kaydolmalari gerekmektedir. S6z konusu
kayit isleminin, veri isleme faaliyetlerine baslamadan
once tamamlanmasi gerekir.  Kanun her ne
kadar 16. Maddede Veri sorumlularinin, VERBIS'e
kaydolmalari zorunludur dese de maddenin 2.
Fikrasinda VERBIS'e kayittan istisna tutulacak veri
sorumlularini belirleme yetkisi Kurula verilmis, Veri
Sorumlululari Sicili Hakkina Yonetmelik 15. Ve 16.
Maddeleri ile de VERBIS’e kayittan istisna tutulacak
kisi ve kuruluslar, kisisel verinin niteligi, ilgili kisi
sayisi, kisisel verilerin muhafaza edilme suresi vb.
kriterler 1siginda belirlenmektedir. Kurul bugtne
kadar cesitli kararlariyla asagidaki veri sorumlularinin
VERBIS'e kayit yukumlulugunden muaf olmasina
karar vermistir:

Herhangi bir veri kayit sisteminin pargasi olmak
kaydiyla yalnizca otomatik olmayan yollarla kisisel
veri isleyenler, Noterler, Dernekler, vakiflar ve
sendikalardanyalnizcailgilimevzuat ve amaglarina
uygun, faalivet alanlariyla sinirli ve sadece
kendi calisanlarina, Gyelerine, mensuplarina
ve badisgilarina yonelik kisisel veri isleyenler,
Siyasi partiler, Avukatlar ve Arabulucular, Serbest
Muhasebeci Mali MuUsavirler ve Yeminli Mali
Misavirler, Gimrik musavirlerive yetkilendirilmis
gumruk musavirleri, Yillik ¢alisan sayisi 50’den az
ve yillik mali bilanco toplami 25 milyon Tl'den az
olan gercek veya tizel kisi veri sorumlularindan
ana faaliyet konusu 6zel nitelikli kisisel veri isleme
olmayanlar.

Bununla birlikte, Kanunun 28. maddesinin 2.
fikrasinda sayilan istisnai hallerde, Veri Sorumlulari
Siciline kayit yukumltligunu dizenleyen 16. madde
hukumleri uygulanmayacaktir.

Kurul'un 19/07/2018 tarih ve 2018/88 sayili karari ile
VERBISe kayit yukumlaliga getirilen Veri Sorumlular
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igin bu yikumlulugun baslangic tarihleri ve kayit igin
taninan streler belirlenmistir. Karara gore;

Yillik galisan sayisi 50°’den ¢ok veya vyillik
mali bilango toplami 25 milyon TL'den ¢ok
olan gergek ve tiizel kisi veri sorumlulari igin
VERBIiS’e kayit yiikiimliligi icin baslangig
tarihi 01.10.2018, Sicile kayit yaptirmalari igin
son tarih ise 30.09.2019 olarak,

Yurtdisinda yerlesik gergek ve tizel kisi veri
sorumlulari igin VERBIS’e kayit yiikiimliiligi
baslangi¢ tarihi 01.10.2018, Sicile kayit
yaptirmalari igin son tarih ise 30.09.2019
olarak,

Yillik galisan sayisi 50°den az ve yillik mali
bilango toplami 25 milyon TL'den az olmakla
birlikte ana faaliyet konusu 6zel nitelikli
kisisel veriisleme olan gergek ve tiizel kisi veri
sorumlulari igin VERBIiS’e kayit yiikiimliiligii
baslangi¢ tarihi 01.01.2019, Sicile kayit
yaptirmalari igin son tarih ise 31.03.2020
olarak,

Kamu kurum ve kurulusu veri sorumlulari icin
VERBIS’e kayit yiikiimliiliigi baslangig tarihi
01.04.2019, Sicile kayit yaptirmalari igin son
tarih ise 30.06.2020 olarak belirlenmistir.

VERBIS'e kayit olmak icin vyapilacak basvuruda
istenen bilgilerise Yonetmelik'te duzenlenmistir.

VERBIS’e kayit ve bildirim yiikiimliligiine aykiri
hareket edenler hakkinda 20.000 Tiirk lirasindan
1.000.000 Tiirk lirasina kadar idari para cezasi
verilecegi hiikiim altina alinmistir.

Kanun, 11. Madde ile kisisel verileri islenen gercek
kisilere (ilgili kisi) cesitli haklar tanimistir. lgili kisi, s6z
konusu haklarini 13. Maddede 6ngordidu sekilde ve
Turkge olarak iletecedi basvuruyla kullanabilecektir.
Veri sorumlulari, Kanun’un 13. Maddesi uyarinca
ilgili kisiler tarafindan kendisine iletilen Kanunun
uygulanmasiyla ilgili talepleri, niteliklerine gore
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be completed before starting the data processing
activities. Although article 16 under the law states
that,the data controllers are obligedto registertothe
Data Officers Registry which is under the supervision
of the Board, the second paragrah authorizes the
Board to determine the data controllers who will
be exempted from registration to VERBIS. With the
15" and 16" articles of the Regulation on the Data
Controllers Registry, individuals and organizations
to be exempt from the registration to VERBIS
and the criterias for exemption are givenThe
exemptions from registration requirements have
been determined according to the nature of the
personal data, the number of persons concerned
and the duration of the personal data. Until now, the
Board has decided through various decisions that
the following data controllers should be exempt
from the obligation to register ;

* Data controllers that process personal data only
through non-automated means, provided that it
is a part of any data recording system,-Notaries,-
Among the associations established pursuant
to the Law of Associatons, the foundations
established pursuant to the Law of Foundations
and the unions established pursuant to the Law
on the Collective Labour Agreements, those
who only process the personal data of their
personnel and members within the scope of
their activity and in comliance with their purpose
and applicable legislation,-Political parties,-
Attorneys at Law and Mediators,-Independent
accountants, financial advisors and certified
public accountants,-Customs consultants and
certified customs consultants -Data controllers
whose annual number of employees is less than
50, whose total assets on their statutory balance
sheet do not exceed TRY 25 Million and who do
not process special categories of personal data
within the scope of their main field of activity

However, in the cases referred to in Article 28 (2) of
the Law, the provisions of Article 16, which regulates
the obligation to register to the Registry of Data
Controllers, shall not apply.

With the Board's decision dated 19/07/2018 and
numbered 2018/88, the starting dates and the

deadlines for registration to VERBIS, are determined.
According to this decision;

* The starting date on the record to VERBIS for
Data Controllers that have the average annual
numberofemployees morethan50 employees
or yearly financial balance sheet total of more
than TL 25 million is October 1, 2018. These
data controllers may apply to VERBIS until the
date of 30.09.2019 for registration.

* The starting date on the record to VERBIS for
Data Controllers resident abroad, is October
1, 2018. These data controllers may apply
to VERBIS until the date of 30.09.2019 for
registration.

* The starting date on record to VERBIS for
Data Controllers that have the average annual
number of employees less than 50 employees
and the main activity is the processing of
special categories of personal data, is January
1, 2019. These data controllers may apply to
VERBIS until the date of March 31, 2020 for
registration.

* The starting date on record to VERBIS for
public institutions and organizations that are
data controllers is April 1, 2019. These data
controllers may apply to VERBIS until the date
of June 30, 2020 for registration

The information requested in the application for
registration to VERBIS is requlated by the Regulation.

Those who fail to meet the obligations for
enrolling in the Registry of Data Controllers and
making a notification as provided for in Article 16
herein shall be required to pay an administrative
fine of 20.000 to 1.000.000 TL.

4. Obligation To Respond To Applications By
Persons Concerned

Article 11 of the Law, has granted various rights to
natural persons (persons) whose personal data has
been processed . The person concerned may use
such rights by lodging an application in Turkish in
accordance with Article 13. The data controller shall
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en kisa surede ve en ge¢ otuz giin iginde
sonuclandirmalidir. Veri sorumlusu, talebi kabul eder
veya gerekgesini agiklayarak reddederise bu cevabini
ilgili kisiye bildirir. Basvuruda yer alan talebin kabul
edilmesi hélinde veri sorumlusu tarafindan bu talebin
geredi vyerine getirilir. Basvurunun reddedilmesi,
verilen cevabin yetersiz bulunmasi veya slresinde
basvuruya cevap verilmemesi héllerinde; ilgili kisi,
veri sorumlusunun cevabini  6drendidi tarihten
itibaren otuz ve her halde basvuru tarihinden itibaren
altmis gun icinde Kurula sikayette bulunabilir.

Kurul, ilgili kisinin sikayeti Gzerine veya ihlal iddiasini
o6grenmesi durumunda resen gorev alanina giren
konularda yapacadi inceleme sonucunda bir
ihlalin varligini tespit ederse, hukuka aykiriliklarin
Veri  Sorumlusu tarafindan giderilmesine karar
vererek, karar ilgililere teblig edecektir. Iste Veri
Sorumlusu’nun bir diger yukamlulugu ise, bu karari
kendisine teblig tarihinden itibaren gecikmeksizin
ve en gec¢ otuz gln icinde verine getirmektir.
Kanun, Kurul kararlarinin  yerine getirilmesini
saglamak amaciyla idari yaptirim 6ngoérmis ve Kurul
kararlarini yerine getirmeyen Veri Sorumlulari
hakkinda 25.000 Tiirk lirasindan 1.000.000 Tirk
lirasina kadaridari para cezasina hiikmedilecegini
dizenlemistir.

Veri Sorumlusunun en c¢ok oénem arz eden
yukumlaluklerini yukarida izah ettik. Ancak Veri
Sorumlusunun bu yikumlultkleri haricinde de Kisisel
Veri isleme faaliyeti esnasinda uymakla yukamla
oldugu hususlar mevcuttur. Ornedin;

Veri Sorumlusu, hukuka ve durustlik kurallarina
uygun olma, dogru ve gerektiginde guncel
olma, belirli, acik ve mesru amaclar icin islenme,
islendikleri amacla badlantili, sinirli ve algulu
olma, ilgili mevzuatta 6ngoérilen veya islendikleri
amacg icin gerekli olan sure kadar muhafaza
edilme seklindeki kisisel verilerin islenmesinde
aranan genel ilkelere uygun hareket etmelidir.
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Ozel nitelikli kisisel veriler isleniyor ise bu
durumda Kisisel Verileri Koruma Kurulu tarafindan
belirlenecek yeterli onlemler alinmalidir.

Kanun ve ilgili diger mevzuata uygun olarak
islenmis olmasina ragmen, islenmesini gerektiren
sebeplerin  ortadan kalkmasi halinde kisisel
veriler resen veya ilgili kisinin talebi Gzerine veri
sorumlusu tarafindan silinmeli, yok edilmeli veya
anonim hale getirilmelidir.

Kisisel verilerin Uclncl kisilere aktarilmasinda
Kanunun 8. ve 9 Maddelerinde ver alan
duzenlemelere uygun olarak hareket edilmelidir.

Kanun ve diger ikincil mevzuat, kisisel verilerin
isleme amaclarini ve vasitalarini belirleyen, veri
kayit sisteminin kurulmasindan ve yonetilmesinden
sorumlu olan gercek veya tuzel kisi olan veri
sorumlusuna  birgcok yukumlulik —getirmektedir.
Veri Sorumlusu tarafindan da bu yukumluluklerin
eksiksiz bir sekilde yerine getirilmesi gerekmektedir.
Bu yukumlultklerin yerine getirilmemesi halinde ise
yasal mevzuat Veri Sorumlulari icin idari yaptirimlar
ongormektedir. Yukumliltklerin yerine getirilmesi
noktasinda tuzel kisilik sahibi veri sorumlularinda
yetki devri muessesesi ile bu yukamluligin bir
temsilci ya da organa devredilebilir, tizel kisilik
icerisinde kisi veya kisiler gorevlendirilebilir. Bu
gorevlendirme  tuzel kisiligin - veri  sorumlusu
yUukumlalugunt ortadan kaldirmaz ve ilgili gergek
kisilerin de veri sorumlusu olarak tanimlanmasini
saglamaz.  Veri sorumlusu sifati  tozel kisilik
bunyesinde barindirldigricin tuzel kisiligin kendisi bu
yUkumltltklerin yerine getirilmesinde asil sorumlu
olarak karsimiza cikmaktadir.
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conclude the demands involved in the applications
within the shortest time possible depending on
the nature of the demand and within thirty days
at the latest and free of charge. The data controller
shall accept the application or decline it on
justified grounds and communicate its response
to data subject in writing or in electronic media.
If the demand involved in the application found
admissible, it shall be indulged by the data controller.
If the application is declined, the response is found
unsatisfactory or the response is not given in due
time, the data subject may file a complaint with the
Board within thirty days as of he learns about the
response of the controller, or within sixty days as of
the application date, in any case.

5. The Obligation To Comply With The Decisions
of The Board

If the Board determines the existence of a violation
upon the complaint of the person concerned or if
he or she finds out the alleged violation because it is
falling within its scope of work, he shall decide that
the identified infringements shall be remedied by
the relevant data controller and notify this decision
to all it may concern.Another obligation of the Data
Controller is to fulfill this decision without delay and
within thirty days from the date of notification The
law stipulated that administrative sanctions were
envisaged in order to ensure the fulfillment of the
decisions of the Board and that an administrative
fine of 25.000 Turkish lira to 1.000.000 Turkish
liras shall be imposed on the Data Collectors who
did not fulfill the Board's decisions.

6. Other Obligations

We have explained above all of the important
obligations of the Data Controller.

In addition to these obligations, the Data Contoller is
obliged to obey certain rules during the processing
of Personal Data. For example;

* The data controller,must comply with the rules
and principles set out in the Data Protection Law,
which state that the data must be processed fairly
and lawfully, accurate and up to date, processed

for a specific, explicit and legitimate purpose;
relevant , adequate and not excessive and kept
for a term that is necessary for which the data is
being processed.

* Ifspecial categories of personal datais processed,
then it should be processed in accordance with
the provisions of the Law provided that adequate
precautions are determined by the Personal Data
Protection Board.

* Despite being processed under the provisions
of the Law and other related laws, personal data
shall be erased, destructed or anonymized by the
controller, upon demand by the data subject and
upon disappearance of reasons which require the
process.

* The transfer of personal data to third parties shall
be in accordance with the provisions of Articles 8
and 9 of the Law.

CONCLUSION

The law and the resolutions, impose many
obligations on the data controller, who is the
natural or legal person responsible for setting up
and managing the data recording system, which
determines the processing objectives and means of
the personal data.

These obligations must be fulfilled by the Data
ControllerIn the event that these obligations are
not fulfilled, the statutory legislation provides
administrative sanctions for Data Controllers.

It should be noted at this point that the body or
persons authorized to represent and bind the legal
entity may assign persons within the legal entity to
fulfill the obligations of the legal entity

This assignment does not remove the liability of
the data controller for the legal entity and does not
allow the relevant natural persons to be identified as
data controllers.

Since the title of the data controller is hosted within
the legal entity, the legal entity itself is responsible
for the fulfillment of these obligations.

DATA CONTROLLERS AND DATA CONTROLLERS RESPONSIBILITIES UNDER THE TURKISH PERSONAL
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Ulkemizde en cok tercih edilen ortaklik tirlerinden
biri olan Anonim Sirketlerde bilgi edinme ve
inceleme hakki 6102 sayili Turk Ticaret Kanunu’nun
437. maddesinde sirket pay sahipleri bakimindan,
ayni kanunun 392 maddesinde yonetim kurulu
Uyeleri bakimindan ayri ayri duzenlenmistir.

Pay  sahibinin  anonim  sirkette  ¢ogunlugu
olusturamamasi halinde sirket yonetimine dahil olma
imkani bulunmamaktadir. Dolayisiyla pay sahibinin
genel kurulda oyunu ve sair haklarini etkili ve isabetli
kullanabilmesiicin hali hazirda sirket hakkinda yeterli
bilgiye sahip olmasi gerekmektedir. Yine yonetim
kurulu Gyesinin de sirketin yonetim ve temsilini
amaca uygun olarak gerceklestirebilmesi ve sirkete
iliskin herhangi bir konudan haberdar olmamasinin
kendisini sorumluluktan kurtarmiyor olmasi goz
onunde bulunduruldugunda bilgi  edinme ve
inceleme hakkinin her iki sujesi agisindan buyuk
onem arz ettidi anlasilmaktadir.

Muhteviyati itibariyla  badimsiz,  bireysel ve
vazgegilemez niteligi haiz olan bilgi alma hakki,
pay sahibinin  menfaatinin  yani sira anonim
sirketlere vatinm vyapilmasi amacina da hizmet
etmektedir. Bilgi alinabilen ve inceleme yapilabilen
sirketlere yatinmcilar sermaye getirmeye ikna
edilebileceklerdir.  Aksi durumda, yatirimcinin
sirketin isleyisi ile ilgili hicbir sekilde bilgi alma
imkanina sahip olmamasi da onun yatirim yapma
amaciyla bagdasmayacaktir.
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6102 sayih Turk Ticaret Kanunu’nda anonim
sirketlerde pay sahibinin bilgi alma ve inceleme
hakki sahis sirketlerine gore daha dar kapsamli
duzenlenmistir. S6z konusu hususa temel dayanak
olarak ise sahis sirketlerinden farkl olarak, anonim
sirketlerde pay sahiplerinin, dogrudan denetleme
haklarinin bulunmamasi gosterilebilmektedir.

Anonim  sirketlerde pay sahibinin bilgi alma /
edinme hakkini iki ana baslk altinda incelemek
dogru olacaktir. Soyle ki; finansal tablolar, konsolide
finansal tablolar, yénetim kurulunun vyillik
faaliyet raporu, denetleme raporlari ve yénetim
kurulunun kar dagitim onerisi, genel kurulun
toplantisindan en az on bes giin 6nce, sirketin
merkezvesubelerinde, paysahiplerininincelemesine
hazir bulundurulmasi ve bunlardan finansal tablolar
ve konsolide tablolar bir yil siire ile merkezde ve
subelerde pay sahiplerinin bilgi edinmelerine
acitk tutulmasi kurali pay sahiplerinin pasif
anlamda bilgi edinme hakkini olusturmaktadir.
Bu dizenleme ile pay sahipleri hem onceki yilin
hem de icerisinde bulunulan yilin finansal tablolarini
karsilastirmali  olarak inceleyerek sirket gidisati
hakkinda fikir sahibi olabileceklerdir. Sayet ortaklar
sirket gidisatinin olumsuz oldudu yoninde kanaate
varirlarsa, yonetim  kurulunu gorevden  almak
suretiyle kotd gidisati engelleyebileceklerdir. Ayrica
pay sahibi, gideri sirkete ait olmak tzere gelir tablosu
ile bilangonun bir suretini isteme hakkina da sahiptir.

Bilgi alma ve inceleme hakki pasif yonu itibariyla
her ne kadar genel kurul 6ncesi pay sahibinin sirket
gidisati hakkinda fikir sahibi olmasini saglamaktaysa
da edinilecek bilgiler genel niteligi haiz olmasi
sebebiyle yeterli olmayabilecektir. Pay sahibinin aktif
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RIGHT TO INFORMATION AND INSPECTION
IN JOINT STOCK COMPANY

Right to inform and inspection on joint stock
company is requlated separately in 437" article of
the Turkish Commercial Code numbered (“TCC”) for
shareholders and in 392" article of the same code
for board members.

Shareholder cannot be included to the company
management as long as he/she constitutes majority
in the joint stock company. Shareholder should
have adequate information on the company in
order for using its votes and other rights in general
assembly efficiently and well-directed. Considering
that board member does not relieve its liability even
though not informed on any matters related to the
company, right to inform and inspection become
more important for these two subject.

. SHAREHOLDER'S RIGHT TO
INFORMATION AND INSPECTION IN
JOINT STOCK COMPANY

Right toinform, which has anindependent, individual
and irrevocable characteristic, serves a purpose of
investing in joint stock company right along with
protecting shareholder benefit. Investors can be
persuaded for investing to the companies which
right to inform and inspection was provided. If not
so, the fact that investors have no right to inform at
all on processing of the company, is not comply with
investor’s purpose.

Whereas shareholders in joint stock company have
not direct supervision right, dissimilarly to the
private companies, right to inform and inspection
in joint stock companies is stipulated under Turkish
Commercial Code numbered 6102 more narrow-
scoped as against private companies.

We will examine the right to information and
inspection in joint stock company under two
main titles. The rule that financial statements,
consolidated  financial statements, annual
activity report of the board, audit reports and
profit appropriation offer of the board are kept
available for shareholders inspection, at least
10 days before the general assembly meeting,
in head and branch offices of the company and
that financial statements and consolidated
financial statements are made available for
shareholders consideration in head and branch
offices for a one year, shall constitute passive
right to inform of shareholders. Along with this
article, shareholders are able to be informed on
state of affair of the company by examining financial
statements pertained to both current year and
previous year comparatively. In case shareholders
have decided that the company’s situation have
been deteriorating, they can be prevented this
going by discharging board members. Besides
shareholder is entitled to request a copy of income
statement and balance sheet at company expense.

Passive right to inform and inspection can be
insufficient due to gained information are deemed
as general even if it provides shareholder an
opportunity to be informed on company’s situation
before general assembly meeting. With active
right to information and inspection, shareholder
can request an information in general assembly
from the board on company’s business and from
auditors on mode of auditing. It can be obtained
substantial results by using this right actively since
that shareholders will be informed about not
only financial statements and reports but also the
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anlamda bilgi alma hakki ise genel kurulda, sirket
isleri bakimindan yonetim kurulundan, denetim
yapilma sekli bakimindan ise denetgilerden herhangi
bir konu 6zelinde bilgi verilmesini isteme olarak
karsimiza ¢ikacaktir. Hakkin bu sekilde aktif yonuyle
icra edilmesi halinde, sadece finansal tablolar ve
raporlar hakkinda dedil, sirket yonetimi ve stratejisi
hakkinda da bilgi edinilebilecedinden daha tatmin
edici sonuclara ulasilmasi mimkin olabilecektir.
Ayrica hakim sirketin her pay sahibi, genel kurulda
badli sirketler hakkinda bilgi alma hakkina da sahiptir.
Aktif anlamda bilgi alma hakki kapsaminda bilgi
vermekle yukumla olanlar, sirket isleri hakkinda
yonetim kurulu; denetimin yapilis sekli ve sonuclari
hakkindaise denetcilerdir; ancak bu noktada dikkatle
Uzerinde durulmasi gereken husus eski Ticaret
Kanunu’ndan farkli olarak denetginin, 6102 sayili Tark
Ticaret Kanunu uyarinca sadece denetim faaliyetleri
hakkinda bilgi vermekle yukiumlt oldugudur.

Pay sahibinin, genel kurulda sirketin isleri hakkinda
yonetim kurulundan yahut denetleme faaliyetleri
bakimindan denetgiden bilgi istemesi halinde kural
olarak sozlu sekilde bilgi verilir. Ancak gerektidi
hallerde, ikinci bir yol olarak verilecek olan bilginin
kalitesini yUkseltmek amaciyla talep yazili olarak
karsilanabilir.  Ayrica  TTK md. 437/2 uyarinca
verilen bilgiler bastan savma yahut ilgisiz konular
icermeyerek hesap verme ve durustlik ilkeleri
bakimindan 6zenlive gercede uygun olmalidir.

Pay sahibi tarafindan genel kurulda yoneltilen bilgi
alma talebi hangi gerekgeyle olursa olsun bir sonraki
genelkurula ertelenmeyerek bilgi vermekle yikimla
olan yonetim kurulu yahut denetgi tarafindan
dodrudan cevaplandirilmasi  gerekmektedir. Aksi
halde genel kurulun kesintisizligi ilkesine aykirilik s6z
konusu olacaktir.

Kanun koyucu tarafindan TTK 437/3 maddesi ile
bilgi alma hakkinin siniri belirlenmistir. Bu baglamda
pay sahibinin talebi, sadece istenilen bilgi verildigi
takdirde sirket sirlarinin agiklanacagi veya korunmasi
gereken diger sirket menfaatlerinin  tehlikeye
girebilecedi  gerekgesi ile  reddedilebilecektir.
Duzenlemeden acikca anlasildidi Uzere pay sahibinin
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sirket sirlarini 6grenmek hususunda herhangi bir
hakki bulunmamaktadir. Sayet, pay sahibi talebinin
haksiz olarak reddedildigini disuntyorsa bu noktada
mahkemeye  basvurma  hakkini  kullanabilmesi
mumkandur. Ayrica esit islem ilkesinin bir tezahuru
olarak; pay sahiplerinden herhangi birine bu sifati
dolayisiyla genel kurul disinda bir konuda bilgi
verilmisse, digerbirpaysahibininaynikonudaistemde
bulunmasihalinde, sirket sirlarinin agiklanacagiyahut
sirket menfaatlerinin tehlikeye girecediiddiasiyla pay
sahibinin talebi geri cevirilmeyerek ayni kapsam ve
ayrintida bilgilendirilmesi gerekmektedir.

TTK 437/4 maddesinde dizenlenen pay sahibinin
inceleme hakki ise, pay sahibinin agik talebi
Uzerine sirketin ticari defterleriyle yazismalarinda
vapllacak inceleme sonucu bilgi sahibi olmasini
saglamaya yonelik, bilgi alma hakkini tamamlayan
ve destekleyen nitelikte bir haktir. inceleme hakki,
genel kurulda kullanilan bilgi alma hakkina bagl
olmayip, her pay sahibine taninan bagimsiz, bireysel
bir haktir.

inceleme hakkl kapsaminda 6nemle Uzerinde
durulmasi gereken husus ise; pay sahibi sirketin tim
defter yahut belgeler Gzerinde inceleme yapma
yetkisine sahip olmamasidir. Pay sahibi, sadece
sorusunu ilgilendiren kisimlari inceleyebilir.  Bu
sinirlamaya ek olarak, pay sahibinin ticari defterleri
ve yazismalari Uzerinde inceleme yapabilmesi ayrica
genel kurulun agik iznine veya yonetim kurulunun
kararina bagl tutulmustur. Bu bilgiler isiginda
gorulmektedir ki pay sahibinin inceleme hakki
oldukga dar kapsamli olarak duzenlemistir.

TTK md. 437 kapsaminda bilgi alma veya inceleme
istemi cevapsiz birakilan, haksiz olarak reddedilen
veya ertelenen pay sahibi, reddi izleyen on giin
icinde, diger héllerde de makul bir stre sonra sirketin
merkezinin bulundudu aslive ticaret mahkemesine
basvurabilir.
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management and strategy of the company. Also,
each shareholder of the holding company is entitled
to get information regarding associated companies
in general assembly. The board are obliged to
inform shareholders with regards to the company’s
business and auditors are in discharge of informing
shareholders about results and mode of auditing.
The point to be considered is that distinctly from the
past Commercial Code, the auditoris obliged to only
inform about auditing activities pursuant to the new
Turkish Commercial Code numbered 6102.

In case of that shareholder request an information
from the board or auditors, information is are
given as a verbal in principle. However, when
required, the request can be fulfilled as written in
order for informing shareholders more effectively.
Information which will be instructed according to
the subparagraph 2 of 437" article of the TCC should
be conscientious and veridical in respect to principle
of accountability and honesty without containing
any irrelevant matters.

Shareholder’s request for information cannot be
postponed to the next meeting for any reason.
Board member or auditor, who are obliged to
inform, must meet the request directly. If not so,
these actions are deemed as contradiction to the
principle of continuity of general assembly.

Thelimit of right to information has been determined
under subparagraph 3 of the article 437" of the TCC.
Request of shareholder may be denied by the reason
of that if the information is given, the company’s
secrets will be disclosed or company interest may
be imperiled. It can be understood from the article
that shareholder has no right to information on
company’s secret. If shareholder thinks that its
request has been removed unduly, he/she can apply
to the court. Complying with the principle of equal
treatment, In case that one of shareholders were
informed in his/her capacity as shareholder outside
of the general assembly, if the other shareholder
requests similar, the shareholder will be informed
in same extent and detail and not to be rejected
by the reason of that the company’s secrets will be

disclosed or company interest may be imperiled.

The inspection right, which is stipulated in
subparagraph 4 of the 437" article of the TCC,
provides shareholder an opportunity to be
informed by examining commercial books
and correspondences upon clear request. The
inspection right completes and contributes the right
to information. This right does not depend on the
right to information using in general assembly and
has an independent and individual characteristic.
Each shareholder has the inspection right.

The important issue of the inspection right is that
shareholder is not entitled to inspect all books or
documents. Shareholder can only examine the parts
related to its request. In addition to this limitation,
clear approval of the general assembly or the board
resolution are required so that shareholder inspects
commercial books and correspondences. Under all
this information, it can be deduced that inspection
right of the shareholder is stipulated as considerable
narrow-scoped.

Shareholder, whose request of information or
inspection were left unanswered, rejected or
delayed unduly, may apply commercial court of first
instance, where the company is located, within the
10 days following the rejection, in other situations
within reasonable time.

[ RIGHT TO INFORMATION AND
INSPECTION OF THE BOARD
MEMBERS AND CHAIRMAN

Pursuant to the past Turkish Commercial Code, the
board members were entitled to get information
on business process or some specific works or
transactions from representatives or managers
who are incumbent on representing and managing
the company. However, within the scope of the
past Turkish Commercial Code, inspection right
granting board members to examine company’s
book and documents at any time, had not subsisted.
Permission of the board has been required in order
for inspecting company’s books and documents.
Considering that right to inspection of company’s
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Eski  Turk Ticaret Kanunu'na gore, yonetim
kurulu Gyelerinin, sirketi temsil etmekle ve sirket
islerini  gormekle gorevlendirilen temsilci veya
yoneticilerden islerin gidisati veya bazi belirli is ya
daislemler hakkinda bilgi alma hakki bulunmaktaydi.
Ancak eski dizenleme kapsaminda yonetim kurulu
Uyelerinin sirket defter ve evraklarini istedigi zaman
inceleme haklari mevcut degildi. Sirket defterlerinin
ve evraklarinin bizzat incelenebilmesi icin yonetim
kurulunun onay vermesi gerekmekteydi. Yonetim
kurulu Gyelerinin sorumluluklari ile sirket defter
ve evraklarini inceleme vyetkisinin bu denli kisitli
oldugu g6z o6nunde bulunduruldugunda kanun
koyucunun 6ngordidgu sistemin isabetli olmadigi
anlasilmaktadir.

6102 sayili Tirk Ticaret Kanunu ile getirilen yeni
duzenleme ile yonetim kurulu Gyelerinin bilgi alma
ve inceleme hakki bakimindan; yonetim kurulu
toplantilari  sirasinda  sinirsiz,  yénetim  kurulu
toplantilari disinda ise onaya tabi olmak suretiyle
ikili ayrim yapildigr gortlmektedir.

6102 sayili kanun TTK md. 392/1 uyarinca yonetim
kurulutoplantilarisirasinda, Gyelerden her birisirketin
tim is ve islemleri hakkinda bilgi isteyebilir, soru
sorabilir; en dnemlisi de, ortaklik defter ve belgelerini
inceleyebilir. Yonetim kurulu toplantilarinda, Gyelerin
bilgi alma ve inceleme hakki kapsaminda hicbir
sinirlama getirilmemistir. Dolayisiyla yeni dizenleme
bu yonu ile yonetim kurulunun sorumlulugu ve
sahip oldugu hak ve yetkilerle orantili olmayan eski
kanuna gore, daha tutarli ve strdurtlebilir bir nitelik
kazandirmistir. Ayrica 6nemle Gzerinde durulmalidir
ki; toplanti sirasinda bilgi edinme ve inceleme
hakkinin kullanilmasi ile verilecek bilginin “gizli”
yahut “sirket sirri” gibi gerekgelerle reddedilmesi
mimkin dedildir.
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Yonetim kurulu Gyesi, bilgi alma ve inceleme hakki
kapsaminda yonetim kurulu toplantilari disinda;
yonetim kurulu baskaninin izniyle, sirket yonetimiyle
gorevlendirilen kisilerden, islerin gidisi ve belirli
munferit isler hakkinda bilgi alabilir ve gérevinin
yerine getirilebilmesi igin gerekliyse, yonetim kurulu
baskanindan, sirket defterlerinin ve dosyalarinin
incelemesine sunulmasini isteyebilir. Her ne kadar
yonetim kurulu toplantilari disinda bilgi alma ve
inceleme hakkinin  kullanilmasi yonetim  kurulu
baskaninin icazetine baglanmis olsa da, sirket esas
sozlesmesi ile yapilacak degisiklikle yahut yonetim
kurulu karariyla bu sinirlamanin kaldirilabilmesi ve
hakkin genisletilmesi mumkundar.

Yénetim kurulu baskani, bir iyenin ortaklik defter
ve belgelerini inceleme talebini reddederse,
konu iki glin igerisinde yonetim kuruluna
getirilir. Yani bu hususta artik yonetim kurulu
karar verir. 1ki guin gibi kisa stre belirlenmesindeki
amac, hakkin sdrincemede birakilmasinin dntne
gegilmektir. Sayet yonetim kurulu toplanamaz yahut
talebi reddederse; Uye, sirket merkezinin bulundugu
yerdeki asliye hukuk mahkemesine basvurabilir.

Ayrica yonetim kurulu toplantilari disinda sadece
Uyeler dedil yonetim kurulu baskani da diledigi gibi
sirket defter ve belgelerini inceleme hakkina sahip
olmayip bu hakkini kullanabilmesi icin yonetim
kurulunun iznini almasi  gerekmektedir.  Sayet
yonetim kurulu toplanamaz yahut izin vermekten
kacinirsa, baskan sirket merkezinin bulundugu
yerdeki asliye hukuk mahkemesine basvurabilir.
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book and documents and liability of the board
were such a limited, system of the past Turkish
Commercial Code is deemed as ineligible.

Right to information and inspection of the board
members can be evaluated into two sections
under the new requlation brought with the Turkish
Commercial Code numbered 6102. This right may
be exercised limitlessly in the board meetings
and with the approval out of the meetings.

According to the 392" article of the TCC, each
member may request information, ask question
on company’s all business and transactions and,
more substantially, inspect partnership book and
documents during the board meetings. There is no
restriction within right to information and inspection
of members during board meetings. Hence, the
new regulation have obtained a consistent and
sustainable qualification as against past Turkish
Commercial Code. Besides, in case that member
use its right to information and inspection
during the meeting, this request cannot be
rejected with grounds of that the information is
confidential or company’s secret.

Board member may get information on process
of business and specific discrete works, outside of
the meetings, with the permission of the chairman
from persons charged with company’s management
within the scope of right to information and
inspection and if it is required in order for fulfilling
its duty, she/he may request from the chairman to
provide company’s book and documents for his/her
inspection. Though using the right to information
and inspection is subject to the chairman’s
permission, this limitation can be abolished by
amendment of the articles of association or the
board resolution.

If the chairman reject the request of shareholder
regarding inspection of partnership book or
documents, this state is submitted to the Board’s
consideration within 2 days and the Board
reachesadecision. The purpose of determination
of 2 days for this process is to make sure that the
right may not be delayed. In case that the Board
fails to meet or rejects the request, the member
may apply civil court of first instance where the
company is located.

Outside of the Board meetings, not only members
but also chairman is not entitled to inspect
company’s book and documents at any time, she/
he is required to get the Board’s permission. In case
that the Board fails to meet or abstains from giving
permission, the chairman can apply civil court of first
instance where the company is located.
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6102 sayili TTK'da dizenlenen anonim sirketlerde
bilgi alma ve inceleme hakki, pay sahipleri ve
yonetim kurulu Gyeleribakimindan hakkinkapsamive
kullanimi itibariyla onemli farkliliklar arz etmektedir.
Pay sahibinin aktif anlamda bilgi alma hakkinin
siniring; talep edilen bilginin verilmesi halinde sirket
sirlarinin agida ¢ikmasi yahut sirket menfaatlerinin
tehlikeye girebilecek olmasi olustururken, yonetim
kurulu Gyesinin, yonetim kurulu toplantilarida bilgi
alma hakkinin kullanilmasinda herhangi bir sinirlama
soz konusu degildir.

inceleme hakki bakimindan ise; pay sahibi, genel
kurulun agik izni yahut yénetim kurulunun bu
hususta karari olmasi halinde yalnizca genel
kuruldaki sorusu ileilgili ticari defter ve belgeleri
inceleme hakkina sahipken, yénetim kurulu
Uiyesi ise; yonetim kurulu toplantilarinda higbir
sinirlamaya tabi olmaksizin diledigi belgelerde
inceleme yapma hakkina sahiptir. Yonetim kurulu
Uyesi tarafindan bilgi alma ve inceleme hakkinin
kullanilmasindaki tek sinirlama, séz konusu hakkin
yonetim kurulu toplantilari disinda  kullanilmasi
halinde bu durumun yonetim kurulu baskaninin
onayina tabi olmasidir. Gordldugu tzere 6102 sayili
TTK ile anonim sirketlerde bilgi alma ve inceleme
hakki; pay sahiplerine, yonetim kurulu UGyelerine
gore oldukga dar kapsamli taninmistir.
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[1l. CONCLUSION

Right to information and inspection is stipulated
under TCC numbered 6102 separately for both
shareholders and board members in terms of scope
andexercising oftheright. The fact thatifinformation
is given, company’s secrets may be disclosed or
company’s benefits may be imperiled constitutes
limit of the right to information and inspection.
However, exercising the right to information in the
Board meetings has not been limited.

Astotheinspectionright, shareholderis entitled
to inspect commercial books and documents
and in relation with question he/she asked in
the general assembly if and to the extent clear
permission of the general assembly or the
Board resolution in this regard but the Board
member is able to inspect documents without
reservation in the Board meetings. The only limit
of exercising the right to information and inspection
is that outside of the Board meetings, using this
right is required the approval of the Chairman.
Consequently, right to information and inspection in
joint stock company is regulated so narrow-scoped
for shareholders by comparison the board members
under TCC numbered 6102.
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Olumlu ve genel kurul toplantisinda kullanilabilen bir
azinlik hakkiolan'finansal tablolarin gériismelerini
erteletme hakki 6102 sayili  Turk  Ticaret
Kanunu’'nun? 420. Maddesinde duzenlenmektedir.
Buna gore, genel kurul toplantisinda finansal
tablolarin muzakeresi ve buna badli konular, halka
kapali sirketlerde sermayenin onda birine, halka
acik sirketlerde ise yirmide birine sahip olan pay
sahiplerinin talebi Gzerine, genel kurulun bir karar
almasina gerek olmaksizin, toplanti baskaninin
karariyla bir ay sonraya birakilacaktir.

Finansal tablolarin goristlmesini erteletme hakki, bir
azinlik hakki olmasi sebebiyle halka kapali sirketlerde
sermayenin en az onda birine, halka acik sirketlerde
ise en az yirmide birine sahip olan pay sahipleri
tarafindan kullanilabilecektir. Bu hakkin pay orani
daha yuksek pay sahiplerince kullanilabilecegine dair
bir ana sozlesme hikmi gegersiz olacaktir.

Azinhdin - finansal  tablolarin  gorustlmesinin
ertelenmesi talebini genel kurul sirasinda agik¢a
iletmesi gerekmektedir, bu hakkin genel kurul
6ncesinde yoénetim kuruluna yapilacak bir
beyanla kullanilmasi mimkin degildir®. Azinlik
pay sahipleri bu yonde bir talepte bulunmazsa
toplanti baskani finansal tablolarin ve buna badl
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maddelerin  gorustulmesinin  ertelenmesine karar
veremez'. Azinlik pay sahiplerinin bu taleplerini
genel kurul toplanti tutanadina gegirmelerine iliskin
TTK'da bir zorunluluk bulunmamaktadir®, buna
karsin talebin tutanada gecirilmesi ispat acisindan ve
iptal davasinin sarti bakimindan gereklidir®.

Azinhdin finansal tablolarin gorusmelerini erteletme
hakkini kullandigi sirada bir gerekge géstermesine
gerek bulunmamaktadir. Toplanti baskani azinlidin
talepte bulunmasi Uzerine finansal tablolarin ve buna
bagli konularin gorustlmesini erteleyecektir.

Azinhgin - finansal  tablolarin  gorUsmelerinin
ertelenmesi talebinde bulunmasi ile etkilenecek
diger gindem maddelerinin tespiti sorunu ortaya
cikacaktir. Doktrinde hangi maddelerin finansal
tablolarin  gorisulmesi ile  birlikte ertelenmesi
gerektigine iliskin tartismalar olmakla birlikte
erteleme karar ile dodrudan etkilenebilecek
maddelerin dlcast cercevesi icerisinde
yorumlanmasi gerektigi adirlikla kabul edilmektedir®.
Bu kapsamda, finansal tablolarin ayrilmaz bir
pargasi olan kar-zarar hesabinin gérisilmesi,
kar payr dagitimi gérisiilmesi, yonetim kurulu
tyelerinin ibrasinin gérisilmesi ve y6netim
kurulu Gyeleri ve denetgiler olarak gérev siireleri
sona eren ayni kisilerin se¢imi s6z konusu ise
bunun da gorisilmesinin ertelenmesi gerektigi
kabul edilmektedir®. Nitekim, yonetim kurulu
Uyelerinin gorevden alinmalari ve yenilerinin segimi
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THE RIGHT OF THE MINORITY TO POSTPONE
THE DISCUSSION OF THE FINANCIAL
STATEMENTS (TCC ARTICLE 420)

1. WHAT IS THE RIGHT OF THE
MINORITY TO POSTPONE THE
DISCUSSION OF THE FINANCIAL
STATEMENTS?

The right to postpone the discussion of the financial
statements which is positive and which is a minority
right' that can be exercised in the general meeting,
is regulated in the Article 420 of the Turkish
Commercial Code Numbered 6102%. According
to this Article, at the request of the shareholders
holding one-tenth of the capital in non-public
companies and one-twentieth in the public
companies, discussion of the financial statements
and related issues shall be postponed for a month
at the general meeting without the need for a
resolution of the general assembly.

2. WHAT IS THE SCOPE AND

THE METHOD OF THE RIGHT TO
POSTPONE THE DISCUSSION OF THE
FINANCIAL STATEMENTS?

The right to postpone the discussion of the financial
statements, on the grounds of being a minority
right, shall be exercised by shareholders holding at
least one-tenth of the capital in public companies
and at one-twentieth of the capital in non-public
companies. A provision of an article of association
which indicates that the shareholders who has
higher share rate may exercise this right, shall be
invalid.

Minority has to distinctly convey its demand to
postpone the discussion of the financial statements,
this right cannot be exercised with a statement

to the board of directors before the general
assembly?. If the minority shareholders do not make
arequest relating to this, chairman cannot decide to
postpone the discussion of the financial statements
and the related subjects® There is no obligation
in the Turkish Commercial Code for the minority
shareholders to write their request to the meeting
minute®. In spite of that it is necessary as a proof and
for the condition of the action for annulment®.

It is not required for the minority to give any
justification during the use of right to postpone the
discussion of the financial statements’. Chairman
shall postpone the discussion of the financial
statements and the related subjects upon the
request of the minority.

3. WHAT ARE THE OTHER AGENDA
ITEMS WHICH WILL BE AFFECTED
BY THE POSTPONEMENT OF THE
DISCUSSION OF THE FINANCIAL
STATEMENTS?

The problem of determining the other agenda
items which will be affected by the postponement
request of the discussion of the financial statement
will occur. Although there are debates on which
items should be postponed in the doctrine with the
discussion of the financial statements, it is mainly
accepted that it should be interpreted within the
scope of the items that may be directly affected by
the decision on postponement®. In this context,
it is accepted that the discussions of profit-loss
account, which is an integral part of the financial
statements, the dividend distribution, the
release of debt of the members of the board of
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yilsonu finansal tablolarinin mizakeresi maddesiyle
ilgili kabul edilecektir. Yonetim kuruluna yeni
Uyelerin ve yeni denetgilerin segimi ve TTK m.395-
396 uyarinca yonetim kurulu UGyelerin verilecek
sirketle is yapmaya ve rekabet etmeye iliskin izinler
gorusulup karara baglanabilir'®.

Azinhgin - finansal  tablolarin  gdrusulmesinin
ertelenmesini talep etmesi Uzerine, genel kurul
tarafindan ayrica bir karar alinmasina gerek
olmaksizin, finansal tablolarin ve buna baglikonularin
gorustlmesi bir ay sonraya ertelenecektir. Bir aylik
stre kanun koyucu tarafindan gortlen en az sure
olup gérusmelerin ertelenmesi bir aydan daha uzun
bir stre icin belirlenebilecektir, ancak bu stre hicbir
sekilde azinligin onayi olmadan kisaltilamayacaktir.

Erteleme, Turkiye Ticaret Sicil Gazetesi'nde pay
sahiplerineilanlabildirilirve sirket internet sitesisahibi
olma zorunlulugu olan birsirket ise internet sitesinde
yayimlanir. izleyen toplantiicin genel kurul, kanunda
ongorulen usule uyularak toplantiya cadirilir. Izleyen
toplanty, ilk toplantinin devami niteligindedir, ancak
ikinci toplantinin ¢adrisi sirasinda bu yonde bir
aciklama yapilmamasi toplantinin  gegersizlidine
neden olmayacaktir”.

ikinci toplantida ancak finansal tablolarin
tasdiki ve buna bagh konular géristlebilecektir,
glindemin degistirilmesi mimkin degildir®.
Buna karsin, finansal tablolarin tasdiki ve buna badl
konularin olmasi sartiyla gindeme baska maddelerin
de eklenmesinin mumkun oldudu goérusundeyiz.

Azinligin istemiyle bir defa ertelendikten sonra
finansal tablolarin  muzakeresinin  tekrar  geri
birakilmasinin  istenebilmesi, finansal tablolarin
itiraza ugrayan ve tutanaga gecmis bulunan
noktalari hakkinda, ilgililer tarafindan, durtst hesap
verme 0Olclst ilkeleri uyarinca cevap verilmemis
olmasi sarttir. Aksi takdirde, finansal tablolarin
mizakeresinin ikinci bir defa ertelenmesi
mimkin olmayacaktir.

TR

Azinhgin - finansal  tablolarin  gorusulmesinin
ertelenmesini  talep etmesine ragmen, finansal
tablolarin ve buna bagl konularin goristlmesine
devam edilmesi halinde TTK m.445 uyarinca finansal
tablolarin ve buna bagl konular bakimindan iptal
davasi acilabilecektir.

Iptal davasi acilabilmesi icin muhalefet serhinin
tutanaga yazdirilmasi gerekmekte ve davanin karar
tarihinden itibaren (¢ ay icerisinde sirket merkezinin
bulundugu vyerdeki asliye ticaret mahkemesinde
sirket aleyhine acilmasi gerekmektedir.

Azinhgin - finansal  tablolarin  gdrusulmesinin
ertelenmesini  talep etmesine ragmen, finansal
tablolarin ve buna badl konularin gortstlmesi ve
tescil basvurusunda bulunulmasi halinde bu istemin
sicil memurlugunca reddedilmesi gerekmektedir,
ancak sicil memurlugu diger genel kurul kararlarini
tescil ve ilan edecektir®™.

Azinlik pay sahiplerinin genel kurul toplantisinda
finansal tablolarin  goristlmesinin  ertelenmesi
talebi Gzerine finansal tablolarin ve bagl gindem
maddelerinin gorustlmesi en az bir ay sonra
gorisulmek Gzere ertelenecektir, toplanti baskaninin
takdir yetkisi olmayip talep Gzerine ilgili maddelerin
gorusulmesi ertelenmelidir.

Azinligin erteletme talebine karsin, toplantiya devam
edilmesi halinde ise alinan genel kurul kararlarina
karsi muhalefet serhini tutanada gecirmek sartiyla
iptal davasi acilabilecektir.
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directors and the reelection of the same board
members and auditors whose duty terms were
terminated should be postponed’. The dismissal
of the members of the board of directors and the
election of new ones will be considered related to
the discussion of the year-end financial statements.
The election of new members and auditors for the
board of directors and in accordance with the Article
395-396 of TCC the permits of the board members to
do business and compete with the company can be
discussed and resolved'.

4. WHAT ARE THE CONSEQUENCES

OF THE REQUEST OF THE MINORITY
TO POSTPONE THE DISCUSSION OF

THE FINANCIAL STATEMENTS?

Upon the request of the minority to postpone the
discussion of the financial statements, the discussion
of financial statements and related subjects will be
postponedto one month later without the needfora
resolution of the general assembly. The one-month
period shall be the minimum period determinated
by the legislator and the postponement of the
discussions may be a period of more than one
month, however this period shall not be shortened
without the approval of minority .

Postponement is announced to shareholders in
Turkish Trade Registry Cazette and if the company
is subjected to the website opening obligation, it is
also published in the website. General assembly is
convoked to the next meeting in accordance with
the procedure stipulated in the law. Next meeting
is a continuation of the first meeting, but not to
making a statement in this direction shall not cause
the meeting to be invalid .

At the second meeting, only approval of the
financial statemets and related subjects may
be discussed and it is impossible to change the
agenda . However we have the opinion that, under
the condition that the agenda will include approval
of the financial stataments and related subjects, it is
possible to add another agenda item.

In order for the discussion of the financial statements
to be postponed after it has been postponed once
by the minority, the parties should not be answered
by the related parties in accordance with the
principles of honest accountability.

After the discussion of the financial statements has
been postponed at the request of minority, in order
to be postponed again, interested persons should
not be answered in accordance with the principles
of give account fairly concerning the issues of
financial statements which are objected to and to be
written to the minute. Otherwise, it is not possible
to postpone the discussion of the financial
statements for the second time.

5. WHAT ARE THE CONSEQUENCES
OF CONTINUATION OF THE MEETING
DESPITE THE MINORITY’S REQUEST
OF POSTPONEMENT?

Despite the fact that the minority demands the
postponement of the financial statements, if the
financial statements and the related subjects are
continued to be discussed, an action for annulment
may be filed with regard to the the financial
statements and the related subjects in accordance
with the Article 44 of the Turkish Commercial Code .

In order to file an action for annulment, the
dissenting opinion should be written to the minute
and the case must be filed against the company in
the commercial court of first instance at the place
of the company’s headquarters within three months
from the date of the decision.

Despite the fact that the minority demands the
postponement of the financial statements, if the
financial statements and the related subjects are
continued to be discussed and application for
regisration has been made, this application has
to be got rejected by the trade register. However
trade register will register and announce the other
resolutions of the general assembly .
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6. CONCLUSION

Upon the request of the minority shareholders to
postpone the discussion of the financial statements
at the general assembly meeting, discussion of the
financial statements and the related subjects will
be postponed for at least one month. Chairman
does not have discretion, upon the request related
subjects should be postponed.
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Uretim ve dagitim strecini kolaylastirmasi ve markalar
arasindaki rekabeti arttirmasi sebebiyle siklikla
tercih edilen tek saticillik sozlesmesi, taraflarinin
Uretim veya dagitim zincirinin farkli seviyelerinde
faaliyet gostermeleri sebebiyle 4054 sayili Rekabetin
Korunmasi Hakkinda Kanun ve 2002/2 sayili Dikey
Anlasmalara lliskin Grup Muafiyet Tebligi baglaminda
tesebbusler arasi bir dikey anlagma tiri olup
Rekabet Kurulu’nunincelemesine tabidir. Bu nedenle
bir dikey anlasma olarak tek saticilik s6zlesmelerinde
bazi hukiumlere vyer verilmemesi veyahut belirli
sinirlar dahilinde yer verilmesi, idari yaptinmlar ile
karsilasmamak adina énem arz etmektedir.

Tek saticilik sozlesmesi, herhangi bir kanunla
dizenlenmemis olup vargl kararlarindaki tanimi
itibariyle; “saglayici ile tek satici arasindaki hukuki
iliskileri duzenleyen gergeve niteliginde ve sirekli
birsozlesme olup, bu sdézlesmeiile Uretici, Grinlerinin
tamamini veya bir kismini belirli bir bélgede tekele
sahip olarak satmak U(zere tek saticiya bedeli
karsiliginda gondermeyi, buna karsilik tek satici da
sozlesme konusu mallari kendi adina ve hesabina
satarak mallarin strimana arttirmak icin faaliyette
bulunmayi yuklendidi”' bir sozlesmedir.

Goruldugu  uzere tek saticilik  sozlesmesinin
karakteristik ozellikleri sunlardir:

Cerceve niteliginde ve surekli,
Belirli bir bolgede tekele sahip olmak,

Saticinin Grdnleri kendi adina ve hesabina satmasi
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SEZEN YILMAZ
syilmaz@egemenoglu.av.tr

Uygulamada taraflar her ne kadar sozlesmelere
icerikleri dikkate alinmaksizin acentelik, franchise,
distributorluk, tek saticilik gibi isimler verse de;
isbu sozlesmelerin nitelikleri igeriklerine gore
belirlenmektedir ve buna goére so6z konusu
sozlesmeler birbirlerinden ayrilmaktadir.  Ornedin;
franchise sozlesmelerinde franchise alanin Greticinin
isletmesine ekonomik anlamda uyum saglama amaci
bulunmakta ve know-how aktarimi olmakta iken
tek saticilik sozlesmesinde bu 6zellikler mevcut
degildir. Bu sebeple, hukuki niteliginin tespitinde
sozlesmelerin isimlerinden ziyade icerikleri dnem
arz etmektedir.

Teblig’de dikey anlasmalar, “Gretim veya daditim
zincirinin farkl seviyelerinde faaliyet gosteren
iki ya da daha fazla tesebbiis arasinda belirli
mal veya hizmetlerin alimi, satimi veya yeniden
satimi amaciyla  vapilan  anlasmalar”  olarak
tanimlanmaktadir.

Klasik anlamda; tek saticilik sozlesmesinin bir tarafi
olan sadlayici, Uretim seviyesinde faaliyet gosteren
bir tesebbus iken sozlesmenin diger tarafi olan tek
satici, dagitim seviyesinde faaliyet gdsteren bir
tesebbustir. Sozlesme taraflarinin daditim/tretim
zincirinin farkli seviyelerindeki iki ayri tesebbus
olmasi sebebiyle tek saticilik s6zlesmesi bir dikey
anlasmadir.
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EXCLUSIVE DISTRIBUTORSHIP
AGREEMENT AND COMPETITION LAW

According to the Law on The Protection Of
Competition No0.4054 and Block Exemption
Annunciation  regarding  vertical  agreements
numbered 2002/2 (“Annunciation”), Exclusive
distributorship  agreement, which is favored
frequently because of that it facilitates the process
of production and distribution and increases the
competition between trademarks, is included in the
scope of vertical agreements and it is subject to
Competition Board’s examination due to that parties
of this agreement are operating at different levels of
the production or distribution chain. Therefore, it
is a crucial point for not facing with administrative
sanctions that some provisions should not be
included or to be included within specific limitations
to the exclusive distributorship agreement.

DWHATISTHELEGALCHARACTERISTIC
OF THE EXCLUSIVE DISTRIBUTORSHIP
AGREEMENT?

Exclusive distributorship agreement has not been
requlatedunderlaws butithasbeendefinedinjudicial
decisions by this means; exclusive distributorship
agreement is a framework agreement which is
continuous and regulates legal relationship
between supplier and the monopoly.  With this
agreement, producer is obliged to dispatch entirety
or specific part of its products to the monopoly in
order for to be sold by monopoly within specific
territory in return of product’s price and monopoly
undertakes selling contracted products on its own
behalf and operating in order to increase demand of
the products!

Asitisseen, chracteristics of exclusive distributorship
agreements are as follows;

* Having characteristic of frame and being
continuous

* Being monopoly within specific territory

+ Selling of products by the monopoly on its own
behalf

In practice, even if parties determine agreement
titles such as; agency, distributorship, exclusive
distributorship and franchise without considering
context of agreements, characteristic of agreements
shall be determined as its context. For instance, in
franchise agreement, franchisee has a purpose of
economically complying with producer’s business.
In exclusive distributorship agreement, these
criterions shall not be required. Accordingly, so that
determining characteristics of agreements, context
of agreements are more important than titles of
agreements.

2) WHY EXCLUSIVE DISTRIBUTORSHIP
AGREEMENT IS WITHIN THE SCOPE OF
VERTICAL AGREEMENTS?

Vertical agreements have been defined as;
agreements concluded between two or more
undertakings operating at different levels of
the production or distribution chain, with the aim
of purchase, sale or resale of particular goods or

services.?

Classically, supplier, who is one of the parties
of the exclusive distributorship agreement, is a
undertaking which is operating in production level
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Devlet, Anayasa’nin 167 Maddesi hukmunde
belirtildigi Uzere; para, kredi, sermaye, mal ve
hizmet piyasalarinin saglikli ve duzenli islemesini
saglayici ve gelistirici tedbirler alma ve piyasalarda
filli veya anlasmalarla ortaya c¢ikacak tekellesme
ve kartellesmeyi onleme yukamlaliga altindadir.
Anayasa’nin bu hukmuneistinaden dizenlenen 4054
sayili Rekabetin Korunmasi Hakkinda Kanunu'nun
("RKHK”) 4. maddesinde de belirli bir mal veya
hizmet piyasasinda dodrudan veya dolayli olarak
rekabeti engelleme, bozma ya da kisitlama amacini
tasiyan veya bu etkiyi doduran yahut dodurabilecek
nitelikte olan tesebbusler arasi anlasmalar, uyumlu
eylemler ve tesebbis birliklerinin bu tur karar ve
eylemleri hukuka aykiri ve yasaktir.

RKHK, serbest piyasa ekonomisini korumayi
hedef tutar. Buna goére kanunkoyucu, ticari
6zqurlugan  sinirlandinilmamasi ve  adil  ticaret
ortaminin engellenmemesi igin hukuka aykir ve
yasak olan islem ve eylemleri siralamakla birlikte
bazi durumlarda anlasma ve eylemlerin rekabete
olan katkilari sebebiyle bir muafiyet sistemi
gelistirmistir.  RKHK'un  S.maddesinde  belirtilen
sartlarin tamaminin somut olayda var olmasi halinde
tesebbusler arasindaki rekabeti sinirlayici anlasmalar,
RKHK'un 4.maddesinde belirtilen yasaktan muaf
tutulacaktir.

Dikey anlasmalarin fiyat disi rekabeti ve hizmet
kalitesini arttirici etki yaratabilmesi, pazar gucU
bulunmayan  tesebbulslerin  pazarda  tutunup
buyuyebilmesive dlcek ekonomisinden faydalanmak
suretiyle Grtnlerin daha dustk fivatlarla tuketiciye
ulasmasinin saglanabilmesi® gibi olumlu etkileri
oldugundan bahisle Rekabet Kurulu, ayrica dikey
anlasmalara uygulanmak Gzere 2002/2 sayili Dikey
Anlasmalara lliskin Grup Muafiyet Tebligi'ni (“Teblig”)
yayimlamistir.
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Dikey anlasmalar igin muafiyet dederlendirmesi,
oncelikle ilgili Teblig 6zelinde yapilacaktir. Dikey
anlasmalar grup muafiyetinden vyararlanamayan
anlasmalar icin  son muafiyet dederlendirmesi
RKHK'un 5.maddesinde yer alan bireysel muafiyet
sartlarina gore dederlendirilebilir; anlasmanin ilgili
maddedeki  sartlarin = tamamini  sadlayamamasi
halinde RKHK'un 4 .maddesi geredince yaptirim
gundeme gelecektir.

Bir dikey anlasma tirU olarak tek saticilik sozlesmesi
de ilgili Teblig kapsaminda degerlendirilebilecek ve
rekabeti kisitlayici veyahut bozucu bir etkiye sahip
olsa dahi muafiyetten yararlanabilecektir. Teblig'de
muafiyet kosullari belirtiimemis; anlasmalari muafiyet
kapsami disina itecek hususlar agiklanmistir. Bir dider
ifade ile Teblig’'in 4 maddesinde sayilan hallerden
birinin dikey anlasmada bulunmasi halinde soz
konusu sozlesme, muafiyetten faydalanamayacaktir.
Tek saticilik sozlesmesi ozelinde sozlesmeyi grup
muafiyeti disina ¢ikaran baslica hususlar sunlardir:

Tek saticilik s6zlesmesinde tek saticinin kendi
satig fiyatinibelirleme serbestisinin engellenmesi
yasaktir. Yasak ile amaclanan husus, saticinin kendi
satis fiyatini belirleme serbestisinin engellenmesini
dnlemektir.

Sozlesmede agik¢a sabit veya asgari satis
fiyatinin belirlenmesi yasak olup bu sonucu
dolayli yollarla doguran hikimler de yasak
kapsaminda degerlendirilecektir. Saticinin kar
marjinin  belirlenmesi, tavsiye fivat niteliginde
ilan edilmis bir fiyat seviyesinden saticinin
uyqulayabilecedi indirim oraninin en Ust seviyesinin
belirlenmesi, saticiya tavsiye edilen fiyatlara uydugu
oranda ilave indirimler uygulanmasi veyahut
bu fiyatlara uymamasi durumunda teslimatlarin
geciktirilmesi, askiya alinmasi ihlalin dolayl yollarla
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and monopoly, who is other party of the exclusive
distributorship agreement is an undertaking which
is operating in distribution level. Because of that
parties of this agreement are undertakings which
are operating different levels of the production or
distribution chain, these agreement is deemed as
vertical agreement.

3) WHAT ARE INTERDICTS AND
EXEMPTION SYSTEM IN COMPETITION
LAW?

Pursuant to the 167" provision of the Constitution
of Republic of Turkey; The State has an obligation
to take measures to ensure and promote the sound
and orderly functioning of the markets for money,
credit, capital, goods and services; and to prevent
the formation of monopolies and cartels in the
markets, emerged in practice or by agreement. It is
stipulated under 4" article of Law On The Protection
Of Competition (“Law”), which have been regulated
referring to the 167" provision of the Constitution of
Republic of Turkey, that agreements and concerted
practices between undertakings, and decisions and
practices of associations of undertakings which have
as their object or effect or likely effect the services
are illegal and prohibited.

The Law aims at protecting free market economy.
Accordingly, while legislator have set forth illegal
and prohibited operation and actions in order for
that trade liberty will not be restricted and business
climate will not be precluded, it has been brought
an exemption system due to that agreements and
actions have contributed to competition in some
situations.

If all conditions specified under 5" article of the Law
are met, agreements which restricts competition
between undertakings shall be exempted from
interdict indicated on 4th article of the Law.

4) 1S THERE ANY SPECIFIC
EXEMPTION SYSTEM FOR VERTICAL
AGREEMENTS?

Competition Board have published Block Exemption
Annunciation  Regarding Vertical Agreements
Numbered 2002/2 concerning that vertical
agreements may have an effect as which increases
service quality and non-price competition, provides
undertakings without market power to thrive or
survive in the market and to supply theirs products
to the consumer with lower prices by benefiting
from scale economy.?

Exemption assessment for vertical agreements shall
be conducted on this Annunciation primarily. Last
exemption assessment can be evaluated according
to the block exemption conditions stated article
Sth of the Law for agreements which have not been
exempted by block exemption. In the event of the
agreement cannot met the conditions entirely,
sanctions as per to the 4" article of the Law will be
came up.

5) WHICH EXCLUSIVE
DISTRIBUTORSHIP AGREEMENTS’
PROVISIONS MAY EXCLUDE THE
AGREEMENT FROM THE SCOPE OF
BLOCK EXEMPTION?

Exclusive distributorship agreement, which is type
of vertical agreement, shall be within the scope of
the Annunciation and may be benefit from block
exemption even if it has an effect which can limit
or distort the competition. The Annunciation have
not covered exemption condition; conditions which
can be excluded agreements from the scope of
exemption have been indicated. In other words, In
case situations stated article 4th of the Annunciation
are in vertical agreement, the agreement shall not
benefit from the exemption.

Situations which exempt exclusive distributorship
agreement from the scope of block exemption
primarily are as follows;
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gerceklestirilmesinin  dolayli yollarlar ne sekilde
yapilabildigini 6rneklendirmektedir.

Rekabet Kurulu, sozlesmede saticinin fiyatlarinin
saglayicl  tarafindan  izlenebilmesini ve kontrol
edebilmesini sadglayan hukumlerin varligi halinde
ihlalin kolaylikla yapilabildigi kanaatindedir. Ornedin
tim tek saticilik sozlesmelerinde tek saticilara farkli
fiyatlardan satis yapan alicilari rapor etme konusunda
getirilecek bir yukamluluk Rekabet Kurulu kanaatine
gore fiyatlarin kontrol edilmesini buyik olgide
kolaylastirmaktadir.

Fakat tek saticiik sézlesmelerinde azami
satis fiyatinin  belirlenmesi veya tavsiye
satis  fiyatinin  belirtilmesi, ihlal olarak
degerlendirilmemektedir.

Tek saticilik  sozlesmesinin - en  karakteristik
ozelliklerinden  birisi  munhasiran  belirli  bir
bolgede satis hakkina sahip olunmasidir. Bu agidan
sozlesmede bolgenin belirlenmesi elbette ki birihlal
olarak degerlendiriimemektedir. Fakat mudnhasir
bolgenin hukum ifade ettidi ve bu bolge disinda satis
yapilmasinaimkanverilmeyen satis tirt aktif satiglar
olup tek saticinin yapacadi pasif satiglari engelleyici
hukumler yine ihlal sonucunu doguracaktir.

Pasif satis; baska bir alicinin ( tek saticilik
sozlesmesinde baska bir tek saticinin) bolgesindeki
veya musteri grubundaki misterilerden gelen
ve alicinin aktif ¢abalari neticesinde olmayan
talepleri karsilamak anlamina gelmektedir. Bu
baglamda yetkili saticinin Grdnlerini internet veya
benzeri yollarla satmasinin engellenmesi ihlale yol
acacaktir. Ayni sekilde internet kanaliyla vyapilan
satislarin oranina iliskin kisitlamalarin getirilmesi de
sinirlama olarak dederlendirilecektir.

Fakat bu noktada belirtmek gerekir ki, tek
saticinin internet ve benzeri yollar ile aktif satis
seklinde hareketlerde bulunmasina saglayicinin
miidahalesi ihlal olarak degerlendirilmeyecektir.
Ornedin tek saticinin munhasir musteri cevresi
disindaki bolge halkina talep edilmemis e-postalar
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gondermesi veyahut dogrudan o bolgeye yonelik
reklam galismasinda bulunmasi aktif satis niteliginde
olup kisitlanmasi mumkundur.

Saglayicl, pasif satislari kisitlamamakla birlikte aktif
satislarda hizmet kalitesini yikseltmek icin belirledidi
kistaslari pasif satislar icin  de isteyebilecektir.
Ornedin; sadlayic, Granlerin satisa  sunuldugu
internet sitesine yonelik bir takim kalite standartlar
belirleyebilirveyahut tek saticinin en azindan bir fiziki
satis noktasina sahip olmasini talep edebilecektir.

Rekabet etmeme yikimlGligd, alicinin anlasma
konusu mal veya hizmetlerle rekabet eden mal veya
hizmetleri Gretmesini, satin almasini, satmasini ya
da yeniden satmasini engelleyen dodrudan ya da
dolayli olarak kararlastirilan bir yakamluluktar.

Tek saticilik  sozlesmesine  rekabet etmeme
yukumlulugune iliskin hukim eklenebilir. Fakat bu
hiukmun kapsami ve stresi Teblig’'in 5.maddesinde
belirtilen sinirlari  asarsa; ilgili  hukum  grup
muafiyetinden yararlanamayacaktir. Rekabet
etmeme yUkimlaligunin ongoruldiglu  madde,
sozlesmenin diger maddelerinden ayristirilamiyor
ise bu durumda sozlesmenin tamami  grup
muafiyetinden yararlanamayacaktir.

Rekabet etmeme  yukumlulugu  belirlenirken
asagidaki hususlara dikkat etmek gerekmektedir:

Siresi bes yildan uzun veya belirsiz rekabet
etmeme  yikimlGligd grup  muafiyeti
disindadir. Bes yildan uzunsureile kararlastirilmis
rekabet etmeme yukumluligu, sozlesmenin
diger maddelerinden ayristirilabiliyor ise Rekabet
Kurulu bu streyi azami 5 yil sinirina indirilmis
olarak degerlendirecektir.

Zimnen vyenilenebilen bes vyilik sireyi
asacak rekabet etmeme yiikimlilikleri grup
muafiyetinin kapsami disindadir. Taraflar, stresi
bes yili asmayacak ve alicinin bes yildan sonraki
rekabet etmeme yukumluligund agik iradesi ile
sonverebilecegiyenilemeler, grup muafiyetinden
yararlanabilecektir.
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Resale Price Maintenance

Monopoly’s fredoom to determineits own selling
prices cannot be obstructed. The purpose of this
prohibition is to prevent prohibition of freedom of
seller regarding selling price determination.

Setting fixed or minimum prices in agreement is
prohibited. Provisions which may be produced
the same effect indirectly are considered within
the scope of abovementioned prohibition.
Setting the profit margin of the buyer, setting the
maximum rate of discount that may be implemented
by the buyer over a recommended price level,
providing discounts to the buyer to the extent that
the buyer complies with recommended prices or
threatening the buyer with delaying and suspending
deliveries in case the buyer does not comply with
these prices may be given as examples of indirect
resale price maintenance.

Competition Board considers that violation is more
potential where the agreement has provisions which
provides that the prices implemented by seller can
be monitored and controlled by the supplier. For
instance, In case an reporting obligation have been
imposed to monopoly regarding buyers, who are
selling products with different prices, controlling
of prices is seem to be more easy as per to the
Competition Board.

Determination of maximum or recommended
selling price in agreement are not deemed as
violation.

Region and customer restrictions in terms of
passive sales

The one of the most characteristic feature of
exclusive distributorship agreement is that to
be gained monopoly right exclusively within
specific territory. Determination of this territory
in agreement shall not be considered as a violation.
However, active sales are sales which exclusive
territory is effective and selling is prohibited out of
territory.

Passive sales can be defined as; fulfilling demands
of customers from the region or customer group of
another buyer (another monopoly besides exclusive
distributorship agreement) and which are not a
result of active efforts by the buyer. In this context,
prohibiting of authorized seller to sell its products
through internet or similar ways shall be considered
as an infringement. Likewise, Introduction of
restrictions on the ratio of internet sales shall be
deemed as a limitation.

It should be noted that in case supplier have
interfered active sales of monopoly through
internet or similar ways, these interferences
will not be considered as violation. For instance,
sending (unsolicited) e-mail by monopoly to the
territory where out of its exclusive customer group
live and giving advertisements aimed at directly this
territory shall be considered to be active sales and
may be restricted.

Supplier is entitled to apply criteria, which he/she
indicates for increasing service quality in active
sale, for passive sales provided that not restricting
passive sales. For instance, supplier may indicate
quality conditions for the website which products
are offered for sale or request that monopoly should
have at least one physical point of sales.

Non-Competition Obligation

Non-competition obligation can be defined as;
direct or indirect obligation preventing the buyer
from producing, purchasing, selling or reselling
goods or services that compete with the goods or
services which are the subject of the agreement.

Exclusive distributorship agreement may have a
provision regarding non-competition. However,
if the scope and term of this provision exceed the
limits stated under 5" article of the Annunciation, this
provision may not benefit from block exemption. In
the event of provision regarding non-competition
cannot be separated from rest of provisions of
the agreement, the whole agreement cannot be
benefited from block exemption.
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Kural olarak rekabet etmeme yikimlaligi
sozlesme siiresi icin gegerli olup kuralin
istisnasi  know-how’t korumak amaciyla
getirilen rekabet etmeme yiikimlilikleri igin
gegerlidir. Kamuya mal olmamis know-how'in
kullanilmasi ve agiklanmasi taraflarca suresiz
olarak yasaklanabilmektedir.

Yukarida 6zetlendigi Uzere bir dikey anlasma igin
oncelikle Teblig kapsaminda grup muafiyetinden
yararlanip  vararlanamayacadi  tespit  edilecek;
yukarida  belirttigimiz  hukumlerin  s6zlesmede
yver almasi halinde  grup  muafiyetinden
vararlanilamayacaktir. ~ Bu  durumda  RKHK'un
5.maddesinde hikim altina alinan bireysel muafiyet
sartlari  degerlendirilebilecek ve tum kosullarin
somut olay mevcudiyeti aranacaktir. Sartlarin bir
arada saglanamamasi halinde ise RKHK'un 4.maddesi
uyarinca ihlal karar verilecektir.  Bu durumda
RKHK'un 16.maddesi geredince nihai karardan
bir 6nceki mali vyilsonunda olusan veya bunun
hesaplanmasinin mumkin olmadigi hallerde nihai
karar tarihine en vyakin mali yilsonunda olusan ve
Rekabet Kurulu tarafindan saptanacak olan yillik
gayri safi gelirlerin %10’una kadar idari para cezasi
uygulanacaktir. RekabetiSinirlayici Anlasma, Uyumlu
Eylem ve Kararlar ile Hakim Durumun Kotlye
Kullanilmasi Halinde Verilecek Para Cezalarina iliskin
Yonetmelik geredince dikey anlasmalaricin gayri safi
gelirin binde besi ile yiizde tigi arasinda bir oran
esas alinacaktir.

TUm dikey anlasmalarda oldudu gibi tek saticilik
sozlesmelerinin hazirlanma asamasinda tek saticiya
getirilen yukimlultklerinin rekabeti bozucu bir etki
dogdurup dodurmadigr ve ozellikle Teblig uyarinca
grup muafiyetinden vyararlanilmasi  6ninde bir
engel teskil edip etmediginin dederlendirilmesi
gerekmektedir. Aksi takdirde olduk¢a agir mali
vaptirimlarile karsi karsiya kalinabilecektir.
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2 2002/2 sayili Dikey Anlasmalara iliskin Grup Muafiyet Tebligi: Yazida kullanilan tanimlar icin
Teblig'den yararlanimistir

3 Rekabet Kurumu, Dikey Anlasmalara iliskin Kilavuz, Kabul Tarihi: 29.03.2018, Karar Sayisi
18-09/179-RM(1)
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The attention should be given to situations stated
below by determining non-compete obligation:

* Non-competition obligations with more
than five year term or indefinite term are fall
under the scope of the exemption. If provision
regarding non-competition obligation with more
than five years term can be separated from other
provisions, Competition Board shall evaluate this
term as 5year.

* Non-competition obligations which can be
implicitly renewed by means exceeding five
years may not benefit from block exemption.
Renewals, which does not exceed 5 vyears
term and buyer has a right to remove its non-
competition obligation after 5 years with explicit
consent, may benefit from block exemption.

* Principally, non-competition obligations
shall be valid for duration of the agreement.
The exemption of that is non-competititon
obligations which have been brought for
protecting know-how. Parties shall prohibit
using and expressing of the know-how which has
not become public information with indefinite
term.

6) WHAT ARE THE SANCTIONS FOR
VIOLATIONS?

As it has been summarized above, it should be
detected that whether the vertical agreement
may benefit from the block exemption or not. If
provisions stated above are placed in the agreement
exempt the agreement shall be out of scope of the
block exemption. In this case, individual exemption
conditions shall be assessed and considering that
whether all conditions are met in the case or not.
If all conditions are not fulfilled, violation decision
may be ordered according to the 4th article of the
Law. Besides, according to the 16th article of the Law,
an administrative fine shall be imposed up to ten
percent of annual gross generated by the end of the
financial year preceding the decision, or generated
by the end of the financial year closest to the date of

the decision if it would not be possible to calculate
it and which would be determined by the Board. As
per to thee requlation on fines to apply in cases of
agreements, concerted practices and decisions
limiting competition, and abuse of dominant
position, between five per thousand and three
percent of annual gross revenue shall be applied for
vertical agreements.

7) CONCLUSION

As so all vertical agreements, it should be assessed
when drawing a contract that whether obligations
of monopoly may have an anti-competitive effects
or not and is there any obstacle for benefiting
from block exemption as per to the Annunciation.
Otherwise, it may be faced with deep crucial
sanctions.

THGK., E.2011/11-552 K. 2011/686 T.23.11.2011; Yargitay 11. HD., £:2017/2676, K:2018/479, T:22.01.2018

t egarding vertical agreements numbered 2002/2; Annunciation
have been used for definitions stated this article.

28Block exe on Annunciatio

3Competition Authority, guidelines regarding vertical agreements, Acceptance Date: 29.03.2018,
Decree No: 18-09/179-RM(1)
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Ulkemizde son zamanlarda artarak vyasandid
gozlemlenen is kazalari birgok sorunun beraberinde
isverenlerin is sadlig ve guvenligi bakimindan
sorumluluklarinin ne boyutta ve nasil dizenlenmis
oldugu sorusunu da siklikla gindeme getirmektedir.
Oncelikle belirtmek gerekir ki 6331 Sayili Isi Saghdi ve
Guvenligi Kanunu', is saghdi ve guvenligine yonelik
yukumlulukleri 6zel olarak duzenlemis olmakla;
faaliyet konularina bakilmaksizin kamu ve &zel
sektére ait bitiin isleri ve isyerlerini, isgileri,
isverenleri, isveren vekillerini, ¢irak ve stajyerleri
kapsamina almaktadir.

6331 Sayili Is Saghdi ve Guvenligi Kanununda is
saghdi ve guvenligine yonelik olarak ornedin; risk
degerlendirmesi, kontrol, o6l¢um, arastirma, acil
durum ve eylem plani, yanginla micadele, ilk yardim,
is kazasi ve meslek hastaliklarinin kayit ve bildirimi,
calisanlarin saglik gozetimi, calisanlarin is saghdi
ve guvenligi konusunda bilgilendirilmesi, ¢alisan
temsilcisi ve destek elemani secilmesi, ayni ¢calisma
alanini birden fazla isverenin paylasmasi durumunda
“is saghdr ve giivenligi koordinasyonunun
saglanmasi” gibi yukamlultklere yer verilmistir.
Bir diger ozel yukumlulik; isyerinde calisan sayisi
ve isyerinin tehlike sinifina? gore kademeli olarak
yururlige girmekte olan “igyerinde isyeri hekimive
is glivenligi uzmani bulundurma zorunlulugu”dur.

Kanunda ozel olarak, yaptirimlariyla yer verilen
bu ve benzer yukumlultkler dikkate alinarak her
isyeri Ozelinde riskler tespit edilerek yol haritasi
belirlenmesi ve operasyonel suUreglere kayitsiz
kalinmamasi; bu kapsamda gerekli tim tedbirlerin
alinmasi is saghdi ve guvenliginin yaninda “igsveren
sorumlulugu” acisindan da olduk¢a buyik onem
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tasimaktadir.  Tum bu nedenlerle; isverenlerin
6331 Sayili Is Saghgr ve Guvenligi Kanunu ve ilgili
mevzuat hikumlerinde belirlenen yukumliklerini
yerine getirmemenin yaptirimlarini ve isverenin
sorumlulugunu  incelemenin  onemli  oldudu
kanaatiyle isbu calisma ele alinmistir.

Gerek ulusal  gerekse uluslararasi  mevzuat
hukumlerine gore isverenin is saghdi ve guvenlidiyle
ilgili  temel yukamloluga; isyerinde gerekli s
saghdr ve gavenligi onlemlerinin planlamasini, bu
planlamalarin isyerinde uygulamaya alinmasini,
uygulamaya alinan gerekli tedbirlerin  siklikla
denetlenmesini ve ihtiya¢c halinde derhal gincel
sartlar dahilinde uyarlanmasini gerektiren sistemsel
bir yonetim sireci olarak ozetlenebilir. Dolayisiyla
isverenin isyerinde gerekli is saghdgi ve guvenligi
tedbirlerini almasi bu kapsamdaki yakamluliklerini
sonlandirmamaktadir. Zira isyerinde is saghgr ve
guvenligini mevcut imkanlar dahilinde temin ettigi
varsayilan bir isverenden ayni zamanda buna iliskin
sistemsel uygulamalarini gerektiginde teknolojik
gelismeler dahilinde yeniden uyarlamasi da
beklenmektedir.

Goruldugu Uzere gerek uluslararasi sozlesmeler
gerekse 6331 sayili Is Sagligi ve Guvenligi Kanunu
kapsaminda isverenin isyerinin  tehlike  sinifi
ve icerdigi risk kalemlerine goére bagh oldugu
yUkumlUluga; isyerinde risk tespiti ve buna uygun
olacak sekilde gerekli 6nlemlerin alinmasiyla baslar,
alinantedbirlerin uygulanip uygulanmadiginin (ayrica
ihtiyaca cevap verip vermediginin) denetlenmesi ile
streklilik kazanir, son olarak zaman icinde ve gelisen
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OCCUPATIONAL HEALTH

AND SAFETY RESPONSIBILITIES

OF EMPLOYERS

Occupational accidents which have been observed
to increase recently in our country, frequently
raise the questions of how and to what extent
the responsibilities of employers exist in terms of
occupational health and safety with many other
questions. First of all, it should be noted that
the Law No. 6331 on Occupational Health and
Safety specifically regulates the obligations for
occupational health and safety and includes all
jobs and workplaces, employees, employers,
employers' representatives, apprentices and
trainees regardless of their field of activity from
public and private sector.

The Occupational Health and Safety Law No.
6331 covers some of the obligations regarding
occupational health and safety as follows for
example; risk assessment, control, measurement,
research, emergency and action plan, firefighting,
first aid, registration and notice of occupational
accidents and  professional  diseases, health
supervision of employees, informing employees
about occupational health and safety, elections of
employee representative and support member,
“ensuring the coordination of occupational
health and safety” in the event that the same
field of work is shared by more than one employer.
Another special obligation is to have occupational
physician and occupational safety specialist in
the workplace which is going in effect increasingly
according to the number of employees in the
workplace and the hazard class? of the workplace.

Itisallimportant to take these similar obligationsinto
account stated in Law with their sanctions, draw a
road map by determining the risks in each workplace

and not to be unconcerned to the operational
processes and to take all necessary precautions in
this context for the “responsibility of employer”
as well as the occupational health and safety. For
all these reasons, this study of article is considered
with the opinion that it is important to examine
the sanctions of the employers in the event of not
fulfilling their obligations and the responsibility of
the employer under the Occupational Health and
Safety Law No. 6331 and the relevant legislation.

“TAKE PRECAUTION, AUDIT, ADAPT”

The basic obligation of the employer regarding
occupational health and safety according to the
provisions of national and international legislations
can be summarized as a systematic management
process in the form of planning the necessary
occupational health and safety precautions in the
workplace, putting these plans into practice in the
workplace, checking the necessary precautions
frequently and adapting them to the current
conditions in case of need. Therefore, taking
the necessary occupational health and safety
precautions at the workplace does not fulfill the
employer’s obligations and liability under this
scope. It is also expected that the employer who is
supposed to provide occupational health and safety
at the workplace within the existing facilities will also
be able to adapt the systematic practices related
to this within the technological developments
when it is necessary.

As itis seen, according to the international contracts
and the Occupational Health and Safety Law no.
6331, the employer's obligation based on the
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teknolojiye gore uyarlanip yenilenmesi suretiyle
tekrarlanir. Bu kapsamda isveren dncelikle isyerinde
“risk dederlendirmesi” yapmak zorundadir®.

Uygulamada 6331 Sayili Is Saghgi ve Guvenligi
Kanunundaki duzenlemelerde  ver  verilen
ifadelerden; isverenin gerekli is saglidi ve guvenligi
onlemlerini alma yukamldlagunin  “isyeri” ile
sinirh oldugu  seklinde hatali yorumlar yapildigi
gorulmektedir. Oysa bilindigi Uzere Kanunun amaci;
isle baglantili olan veya isin yirtimu sirasinda
meydana gelebilecek kaza ve yaralanmalarin,
“calismaortaminda” bulunanrisklerin, 6nlenmesi
ve/veya onlenemeyen riskleri asgari seviyeye
indirerek saglikli ve glivenli bir galisma ortaminin
saglanmasidir. Dolayisiyla iscinin gorevi nedeniyle
isyeri disinda bulunacagi yer ve zaman dahilinde de
isverenin gerekli tedbirleri almasi gerekir.

6331 Sayili Is Saghg ve Guvenligi Kanunu’nun
4. maddesinde; isverenin is sagldi ve guvenligi
hizmetlerinin ~ saglanmasina  yonelik  “genel
yikimliliga”; 6 maddesinde ise “is saglid
ve givenligi hizmetleri” duzenlenmistir.  Bu
kapsamda isveren; mesleki risklerin énlenmesi ve
bu risklerden iscinin korunmasina yonelik gerekli
calismalari kapsayacak sekilde is sadlidi ve givenlidi
hizmetlerinin temin edilip uygulanmasini saglamak
zorundadir. Ancak isveren bu amacla c¢alisanlari
arasindan bir is saghdi ve guvenligi uzmani, isyeri
hekimi ile diger saglik personeli gorevlendirebilir.
Nitekim bugun itibariyle bu gorevlendirme “50’den
az sayida ¢alisani olan az tehlikeli isyerleri”
haricindeki dider tim isyerleri igin zorunluluk
kapsamindadir. Ikinciihtimal; eger ¢alisanlari arasinda
“is sagligi ve giivenligi uzmani, isyeri hekimi ile
digersaghk personeli” olarak gorevlendirebileced;,
bu niteliklere ve editime vs sahip personeli yoksa
isveren; bu hizmetin tamamini veya bir kismini
“Ortak Saglik ve Givenlik Birimlerinden” (yani
disaridan) hizmet satin almak suretiyle de temin
edebilir (Yonetmelik md.5%). Bununla birlikte; isveren
belirlenen niteliklere ve gerekli belgeye sahipse
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(ayrica isyerinin tehlike sinifi ve toplam calisan
sayisina gore uygun olmasi halinde) is saghdi ve
guvenligi hizmetinin yerine getirilmesini dodrudan
kendiside tstlenebilir. Onemliolan sudurki; isverenin
is saghgi ve guvenligi hizmetinin yerine getirilmesini
calisanlari  arasindan  uzmanlara gorevlendirme
yapmak (ISG uzmani ve Isyeri Hekimi) ya da disaridan
hizmet satin almak suretiyle sadlayacak olmasi is
saghdgr ve guvenliginden dogan sorumlulugunu
hicbir sekilde ortadan kaldirmayacaktir®.

Ciddi ve yakin tehlike ile karsi karsiya kalan bir isci
isverene (varsa is saghigi ve guvenligi kuruluna)
“basvurarak durumun tespit edilmesini ve gerekli
tedbirlerin alinmasina karar verilmesini” talep edip
talebi yonunde karar verilmesi durumunda gerekli
tedbirler alinincaya kadar ¢alismaktan kaginabilir.
Isveren, isciye bu nedenle ¢alismaktan kagindig
strenin Ucretini (kanundan ve is sozlesmesinden
dodan dider haklarin) odemek; derhal gerekli
incelemeleri yaparak karari yazili olarak isgiye (ve
calisan temsilcisine) bildirmek zorundadir. Eder
ciddi ve yakin tehlike “onlenemez” nitelikte ise isci
herhangi bir bildirim yapmak zorunda olmaksizin
derhal guvenli bolgeye gider, bu nedenle haklari
kisitlanamaz (6331 Sk. Md.13).

Is Saghgr ve Govenligi  Kanununda belirtilen
yukumlaluklere uyulmamasi durumda isverenlere
agir idari para cezalar 6ngortlmustir (md.26).
isveren ilgilimevzuat hikimlerinde yer alan “gerekli”
is saghgr ve yukamluliklerini yerine getirmedigi
takdirde oncelikle her bir yukamlulik igin ayri ayri
belirlenen ancak 1.545,00-TL ile 371.520,00-TL
arasinda degisen “idari para cezalarl” ile karsi
karsiya kalabilecektir®. idari para cezalari disinda
isyerinin kapatilmasi ya da isyerinde faaliyetin gegici
olarak durdurulmasi gibi adir riskler de konusudur.
Calisanlaricin hayatitehlike olusturan bir husus tespit
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hazard class and risk items of the workplace starts
with the determination of risk in the workplace and
taking necessary precautions in line with this, gains
continuity with the audit regarding whether it is
implemented or not (whether it responds the need
or not) and lastly repeats by adapting and renewing
these precautions according to the developing
technology in time. In this context the employer has
to make a risk assessment at the workplace at first.*

In practice; erroneous comments are seen that
the employer’s obligation to take the necessary
occupational health and safety precautions is limited
to “workplace” from the statements given in the
regulations in the Occupational Health and Safety
Law No. 6331. In fact, as it is known, the aim of the
Law is to provide a healthy and safe working
environment by avoiding the work related
accidents or injuries that may occur during the
execution of the work and the other risks in the
working environment or minimizing the risks
which cannot be avoided. Therefore, the employer
should take the necessary precautions within the
time and place where the employee will be out of
the workplace due to his/her job.

DOES THE EMPLOYER HAVE TO TAKE
THE NECESSARY PRECAUTIONS
“HIMSELF/HERSELF"?

In Article 4 of the Occupational Health and Safety
Law No. 6331, the “general obligation” of the
employer to provide occupational health
and safety services was reqgulated and these
occupational health and safety services were stated
in Article 6. In this context, the employer has to be
ensure that occupational health and safety services
are provided and implemented in a way to cover
the avoiding of occupational risks and protecting
employees from these risks. But the employer may
employ an occupational health and safety expert
from among the employees, a workplace doctor
and other health personnel for this purpose. As a
matter of fact, this assignment is mandatory for all
other workplaces except for the “workplaces in
less dangerous hazard class with fewer than 50

employees” as of today. The second possibility is
that the employer may also provide all or part of this
services through the purchasing from the Joint
Health and Safety Units (as an outsource) if the
employer does not have the qualified or trained
personnel to assign as an occupational health
and safety, a workplace doctor and/or a health
personnel. (Article 5 of the Regulation)* However,
if the employer has the specified qualifications and
the required documents (also the workplace should
be properaccording to the hazard class and the total
number of employees), he/she can also undertake
the fulfillment of the occupational health and safety
service. The important thing is the fact that the
employer cannot remove the responsibility arising
from occupational health and safety regulations to
provide the occupational health and safety service
by assigning an expert to be chosen from among the
employees (OHS specialist and workplace doctor) or
by outsourcing.®

“THE RIGHT TO AVOID WORKING”
AT THE WORKPLACE VIOLATES
OCCUPATIONAL HEALTH AND SAFETY

An employee who confronted with serious and
imminent danger may makes a demand on the
employer (if any, to the health and safety board)
to determine the situation and decide to take the
necessary precautions. In the case of a decision on
the employee's demand, the employee may avoid
working until the necessary precautions are taken.
Therefore the employer must pay the employee the
charge of the period (and the other rights arising
from thelawand the employment contract) and shall
make the necessary investigations immediately and
inform the employee (and employee representative)
about the decision in writing. If the serious and
imminent danger cannot be avoided, the employee
goes to the safe zone immediately without having
to make any notification and therefore his/her rights
cannot be restricted. (Article 13 of Law No. 6331)
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edildiginde; bu tehlike giderilinceye kadar, hayati
tehlikenin niteligive bu tehlikeden dogabilecek riskin
etkileyebilecegialanda (isyerinin bir boluminde veya
tamaminda) is durdurulabilir(md.25)". Ornedin ¢ok
tehlikeli sinifta yer alan tehlikeli kimyasal maddelerle
calisma vapilmasini gerektiren isyerlerinde ya da
faaliyeti kapsamindaki diger tehlikeler nedeniyle
buyuk endustriyel kazalarin olabilecedi isyerlerinde
risk dederlendirmesi yapilmamis olmasi isyerinde
faaliyetin durdurulmasina neden olabilir.

Isveren, isin durdurulmasi sebebiyle issiz kalan
calisanlara Gcretlerini 6demekle veya Ucretlerinde
aleyhe bir dedisiklik olmaksizin  niteliklerine
uygun baska bir is vermekle yukumludir Isin
durdurulmasina neden olan eksiklikler giderilmeden
o alanda faaliyete devam edilemez. Durdurulan
islerde izinsiz calisma yaptiran isveren veya isveren
vekillerine 3 yildan 5 yila kadar hapis cezasi verilir
(63315k. Md.25/8).

llgili yasal duzenlemeler cercevesinde gerekli is
saghdr ve guvenligi yakumluliklerine uyulmadidi
icin is kazasi meydana gelmesi, kazanin “yaralanma,
o6lim” gibi iscinin mevcut saghdini bozma ya da
yasama hakkina son verme gibi adir sonuclara neden
olmasi halinde ise isverenin tazminat Odemesini
gerektiren hukuki sorumlulugu olacaktir. Isyerinde
is saghdi ve guvenligi ile ilgili yasal yukumluluklere
uyulmamasi ve gerekli onlemlerin alinmamasi; is
kazalarinda, isverene yuklenecek kusur oraninin
artmasina ve buna badli olarak 6denmesi muhtemel
is kazasi ya da meslek hastalidindan kaynakli maddi
ve manevi tazminatlarin yiksek tutarlarda giindeme
gelmesine sebep olacaktir.

Cerek doktrinin gerekse Yargitay'in son zamanlarda
agirlik kazanmis goristne gore isverenin isyerinde
meydana gelen is kazalari nedeniyle hukuki
sorumlulugu kural olarak kusurlu olmasina bagldir.
Cunku isverenin is saghdg ve guvenliginden
kaynaklanan yukamlultklerini ihlal etmesi isci ile
arasindaki is sozlesmesinin de ihlali anlamina gelir.
Bunun sonucunda isginin gormis oldugu maddi
ve manevi zararlardan ancak “kusuru oraninda”
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sorumlu olacaktir. Son olarak; isverenin bir tizel
kisi yani sirket olmasi halinde hukuki sorumlulugun
kusurlu olan  “tiizel kisi isveren” yoninden
gundeme gelecedini eklemek dogru olacaktir.

Oncelikle belirtmek gerekir ki; ceza hukuku
bakimindan sorumluluktan bahsedebilmek icin
isverenin suca konu olan eylemlerinde “kusurlu”
olmasi gerekir. Bir diger 6nemli olan husus ise; bu
sorumlulugun “cezalarin sahsiligi” ilkesi nedeniyle
sadece kusuru olan “gergek kisi” isverene ait
olabilecedidir.  Cunktu Turk Ceza Kanunu’nun
20.maddesinde ceza sorumlulugunun sahsi oldugu
ve kimsenin bir baskasinin fiillinden dolayi sorumlu
tutulamayacagl  agikga  hikme  baglanmistir.
Devaminda ise tizel kisiler hakkinda ceza
yaptirimi uygulamanin séz konusu olamayacadi
da 6zel olarak belirtilmistir. Dolayisiyla is saglid
ve glvenligi yukumlaltklerinin ihlali nedeniyle
meydana gelebilecek bir is kazasi karsisinda “soyut
isveren” olarak da adlandirilan “tiizel kisi” isverenin
Ceza Hukuku kapsaminda bir sorumlulugunun
olmayacadini; bu durumda tuzel kisinin organini
olusturan gercek kisilerin (yani somut isverenin)
ceza sorumlulugunun muhatabi olacagini ozetle
belirtmek gerekir®.

Isverenin, isyerinde gerekli tedbirleri almamasi
ve yikumluliklerine vyerine getirmemesine bagli
olarak meydana gelen kazalar nedeniyle “kasti”
olmasa da “taksir” ve bazi olaylarda “bilingli taksir”
duzeyinde sorumluluguna gidilerek cezalandirilmasi
ihtimal dahilindedir. Ornegin basit tibbi mudahale
ile giderilebilecek bir yaralanma ile sonuclanan is
kazasi nedeniyle isveren 3 aydan 1 yila kadar hapis
cezasi veya adli para cezasiyla yargilanabilmektedir.
Yaralanmanin niteligine gore bu cezalar artmaktadir.
Eger is kazasiyla yaralanma iscinin duyularindan
veya organlarindan birinin islevini “siirekli
yitirmesi” niteligindeyse 6 aydan 2 yila kadar
hapis cezasi; birden fazla kisinin yaralandigi
kazalarda ise 6 aydan 3 yila kadar hapis cezasi s6z
konusu olabilmektedir.
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THE RESPONSIBILITY OF THE
EMPLOYER THAT VIOLATES
OCCUPATIONAL HEALTH AND SAFETY
AND CERTAIN SANCTIONS

In case of failing to fulfill the obligations stipulated
in the Occupational Health and Safety Law, severe
administrative fines are envisaged for employers
(Article 26). If the employer does not fulfill the
“necessary” occupational health and safety
obligations in the provisions of the relevant
legislation, firstly, may face with the “administrative
fines” which are determine separately for
each liability but between TL 1,545,00 and TL
371,520,00.*  Apart from administrative fines,
serious risks such as the closure of the workplace
or the temporary termination of activity in the
workplace are also can be mentioned. When a
life-threatening situation is determined for the
employees; until this risk is avoided, the work may be
stopped in the area (in part or all of the workplace)
where can be affected by the hazard arising from the
risk according to nature of life-threatening situation
(Article 25). For example, unfulfilling the obligation
to make a risk analysis may cause of termination
of activity in the workplaces that require working
with hazardous chemicals in the highly hazardous
class, or in the workplaces where major industrial
occupational accidents may occur due to other
hazards in the operation.

The employer is obliged to pay the employees who
will become unemployed due to the termination
of activity or assign to any other job in accordance
with their qualifications without any change in
their wages. Unless the deficiencies that cause the
termination of activity are fulfilled, the activities
cannot maintain in these working areas. Any
employer or employer's representatives, who
have made unauthorized work done in terminated
activities shall be receive imprisonment from 3 to 5
years. (Article 25/8 of Law No. 6331)

In case of an occupational accident at workplace due
to non-compliance with the necessary occupational
health and safety obligations within the framework

of the relevant legal regulations, the employer will
have legal responsibility to pay compensation if the
occupational accident causes serious consequences
such as “injury, death” that derange the existing
health of the employee or ending the right to live.
Failure to comply with legal obligations regarding
occupational health and safety in the workplace
and not taking necessary precautions will result in
an increase in the rate of culpa to be imposed on
the employer and the increase in the amount of
material and non-pecuniary damages arising from
the occupational accident or occupational disease.

“DEFECT LIABILITY” ON
COMPENSATION

According to the doctrine and the legal opinion of
Supreme Court of Appeals, the legal responsibility
of the employer due to the occupational accidents
occurring in the workplace depends on the defect
as a rule. Because the violation of the obligations of
the employer arising from occupational health and
safety is also a violation of the labour agreement
signed with the employee. As a result, the
employer will be liable only for the defect in
terms of the material and non-pecuniary damage
suffered by the employee. Finally, if the employer
is a legal entity, in other words a company, it will
be correct to state that the legal responsibility
of the employer will be mentioned with regard to
the legal entity employer.

RESPONSIBILITY OF THE EMPLOYER
IN TERMS OF “CRIMINAL LAW”

First of all, it should be noted that in order to
be able to talk about the responsibility of the
employer in terms of criminal law, the employer
must be faulty in his actions subject to the crime.
Another important point is that this responsibility
may only be mentioned in regard to the real
person employer who has a fault because of the
principle of individual criminal responsibility.
Because the Article 20 of the Turkish Penal Code
clearly states that criminal liability is personal and
that no one can be held responsible for the act
of another person. Afterwards, it is stated that
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Isveren tarafindan neticenin 6ngoraldiga ancak
istenmedigi  durumlarda ise  “bilingli taksir”
gundeme gelebilir. Bilindigi Uzere 5237 Sayili Turk
Ceza Kanunu'nun ilgili hukumlerine gore bilingli
taksirde netice 6ngorulmus oldudu igin cezalar
“taksir” karsisinda daha agirdir. Ornedin; bakim
ve onarima ihtiyaci oldugu bilinen bir kesme
makinesinin “maliyetten kagmak” gibi herhangi
bir sebeple bakim-onarima alinmamasi, bu
nedenle iscinin elini kesmesi gibi bir kaza meydana
gelmesi durumunda isverenin cezai sorumlulugu
“bilingli taksir” hukimlerine gore belirlenebilecektir.
Bu kazada her ne kadar isverenin amaci “iscinin elini
kesip hayatina uzuv kaybi ile devam etmesi” olmasa
da; ornekteki kesme makinesinin bakim-onarima
alinmasi gerektigini bildigi halde “bir sey olmaz, isci
zaten kesim konusunda cok tecribeli, yillardir kaza
olmadi, makine tikir tikir calisiyor vs” seklindeki bir
inangla geregini yaptirmayarak kaza ile ilgili “bilingli
taksir” niteliginde bir eylemde bulunmus durumda
olacaktir. Eger kaza “bilingli taksir”e baglanan
bir ihmal nedeniyle meydana gelmisse bundan
sorumlu olan isveren hakkinda verilecek ceza
Ggte birden yarisina kadar artirilacaktir.

Is kazasi veya meslek hastaligi nedeniyle iscinin
olumu halinde isveren hakkinda 5237 Sayili Turk
Ceza Kanunu’nun 85 maddesinde ver alan “taksirle
oldurme” sugundan dolayi yargilanma yapilacaktir.
Bu durumda 2 yildan 6 yila kadar hapis cezasiyla
karsi karsiya kalinmasi s6z konusudur. Is kazasi;

Birden fazla iscinin 6lumu ile sonuglanmissa ya da

Bir veya birden fazla iscinin 6limu ile birlikte
bir veya birden fazla iscinin vyaralanmasi ile
sonuclanmissa

isveren 2 yildan 5 yila kadar hapis cezasi ile
yargilanabilecektir. Yine “bilingli taksir” ile
hareket edildigi takdirde cezada artirimlara
gidilecektir. Olimli is kazasi meydana gelen
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hallerde ayrica; kazanin meydana gelmesinde
kusurlu oldugu mahkeme karari ile tespit edilen
isveren 2 yil siire ile kamu ihalelerine katilmaktan
yasaklanir (6331 Sk. Md.25/A).

Sonug¢ olarak; yasanin amaci ile paralel olarak
belirtmek gerekirse; isveren tarafindan gerekli
is saghdi ve guvenligi yukumluliklerinin yerine
getirilmesi, uygulanabilirlidinin ve isciler tarafindan
da uygulandiginin  denetlenmesi, ayrica alinan
tedbirlerin  dedisen sartlara uyarlanarak siklikla
takip edilmesi; dncelikle iscilerin saghgina yonelik
agir sonuglara neden olan kazalarin dnlenmesini
saglayacak, bunun yaninda muhtemel hukuki, cezai
ve mali sonuclar acisindan isverenin menfaatine
olacaktir.
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it is not possible to impose criminal sanctions
on legal entities. Therefore, the legal person, also
referred to as the abstract employer, shall not be
responsible under the Criminal Law in the event of
an occupational accident that may occur due to a
violation of the health and safety obligations. In this
case, it should be noted in sum that the real persons
who constitutes the organs of the legal entity
(concrete employer) will be the addressee of the
criminal responsibility.®

Even if the employer should not be held responsible
of his/herwrongful intention, it is always conceivably
tobesentenced by his/her negligence or conscious
negligence for certain cases due to occupational
accidents caused by the employer by not taking
the necessary precautions in the workplace and
failing to fulfill his/her obligations. For example,
an employer may face 3 to 1 year imprisonment
or a judicial fine due to an occupational accident
resulting in injury that could be remedied by simple
medical intervention. These penalties are increasing
according to the nature of the injury. If the injury of
an occupational accident causes the permanent
loss of one of the employee’s senses or organs,
the employer will be sentenced to imprisonment
from 6 months to 2 years; if more than one
person is injured in the accident from 6 months
to 3 years can be sentenced to imprisonment.

“I KNOW BUT NOTHING WILL
HAPPEN.” INCREASES THE PENALTY

In caseswhere the result is foreseen by the employer
but not wanted, the “conscious negligence” may
be raised. As it is known, according to the relevant
provisions of Turkish Penal Code No. 5237 the
responsibility of conscious negligenceis more severe
than the responsibility of negligence because in the
conscious negligence, the result of act is envisaged.
For example, if an industrial machine such as cutter
known to be in need of maintenance and repair is
not maintained for any reason such as avoiding
the cost and therefore an employee’s hand is cut
off, the criminal responsibility of the employer in this
occupational accident case should be determined

according to the conscious negligence provisions.
Although the aim of the employer is not to cut the
employee’s hand and continue his/her life with the
loss of limb, the employer knew that the cutting
machine has to be taken care of and repaired. In the
example, the employer’s acts about the accident
have the characteristic of conscious negligence
because of knowing the necessity but not taking
actions to fulfill these obligations by considering
that “Employees are already very experienced in
cutting machine, have not been in the accident
for vyears, the machine is working in a click so
nothing will happen.” If the occupational accident
occurred due to an omission in conjunction
with conscious negligence, the employer’s
criminal responsibility in terms of penalty will be
increased by one third to half as much again.

PENALTY AND SANCTION IN CASE OF
DEATH OF EMPLOYEE

In case of death of an employee due to occupational
accident or occupational disease, the employer shall
be prosecuted for the crime of reckless murder
regulated in the Article 85 of Turkish Penal Code
No. 5237 In this case, the employer will be faced
with imprisonment from 2 to 6 years. At the
occupational accident;

o if it resulted with death of more than one
employees or

» ifitresulted with death of one or more employees
and injury of one or more employees;

the employer should be prosecuted to
imprisonment from 2 to 5 years. If the act is
carried out with the conscious negligence again,
the penalty will be increased. In cases where an
occupational accident involving death occurs,
the employer will be also prohibited from
participating in public tender for a period of 2
years. (Article 25/A of Law No. 6331)

As a result; in line with the purpose of the law, the
fulfillment of the occupational health and safety
obligations by the employer, auditing its applicability
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1 R.C:30/6/2012 tarih ve 28339 sayili

26331 Sk. Md.3/1-r: “Tehlike Sinifi- Is saglhigi ve givenligi agisindan, yapilan isin 6zelligi, isin her
safhasinda kullanilan veya ortaya ¢ikan maddeler, is ekipmani, Gretim yontem ve sekilleri, calisma
ortam ve sartlariile ilgili diger hususlar dikkate alinarak isyeri icin belirlenen tehlike grubunu..”

3 6331 Sk. Md.3/1-6: "Risk Degerlendirmesi: Isyerinde var olan ya da disaridan gelebilecek
tehlikelerin belirflenmesi, bu tehlikelerin riske dontsmesine yol acan faktorler ile tehlikelerden
kaynaklanan risklerin analiz edilerek derecelendirilmesi ve kontrol tedbirlerinin kararlastirimasi
amaciyla yapilmasi gereklicalismalari..”

45 Saghgive Govenligi Hizmetleri Yonetmeligi (R.C: 29.12.2012 tarih ve 28512 sayili.)

5 vont. Md.5/6: “Is saghgi ve givenligi hizmetlerini yiritmek Gzere isyerinden personel
gorevlendirmek veya OSGB’lerden hizmet almak suretiyle bu konudaki yetkilerini devreden
isverenin bu hizmetlere iliskin yokomlilukleri devam eder.”

6 Bu calismada yer verilen ceza tutarlari 2018 yili icin belirlenen cezalardan secilmistir. Idari para
cezalari her takvimyili basindan gecerli olmak Gzere o yil icin yeniden tespit ve ilan edilen yeniden
degerleme oraninda artirilarak uygulanir. Bu suretle belirlenecek idari para cezasinin hesabinda
bir Turk Lirasinin kisuru dikkate alinmaz. Bu fikra hukm, nispi nitelikteki idari para cezalari
acisindan uygulanmaz

7 6331 5k. Md. 26/4: “_Isin durdurulmasi halinde, durdurmaya sebep olan fiilden dolayi ilgili idari
para cezasi uygulanmaz.”

8 Bu durum idari yaptinim kapsamindaki cezalarla karistinimamalidir. Zira yukarida da ifade edildigi
Gzere tizel kisiler, idari para cezalari niteligindeki yaptinmlardan gerek Is Kanunu gerekse 5510
sayili Kanun‘un ilgili hikomleri geredi sorumlu olacaklardir.
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and the monitoring the implementation in sense
of employees and pursuing these precautions
frequently by adapting these taken precautions
to the developing conditions will prevent the
occupational accidents that may cause serious
consequences for the health of the employees
and in addition this shall be in the interest of the
employer regarding to possible legal, criminal and
financial consequences.

1 Official Gazette number 28339 dated 30/06/2012

2 Article3/1-r of Law No. 6331; “Hazard class: hazard group in which a workplace is identified to fit
in, taking into account the nature of the work performed, substances used or produced at every
stage of work, work equipment, production methods an types as well as other issues related towork
environment and working conditions in terms of occupational health and safety..”

3 Article3/1-6 of Law No. 6331; “Risk assessment; activities required for identifying hazards which
are existing in or may arise from outside of the workplace, analyzing and rating the factors causing
these hazards to turn into risks and the risks caused by hazards and determining control measures..”
4 Regulation on Occupational Health and Safety Services (Official Gazette number 28512 dated
29/12/2012)

5 Article 5/6 of the Regulation; “The employer's responsibilities regarding these services continue
with the assignment of personnel from the workplace to carry out the occupational health and
safety services or by obtaining service from the JHSU.”

6 The penalty amounts included in this study were selected from the penalties determined for
2018. Administrative fines shall be applied by increasing the rate of asset revaluation rate and
announced revaluation rate for the year beginning from the each calendar year. In the calculation
of the administrative fine to be determined by this way, the fractions of the Turkish Lira shall not
be taken into account. The provision of this paragraph shall not apply to the administrative fines
of a relative nature.

7 Article26/4-r of Law No. 6331; “In the event of termination of activity, an administrative fine shall
not be imposed due to the act which causes to the termination.”

8 This should not be confused with fines under administrative sanction. Because, as stated above,
legal entities shall be responsible for the sanctions in the form of administrative fines in accordance
with the Labor Law and the relevant provisions of the Law No. 5510
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Kisa calisma, ekonomik kriz  ddnemlerinde
isverenin, gegici bir sire igin isgict maliyetlerini
azaltmasina imkan taniyarak icinde bulunduklar
dénemi atlatmasing; bu durumun isciler Uzerindeki
issizlik, Gcret kaybi gibi  olumsuz etkilerinin  de
gerek isverene saglanan esneklik, gerekse iscilere
saglanan gelir destedi ile hafifletiimesine yonelik bir
duzenleme olup ilk kez 2003 yilinda yirurlige giren
4857 Sayil Is Kanunu ile hukukumuzda yer bulmus,
2008 vyilinda ise 4447 Sayil Issizlik Sigortasi Kanunu
icerigine aktarilmistir.

Kisa ¢alisma tamimi 30.04.2011 tarihli 27920 sayili
Resmi Cazetede vyayinlanarak yurirlige giren
“Kisa Galisma ve Kisa Calisma Odenedi Hakkinda
Yonetmelik” igerisinde yapilmis, 0911.2018 tarihli
dedisiklikile sonhalinialmistir. Buna gore kisa calisma;
Uc ayl gecmemek Uzere 4447 sayili Kanunun Ek 2 nci
maddesinde sayilan gerekgelerle (genel ekonomik
kriz, sektorel veya bolgesel kriz, zorlayici sebepler);
isyerinde uygulanan ¢alisma sdresinin, isyerinin
tamaminda veya bir bolumunde gecici olarak en
az lgte bir oraninda azaltilmasi veya sireklilik
kosulu aranmaksizin en az dért hafta siireyle
faaliyetin tamamen veya kismen durdurulmasidir
(Yén. Md.3/1-¢). Bir baska anlatimla kisa calisma
gecici bir stre igin ¢alisma sresinin normal ¢alisma
sUresinin altina indirilmesidir.
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Kisa calismavyapilabilecek; yaniisverence kisa calisma
talep edilebilecek haller, 4447 sayili yasanin Ek-2.
Maddesi ve Yonetmelikte duzenlenmis olup, Genel
Ekonomik Kriz, Sektorel veya Bolgesel Ekonomik
Kriz ve Zorlayici Sebepler olarak sayilmis ve tanimlar
da Yonetmelik igeriginde yapilmistir. Buna gore;

ulusal veya uluslararasi
ekonomide ortaya ¢ikan olaylarin, Glke ekonomisini
ve dolayisiyla isyerini ciddi anlamda etkileyip sarstid
durumlar;

ulusal veya uluslararasi olaylardan
dolay belirli bir il veya bolgede faaliyette bulunan
isyerlerinin ekonomik olarak ciddi sekilde etkilenip
sarsildidi durumlar,

Ulusal veya uluslararasi ekonomide
ortaya c¢ikan olaylardan dogrudan etkilenen
sektorler ve bunlarla baglantili diger sektorlerdeki
isyerlerinin ciddi anlamda sarsildigi durumlar,

olarak tanimlanmistir.

09.11.2018 tarihli 30590 sayili
Resmi Gazetede vayinlanarak yurtrlige giren
degisiklik ile “isverenin kendi sevk ve idaresinden
kaynaklanmayan, onceden kestirilemeyen,
bunun sonucu olarak bertaraf edilmesine imkan
bulunmayan, gegici olarak ¢alisma stresinin
azaltilmasi veya faaliyetin tamamen veya kismen
durdurulmasi ile sonuclanan dissal etkilerden
kaynaklanan dénemsel durumlari ya da deprem,

yangin, su baskini, heyelan, salgin hastalik, seferberlik

ENG

SHORT-TIME WORKING AND
SHORT-TIME WORKING ALLOWANCE

SHORT-TIME WORKING

Short-time working, allows the employer to reduce
their labor costs temporarily in times of economic
crisis and to overcome the period they are in; it is
a requlation which ease the negative effects of this
situation on the employees such as unemployment,
wage loss with both the flexibility provided to
the employer and the income support provided
to the employees and it took place firstly in the
Employment Law numbered 4857 which entered in
force in 2003, then it is transferred to the content of
Unemployment Insurance Law numbered 4447.

The definition of the short-time working was made
firstly in the “Regulation on Short-time Working
and Short-time Working Allowance” which is dated
30.04.2011 and published in the Official Cazette
numbered 27920 and took its final form with the
amendment dated 0911.2018. According to this,
short-time working is defined as; for not more than
three months for the reasons specified in the Annex
2 of the Law No. 4447 (general economic crisis,
sectoral or regional crisis, compelling reasons);
at the rate of at least one-third temporarily
reduction of work time in the all or one part of the
workplace or stopping the activity partly or wholly
for a minimum of four weeks without searching
for the condition of continuation (Regulation
Article 3/1-¢) In other words short-time working is
to temporarily lower the working time below normal
working time.

SHORT-TIME WORKING REQUEST AND
ITS JUSTIFICATIONS

Situations in which short-time working can be done,
in other words can be requested by the employer
are requlated in the Annex 2 of the Law numbered
4447 and in the Regulation and they are counted as
General Economic Crisis, Sectoral or Regional Crisis
and Coercive Reasons and defined in the Regulation.

According to this they are defined as;

General Economic Crisis, situations in which the
events in the national or international economy
seriously affect the country's economy and
therefore the workplace;

Regional Crisis, situations in which businesses
operating in a particular province or region are
severely affected and shaken due to national or
international events,

Sectoral Crisis, where the sectors directly
affected by the events occurring in the national or
international economy and the workplaces in other
related sectors are seriously shake.

Coercive Reason is defined with the amendment
published in the Official Cazette dated 09.11.2018
and numbered 30590 and effectuated as “‘conditions
which are not arising from the employer’s own
management, cannot be predicted, cannot
be removed as a result of this, resulted in the
temporary reducement of working hours or
termination of the activity completely or partially as
periodical conditions arising from external effects
or earthquake, fire, flood, landslideepidemic,
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gibi durumlar” olarak tanimlanmistir. (Yon. Md.
3/1-b,c,g,h) Zorlayici sebepler tanimi son degisiklik
ile genisletilmis ve énemli olarak dissal etkilerden
kaynakli donemsel durumlar da zorlayici sebepler
icerisinde alinmistir.

Kisa calisma talebinde bulunan isveren, talep
gerekgesinin yukarida agikladigimiz sebeplerden
hangisi oldugunu da belirterek Turkiye Is Kurumu’na
basvuruda bulunmalidir. Isveren, talep bildiriminde
isyerinin Gnvani, adresi, varsatopluis sozlesmesi tarafi
sendikayi, isyeri ISKUR numarasini ve sosyal givenlik
isyeri numarasini belirtmek, kisa ¢alisma yaptirilacak
isgilere iliskin listeyi de Kurumca belirlenen formatta
hazirlayarak teslim etmek zorundadir. isveren ayni
zamanda kisa ¢alisma talebine iliskin varsa toplu is
sozlesmesi tarafi isci sendikasina da yazili olarak bilgi
vermekle yukumludur (Yon. Md. 4)

Isverenin, genel/bdlgesel/sektérel ekonomik
kriz ile dissal etkilerden kaynaklanan dénemsel
durumlardan ileri gelen zorlayici sebeplerin
varligi gerekgelerine dayall kisa calisma talepleri,
isci ve isveren sendikalari konfederasyonlarinin iddia
etmesi ya da bu yonde kuvvetli emarenin bulunmasi
halinde, Turkiye Is Kurumu Yonetim Kurulunca karara
baglanacaktir. (Yon. Md.5/2) Yani anilan sebepler
gerekge gosterilerek yapilan kisa ¢alisma basvurulari,
Turkiye Is Kurumu Yonetim Kurulunca anilan hallerin
bulundugunda dair alinmis bir karar bulunmuyorsa
reddedilmektedir. Ancak deprem, yangin, su baskini,
heyelan, salgin hastalik, seferberlik gibidiger zorlayic
nedenlerin varlidi halinde kisa ¢alisma uygulamasina
gidilmesi icin Tdrkiye Is Kurumu Yoénetim Kurulu
karari bulunmasi aranmamaktadir.
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Isverencekisacalismatalepliolarakyapilanbasvurular
Kurumun “Rehberlik ve Teftis Baskanhgi’nin ilgili
birimince ivedilikle incelenmekte, uygunluk tespiti
yapilmisise Kurumunilgili birimine gonderilmektedir.
Akabinde isveren durumu, isyerinde iscilerin
gorebilecedi bir yerde ilan etmeli ve varsa toplu
is sozlesmesine taraf isci sendikasina bildirmelidir.
Isverence, isgilere duyuru ilan yolu ile yapilmamis ise
kisa ¢alismaya tabi iscilere yazili bildirim yapilmalidir.
Burada onemle Uzerinde durmak gerekir ki; strecin
acikladigimiz sekilde tamamlanmasindan sonra kisa
calisma uygulanacak isci listesinin dedistirilmesine
ve/veya isyerinde uygulanan kisa ¢alisma stresinin
arttirilmasina yonelik isveren talepleri, yeni basvuru
olarak degerlendirilecektir. (Yon. Md. 5/4-5)

Ayrica belirtmek gerekir ki; gerek yasada gerekse
yonetmelikteki dizenlemeler geredi, isverenin kisa
calisma talebinde bulunabilmesi veya kisa ¢alisma
talebinin kabul gormesi, kisa ¢alisma yaptirilacak
iscilerin kabultne bagl kilinmamistir.

Dikkat ¢cekmek gereken bir diger husus ise; 6nceki
duzenlemeden farkli olarak 0911.2018 tarihli
degisiklik ile kisa calismanin, gunluk, haftalik veya
aylik ¢alisma sUresi icerisinde vyapilacagi zaman
araligi isyerinin gelenekleri ve isin niteligi dikkate
alinarak isverence belirlenecedi kuralinin getirilmis
olmasidir. (Yon. Md. 7/2)
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mobilization” (Reg. Art. 3/1-b,c,g,h)The definition
of the coercive reason was extended by the last
change, and periodic situations which were mainly
due to external effects, were also taken for coercive
reasons.

The employer who makes a request for the short-
time working should file an application to the Turkish
Employment Institution and the employer should
also state the reason of the request we explained
above. When making a request to the Institution, the
employer is obliged to specify the title and address
of the workplace, the union party to the collective
labor agreement (if any), Turkish Employment
Institution number and the social security number
of the workplace and the employer also obliged
to prepare the list of the employees who will be
subjected to the short-time working in the format
determined by the Institution. (Reqg. Art.4)

Short-time working requests of the employers based
on the general/regional/sectoral economic crisis
and on the existence of the coercive reasons
arising from the periodical conditions coming
out of external effects shall be determinated
by the Board of Directors of Turkish Employment
Institution in case that the employees and the
confederations of employers’ associations claim or
if there are strong indications in this direction. (Reg.
Art. 5/2) In other words, applications made for short-
time working on the grounds of above-mentioned
matters shall be rejected if a decision taken by
the Board of Directors of the Turkish Employment
Institution regarding the existence of the above-
mentioned justifications cannot be found. However
in case of the presence of the coercive reasons such
as earthquake, fire, flooding, landslide, epidemic
illness, mobilization, in order to carry into short-
time working, it is not required to have the decision
of the Board of Directors of Turkish Employment
Institution.

EXAMINATION OF SHORT-TIME
WORKING REQUEST

Applications for short-time working made by the
employer are examined by the Department of
CuidanceandInvestigation of thelnstitution’s related
department, if the compliance determination has
been made, it is conveyed to related department.
Afterwards the employer should declare the
situation at a place where all the employees at the
workplace can see and inform the labor union who'is
engaged to the collective labour agreement if there
is. If the declaration has not made by publication
by the employer, written notice should be made
to the employees who are subjected to the short-
time working. Here it is crucial to state that; after the
process has been completed the way we explained,
requests of the employer to change the list of the
employees who are subjected to the short-time
working and/or to enhance the duration of short-
time working applied at the workplace shall be
accepted as a new application. (Reg. Art. 5/4-5)

Furthermoreit hasto be stated that; according to the
arrangements either in the law or in the regulation,
the employer’s request for short-time working or
the acceptance of the request is not bound by the
acceptance of the employees.

The another issue that has to be pointed out is that
unlike the previous regulation, with the amendment
dated 0911.2018, the time interval between which
the short-time working will be done within the
daily, weekly or monthly working period will be
determined by the employer by considering the
traditions of the workplace and the nature of the
work. (Reg. Art.7/2)
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Iscilerin kisa calisma 6denedinden yararlanabilmesi
de belirli sartlara baglanmistir. Buna gore; isverence
kisa  calisma vyapmak Gzere Kuruma vyapilan
bildirimdeki listede vyer alan is¢inin kisa calisma
odenedinden yararlanabilmesi igin;

Isverenin kisa calisma talebinin uygun bulunmasi;

Isginin, kisa ¢alismanin basladigi tarihte 4447
Sayili Issizlik Sigortasi Kanununa gore ¢alisma
stresi ve issizlik sigortasi gun sayisi bakimindan
issizlik odenedine hak kazanmis olmasi yani;
kisa calismanin basladidi tarihten dnceki son 120
gln igerisinde kesintisiz sigortali olmalari, son
Gc yilda ise en az 600 gin sigortali olarak ¢alisip
issizlik sigortasi primlerinin - 6denmis olmasi
gerekmektedir. (Yon. Md. 6, 4447 S. Kanun md.
50)

Kisa ¢alisma 6denedine hak kazanan iscilere, stresi
¢ ay1 asmamak {izere kisa ¢alisma siresi kadar
odeme vapilacak; kisa calisma odenedi isyerinde
uygulanan haftalik calisma stresini tamamlayacak
sekilde, calisiimayan sureler i¢in aylk olarak
hesaplanacaktir. (Yon. Md. 2,3)

Kisa calisma odened;, uygunluk tespitinde
belirtilen silireyi asmamak kaydiyla fiilen
gerceklesen kisa ¢alisma siresi {izerinden
belirlenerek 6denecektir. (Yon. Md. 7/5)

Ornedin normalde haftada 45 saat ¢alisilan isyerinde
kisa calisma nedeni ile 30 saat calisma yapilmasi
durumunda, haftalik eksik calisilan 15 saat icin
o6deme, ay icerisindeki toplam eksik ¢alisma stresinin
karsiligi hesaplanarak vyapilacaktir.  Bu odeme ise
isyerinde kisa calisma uyqulanan sire icerisinde ve
her durumda 3 ayl asmamak Gzere uyqulanacaktir.

0911.2018 tarihli dedisiklik sonrasi Yonetmelige
eklenen hukum ile; kisa calisma yapan iscinin
¢alisilmayan hafta tatili, ulusal bayram ve genel
tatil ginlerine iliskin Gcret ve kisa ¢alisma
6denegdi miktarinin, kisa ¢alisma yapilan sireyle
orantill olarak isveren ve Kurum tarafindan
6denecegi diizenlenmistir. (Yon. Md. 7/9)
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Yonetmelidin agik dizenlemesi geregi kisa ¢alisma
odenedi nafaka borglari disinda haczedilemeyecek;
yine baskasina devir veya temlik edilemeyecektir.
(Yé6n. Md. 7/10)

Bir baska Uzerinde durulmasi gereken husus ise;
yonetmelidin acik duzenlemesi geredi isverenin
hatali bilgi ve belge vermesi nedeniyle fazla 6deme
yapillmasi halinde bu 6demelerin yasal faizi ile
birlikte isverenden; iscinin kusurundan kaynaklanan
nedenlerle fazla 6deme yapilmasi halinde ise bu
odemelerin yasal faizi ile birlikte isciden tahsil
edilecek olmasidir. (Yon. Md. 7/11)

Kisa ¢alisma 6deneginin hangi hallerde kesilecegi
veya slresinden once sona erecedine de agiklik
getirilmis, Yonetmelik kapsaminda duzenlenmistir.

Buna gore; kisa ¢alisma odenedi alan isginin ise
girmesi, yaslilik aylidr almaya baslamasi, herhangi bir
sebeple sildh altina alinmasi, herhangi bir kanundan
dogan c¢alisma odevi nedeniyle isinden ayrilmasi
hallerinde veya gecici is goéremezlik 6denedinin
baslamasi  durumunda gegici is goremezlik
odenedine konu olan sadlik raporunun basladidi
tarih itibariyle kisa calisma odenedi kesilecektir.
(Y&n. Md. 9)

Burada Uzerinde durmak gerekir ki; kisa ¢alisma
kapsaminda c¢alisilmayan sureler gerek kidem
tazminati gerekse yillik izne esas strelerin hesabinda
calisma surelerine dahil edilmelidir. Zira 4857 Sayili Is
Kanunu 55. Maddesi dizenlemesinde, kisa calisma
surelerinin yillik izin hakkinin hesabinda c¢alisilmis
gibi kabul edilen streler arasinda sayilmistir. Buradan
hareketle kisa calisma surelerinin gerek kidem
gerekse vyillik izne hak kazanma acgisindan esas
alinan surelere dahil edilecedini soylemek mumkin
gozukmektedir.
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SHORT-TIME WORKING ALLOWANCE:

The fact that the employees can benefit from
the short-time working allowance is also subject
to certain conditions. According to this; in order
for the employee to benefit from the short-time
working allowance who has his/her name on the list
when making a notification to the Institution by the
employer for short-time working;

* The employer’s request for short-time working
should be considered appropriate;

* The employee should be entitled to the
unemployment benefit in terms of working
time and number of unemployment insurance
days according to the Unemployment Insurance
Law numbered 4447 at the start of the short-
time working; in other words, the employees
should have carried insurance within the last 120
days before the start of the short-time working
and as for the last 3 years, they should have
worked for at least 600 days as insured and
their unemployment insurance charges should
have been paid. (Regulation Article 5, the Law
numbered 4447 Article 50)

Employees entitled to short-time allowance shall be
paid during the short-time working period not to
exceed three months; short-time work allowance
will be calculated on a monthly basis for untapped
periods to complete the weekly working time in the
workplace. (Reg. Art. 2,3)

Short-time working allowance shall be paid over
the actual period of short-time working not to
exceed the period specified in the compliance
determination. (Reg. Art. 7/5)

For instance, if a 30 hours of work is done in the
workplace, which normally work 45 hours per week,
the payment for 15 hours of missing hours per week
shall be calculated by caltulating the total missing
working time within the month. This payment shall
be applied during the short-time working period and
in any case not exceeding 3 months.

With the provision added to the Regulation after the

amendment dated 0911.2018; it is regulated that the
amount of wage and short-time working allowance
regarding unworked week-end, national holiday and
general holiday shall be paid by the employer and
the Institution in proportion to the period of short-
time working.(Reg. Art. 7/9)

According to the explicit arrangement of the
Regulation, short-time working allowance will not be
confiscated except for the alimony payment debt; it
cannot be assigned or transfered to anyone. (Reg.
Art. 7/10)

Another point to be emphasized is; in case of extra
payment due to the employer giving incorrect
information and document according to the explicit
arrangement of the Regulation, these payments
shall be recovered from the employer with its legal
interest and in case of extra payment due because
of the fault of the employee these payments shall be
recovered from the employee with its legal interest.
(Reg. Art. 7/11)

EARLY TERMINATION AND CESSATION
OF THE SHORT-TIME WORKING
ALLOWANCE

It has also been clarified the conditions in which the
short-time working allowance shall be cut or expired
bylaws.

According to this; short-time working allowance will
be deducted if the employee that recieves short-
time working allowance gets a job, starts to recieve
for old-age pension, starts his military service for
any reason, resignations from work due to perform
statutory labour service. Also in case of temporary
incapacity allowance, short-time working allowance
will be deducted as of the beginning of the medical
release subject to temporary incapacity allowance.
(Reg. Art.9)

Within the scope of short-time working, inactive
periods must be included in the working hours in
the calculation of both the severance pay and annual
leave periods. According to the Article 55 of the
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Bir diger husus kisa ¢alisma 6denedinin erken sona
ermesi halidir. Bu durumda ise, ilan ettigi streden
daha 6nce normal faaliyetine baslamaya karar veren
isverenin bunu Kuruma, varsa toplu is sozlesmesi
tarafi isci sendikasina ve iscilere alti isgini énce
vazili olarak bildirmesi gerekmektedir. Buradaki
yukamluluklere aykirilik nedeni ile olusan vyersiz
odemeler vyasal faizi ile birlikte isverenden tahsil
edilecektir. (Yon. Md. 11)

Son olarak Uzerinde durulmasi gereken diger
bir husus ise , 4447 sayili yasanin ek-2. Maddesi
duzenlemesi geredi kisa calisma 6denedinin sdresini
altiaya kadar uzatma ve issizlik 6denedinden mahsup
edilip edilmeyecedi hususunu belirleme konusunda
Cumhurbaskani yetkili kilinmistir.
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Labor Law No. 4857, short-time working periods are
counted among the accepted periods as calculated
in the calculation of annual leave. From this point of
view, it is possible to say that the short-time working
hours will be included in the periods of time taken
in order to qualify both severance pay and annual
leave.

Another point is the early termination of the short-
time working allowance. In this case, the employer
who has decided to commence his/her normal
activities before his/her announcement is required
to inform the Institution and to the parties of the
collective labor agreement (labor union and the
workers) if applicable in six working days in writing.
The unwarrant payments arising from the breach
of the obligations here will be collected from the
employer together with the legal interest. (Reg. Art.
)

Last but not least in accordance with the Annex-2
of the Law no.4447 The President is authorized to
determine whether the duration of the short-time
working allowance should be set aside for six months
and whether he/she would be deducted from the
unemployment benefit.
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Gebe ve emziren calisanlarin; isyerlerindeki
saglik ve guvenliginin sadlanmasi ve gelistirilmesini
destekleyecek dnlemlerin alinmasi ve bu ¢alisanlarin
hangi donemlerde ne gibi islerde calistiriimalarinin
yasak oldugu, ¢alistirilabilecekleri islerde hangi sart
ve usullere uyulacaginin belirlenmesi yoninde yasal
mevzuat kapsaminda dizenlemeler mevcuttur.

Konuyla ilgili 6331 sayili Kanunun 30. Maddesinde
gebe ve emziren kadinlarin ¢alisma sartlarina
iliskin usul ve esaslarin  Calisma ve Sosyal
Guvenlik Bakanliginca ¢ikartilacak yonetmelikle
duzenlenecedi belirtilmis ve 16.08.2013 tarih ve
28737 sayili Resmi Gazete’'de konuyla ilgili Cebe Veya
Emziren Kadinlarin Calistirilma Sartlariyla Emzirme
Odalari Ve Cocuk Bakim Yurtlarina Dair Yonetmelikte
yayinlanmistir.

Anilan yonetmelikteki tanimina gére Gebe Calisan
“herhangi bir saglik kurulusundan alinan belge
ile gebeligi hakkinda isvereni bilgilendiren
¢alisan1”, emziren calisan ise “tabi oldugu mevzuat
hikimleri uyarinca sit izni kullanmakta olan ve
isverenini durum hakkinda bilgilendiren ¢alisan1”
ifade eder.  Yonetmeligin 6. Maddesine gore
calisanin oncelikle isvereni gebelik ve emzirmeye
baslama haliile ilgili bilgilendirmesi gerekmektedir.

Calisan tarafindan bilgilendirilen isverenin bir kisim
dederlendirmeleri gerceklestirmesi gerekmektedir.
Buna gore isveren; oncelikle gebe veya emziren
calisanin saglk ve guvenligi icin tehlikeli sayilan
kimyasal, fiziksel, biyolojik etkenlerin ve ¢alisma
streclerinin = calisanlar  Uzerindeki etkilerini
degerlendirmekle yukumludur. Bu dederlendirme
sonucuna yonetmeligin 1 numarali ekine goére bazi
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genel ve ozel onlemlerin alinmasi gerekmektedir.
Alinmasi gereken baslica genel ve 6zel dnlemler su
sekildedir;

Calisma saatleri ve ara dinlenmeleri gegici
olarak yeniden diizenlenir, calisanin calisma
saatlerinin gece suresine ve gebe calisanlarin
calismalarinin qinln erken saatlerine
rastlamamasi icin gereken 6nlemler alinir.

Calisma mahalli ve c¢alisma duzeni, durus
problemlerini ve kaza riskini azaltacak sekilde
yeniden duzenlenir. MUmkin oldugu durumlarda
oturarak c¢alismalari saglanir, dinlenme aralari
ihtiyaca gore daha sik ve uzun olacak sekilde
duzenlenir.

Gebe veya yeni dogum yapmis ¢alisanin yalniz
calistinlmamasi esastir. Zorunluluk halinde
gebe veya yeni dodum yapmis ¢alisanin isyerinde
bulunan dider ¢alisanlarla kolayca iletisim
saglayabilmeleri igin gerekli onlemler alinir.
Ayrica ¢alisanin uygun tibbi ve diger destekleri
alabilmesi icin gerekli duzenlemeler yapilir, acil
yardim prosedurlerinde bu durum g6z énlne
alinir.

Is stresi ile ilgili olarak; gebe, yeni dogum
yapmis ve emziren calisani, calisma kosullari,
calisma saatleri, musterilerle ve Gctnca kisilerle
iliskiler, is yuku, isini kaybetme korkusu gibi stres
faktorlerine yonelik koruyucu 6nlemler alinir.
DUsUk veya 6l0 dogum yapmis veya dogumdan
sonra bebedini  kaybetmis ¢alisani stresten
korumak igin itina gosterilir.
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WORKING PRINCIPLES OF PREGNANT

OR NURSING WOMEN

There are requlations within the scope of legal
legislation with respect to taking measures
to provide and develop the health and safety
of pregnant and nursing employees in the
workplace and in which periods and in what kind
of occupations these employees should not be
employed and determining which conditions and
procedures should be considered in occupations
that they can be employed.

Inthe Article 30 of the Law numbered 6331, it is stated
that the procedures and principles concerning the
working conditions of pregnant and nursing women
will be regulated by the regulation to be issued
by the Ministry of Labor and Social Security and
Regulation on Working Conditions of Pregnant or
Nursing Women and Lactation Room and Child Care
Dormitores is published in the Official Cazette dated
16.08.2013 and numbered 28737.

According to the definition in the regulation
aforesaid, Pregnant Employee means “employee
who informs the employer about her pregnancy
with the document received from any health
institution” and Nursing Employee means
“employee who uses breast-feeding leave
pursuanttothe governinglegislation and informs
her employer about the situation”. According to
the Article 6 of the Regulation, employee should
inform firstly her employer related to the pregnancy
and breast-feeding period.

The employer who has been informed by the
employee should make some evaluations.
According to this; employer is liable for evaluating
chemical, physical, biological factors that is counted
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dangerous for the health and safety of pregnant or
nursing employee and effects of working processes
on the employees. As a result of this evaluation
some general and special measures should be
taken in compliance with the Annex numbered 1
of the Reqgulation. The primary general and special
measures to be taken are as follows;

» Working hours and rest breaks are rearranged
temporarily, necessary measures are taken to
ensure that the working hours of the employee
do not encounter the night time and the working
hours of the pregnant employees do not occurin
the early hours of the day.

* The working area and working order are
rearranged to reduce downtime and risk
of accidents. Where possible, seated work
is provided, rest breaks are arranged more
frequently and longer if it is needed.

* It is essential that the employee who is
pregnant or who newly gave birth should
not be employed alone. In case of emergency,
necessary measures are taken in order that
the employee who is pregnant or who newly
gave birth can easily connect with the other
employees who are found at the workplace.
Besides necessary regulations are made in order
that the employee get the proper medical and
other support, this situation is taken into account
during the process of immediate aid.

* Measures protecting the employee who is
pregnant, newly gave birth and breast-feeds
concerning factors of stress at the workplace




Cebe veya emziren calisanlarin kendilerinin
ve bebeklerinin saglidini olumsuz etkileyecek
sekilde elle tasima, yukleme ve aracsiz tasima
islerinde galistirnlmalari yasaktir. Bu tur islerde risk
degerlendirmesivyapilir, gerektiginde is degisikligi
saglanir,

Kisisel koruyucu donanimlar gebe veya emziren
calisani tam koruyacak sekilde viicuduna uygun
olmalidir. Kisisel koruyucu donanimlar kisilerin
hareketlerine engel olmamali ve vicut olcileri
dedistikce yenileri temin edilmelidir. Uygun
koruyucu sadlanamadidi durumlarda ¢alisan bu
islerde calistirilamaz.

Gebe c¢alisanin, ani darbelere, sarsintiya,
uzun sireli titresime maruz kalacag islerde
ve is makinelerinde ¢alistirilmalari yasaktir.
Vicudun alt kismini, ozellikle karin bolgesini
etkileyen dusik frekansh uzun sureli titresime ve
sUrekli sarsintiya maruziyeti dnleyecek tedbirler
alinir.

Cebe c¢alisanin  ¢alistigi yerdeki  gurultd
seviyesinin, en dusuk maruziyet etkin dederi
olan 80 dB(A) yi gegmemesi sadlanir. Eder
qurulta seviyesi dustrilemiyorsa ¢alisanin yeri
degistirilir. Limitleri asan gurultult ortamda gebe
calisanlarin kisisel koruyucu donanim kullanarak
dahi ¢alistirilmalari yasaktir.

Cebe, yeni dogum yapmis ve emziren ¢alisanlarin
yaptigi isin nitelidi goz 6nunde bulundurularak
calistig yerlerin sicakliginin ve basincinin sadlik
ve guvenlik riski yaratmayacak dizeyde olmasi
saglanir.

Kanserojen, mutajen, ¢ok toksik, toksik, zararl,
alerjik, Greme icgin toksik ve emzirilen ¢ocuda
zararl olabilen kimyasallarin tretildigi, islendidi,
kullanildigi islerde gebe, yeni dogum yapmis
ve emziren c¢alisanin calistinlmasi esas olarak
yasaktir.  Ancak, c¢alisanin  calistirlmasinda
zorunluluk varsa ve teknik olarak bu maddeler
daha az zararli olanlarla dedistirilemiyorsa, gebe
calisan, mutajen ve Ureme igin toksik maddelerle,
emziren ve yeni dogum yapmis ¢alisan, emzirilen
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cocuga zararl olabilen kimyasallarin disindaki
maddelerle, ancak her tarld énlem alinarak ve
saglik durumlari ile maruziyet duzeyleri surekli
kontrol altinda tutularak calistirilabilir.

Isveren ayrica, calisanin isyerinde maruziyet seklini,
duzeyini, suresini, yonetmeligin ikinci ekinde yer
alan calistirlamayacak isler ve isyerleri ile burada
bulunabilecek onemli risk faktorleri ile  gebe
¢alisanlarin saghdini izleme formu kapsaminda
strecler, calisma kosullari ve 6zel bir riske maruz
kalma olasiligi bulunan islerde bu risklerin ¢alisan
Uzerindeki etkilerini belirlemek ve alinacak 6nlemleri
kararlastirmak  Uzere dederlendirme yapmakla
yUukumltdar. Bu dederlendirmelerde kisisel olarak
calisani etkileyen psikososyal ve tibbi faktérlerin de
dikkate alinmasi gerekmektedir.

Isverence tum bu degerlendirme yukumlultgu
yerine getirildikten sonra, gebe veya emziren
¢alisanin da bu dederlendirmelerin sonuclari ile
alinmasi gereken dnlemler hakkinda bilgilendirilmesi
gerekmektedir.

Yonetmeligin 6. Maddesi kapsamindaki
dederlendirme ve bilgilendirme yukomluliga
yerine getirildikten sonra isverenin, dederlendirme
sonuglarini eylemli  olarak  gergeklestirmesi

gerekecektir. Yonetmeligin 7. Maddesine gore;

Yapilan dederlendirmeler sonucunda gebe
calisanin saglik ve guvenlik riski veya gebeligi
veya emzirmesi Uzerinde bir etki ortaya ¢iktidi
takdirde isveren calisanin calisma kosullarini
ve/veya calisma saatlerini bu etkilere maruz
kalmasini 6nleyecek bir bicimde gegici olarak
degistirmek zorundadir.

Calisma kosullarinin ve/veya calisma saatlerinin
uyarlanmasi mumkin dedilse, isvereniilgili galisani
baska bir ise aktarmak icin gerekli onlemleri alir.

Ayrica, saglik raporu ile gerekli goruldugu
takdirde gebe calisan, saglidgina uygun daha hafif
islerde calistirilir. Bu halde calisanin Ucretinde
bir kesinti yapilamaz.
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such as working conditions, working hours,
relations with the clients and third persons,
workload, job loss fear are taken. Care is taken to
protect the employees who have a miscarriage
orstillbirth or who have lost their baby after birth.

e |t is forbidden to employ pregnant or nursing
employees in operations such as loading and
handling which affect negatively their and their
babies” health. In this kind of operations, risk
assessment is made and operation change is
made if it is needed.

* Personal protective equipments should be
suitable for the body to fully protect the
pregnant or nursing employee. Personal
protective equipments should not be prevent
their movements and new ones should be
procured as their body sizes change. Employee
can not be employed at these operations if the
suitable equipment won't be procured.

* It is forbidden for the pregnant employee to
be employedin operations and work machines
that are subject to sudden impacts, vibration,
prolonged vibration. Measures are taken to
prevent exposure to low-frequency prolonged
vibration and continuous shaking that affects the
lower part of the body, especially the abdomen.

* The noise level at the place where the pregnant
employee works is not to exceed 80 dB (A), which
is the lowest exposure effective value. If the noise
level cannot be reduced, the employee will be
replaced. It is forbidden for pregnant employees
to operate in a noisy environment exceeding
the limits even by using personal protective
equipment.

* By taking the nature of the business of the
employee who is pregnant, newly gave birth and
nursing in consideration, it is ensured that the
temperature and pressure of the places where
they work are at a level that will not create health
and safety risks.

e |t is forbidden to employ employees who are
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pregnant, newly gave birth and breastfeed in
the production, processing and use of chemicals
that are carcinogenic, mutagenic, very toxic,
toxic, harmful, allergic, toxic for breeding and
can be harmful to the child. However, if the
employee is obliged to be employed and if
these substances cannot be replaced with
less harmful ones, pregnant employee can be
employed with mutagenic and toxic substances
for reproduction and the employee who newly
gave birth and breastfeeds can be employed
with substances other than chemicals that can
be harmful to the child. But in these operations
every measures must be taken and their state of
health and exposure level must be always kept
under control.

Furthermore the employer is liable for evaluating
in order to determine the way, level, duration,
unemployable jobs stated in the Annex 2 of the
Regulation and important risk factors that may be
found there and processes within the context of
the inspection form of pregnant employees, their
working conditions and the probability of special
risk exposure and effects on the employees of these
risks and to agree on the measures to be taken. In
this evaluation, psychosocial and medical factors
that affect the employee personally should be also
taken in consideration.

After all this assessment obligation is fulfilled by the
emplovyer, the pregnant or nursing employee should
be informed about the results of these evaluations
and the precautions to be taken.

After the evaluation and inform obligation under
Article 6 of the Regulation is fulfilled, the employer
will have to carry out the evaluation results in action.

According to the Article 7 of the Regulation;

* As a result of the evaluations made, if an impact
on the health and safety risk or her pregnancy or
breastfeeding process, employer must change
temporarily employees’ working conditions
and/or working hours in such a way that prevent
these negative effects on her.




Baska bir ise aktariimasi mumkun degilse galisanin
sadglik ve guvenliginin korunmasi igin gerekli
stre icinde, istedi halinde calisanin tabi oldugu
mevzuat hukimleri sakli kalmak kaydiyla Geretsiz
izinli sayilmasi saglanir.

Yonetmeligin - Uclncd  boluminde Gebe veya
emziren calisanlar, calistiklari is veya isyerlerinde
herhangi bir riske maruz kalmasalar dahi 6zel ¢alisma
kosullari ve izin haklar dizenlenmistir. Buna gore;

Kadin  calisanlar, gebe olduklarinin  saghk
raporuyla tespitinden itibaren doguma kadar
gecen siirede gece ¢alismaya zorlanamazlar.

Yeni dogum yapmis ¢alisanin dogumu izleyen bir
yil boyunca gece ¢alistirilmasi yasaktir. Bu stirenin
sonunda saglik ve guvenlik acisindan sakincali
oldugunun saglik raporu ile belirlendigi donem
boyunca gece ¢alistirilmaz.

Cebe veya emziren calisanlar glinde 7,5 saatten
fazla ¢alistirilamaz.

Analik ve sat izinleri bakimindan calisanin tabi
oldugu mevzuat hukumleri sakli kalmak kaydiyla
Is Kanununun ilgili hakamleri uygulanir,

Hamilelik stresince kadin isgiye periyodik
kontroller icin Gcretli izin verilir.

Yonetmelikte belirtilen ¢alisma sartlar, doguma
kadar calisilan stire boyunca ve/veya yonetmelikteki
tanimagore emziren ¢alisan olarak kabul edildigistre
boyunca gegerlidir. Ayrica Yonetmeligin 12. Maddesi
kapsaminda emziren c¢alisanlarin dodum sonrasi ise
baslamalarinda sakinca olmadidinin sadlik raporuyla
belirlenmesi gerekmektedir. Calismasinda sakinca
olduguna dair raporu olan emziren calisanlar, hekim
raporunda belirtilen stre ve islerde ¢alistirilamazlar.

6331 sayili Is Saghgr ve Guvenlidi Kanununun 30.
Maddesine dayanilarak duzenlenen yukaridaki
yonetmelik hiktmlerine aykirilik halleri igin yine
6331 sayili kanun kapsaminda idari para cezasi
ongorulmektedir. Gebe veya Emziren Kadinlarin
Calistirilma Sartlarina iliskin yonetmelik hukimlerine
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her bir aykirilik haliigin 2018 yili idari para cezalari su
sekildedir;

Calisan sayisi 1-49 arasinda ise 1.545,00-TL

Calisan sayisi 50 ve Uzerinde ise 2.317,00-TL

Calisan sayisi 10’dan az ise 1931,00-TL
Calisan sayisi 19-49 arasinda ise 2.317,00-TL

Calisan sayisi 50 ve Uzerinde ise 3.090,00-TL

Calisan sayisi 10’dan az ise 2.31700-TL
Calisan sayisi 19-49 arasinda ise 3.090,00-TL

Calisan sayisi 50 ve Uzerinde ise 4.635,00-TL
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« If it is not possible to adapt working conditions
and/or working hours, the employer should take
the necessary measures in order to transfer the
relevant employee to another job.

e Furthermore, if it is seen necessary with the
health report, the pregnant employee s
employed in another job which is more proper
and lighter. In this situation, the renumeration of
the employee can not be cut off.

e If it is not possible to transfer the employee
to another job, it is ensured that the employee
is granted unpaid leave of absence without
prejudice to the legislation provisions upon her
request, within the time required to protect the
health and safety of the employee.

In the third section of the Regulation, even if the
pregnant and nursing employees are not exposed
to any risk during their work or in the workplace,
special working conditions and rights to leave are
regulated. According to this;

* Women employees cannot be compelled to
work at night within the specified period until
the birth which is started from the beginning
of their pregnancy.

* |tis forbidden to employ the employee who has
newly given birth during one year following the
birth. At the end of this period, during the time
it is determined as it is dangerous with a medical
report for her health and safecty she cannot be
employed.

e Pregnant or nursing employees cannot be
employed more than 7,5 hours a day.

* With regards to the maternity and breast-feeding
leave Employment Laws’ related provisions are
applied without prejudice to the legislation
provisions the employee is subjected to.

* During pregnancy, the female employee is
entitled to paid leave for periodic checks.
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Working conditions stated in the Regulation are valid
during the working time until the birth and/or during
the time the employee is accepted as a nursing
mother according to the definition in the Regulation.
Besides according to Article 12 of the Regulation, it
is necessary to determine with the medical report
that it is not unfavorable for the employee to work
postpartum. Nursing employees who have medical
report concerning that it is unfavorable for them to
work postpartum, cannot be employed during the
period stated in the medical report.

For the violation of the provisions of the above-
mentioned requlation, based on Article 30 of the
Occupational Health and Safety Law numbered 6331,
administrative fines are requlated within the scope
of the Law numbered 6331. The administrative fines
for 2018 requlated for each case of violation of the
provisions of the Regulation on Working Conditions
of Pregnant or Nursing Women are as follows;

* Forworkplaces located in less hazardous class

- If the number of employee is between 1-49:
1.545,00 TL

- If the number of employee is 50 and more:
231700 TL

* Forworkplaces located in hazardous class

- If the number of employee is less than 10:
1931,00 TL

- If the number of employee is between 19-49:
231700 TL

- If the number of employee is 50 and more:
3.090,00 TL

* For workplaces located in highly hazardous
class

- Ifthe number of employee is less than 10: 2.317,00
TL

- If the number of employee is between 19-49:
3.090,00 TL

- If the number of employee is 50 and more:
4.635,00 TL




ikale, isci ile isverenin ortak iradeleriyle is
sdzlesmesinin sona erdirilmesidir. Taraflardan
birinin karsi tarafa sézlesmenin feshine dair aciklama,
teklif yapmasi ve karsi tarafin kabul etmesi ile ikale
sozlesmesi kurulmus olur. Sozlesmenin belirli ya da
belirsiz streli olmasinda bir fark bulunmayip ikale
sozlesmesiile is sozlesmeleri sona erdirilebilir.

ikale sozlesmesi, Is Kanunu ve Turk Borclar
Kanun'unda duzenlenmemistir. Bu sebeple ikale
sozlesmelerinin - ozellikleri,  gegerlilik  sartlar
konularinda Yargitay kararlari yol gostericidir. Her ne
kadar ikale sozlesmesi yasalarimizda dizenlenmemis
olsa da is hayatinda oldukea fazla kullaniimaktadir;
bu nedenle de Yargitay'in pek ¢ok kararina konu
olmustur.

Is sozlesmesinin ikale ile sona ermesi durumunda
sozlesmeninbirtarafiolaniscibazihaklardan mahrum
kalmakta, issizlik ©denedinden ve is glvencesi
hukumlerinden yararlanamamaktadir. Bu nedenle
ikale sozlesmelerinin gecerliligi titiz bir denetime
tabi tutulmakta, “irade fesadi” denetimi yapilmakta
ve talebin isverenden gelmesi durumunda “makul
yarar” aranmaktadir.

Ikale sozlesmelerinde ozellikle iscinin sozlesmeyi
imzalarken iradesinin fesada udrayip ugramadid
hususu titizlikle incelenmektedir. Zira her iki taraf
da bozucu vyenilik doguran hak ile sozlesmeyi
sona erdirmek yerine karsilikli anlasma yoluyla is
sozlesmesini sona erdirmektedir, bu nedenle neden
bu yolun secildigi 6nem arz etmektedir.
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Korkutma ile veya farkli bir nedenle iradesinin fesada
ugrayarak isginin ikale sozlesmesini imzaladidinin
kabul edilmesi icin Turk Borclar Kanunu'nun
korkutmaya yonelik dizenlemeleri uyarinca olayda
yakin, ciddi, somut bir tehlikenin varligi aranmals;
aksi halde irade fesadinin olmadigi kabul edilmelidir.
Sonug¢ olarak; irade fesadi denetimi yapilirken somut
duruma gore inceleme yapilmalidir.

Is sozlesmesinin ikale ile sona ermesi durumunda
is sozlesmesinin sona ermesinde taraflarin makul
bir varari bulunmalidir. ikale sdzlesmesi ile sona
erdirilen is sézlesmelerinde is¢i, is glivencesi
hikimlerinden ve issizlik  sigortasindan
yararlanamamaktadir. Bu nedenle ikale
sozlesmesinin - gecerli  olmasi igin is¢i lehine
yorum ilkesi ile makul yarar geredi ek menfaat
aranmaktadir. Ek menfaat eder isci hak ediyorsa
kidem ve ihbar tazminatlarinin yani sira ddenmesi
gereken Ucrettir. Ek menfaatin ne kadar olmasi
gerektigi konusunda Yargitay, somut duruma gore
kararlar vermistir. Isginin egitim durumu, talebin
isciden gelip gelmedigi, sozlesmenin o6nemini
kavrayabilecek durumda olup olmadigi gibi
durumlara dikkat etmektedir.

Ozetle, eder is sozlesmesi isveren tarafindan
feshedilmis olsaidiiscinin alacagi haklar dustnulerek
o haklara ek olarak makul varar karsiigi ek bir
menfaat sadlandidi durumlarda ikale sozlesmesi
gecerli olmaktadir, ek menfaate ise alt sinir veya
Gst sinir gizilmeden somut duruma goére karar
verilmelidir.
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TERMINATION OF THE LABOUR
AGREEMENTS WITH MUTUAL RESCISSION

Mutual rescission is the termination of the
labour agreement with the common will of
the employee and the employer. The mutual
rescission agreement shall be established in the
event of making an explanation and offer by one
of the parties to opposite party of the agreement
regarding to termination and acceptance of the
other party. There is no difference between the
fixed term and permanent labour agreements. All
labour agreements may be terminated with the
mutual rescission.

The mutual rescission agreements are not
requlated in Turkish Code of Obligations or Turkish
Labour Law. For this reason, the decisions of the
Supreme Court of Appeal are the guiding light on
the characteristics and validity conditions of the
mutual rescission agreements. Although the mutual
rescission agreements not regulated in our laws,
they are frequently used in business life. Therefore,
they have been the subject of many decisions of the
Supreme Court of Appeal.

In case of termination of the labour agreement by
mutual rescission, the employee, who is a contractor
party, lacks of some rights and cannot takes
advantage of unemployment pay and job security
provisions. Therefore, the validity of the mutual
recission agreements is subject to rigorous audit;
both the statement of “defective will” is audited
and if the demand comes from the employer,
“reasonable interest” is required.

DEFECTIVE WILL AUDIT

In the mutual rescission agreements, the issue of
whether the employee's will to sign the agreement
is subject to misconduct should be meticulously
examined. Because in this manner, both of the
parties terminate the labour agreement by mutual
rescission instead of terminating the contract
with the dissolving formative right. Therefore, it is
important why this method is preferred.

In order to accept the fact that the employee
has signed the mutual rescission agreement by
intimidation or for a different reason, the existence
of an imminent, serious, concrete danger should
be exist in accordance with the regulations of the
Turkish Code of Obligations. Otherwise, it should be
accepted that there is no defect of will. As a result,
an examination should be made according to the
concrete case when conducting the defective will
audit.

“ADDITIONAL ADVANTAGE” THAT
SHOULD BE PAID TO THE EMPLOYEE

In the case of termination of the labour agreement
with mutual rescission, the parties should have a
reasonable interest in the termination of the labour
agreement. In case of termination of the labour
agreement by mutual rescission, the employee
lacks of some rights and cannot takes advantage
of unemployment insurance and job security
provisions.! For this reason, in order to provide
validity of the mutual rescission agreement,
the principle of interpretation in favor of
the employee and the additional benefits of
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Bununla birlikte, 7036 sayili Is Mahkemeleri Kanunu
ile ise iade davalarinda nihai olarak karar verecegi
ongorulen Bolge Adliye Mahkemeleri'nin  genel
olarak ikale teklifinin isverenden geldigi durumlarda
ikalenin gecerliligiicin kidem ve ihbar tazminatlarina
ek olarak 4 ayhk dcret tutarinda bir 6deme
yapilmasini aradiklari soylenebilecektir.

Yargitay, isciden gelen talep Gzerine ikale
sozlesmesi yapilmasi durumunda kidem ve ihbar
tazminatina denk dusen bir miktarin ddenmesinin
kararlastirilmasini  sozlesmeyi imzalamada iscinin
makulyararibakimindanyeterlikabuletmekte, ayrica
ek bir menfaat 6denmesini aramamaktadir.' Bolge
Adliye Mahkemelerinin de bu igtihadi sirdurecedi
soylenebilecektir. Bu noktada talebin isgiden gelip
gelmediginin tespiti nem arz etmektedir.

Ikale sozlesmesinin iceridinde talebin acikca isciden
geldigi ibaresinin bulunmasinin, yeterli goraldugu
kararlar bulunmaktadir.  Teklifin isciden geldigi
yonunde ibare bulunmasina ragmen irade fesadi
iddiasinda bulunulursa; ispat vk is¢inin Gzerinde
olmaktadir.

Ayrica 6nemle su hususu da belirtmek gerekir ki isci
tarafindan kidem ve ihbar tazminatlarinin 6denmesi
sartiyla ayrilma talebi istifa degil, ikale sozlesmesi
yapma yonunde icap olarak degerlendirilmektedir.?

Sonug olarak; ikale sozlesmesi iceriginde talebin
isciden geldiginin  yazmasi durumunu  yeterli
goren kararlar bulunmakla birlikte, talebin isciden
geldigi hususunu agiklayan/destekleyen bilgi ve
belgelerin ikale sozlesmesine eklenmesinde yarar
bulunmaktadir. Talebin isciden gelmesi durumunda
kidem ve ihbar tazminatlarinin yani sira ek 6demeye
gerek bulunmamaktadir.
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lkale sozlesmesini  duzenleyen herhangi  bir
yasal duzenleme bulunmamasi nedeniyle ikale
sozlesmesinin sekli ile ilgili de vyasal duzenleme
bulunmamaktadir. Bu nedenle sdzlesme yazili
olarak yapilabilecegi gibi sézli olarak da
yapilabilir. Ancakisciacisindan daisveren acisindan
da sozlesmenin yazili olarak yapilmasi, herhangi bir
ihtilaf durumunda ispat kolayligi agisindan tercih
edilmelidir.

ikale sdzlesmesini imzalayan iscinin haklarinin
sakli olduguna dair serh dismesi durumunda
ikale s6zlesmesinin gegerli olmadigi Yargitay
kararlarinda yer bulmustur.?

Is  sozlesmelerinin  ikale ile sona erdirilmesi
durumunda taraflarin ortak iradelerinin arandigi
malumdur.  Haklarinin - sakli  tutulduguna iliskin
serh disulmesi durumunda ortak irade beyaninin
olmadigi  dustndlmekte bu  nedenle ihtirazi
kayit konulan ikale sozlesmeleri gecerli kabul
edilmemektedir. Bu durumda ikale sézlesmesi
ile yapilan fesih gecgersiz olmakta, is akdinin
gegersiz feshinin sonuglari dogmaktadir.

Sonuc olarak; her ne kadar ikale sozlesmesi isci ile
isveren arasinda iradelerinin ortak olmasi sonucunda
imzalanan ve is sozlesmesinin  anlasarak sona
ermesini sadlayan bir kurum olsa da gecerlilik sartlari
olan ve ikale sozlesmesi imzalansa dahi gegerlilik
sartlarini tasimadiginin tespiti halinde ise iade
davasi agma hakkini ortadan kaldirmayan bir
s6zlesmedir.
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reasonableinterest are required. Additional benefit
is the remuneration that must be paid in addition to
severance and notice pay, if the employee deserves
it. The Supreme Court of Appeal has made decisions
on how much the additional benefit should be on
basis of concrete cases. The Supreme Court of
Appeal also pays attention to criterions such as
the employee's educational status, whether the
demand arise from the worker or the employer or
employee’s ability to understand the importance of
the agreement.

In summary, in order to provide validation of mutual
rescission agreement the rights of the employee
should be calculated if the labour agreement has
been terminated by the employer and additional
advantages should be provided in addition to these
calculation in consideration of reasonable interest.
The amount of the additional interest should be
decided according to the concrete case without
determining a lower or upper limit.

However, it can be said that the Regional Courts of
Justice, which are entitled to make the final decision
in the case of reemployment lawsuits by the Labor
Courts Law No. 7036, generally look for a payment
of 4 months wages as an additional advantage
in addition to the severance and notice payment
for the validity of the mutual rescission agreement
when the offer comes from the employer.

IS AN ADDITIONAL ADVANTAGE
REQUIRED WHEN THE OFFER COMES
FROM THE EMPLOYEE?

The Supreme Court of Appeal considers that the
payment of anamount equal to severance and notice
pay is adequate for the reasonable interest of the
employee to sign the mutual rescission agreement
in the event that the agreement is signed upon the
request of the employee and also does not deem
necessary to pay an additional benefit. It can be
envisaged that the Regional Courts of Justice will
continue this case-law. At this point, it is important
to determine whether the request is coming from
the employee or not.

There are court decisions which found adequate
to stating in the context of the mutual rescission
agreement that the request clearly has come from
the employee. In these cases, if there is a claim of
the employee that the request has come from the
employer in spite of the contrariwise statements
of the agreement, the employee should have the
burden of proof.

It is also important to point out that the demand
made by the employee on leaving of employment
with the condition of receiving the severance and
notice pay should be accepted as a request for
mutual rescission agreement, not as a resignation.?

As a result; although there are court decisions
which found sufficient to state that the request
has come from the employee in the context, it will
be advantageous to append the information and
documents explaining/supporting that who the one
has made the offer. In the event that the request has
come from the employee, no additional advantage
is required along with the severance and notice pay.

FORM OF THE MUTUAL RESCISSION
AGREEMENT

Since there is no legal legislation requlating the
mutual rescission agreements, there is no legal
requlation regarding the form of the mutual
rescission agreements. For this reason, the
agreement may be constituted in writing or
orally. However, drawing the agreement in writing
should be preferred by both the employee and the
employer in terms of easing to proof in case of any
dispute.

IS THE AGREEMENT VALID IN CASE
OF A RESERVATION TO THE MUTUAL
RESCISSION AGREEMENT?

It takes place in the decisions of Supreme Court
of Appeal that the mutual recission agreement
will not be valid in case of adding annotation
regarding that employee’s rights are reserved.?

TERMINATION OF THE LABOUR AGREEMENTS WITH MUTUAL RESCISSION




1Yarg. 9. H.D.10.09.2018 tarihli 2018/6018E. ve 2018/15415K. sayil karari, Kazanci Elektronik ve Basil
Yayimailik AS-ictihat Bilgi Bankas:

2Yarg. 9. H.D.17.02.2016 tarihli 2014/28143E ve 2016/3042K. sayili karari, Kazanci Elektronik ve Basili
Yayimilik AS-ictihat Bilgi Bankas:

3 Yarg. 22. H.D. 2112.2017 tarihli 2017/43878E. ve 2017/30380K. sayili karari, Kazanci Elektronik ve
Basili Yayimcilik AS-ictinat Bilgi Bankasi
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It is known that the common will of the parties
is required in the event of the termination of the
labour agreements with mutual rescission. It is
considered that there is no declaration of common
will if there is the reservation about the rights of
employee in case of the termination of the labour
agreement and for this reason the mutual recission
agreements including a reservation should be
deemed null and void. In this case, termination of
the contract with the mutual recission is invalid
and the consequences of invalid recission of the
labour contract arise.

As a result; although the mutual rescission
agreementis a legal facility which is signed as a result
of the common will between the employee and the
employer and ensures the termination of the labour
agreement compromisingly, it has conditions for
validity and does not eliminate the right to file a
reemployment lawsuit in case it is determined
that it does not meet the validity conditions.

1 Decision of 9th Civil Chamber of the Supreme Court of Appeal, Docket No 2018/6018 Decree No

vil Chamber of the Supreme Court of Appeal, Docket No 2016/3042 Decree No
ed 17.02.2016
22nd Civil Chamber of the Supreme Court of Appeal, Docket No 2017/43878 Decree

TERMINATION OF THE LABOUR AGREEMENTS WITH MUTUAL RESCISSION




4857 Sayili Is Kanunu’nun 29. maddesi uyarinca,
isveren; ekonomik, teknolojik, yapisal ve benzeri
isletme, isyeri veya isin gerekleri sonucu toplu isgi
¢ikarmak istediginde, bunu en az otuz gin 6nceden
bir yazi ile isyeri sendika temsilcilerine, ilgili il
mudurligune (Calisma ve Is Kurumu Il Madurligine)
bildirir. Basin Is Kanunu m.6/son fikrasinda, Is
Kanununun 18,19, 20, 21 ve 29. maddesi hukumlerinin
kiyas yoluyla uygulanacadi ongoruldigunden, Basin
is Kanunu’na tabi isverenler de toplu isci cikarma
hikiimlerine uymakla yikimliddar.

Isyerinde ¢alisan isgi sayist:
20ile 100 is¢iarasinda ise en az 10 isginin,

101 ile 300 isci arasinda ise en az yuzde on
oranindaiscinin,

301 ve daha fazla ise en az 30 iscinin isine 17 nci
madde uyarinca ve bir aylik stre icinde ayni
tarihte veya farkli tarihlerde son verilmesi toplu
isci cikarma sayilir,

Toplu isci ¢ilkarmadan bahsedebilmek igin
oncelikle isyerinde en az 20 isginin ¢alisiyor
olmasi gerekmektedir. Buna gore; yirmi isciden
azisci calistiran isyerlerinde iscilerin tamami isten
cikartilmis olsa bile toplu isten ¢ikarma kapsaminda
degerlendirilmeyecektir. Ayrica onemle belirtmek
gerekir kiyasa metnindeki bir aylik stre takvim

ayi olmayip bu sure, ilk fesih tarihinden itibaren
islemeye baslayacak ve feshin yapildigi ayi takip
eden ayin ayni gunud sona erecektir.
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Isveren; ekonomik, teknolojik, yapisal vb isletme,
isyeri ve isin gerekleri sonucu toplu is¢i ¢ikartmak
istediginde bu durumu, en az 30 (otuz) giin
6ncesinden bir vyazi ile asadgidaki  kurumlara
bildirimde bulunmak zorundadir:

Isyeri sendika temsilcileri
Calisma ve Is Kurumu Il Madurliga

Toplu is¢i gikarmada feshin gegerli olmasi Calisma ve
Is Kurumu Il Madurluga’nan onayina bagl degildir.
Bildirimin 1l Mudurligu’ne ulasmasiyla 30 gunlik
sure islemeye baslayacaktir.

Yukarida sayilan kurumlara yapilacak bildirimlerde
acikca bulunmasi gereken hususlarise sunlardir:

Is¢i cikarmanin sebepleri,
Bundan etkilenecek isci sayisi ve gruplar ve

Fesih islemlerinin = hangi  zaman diliminde
gerceklesecedi.

isyerinin bitiiniiyle kapatilarak kesin ve devaml
suretle faaliyete son verilmesi halindeiseisveren;
bu durumu, en az 30 (otuz) giin 6nceden Calisma
ve Sosyal Hizmetler Bakanligr'nin ilgili Calisma ve
is Kurumu il Midiirligi'ne bildirmek ve isyerinde
ilan etmek zorundadir.
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COLLECTIVE DISMISSAL

Pursuant to the 29" paragraph of the Labor Law
numbered 4857, if the employer aims to dismiss
employees collectively due to the reasons of
economical, technological, structural and alike
enterprise, work place or work requirements, he
shall notify workplace union representatives and
related provincial directorate (Provincial Directorate
Of Labor And Employment Agency) in written at
least before 30 days. That It is stipulated under
6™ article of the Press Labor Law that 18™ 19% 20
211 29% articles of the Labor Law shall be applied
by analogy, employers who are subject to the
Press Labor Law are obliged to comply with the
provisions of collective dismissal.

NUMBER AND PERIODS WHICH
SHOULD BE TAKEN INTO
CONSIDERATION ON COLLECTIVE
DISMISSAL

Collective dismissal be constituted by that if,

a. Between 20 and 100 employees, at least 10
employees

b. Between 101 and 300 employees, at least %10 of
employees

C. Between 301 and more employees, at least 30
employees, are dismissed according to the 17
provision and within 1 month period on the same
or different dates.

That minimum 20 employees should work
in the workplace is considered as a condition
for discussing collective dismissal. Accordingly,
dismissal of all employees in the workplace where

COLLECTIVE DISMISSAL

less than 20 employees are working, does not
constitute collective dismissal. Besides, it is crucial
to state that period of 1 month does not correspond
to a calendar month and commences following the
first date of termination and ends the last day of the
month following the month which the employees
were dismissed.

NOTIFICATION OF THE COLLECTIVE
DISMISSAL AND PROCEDURE

When the employer aims to dismiss employees
collectively due to the reasons of economical,
technological, structural and alike enterprise, work
place orwork requirements, he must notify following
institutions in written at least before 30 days;

* Workplace union representatives

* Provincial Directorate Of Labor And Employment
Agency

In collective dismissal of employees, approval of
Provincial Directorate of Labor and Employment
Agency is not required for valid termination. The
period of 30 days shall commence with following
the date that notification reaches the Provincial
Directorate.

Information mentioned below are required for
notifications sent to the institutions stated above;

* Reasons of dismissal

* Number of employees or groups that may be
effected from dismissal

* Termination period




Isyerinde sendika olmasi  halinde ise sendika
temsilcileri ile toplanti vyapilarak stregle ilgili
bilgilendirme vyapilmasi ve toplu isten ¢ikarmanin
onlenmesi, c¢ikarilacak is¢i sayisinin  azaltilmasi
ya da isciler bakimindan olumsuz etkilerinin en
aza indirgenmesi bakimindan degerlendirmeler
yapilarak bu gortsmelerin de tutanak altina alinmasi
gerekmektedir.

4857 Sayili Is Kanunu md. 100 geredi; isverenin, 29.
maddedeki toplu isci cikarma prosedirtne aykiri
davranmasi halinde her bir isci icin 693,00-TL idari
para cezasl uygulanacaktir. Toplu Isten Cikarma
prosedurtne aykiri davranmak her ne kadar idari
para cezasini dogursa da Kanun’'da ayrica bir hukuki
yaptirim 6ngorilmemistir,

Yargitay 22. Hukuk Dairesi'nin  2014/5846 E,
2014/7262 K. ve 08.04.2014 tarihli kararinda; “4857
Sayili Kanun’un 29. maddesindeki toplu isgi
¢tkarma prosedirine uyulmamasi halinde, idari
para cezasi yaptirimi s6z konusu olup bu durum,
feshi gegersiz hale getirmemektedir.” seklinde
hukam kurulmaktadir,

Ote yandan; konuyla ilgili Yargitayin donem dénem
verdigi kararlarda, toplu isci ¢ikarma prosedirinin
feshi gecersiz  kilacagl yonunde kararlar  da
mevcuttur ( Yargitay 9. Hukuk Dairesi 2009/37726 E,,
2009/27756 K. ve 1910.2009 tarihli karari).

Toplu isci ¢ikarmada, birden ¢ok isyerini kapsayan
isletmenin tamami  esas alinmamistir. Isverenin
birden fazla isyeri varsa bu isyerlerinde c¢alisan
toplam is¢i sayisi dedil her bir isyerindeki isci sayisi
ayri ayri degerlendirilmelidir.
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Toplu isten ¢ikarma kararimin Il Madurligune
bildirilmesinden itibaren 30 gun sonra toplu isten
¢ikarma streci baslayacaktir. Diger bir degisle; 4857
Sayili Is Kanunu md. 17°de yer alan bildirim streleri,
Il Madurlugu’ne yapilan bildirimden 30 gun sonra
islemeye baslayacaktir. Isverenin; bu 30 (otuz)
gunluk sdrenin sonunda, ¢alisanin is akdini, ihbar
tazminatini pesin 6demek suretiyle feshetme imkani
da bulunmaktadir. Isverenin, bu 30 (otuz) gunlik
streyi beklemeden ihbar tazminatini pesin 6deme
yoluna giderek ¢alisanin is akdini feshetmesi halinde
de fesih, 30 gunun sonunda hukdm doguracaktir.

Asagidaki hallerde vyapilan fesihler toplu isci
¢ikarmadaki sayiya dahil edilmezler:

4857 Sayiliis Kanunu’nun 10. maddesi uyarinca
is akdi feshedilen siireksiz islerde istihdam
edilen isciler (Md. 10: Nitelikleri bakimindan en
cok otuz is qunu stren islere streksiz is denir),

4857 Sayili is Kanunu’nun 15. maddesi uyarinca
deneme sireli is sézlesmesi ile calisanlardan
is akdi deneme siiresi icinde feshedilen isgiler

4857 Sayili is Kanunu’nun isverenin hakli
nedenle derhal fesih hakki baslikli 25. maddesi
uyarinca is akdi isverence hakli nedenle
feshedilen isciler,

Mevsimlik ve kampanya islerinde ¢alisan
isgiler (Md. 28/8: Mevsim ve kampanya islerinde
calisan iscilerin isten cikariimalar  hakkinda,
isten ¢ikarma bu islerin niteligine badli olarak
yapiliyorsa, toplu isci ¢ikarmaya iliskin hukimler
uygulanmaz. Ancak; mevsimsel ve kampanya
islerinde yapilan fesih, isin bitmesiyle ilgili
degilse toplu is¢i gikarma sayisina dahil edilmesi
gerekmektedir),

is sozlesmesi taraflarin anlasmasi (ikale)
yoluyla sonlananisgiler,
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In case that workplace have been suspended
certainly and permanently, this situation shall
be notified related Provincial Directorate of
Labor and Employment Agency of The Ministry
of Labor and Social Services at least 30 days in
advance and to be announced in the workplace.

If there is union in workplace, negotiations should be
held with union representatives and representatives
shall be informed on process. Issues of preventing
collective dismissal of employees, decreasing the
number of employees to be dismissed, reducing
the effect of dismissal for employees should be
evaluated and all this negotiations shall be recorded.

SANCTION OF BREACHING THE
PROCEDURE OF COLLECTIVE
DISMISSAL

As per to the article 100" article of the Labor Law
numbered 4857 in case employer has violated
collective dismissal procedure stipulated under
29" article, 693,00-TL administrative fine shall be
applied for each employee. Besides that, the Law
have not envisaged another legal sanction.

In the decision, which is rendered by Court Of
Appeals for the 22" Circuit on the date of 08.04.2014
and has Docket no.2014/5846 and Decree no.
2014/7262, the Court of Appeals have ruled that
in the event of breaching collective dismissal
procedure stipulated under 29" article of the
Law numbered 4857, administrative fine shall be
applied but termination cannot become invalid.

In other respects, Court of Appeals also have
rendered some of its decisions that breaching
collective  dismissal  procedure  makes the
termination invalid. (Decision of Court of Appeals
for the 9" Circuit, dated 19.10.2009, Docket No.
2009/37726 and Decree No. 2009/27756)

COLLECTIVE DISMISSAL

WORKPLACE WHICH SHOULD BE
TAKEN AS A BASIS FOR COLLECTIVE
DISMISSAL

The establishment comprised of more than one
workplace have not evaluated as a whole on
collective dismissal. If employer has more than one
workplace, not total employee number working in
this workplaces but number of employees in each
workplaces should be evaluated separately.

TERMINATION NOTICE AND
TERMINATION PROCESS

Collective dismissal process shall commence after
30 days following the date when the collective
dismissal decision has been notified to the Provincial
Directorate. In other words, notification periods,
stipulated under 17" article of the Labor Law
numbered 4857 will commence following the date
of notification made to the Provincial Directorate.
After end of this 30 days, employer is entitled to
terminate employee’s contract by paying notice
pay in cash. In case that employer terminates the
employee’s contract by paying notice pay without
waiting the expiration of this 30 days period,
termination shall be effective at the end of the date
which 30 days expires.

TERMINATIONS WHICH ARE NOT
INCLUDED COLLECTIVE DISMISSAL
OF EMPLOYEE

Terminations stated below are not included the
collective dismissal number;

* Employees whose contracts have been
terminated pursuant to the 10*" article of the
Labor Law numbered 4857 and are employed
on transitory works. (works which take at least
30 workdays in terms of their nature are transitory
works)

* Employees, who works with contract
contained trial period as per to the 15" article
of the Labor Law numbered 4857, whose
contracts have been terminated within the
trial period.




is akdi davranis ve yetersizliklerinden kaynakli
sebeple feshedilen isgiler,

is sézlesmesini kendisi fesheden isciler.

Isveren; toplu isci cikarmadan sonra gecen 6 aylik
strede ayni ya da ayni nitelikteki is icin yeniden isci
almak isterse, oncelidi, toplu olarak isten ¢ikartilan
iscilere vermek zorundadir.

Isveren toplu isci cikarilmasina iliskin hiukumleri,
4857 Sayili Is Kanunu’'nun 18, 19, 20 ve 21’inci madde
hukumlerinin uygulanmasini engellemek amaciyla
kullanamaz; aksi halde isci bu maddelere gore
dava acabilir Bu maddeler is glvencesi ile ilgili
duzenlemeler olup isciler feshin gegersiz sayilip
ise iade edilmeleri icin actiklari davada ispat yiks
isverende olmaktadir.

Toplu isci ¢ikarma prosedurtnin eksiksiz ve usultne
uygun yUrdtdlmesi, is¢inin ise iade davasi agmasina
engel teskil etmemektedir. Buna gore isci; feshin son
care olmasi ilkesine uyulmadigi gerekgesiyle fesih
bildirimin hukim dogurmasindan itibaren 1ay icinde
ise iade talebiyle arabuluculuga miuracaat edebilir
(7036 Sayili Is Mahkemeleri Kanunu Md.3 uyarinca;
01.01.2018 tarihinden itibaren ise iade talebiyle acilan
davalar bakimindan dava acmadan énce arabulucuya
basvurmak zorunludur).

is Kanunu m. 7/4 uyarinca, toplu isci cikarilan
isyerlerinde sekiz ay siresince gegici is iliskisi
kurulamaz.
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* Employees whose contracts have been
terminated validly according to the 25t
provision of the Labor Law numbered 4857
titled employer’s right to terminate with valid
reason

* Employees who work seasonal and campaign
jobs. (subparagraph 8 of the article 28; if
employees who works seasonal and campaign
jobs have been dismissed based on nature of
these jobs, provisions related to collective dismiss
shallnot be applied. However, if termination is not
relation with completing the job, the termination
should be included to collective dismiss count.)

* Employees whose contracts have been
terminated by mutual agreement

* Employees whose contracts have been
terminated based on behavior and inefficacy

* Employees who have terminated their
contracts themselves

OTHER DETAILS ON COLLECTIVE
DISMISSAL OF EMPLOYEES

If the employer contemplates to recruit a new
employee for the same or similar job within the 6
month period after collective dismissal, he shall
prioritize to the employees dismissed collectively.

The employer shall not apply to the collective
dismissal provisions in order for hindering 18th, 19th,
20" and 21" provisions of the Labor Law numbered
4857 Otherwise, the employee is entitled to take an
action. These provisions are relate to employment
security and burden of proof on the reemployment
lawsuit filed based on invalidity of the termination
shall be incumbent of the employer.

COLLECTIVE DISMISSAL

The employee may file reemployment lawsuit even
if the collective dismissal process conducts in full
and duly. Pursuant thereto, employee may apply to
the arbitrager within 1 month as to effective date
of termination notification on the grounds of not
complying with the principle of that the termination
should be last resort. (It is mandatory to apply the
arbitrager before filing a lawsuit which have been
filed as of 01.01.2018 with request of reemployment
according to the 3" provision of the Labor Courts
Law numbered 7036)

Pursuant to subparagraph 4 of article 7 of the Labor
Law, temporary working relationship shall not be
established along 8 months at workplaces where
employees are dismissed collectively.




Sendikal tazminat, 0711.2012 tarih ve 28460 Sayili
Resmi Gazete’ de yayimlanarak yurirlige giren
18.10.2012 tarihli ve 6356 Sayili Sendikalar ve Toplu Is
Sozlesmesi Kanununda hikam altina alinmis olan bir
tazminat cesididir. Anilan kanunun 25. maddesinde,
iscilerin ise alinmalarinin;  belli  bir sendikaya
girmeleri veya girmemeleri, belli bir sendikadaki
Uyeligi sirdurmeleri veya Gyelikten gekilmeleri veya
herhangi bir sendikaya Uye olmalari veya olmamalari
sartina badli tutulamayacadi; isverenin bir sendikaya
Uye olan iscilerle sendika Uyesi olmayan isciler veya
ayri sendikalara Gye olan isciler arasinda, calisma
sartlari veya calistirmaya son verilmesi bakimindan
herhangi bir ayrim yapamayacadi; iscilerin sendikaya
Gye olmalari veya olmamalari, is saatleri disinda veya
isverenin izni ile is saatleri icinde isci kuruluslarinin
faaliyetlerine katilmalar veya sendikal faaliyette
bulunmalarindan dolayristen cikarilamayacadi acikca
belirtilmis, sayilan hallere aykiri her bir davranis
mueyyide altina alinmistir,

6356 Sayili Kanunda sirf sendikal sebeplerle fesih
yapilamayacagdi belirtildigi gibi fesih disinda is
akdinin devami sirasinda da isverene birtakim
yiukimlialikler yiiklenmistir. Isverenin sendika
Uyesi olan ve sendika Uyesi olmayan isciler ile farkli
sendikalara Uye olan isgiler arasinda sirf sendika
Uyelik durumuna gore calisma sartlari bakimindan
ayrim yapamayacadi belirtilmis, ancak Gcret, prim,
ikramiye ve paraya iliskin sosyal yardim konularinda
toplu is sozlesmesi ile isciler arasinda farkli
uygulamalara gidilecedi hukim altina alinmis ve bu
hususta istisnai durum getirilmistir.
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4857 SayiliIs Kanununun 18. maddesinde is glivencesi
kapsamina girerek bu hukumlerden yararlanmanin
sartlari tek tek sayilmistir. Bu kapsamda iscinin otuz
veya daha fazla is¢i ¢alisan isyerinde ¢alismasi, bu
isyerinde en az 6 aylik kideminin olmasi ve belirsiz
sureli is sozlesmesiyle calismasi sartlari birlikte
aranmaktadir.

6356 Sayili Sendikalar ve Toplu Is Sozlesmesi
Kanununun yararlade girdidi haliyle yukarida sayilan
sartlari tasimadigi  gerekgesiyle is guvencesine
tabi olmayan isgilerin bu kanun uyarinca sendikal
tazminat talepli olarak dava agabilmeleri mumkun
degil iken Anayasa Mahkemesi'nin 22.10.2014 tarihli
ve 2013/1 E. 2014/161 K. sayili karari ile kanunun 25.
maddesinin 5. fikrasinin “Sendikal bir nedenle is
sozlesmesinin feshi halinde isci, 4857 sayili Kanunun
18, 20 ve 21 inci madde hikUmlerine gore dava agma
hakkina sahiptir..” seklindeki hilkmunde yer alan “18”
ibaresiiptal edilerek'iscinin is glivencesi kapsaminda
olmasa dahi sendikal tazminat talebi iceren dava
acabilmesiimkani taninmistir.

Anayasa Mahkemesi'nin ilgili iptal karari uyarinca is
guvencesinden kaynaklanan taleplerden bagimsiz
olarak sendikal tazminat istemiyle acilan davalarin
niteligi itibariyle belirsiz alacak davasi ya da kismi
dava olacagi ve bu dava neticesinde verilecek
hikmun de eda niteligine sahip olmasi ve parasal
bir deder icermesi sebebiyle s6z konusu kararin
icrasina yonelik islemlerin hikmon  kesinlesmesi
beklenilmeden vyerine getirilmesi mumkin hale
gelmistir.
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UNION COMPENSATION

I. IN GENERAL

Union compensation have been ruled under law
on trade unions and collective labor agreements
numbered 6356 which is published on the official
gazette numbered 28460 dated 07.11.2012. according
to the 25" provisions of aforementioned law; it is
stipulated that The recruitment of workers shall
not be qualified any condition as to their joining or
refraining to the given trade union, their remaining
a member of or withdrawing from a given trade
union or their membership or non-membership
of a trade union and the employers shall not
discriminate between workers who are members
of a trade union and those who are not or who are
members of another trade union, with regards to
working conditions or termination of employment
and Employees shall not be dismissed based on
their his membership or non-membershipin a trade
union, their participation to the activities of trade
unions or workers’ organizations out of working
hours or during working hours with the approval
of the employer. Any breaches of aforementioned
requlations are subject to sanctions.

It is indicated under the Law numbered 6356 that
the termination cannot be based on reasons in
relation with union and also, several obligations
have been stipulated for the employer during
the period of employment agreement. That
employers shall not discriminate between union
member workers or not union members or those
who are members of another trade union, with
regards to working conditions by evaluating their
union membership situation, have been ensured

UNION COMPENSATION

under the law. However, collective labor agreement
provisions regarding wages, bonuses, premiums and
social reliefs in relation with money are reserved.

II. RELATIONS BETWEEN UNION
COMPENSATION AND EMPLOYMENT
SECURITY PROVISIONS

Conditions of benefiting from employment security
provisions have been indicated on the Labor Law
numbered 4857 singly. According to this provision,
conditions stated below shall be met jointly;

* Working at the workplace where 30 or more
employees are working

* Having at least 6 months seniority

* Working with indefinite term employment
contract

Employees, who could not benefit from
employment security because of not meeting the
conditions stated above as per to Law on trade
unions and collective labor agreements numbered
6356, were not entitled to file a lawsuit with union
compensation request. However, supreme court
have been cancelled the 18 clause' which was
in the paragraph 5 of the 25" provision; “in case
termination of employment contract based on
union related reasons, the employee shall have right
to file a lawsuit as per to the 18", 20" 21" provisions
of the Law numbered 4857” with the decision dated
2210.201, Docket No: 2013/Tand Decree No:2014/161.
This decision enable employee to file a lawsuit with
union compensation request even if he/she is not in
the scope of employment security.




6356 Sayili Kanunun yurtrlige girmesiyle birlikte
feshin sendikal sebebe dayanip dayanmadiginin
ispat yUki konusundaki hukimlerde degisiklige
gidilmistir. 2821 Sayili  Sendikalar  Kanununun
yururlokte  oldugu  donemde  feshin  sendikal
nedene dayanip dayanmadidi hususundaki ispat
yukamlalugu isginin is guvencesi kapsaminda olup
olmamasina gore degiskenlik gostermekteydi.
6356 Sayili Sendikalar ve Toplu s Sozlesmesi
Kanunu ile birlikte; isveren feshin nedenini ispatla
yUkumlt olmakla birlikte, iscinin feshin isverenin
ileri strdigu nedene dayanmadidini, ayrica feshin
sendikal nedene dayandiginiispatla yikumld oldugu
seklindeki acik hukumle sendikal sebeple fesih
iddiasini ispat yuku isciye yiklenmisse de, isverenin
fesih nedeninin ispati hususundaki yukumluliga
devam etmekle, feshin dncelikle bicimsel kosullarina
uygun oldugunu ve igerik yoninden nedenlerinin
gegerli veya hakli oldugunu isveren kanitlamak
zorundadir?

Fesih disinda is akdinin devami sirasinda isverenin
sendikal  sebeplerle  ayrimcilik  yaptidini  isci
ispatlamakla  yukimludar.  Ancak is¢i sendikal
ayrimceilik yapildigini gugli bicimde gosteren bir
durumu ortaya koyduysa; isveren davranisinin
nedenini ispat etmekle yukumlidur. Ayni sekilde
ilk defa 6356 sayili Kanunla sendikal tazminat
yaptirimina baglanan ise alinma asamasindaki
sendikal ayrimcihidi ispat yikimliligia de isgiye
aittir.
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Mahkemeler tarafindan sendikal sebeplere dayanan
taleplerin kabult veya reddine dair karar vermeden
dnce kapsamli bir inceleme ve arastirma yapilmasi
gerekmektedir. Sendikal nedenle fesih iddiasinin
ispati  konusunda  yalnizca  tanik  beyanlarina
dayanarak hikum kurulmasi yeterli olmayacaktir.?

Is akdinin feshinin sendikal sebebe dayanip
dayanmadidi hususunun ispati konusunda olclt ise
konunun kuskuya yer birakmayacak sekilde acikliga
kavusturulmasidir. Mahkemelerce yapilmasi gereken
taraflarca sunulan delilleri titizlikte dederlendirerek
kapsamli bir arastirma icerisine girmek olacaktir. Bu
baglamda tanik delilinin yaninda dosyada adi gecen
sendikanin yetki tespiti basvurusunda bulunup
bulunmadigi, yetki alip almadidi, isyerinde fesih
tarihi itibariyle ¢alisan, sendikaya Gye olan, Gyelikten
cekilen, Uyelikten cekilenlerden calistirilan, s
sozlesmesi feshedilen, sendikali olup da isyerinde
calismaya devam eden isciler olup olmadigr detayli
bir sekilde arastirilarak gerektiginde dosyanin
niteligine gore bilirkisi incelemesine de basvurularak
hukum kurulmalidir,

Bu hususta kritik nokta sudur ki; yurarlikteki
ispat kurallari geregi isverenin dayandigi
fesih nedenini ispat edemedigi durumlarda,
is¢i de feshin sendikal nedene dayandid: ispat
edememisse; dava ise iade ve sendikal tazminat
talepleriyle birlikte agilmis ise isveren dayandigi
fesih nedenini ispatlayamadigindan iscinin ise
iade talebinin kabuliine karar verilecek, ancak
isci de feshin sendikal nedene dayandigini
ispatlayamadigindan sendikal tazminat talebinin
reddine karar verilmesi gerekecektir.
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Lawsuits which are filed with union compensation
request separately from employment security
request are deemed as unquantified debt case or
partial case as their nature.

Pursuant to the annulment decision of the Supreme
Court, thereby decision to be awarded contains
performance verdict and nominal value, operations
which are oriented to the execution of the decision
are able to be performed without waiting finalization
of the decision.

I1l. THE BURDEN OF PROOF THE
CLAIM THAT THE TERMINATION ARE
BASED ON UNION RELATED REASON

Provisions on whether the termination is based on
union related reasons or not have been amended by
entry into force of the Law numbered 6356. While
Union Law numbered 2821 was in force, The burden
of proof of that termination was based on union
related reasons or not had been differing as whether
employee was in the scope of employment security
or not.

The employer is obliged to proof the reason of
termination under the Law on trade unions and
collective labor agreements numbered 6356. Even
if, the burden of proof regarding the claim that
termination is based on union related reasons is
incumbent on the employee through provision
which stipulates that the employee shall prove
that termination is not based on the reason
which employer has been indicated and also the
termination is based on union related reasons,
the employer’s obligation regarding proving of
termination reason are still lasting. The employer
must demonstrate that termination conditions
have been all met and termination is based on valid
reason.’

IV. BURDEN OF PROOF REGARDING
UNION DISCRIMINATION EXCEPT
TERMINATION

The employee shall be liable to prove that the
employer have been discriminating through union
related reasons except termination. Nevertheless,
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if the employee set forth strong indications for
proving discrimination, the employer is obliged
to demonstrate cause of his/her conduct. Also,
the burden of proof regarding trade union
discrimination on recruitment process, which
have been imposed sanction for the first time in
the Law numbered 6356, is incumbent on employee.

V. INVESTIGATING OF TRADE UNION
CLAIMS BY COURT AND PROVING

Courts should make an research and investigation
in detail before taking a decision on acceptation
or refusal of request based on trade union related
reasons. Rendering a judgment thereby just relying
on witness statements is not adequate .’

Measure on the issue of whether the termination
of employment agreement is based on trade
union reasons is enlightening of the issue by
means avoidance of doubt. Court should evaluate
evidences submitted by parties studiously and
render a judgment by investigating the issues of
that as of termination date, whether the union have
applied for competency determination, whether
union has obtained authorization, whether there
are any employee who are working, who are union
member, who are withdrawn from the union,
who are worked even though withdrawal, who are
union member and still working at the workplace
and employee whose contracts are terminated. If
required, Court should apply expert examining while
rendering decision.

The crucial point is that pursuant to the
evidence rules in force, In case the lawsuit
have been filed with reemployment and trade
union compensation request, if the reason of
termination have not been proven by employer
and employee cannot demonstrate that
termination is based on trade union reason,
because of employer could not prove the
termination reason, the reemployment request
of the employee will be accept by the Court.
However, as employee have not proven that
employment contract have been terminated
based on the reason relating union, the court will




6356 Sayili Kanunun 25. maddesinde sayilan ve
yukarida izah edilen durumlara aykir hareket
edilmesi ve bu hususun kuskuya yer birakmayacak
sekilde ispati halinde iscinin biryillik Gcret tutarindan
az olmamak Uzere sendikal tazminata hikmedilecedi
belirtilmistir. Kanun koyucu bu hukumle sendikal
tazminat konusunda alt siniri belirlemekle yetinmis,
somut olayin sartlarina gore bir yillik brat Gcretten
fazlasina da hukmedilmesinin - mumkin olmasini
saglamistir.

Yasal kosullarinin olusmasi  sebebiyle sendikal
tazminata hikmedilmesi durumunda; iscinin s
guvencesi hukumlerinden yararlanmasi durumunda,
ise baslatiimamasi halinde hak kazanacadi ise
baslatmama tazminatina ayrica hiukmedilmeyecedi
duzenlenmistir®. Iscinin is glivencesi hukimlerinden
yararlanmadigi durumlarda ise belirsiz sureli is
sozlesmesinin isveren tarafindan kotl niyetli olarak
feshedilmesi halinde is¢inin bildirim siiresinin Gg
kati tutarinda olmak izere hikmedilecek kéti
niyet tazminatina da ayrica hukmedilmeyecedi
kabul edilmektedir.

6356 Sayili Kanunda sendikal tazminatin giydirilmis
Gcret  Uzerinden  hesaplanacadina  iliskin - agik
bir hikim bulunmadigindan bu tazminat tirl
hesaplanirkenisginin giplak Gicreti esas alinmahdir.

Sendikal tazminat alacadi genis anlamda UGcret
niteliginde degerlendirilemeyecedinden, tazminat
niteligindedir. 6356 Sayili Kanunda ozel bir faiz turd
belirtiimediginden sendikal tazminat alacagina
uygulanmasi gereken faiz tiirli yasal faizdir.

Sendikal tazminat niteligi itibariyle tazminat
niteliginde oldugundan on yilhk zamanasimina
tabidir.?
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esmigazete.gov.tr/eskiler/2015/11/20151111-10.pdf

Sendikalar ve Toplu Is Sézlesmesi Kanununun 25'inci maddesinin é'nci fikras

Hukuk Dairesi‘nin 06.06.2006 tarih ve 2006/11392 E., 2016/16355 K. sayili karari

4 6356 Sayili Sendikalar ve Toplu Is Sézlesmesi Kanununun 25'inci maddesinin 5'inci fikrasinda
belirtilen “Ancak iscinin ise baslatilmamasi halinde, ayrica 4857 sayili Kanunun 21'inci maddesinin
birinci fikrasinda belirtilen tazminata hikmedilmez.” seklindeki hikma

5Ugur Ocak, Isgilik Alacaklar, Ankara, 2015, s.1262-1263
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reject the request of trade union compensation.

VI. AMOUNT OF COMPENSATION TO
BE RULED

In case violating of the conditions stipulated
under 25" article of the Law numbered 6356 and
mentioned above, if proven, union compensation,
which is at least annual salary of the employee, shall
be ruled by the Court. With this provision, Legislator
had indicated lower limit, but enabled of exceeding
of this limit as per to the concrete case.

VII. RELATION BETWEEN UNION
COMPENSATION AND COMPENSATION
FOR IMPEDIMENT OF LABOR
CONTRACT

It is stipulated under 25" provisions of the Law
numbered 6356* that in case court have ordered
union compensation by the reason of that all legal
requirements are met, if the employee does not
benefit from employment security provisions,
employee will be not entitled to compensation
for impediment of labor contract. As employee
does not benefit from employment security
provisions, if the employer has terminated the
definite term employment agreement with bad
faith, compensation for bad faith damages which
corresponds triple amount of notification period,
shall not be ordered separately.

VIIl. CALCULATION OF UNION
COMPENSATION, INTEREST AND
STATUTE OF LIMITATIONS

There is no clear provisions regarding that union
compensation are calculated upon vested salary.
Therefore, net salary should be taken as a basis
when calculating the union compensation.

Thereby union compensation due cannot be
considered as a salary, it is a compensation. In that
specific interest type have not stipulated under the
Law numbered 6356, legal interest shall be applied
for union compensation.

UNION COMPENSATION

Union compensation due have been limited by
ten-year statue of limitations.®

1 http://www.resmigazete.gov.tr/eskiler/2015/11/20151111-10.pdf

kuk Dairesi'nin 06.06.2006 tarih ve 2
f the article 25th of the Law

> start to work does not provided to employee,
compens equlated under the Law numbered 4857 article 21th shall not be ordered.1
5Ugur Ocak, Iscilik Alacaklari, Ankara, 2015, 5.1262-1263




Genel duruma bakildiginda ne yazik ki Glkemizde
is kazalar yasanmaktadir. Dider Ulkelere kiyasla
bizde daha fazla yasanmakta olan is kazalarinda
sorumlulugun tespitinde ve kusur dadiliminda
gerek isveren gerekse isci agisindan bir¢ok soru
isareti bulunmaktadir. Yazimizin esasini olusturan
sorumlulugu Gc¢ farkl baslk altinda toplamamiz
gerekirse bunlar sirasiyla; hukuki, idari ve cezai
boyutta olup isbu calismamizda is kazalarindan
dodan cezai sorumlulugu ele alacagiz.

Oncelikli olarak “Is” kelimesinin tanimlamasi ile
konumuza vyavas yavas giris yapacadiz. “is” kelime
anlamiyla; bir sonug elde etmek, herhangi bir
sey ortaya koymak icin glc¢ harcayarak vyapilan
etkinlik, calisma olarak tanimlanmistir. Ekonomik
anlamda gelir elde etme amaci olsun ya da olmasin
is gorulurken hem isveren agisindan hem de isgi
acisindan bir takim sorumluluklar yukamlolukler
dogmaktadir. Taraflarin herhangi birinin  Gzerine
dusen yukumlaluklerinden birini ihmal etmesi, eksik
birakmasi ya da yapmamasi beraberinde is kazasinin
meydana gelmesi sonucunu doguracaktir.

Bu yazimizla ¢ok genis bir konu olan is kazalarinda
cezaisorumlulukve kusurtespitineiliskin ana basliklar
cercevesinde aciklamalarimiz yver alacaktir. Yukarida
nasil ki —is- kelimesinin tanimlamasini  yapma
ihtivaci duyduysak simdi de -is kazasi- kavraminin
ceza hukuku nazarinda diger kanunlarda mevcut
tanimlamalariyla giris yapmamiz gerekecektir.

is kazasi genel tanimlamasiyla, planlamadan ve
beklenmeyen bir olay sonucunda gergeklesen
ve is¢iyi ruhen ve bedenen sakatlk ve zarara
ugratan olaylara denilmektedir.
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6331 sayili is Sagligi ve Giivenligi Kanunu MADDE
3-q) is kazas::

Isyerinde veya isin yUuritimi nedeniyle meydana
gelen, olime sebebiyet veren wveya vicut
butunltgunt ruhen ya da bedenen (Degisik ibare
S 6462 - 254.2013 / m1/84) “engelli hile getiren”
olayi, ifade eder.

5510 sayili Sosyal Sigortalar ve Genel Saglik
Sigortasi Kanunu MADDE 13- is kazasi;

Sigortalinin isyerinde bulundugdu sirada,

(Degisik: 5754 -17.4.2008 / m.8) Isveren tarafindan
yuritilmekte olan is nedeniyle sigortali kendi
adina ve hesabina bagimsiz ¢alisiyorsa
ylritmekte oldugu is nedeniyle,

Bir isverene badli olarak ¢alisan sigortalinin,
gorevli olarak isyeri disinda bagka bir yere
g6nderilmesi nedeniyle asil isini yapmaksizin
gecen zamanlarda,

(Dedisik: 5754 - 17.4.2008 / m.8) Bu Kanun'un
4 Unct maddesinin birinci fikrasinin (3) bendi
kapsamindaki emziren kadin sigortalinin, is
mevzuati geredince gocuguna siit vermek igin
ayrilan zamanlarda,

Sigortalilarin, isverence saglanan bir tasitla isin
yapildigi yere gidis gelisi sirasinda,

mevydana gelen ve sigortaliyl hemen veya sonradan
bedenenyadaruhen (Dedisik ibare : 6462 - 25.4.2013
/ m.1/73-a) “engelli hale getiren” olaydir.
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DETERMINATION OF THE CRIMINAL
LIABILTIY IN OCCUPATIONAL ACCIDENTS
/ DISTRIBUTION OF FAULT

When we look at the general situation, we are
experiencing occupational accidents in our country.
There are many questions with regard to both the
employer and the employee in the determination
of responsibility and the distribution of fault in
occupational accidents which are seen more in our
country compared to other countries. If we need to
collect the responsibility that constitutes the basis of
our article under three different headings; these are
legal, administrative and criminal dimensions and in
this work we will review the criminal liability arising
from occupational accidents.

First of all, we willenter our subject with the definition
of the word “Work” “Work” with its lexical
meaning; defined as accomplish a result, activity,
training. Whether or not the aim is to generate an
economic income, a number of responsibilities arise
for both the employer and the employee. Failure
by one of the parties to disregard or fulfill one of its
obligations, or to leave it incomplete will result in an
occupational accident.

In this article, we will present our explanations
within the scope of the main topics related to the
criminal liability and ascertainment of fault in the
field of occupational accidents which is a very
wide topic. As we feel the need to define the word
-work- above, now we have to review the concept
of -occupational accident- in terms of criminal law
with its existing definitions in other laws.

The general definition of occupational accident
is the events that occurred as a result of an
unplanned and unexpected event and caused the
employee to be mentally and physically injured.

Occupational Health and Safety Law numbered
6331 ARTICLE 3 - (1) For the purposes of this Law, the
following terms shall have the following meaning: g)
Occupational accident:

Any occurrence taking place at the workplace or
due to the performance of work leads to death or
physical or mental impairment to the physical
(Amended: 25/4/2013 - 6462 / Art.1/84) integrity
of the victim.

Social Security and General Health Insurance Law
numbered 5510 ARTICLE 13 - Work accident is the
incident which occurs;

a. when the insured is at the workplace,

b. (Amended: 17/4/2008 - 5754/8" Art) due to
the work carried out by the employer or by the
insured if he/she is working on behalf of own
name and account,

c. for an insured working under an employer, at
times when he/she is not carrying out his/
her main work due to the reason that he/she
is sent on duty to another place out of the
workplace,

d. (Amended:17/4/2008 - 5754/8" Art.) fora nursing
female insured under subclause (3) of paragraph
one of Article 4 of this Law, at times allocated
for nursing her child as per labour legislation,

d. during insured going to or coming from the
place, where the work is carried out, on a vehicle
provided by the employer, and which causes,
immediate or delayed, physical or mental
handicap in the insurance holder.
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Hukuki ve idari sorumluluga nazaran taraflar
yoniunden ceza sorumlulugu, genis yorumlara acik
olmayip burada esas olan is kazasina neden olan fiil
/ eylemdir. Dederlendirme ve arastirma yapilirken
yasanan is kazasinda Turk Ceza Kanunu agisindan sug
unsurunun olup olmadigidir.

Ceza sorumlulugu ile meydana gelen is kazasinda
uygulanacak temel kanunlar aynen; 5237 sayili Turk
Ceza Kanunu ve 5271 sayili Ceza Muhakemeleri
Kanunu’dur.

Ceza hukukunda esas olan suglarin sahsiligidir. Bu
konu en ¢ok karistirilan ve soru isaretine sebep olan
bir konu olup israrla beyan etmek gerekir ki -ttzel
kisilerin- stpheli ya da sanik olarak yargilanmasi
mumkun dedildir. Buradaki bu ayrim isveren ve
temsile yetkiler kisi agisindan 6nem arz etmektedir.
Kanundaki duzenleme ile konuya uygun Yargitay
karari asagidaki sekildedir.

Ceza Sorumlulugunun Sahsiligi - Madde 20- (1)
Ceza sorumlulugu sahsidir. Kimse baskasinin
fiillinden dolayr sorumlu tutulamaz. (2) Tizel
kisiler hakkinda ceza yaptirimi uygulanamaz.
Ancak, su¢ dolayisiyla kanunda 6ngériilen
glivenlik tedbiri niteligindeki yaptirimlar sakhdir.

Bu konuda, Ceza Yasamizda, taksirli sucglarda,
yasal tipte o6ngorilen sonug¢ ( netice )
meydana geldigi takdirde, taksirli kusurluluk
cezalandirilmaktadir. Bu sonucun meydana
gelmesi taksirli suglarda bir cezalandirma
kosuludur. Ayni zamanda ceza hukukunda bir
kimsenin sorumlu tutulmasi nedenidir. Hukuki
sorumluluk ise, farkhdir.!

Is kazalarinda isverenin / isvereni temsile vyetkili
kisilerin dogrudan “kasti” olmasa da “taksir”
ve bazi olaylarda “bilingli taksir” duzeyinde
sorumluluguna gidilerek Turk Ceza Kanunu agisindan
cezalandirilmasi mumkandar.

TUrk Ceza Kanunu’nda “taksir” tanimlamasi yapilmis
olup;
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Taksir - Madde 22- (2) Taksir, dikkat ve &zen
yukumlalugune aykirilik dolayisiyla, bir davranisin
sucun  kanuni  taniminda  belirtilen  neticesi
ongorulmeyerek gergeklestiriimesidir.

Taksirin - unsurlari  aslinda  maddenin iceriginde
siralanmis ise de tekrar belirtmekte fayda vardir.
Taksirin  cezalandiracagl  konusunda  kanunda
bir hukdm, dikkat ve 6zen gorevinin yerine
getirilmemesi, hareketin bilerek ve isteyerek
yapilmasi, neticenin 6ngorulebilir  olmasi, failin
neticeyiistememis olmasi, hareket ile netice arasinda
nedensellik baginin bulunmasidir.

Taksirle  vyaralama  sugunun  sorusturma  ve
kovusturmasi  mustekinin/sikayetcinin  sikayetine
bagldir. Ancak istisnasi bilingli taksirdir. Bilingli taksir
durumunda ise sorusturma ve kovusturma evresi
musteki / sikayetci sikayetinden vazgegmis olsa dahi
yargilama re’sen vapilacaktir. Boyle bir durumda
yargilama sonucunda sanigin - cezalandiriimasi
yoninde karar verilmesi halinde ceza Gigte birden
yarisina kadar arttirilir.

Bilingli Taksir -Madde 22- (3) Kisinin 6ngordugu
neticeyi istememesine karsin, neticenin meydana
gelmesi halinde bilingli taksir vardir; bu halde
taksirli suga iliskin ceza Gigte birden yarisina kadar
arttirilir.

Isverenin dikkat ve 6zen yukamliligune aykir
davranmasi  durumunda  taksir  sorumlulugu
dodacaktir. Dikkat ve ozen vyikumlaligunden
isverenin ne anlamasi gereklidir? Oncelikli isginin
kisiligini gézetme borcu ve Is Saghgi ve Givenligi
6nlemlerini alma ve uygulama borcudur.

6331sayilils Saghgive Guvenligi Kanunu’ndaisverenin
almasi gereken 6nlemler madde madde siralanmistir.
Kanun kapsaminda yer alan 6nlemlerin alinmamasi
ve dikkat 6zen yukumlulugune aykiri davranilimasi
ile iscinin yaralanmasi “taksirle yaralanma”; iscinin
olumu durumunda “taksirle 6ldirme” suclarindan
isverenin sorumlulugu s6z konusu olacaktir.
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1. CRIMINAL LIABILITY IN
OCCUPATIONAL ACCIDENTS

As compared with the legal and the administrative
liabilities; crimal liability is not opened to broad
interpretations, but the essential fact is the act /
action that causes the occupational accident. It is
whether there is an element of a crime in terms of
the Turkish Criminal Codein the case of occupational
accident during the evaluation and research.

The fundamental laws to be applied in occupational
accident occuring with criminal liability are the
Turkish Criminal Code numbered 5237 and the Code
of Criminal Procedures numbered 5271.

Individual criminal liability is an essential part of the
criminal law. This subject caused to many question
marks and it is the most confused subject. Also it is
necessary to declare insistently that -legal entities-
can not be tried as a suspect or a perpetrator. This
differentiation is important with regards to the
employer and the person authorized to represent
the employer. The regulation in the law and the
related decision of the Supreme Court of Appeal are
as follows.

Individual Criminal Liability- ARTICLE 20- (1)
Criminal liability is individual. No one can be kept
responsible from another person’s act. (2) No
punitive sanctions may be imposed for the legal
entities. However, the sanctions in the form of
security precautions stipulated in the law for the
offenses are reserved.

About this subject, in our Criminal Code,
negligent faultiness is penaltized if the legally
foreseen result occurs in the negligent offenses.
The occurrence of this result is a condition of
criminality for negligent offenses. It is also
the reason why a person is held responsible in
criminal law. Legal liability is different.

It is possible to penaltize the employer/ person
authorized to represent the employer in the
occupational accidents accordint to the Turkish
Criminal Code even if they do not have “wrongful

intention” but “negligence” and in some cases
“conscious negligence”.

Definition made in the Turkish Criminal code of
“negligence” is as follows;

Negligence- ARTICLE 22- (1) Negligence is failure to
take proper care or precaution during performance
of an act without being aware of legal consequences
of the crime defined in the laws.

The elements of the neglicence are actually listed
in the article, but it is also worth pointing out
again. According to a provision in the law in order
to punish the negligence it is required that the duty
of attention and care should be unfulfilled, the act
should be made knowingly and willfully, the outcome
should be predictable, unwanted result should have
been arised, the relation of causality between the
movement and the result should be found.

Investigation and prosecution of the crime of injury
depend upon complaint of the complainant/plaintiff.
However its exception is conscious negligence.
In the case of conscious negligence, even if the
complainant/plaintiff withdraws his/her complaint
at the phase of the investigation and prosecution,
trial will be continue ex officio. In such situation, the
penalty shall be increased by one third to one-
half if it is decided to punish the perpetrator.

Conscious Negligence -Article 22- (3) Where an act
of person creates the legal consequence defined
in the laws beyond his will, this is considered as
conscious negligence; in such case the punishment
imposed for negligent act is increased from one
third to one half.

2. WHEN DOES THE NEGLIGENCE
LIABILITY OF THE EMPLOYER ARISE
AND WHAT IS THE SCOPE OF IT?

In the event that the employer acts against the duty
of attention and care, negligence liability will arise.
What should employer understand from the duty of
attention and care? Of top priority is the obligation
to protect the personality of the employee and take
and implement Occupational Health and Safety
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Turk Ceza Kanunu’ndg;

“Taksirle 6ldirme” Madde 85- (1) Taksirle bir
insanin 6limine neden olan kisi, iki yildan alti
yila kadar hapis cezasi ile cezalandirilir. (2) Fiil,
birden fazla insanin dlimiine ya da bir veya
birden fazla kisinin 6limi ile birlikte bir veya
birden fazla kisinin yaralanmasina neden olmus
ise, kisi iki yildan on bes yila kadar hapis cezasi
ile cezalandirihir.

“Taksirle yaralama” Madde 89- (1) Taksirle
bagkasinin viicuduna aci veren veya sagliginin ya
da algilama yeteneginin bozulmasina neden olan
kisi, ¢ aydan bir yila kadar hapis veya adli para
cezasl ile cezalandirilir.

Dizenlemelere de baktidimizda is kazalarinda
cezai sorumluluk bakimindan onceden kesin bir
olct koymak dodru olmayacaktir. Bu sebeple is
kazalarinda cezai sorumluluk bakimindan her somut
olayi ayri ayri kendi icinde dederlendirmek gerekir.
Sorumluluk ona gére belirlenecedinden kusur tespiti
de bu asamada dnem kazanacaktir.

Isci, isveren, isveren vekilinin ve ISG uzmaninin
karsilikli  hak ve yukumldlukleri bulunmaktadir.
Isverenin sorumlulugu ise yazili ve yazili olmayan
kurallardan olusmaktadir. Yazili olan yukumluluk
is kazasinin meydana geldigi tarihte hali hazirda
yUrGrlukte olan mevzuata gore belirlenir.  Bir
is kazasindan dodan neticenin icra-i vya da
ihmali hareketi yapana vyuklenebilmesi ve ceza
sorumlulugunun dodabilmesi icin failin tipe uygun,
hukuka aykiri ve kusurlu hareket etmis olmasi
gerekmektedir?Is kazasi olusturan somut fiilin tespiti
maddi gergedin ortaya ¢ikarilmasi igin esas olandir.
Somut fiilin tespiti demek kusur tespiti demektir,

Is kazasinin meydana gelmesiyle beraberkusurtespiti
icinihmali davranisiya da dikkat 6zenyukimluligine
aykiri davranan kisilerin tespiti gereklidir. Tespitinin
yapilmasindaki ana unsur is kazasinin meydana
gelmesinde isveren nazarinda herkesin fail olarak
sorumlu tutulmamasi ve sorusturma sonucunda
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olusturulan iddianamede isimlerinin yazilmamasidir.
Dolayisiyla kusur yonunden ilgili tespit edilerek
yasanan olay arasindaki badlanti belirlenmelidir.
Tekrar dedinmek gerekir ki tluzel kisilerin ceza
hukuku kapsamindayargilanmasi séz konusu olamaz.

Kusur tespitinde iki ayrima dikkat etmek gerekir;

ik olarak, isverenin dikkat - 6zen yukimluligine
aykiri davranisindan dolayi cezalandirilabilmesi igin
isverenin fiili ile netice arasinda nedensellik baginin
mevcut olmasi gerekmektedir.

Ikinci olarak, nedensellik baginin kabult igin bu
failin hareketinden bagimsiz bir nedensel serinin
tek basina sebep olmamasi gerekir. Sonu¢ tamamen
maddurun  kusurlu  hareketi yiUziinden meydana
gelmisse isveren ya da temsile yetkili kisileri bu
sonugtan sorumlu tutmak mumkdn olmayacaktir.

Bu iki ayrima ek olarak isverenin yukumluluklerini
yerine getirmedidinin  tespiti  halinde isginin
hareketinden kaynaklanan bir zarar meydana gelmis
olsa dahiisverenin sorumluluguna gidilecektir.

Ceza sorumlulugu bakimindan is kazalarinda
genellikle mahkeme teknik bilirkisilere dosyalari
tevzi ederek kusurun varligi konusunda uzman
kisilerden rapor aldiriimaktadir. Genellikle G¢li heyet
olusturulmaktadir. Raporda esas olan nokta uzman
bilirkisilerin - mevzuat  kapsamindaki  aykiriliklari
siralamasi ve buna bagl kusur tespitini yapmalaridir.
Bilirkisi raporu neticesinde kusur dagilimiyapilmakta
ve kusur dadilimina gore mahkemece bir karar
verilmektedir. Rapor sonucunda ¢ikacak olan karar
dosyanin seyrini dedistirmektedir, raporun aksine
huktm kurulmasi st mahkemede bozma sebebidir.

5271 sayili Turk Ceza Kanunu’'na gore dikkat ve dzen
yUkumltloganan ihlali taksirin temelinde yatan ana
nedendir.
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measures.

Inthe Occupational Health and Safety Law numbered
6331, the measures to be taken by the employer are
listed. In case of injury or death of the employee as a
result of not taking the measures within the scope of
the law and violating the duty of attention and care,
the employer will be responsible for the crimes of
“Reckless Homicide” or “Reckless Injury”.

In Turkish Criminal Code;

“Reckless homicide” ARTICLE 85-(1) Any person
who causes death of a person by negligent
conduct is punished with imprisonmentfrom
three years to six years. (2) If the act executed
results with death or injury of more than
one person, the offender is punished with
imprisonment from three years to fifteen years.

“Reckless injury” ARTICLE 89- (1) Any person
who gives corporal or spiritual injury to a
person or cause deterioration of ones health or
consciousness by negligence, is sentenced to
imprisonment from three months to one year or
punitive fine.

As we review the regulations, it would not be proper
to determine a definite measurement in terms of
criminal responsibility in occupational accidents. For
this reason, in occupational accidents with regard to
criminal responsibility, every concrete case should
be evaluated separately in itself. Since responsibility
will be determined by ascertainment of fault, it will
also gain importance at this stage.

3. ASCERTAINMENT OF FAULT IN
OCCUPATIONAL ACCIDENTS

Employee, employer, representative of employer
and OHS expert have reciprocal rights and
obligations. Employer’s obligations consist of
written and unwritten rules. Written obligation is
determined according to the legislation in force
at the time of the occupational accident. In order
for the result of a occupational accident to be
imposed on the person who performed the act of
commision or the negligent act and the occurrence

of criminal responsibility, the perpetrator must
act in accordance with the type, unlawfully and
defectively. Determination of the concrete act which
has created the occupational accident is essential in
order to reveal the material fact. Determination of
the act means ascertainment of the fault.

With the occurrence of the occupational accident,
it is necessary to determine the negligent act or
the persons who violate the duty of attention and
care in order to ascertain of fault. The key elements
in the ascertainment of fault are that not to hold
everyone accountable as perpetrator in the view
of the employer and not write their names in the
indictment formed as a result of the investigation.
So by determining the relevant person in terms
of fault, his/her relation with the event should be
ascertained. It has to be stated once again that legal
persons can not be tried within the scope of the
criminal law.

Two distinctions should be considered in
ascertainment of fault;

Firstly, in order for employer to be punished because
of the violation of duty of attention and care, there
should be a relation of causality between his/her act
and consequence.

Secondly, for the acceptance of the relation of
causality, a causal series independent of the act
of this perpetrator should not be the cause of the
accident alone. If the consequence occurs only
because of the wrongful act of the injured party, it
is not possible to hold accountable the employer or
the persons authorized to represent employer liable
from this consequence.

In addition to these two distinctions, if it is
determined that the employer does not fulfill its
obligations, the employer will be hold responsible
even if there is a loss arising from the act of the
employee.

In terms of criminal responsibility, in the case
of occupational accidents, generally the court
dispatches the files to technical experts and

DETERMINATION OF THE CRIMINAL LIABILTIY IN OCCUPATIONAL ACCIDENTS / DISTRIBUTION OF FAULT




no

Kaynakea

1. YCGK E.2001/2-87 K.2001/T10 T.29.5.2001

2. Alman Ceza Kanunu'nda da her su¢ ortaginin digerinin kusuru g6z 6ninde tutulmaksizin kendi
kusuruna gére cezalandirilacagr kurali (StGB §29) kabul edildiginden tipe uygun ve hukuka aykiri bir
fiilin varligi yeterli olacakuir. Karl E. HEMMER / Achim WUST, Strafrecht Allgemeiner Teil Il, 8.Baski,
Marktheidenfeld 2006, 5.70-71

3.15 Kazalarindan Dogan Ceza Sorumlulugunda Kusur Tespiti - Halid Ozkan — Makale

4.5 Kazalarinda Hukuki, Cezai ve Idari Sorumluluk - Dog. Dr. Mustafa OZEN - Makale

5. I5 Kazalarinda Cezai Sorumluluk - Av.Nevhan Akyildiz - Makale

SOR

MLULUGUN

SPITI

JSUR D
JSUR

TR

ENG

receives reports from the experts on the existence
of the fault. Cenerally triple commision of experts
is constituted. The main point in the report is that
the experts should list the contradictions within the
scope of the legislation and make the ascertainment
of fault related to this. As a result of the expert
report, ascertainment of fault is made and a decision
is taken according to the ascertainment of fault
by the court. The decision taken as a result of the
report changes the direction of the case and a
verdict which is on the contrary of the report causes
the reversal of judgement at the superior court.

According to the Turkish Criminal Code numbered
5271, violation of the duty of attention and care is the
main reason underlying the negligence.
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Ulkemizde basin 6zqgurligu normlar hiyerarsisinin
en Ustinde bulunan Anayasa ve Basin Kanunu ile
glvence altina alinmistir. Bu glvencenin temelinde
toplumun glven iginde yasayabilmesi duslncesi
yatmaktadir. Ancak basin 6zqUrligu her ne kadar
Anayasaya dayanmakta ise de; basin  gorevini
yerine getirirken sonsuz bir serbestlige sahip
degildir. Bazi sinirlamalara tabidir. Bu sinirlamalar da
basta Avrupa Insan Haklar Sozlesmesi ve Turkiye
Cumhuriyeti Anayasasi ile dizenlenmis olup, buna
gore basin 6zgurlugu; milli gavenlik, kamu duzeni,
kamu guvenligi, Cumhuriyetin temel nitelikleri ve
Devletin Glkesive milletiile bolunmez butinlugunin
korunmasl, suclarin onlenmesi, suclularin
cezalandiriimasi, Devlet sirn olarak  usulince
belirtilmis  bilgilerin  agiklanmamasi, baskalarinin
sohret veya haklarinin, 6zel ve aile hayatlarinin yahut
kanunun ©ngordugu meslek sirlarinin korunmasi
veya vargllama gorevinin geredine uygun olarak
yerine getirilmesi amaglariyla sinirlandiriimaktadir.

Bu vazimizda basin 6zqurligunun, kisilerin hak ve
ozqurluklerinin korunmasi sebebiyle sinirlandirilmasi
aksi halde meydana gelecek cezai sorumluluk
Uzerinde duracadiz.

Basinin en onemli gorevlerinden biri de haber
vermektir. Ancak haber verme hakkinin ve elestirinin
hukuka uygun bir bicimde kullanilabilmesi icin
gereken ol¢utler dort baslik altinda toplanmaktadir.

Bunlar;
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Haber verme hakki bu sinirlar iginde kaldidi strece
hukuka uygun sayilmaktadir. Bu unsurlardan birini
tasimayan haberin hukuka uygun oldudundan soz
edilemeyecedi gibi saldiriya ugrayan kisisel hak
korunmaya deger bir Ustinlik kazanmaktadir. (1)

Distnce  ozqurlugi  ve  dolayisiyla  elestiri,
demokratik toplumlarda vazgegilmez bir haktir.
Toplumun ilerlemesi ve varar icin zorunludur.
Ancak, elestiri hak ve gorevi kotuye kullanilmamali,
yazida kicgulticy, incitici, abartil, asagilayici, yaln
bir okuyucuda husumet ve kusku yaratici dil ve
ifadelerden kaginilmalidir. Sayilan 6gelerden
birisinin mevcut olmamasi halinde, haber ve elestiri
hakkindan soz edilemeyecek, eylem hukuka aykiri
olacaktir.

“Basin  Ozqurlugunun hukuka aykiri ve kotlye
kullanilmasinin engellenmesi gerekmektedir. Zira
basin 6zgurlugunun kotuye kullanilmasi, cogunlukla
bir ceza normunun ihlali olarak kendini géstermekte
ve “basin sugu” olarak ortaya c¢ikmaktadir.
Basin ceza hukukunun en belirleyici yonunu ise,
basin suglarindan dogan ceza sorumlulugu ve bu
sorumlulugun dazenlenis bicimi olusturmaktadir.
Bu sorumluluk gazete, dergi, kitap gibi basilmis
eserlerle ilgili dizenlemeleri 6Gngéren Basin Kanunu
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THE PENALTY RESPONSIBILITY
OF THE PRESS FOR VIOLATION

OF PERSONAL RIGHTS

In Turkey, freedom of press is guaranteed by
the Code of Press (Law No. 5187) and the Turkish
Constitution which is at the top of the hierarchy
of norms.The basis of this assurance derives from
the idea that society has the right to live in safety.
Although freedom of the press is a fundamental
right based on the Constitution; it is not an absolute
right.Under Turkish law, there are some legal
restrictions on the freedom of the press and these
restrictions are primarly regulated by the European
Convention on Human Rights and the Constitution
of Turkey. According to these regulations, the
freedom of the press shall be restricted in cases
concerning ; national security, public order, public
security,the basic charactheristics of the Republic
and the protection of the indivisible integrity of
the State with its territory and nation, prevention of
crimes, punishment of criminals, failure to disclose
information duly states as a state secret, protecting
the fame or rights of others ,their private and family
lives or their proffesional secrets prescribed by the
law or in accordance with the duty of a judgement.

In this article, we will focus on limits to the freedom
of the press due to the protection of the rights and
freedoms of others.

THE CRITERION FOR FREEDOM OF
THE PRESS

The freedom of the press includes the right to
dissaminate information and to ciriticize. The are
mainly four categories for the proper use of the right
to dissaminate information and to criticize .

These are;
1. Printed matter must be factual,
2. Printed matter must be up to date,

3. Printed matter must be for the general
interest of the public,

4. There should be an intellectual link between
the content of the printed matter and the way
that it is provided to the public

Aslong as theright to dissaminate the news does not
exceed these limits, the exercises of the press will be
considered as legal. We can surely say that news that
do not carry any one of these elements would be
unlawful, and the personal right that is attacked by it
would become worthy of protection.(1)

Freedom of thought includes the right to criticize
and both of these rights are indispensable in
democratic societies. They are imperative for the
progress and benefit of society.

However, the right to criticize should not be used in
an abusive, insulting, excruciating, humiliating and
blatant way, and hostile language and expressions
should be avoided. In the absence of one of the
elements listed, the freedom of the press and the
right to criticize cannot be mentioned, and the
action will be against the law.

CRIMINAL LIABILITY FOR THE PRESS
CRIMES

“The unlawful use and abuse of press freedom should
be prevented The abuse of freedom of the press is
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ile dizenlenmistir. Basin sucunun faillerinin TCK'daki
genel istirake dair hukimlere gore saptanmasinin
zorludu, kanunlar, eser sahibi disinda basin
sucunu olusturan vyayinin sorumlularini énceden
saptamaya yoneltmis ve bu saptayis bigimi dedisik
bir sorumluluk sistemi olarak ortaya ¢ikmistir. Basin
suclarinda sorumluluk unsuru ayri bir dGneme sahip
olup, tUlkemizde basin kanunlarinin en ¢ok elestiriye
hedef olan huktamlerinin, hep sorumluluga dair
hukumler oldugu da unutulmamalidir”(2)

Zira cezai sorumluluk, Basin Kanununun 11. Maddesi
ile dizenlenmistir. Anilan maddeye gore gazete,
dergi, kitap gibi basilmis eserlerde yayinin siireli
yadasiresizyayinoldugunabakilmaksizinislenen
suglardan eser sahibi sorumlu tutulmustur. Eser
sahibiise kanunda sureli veya slresiz yayinin icerigini
olusturan vyaziyi veya haberi yazan, ceviren veya
resmi ya da karikatlr( yapan olarak tanimlanmistir.
“Basin sucunu olusturan bir yaziyi veya haberi
yazan vya da resmi, karikatlrl yapan eser sahibine
sorumlulugun yuklenmesi dogaldir ¢cink bu kisiler
bilerek ve isteyerek ceza hukukunda sug sayilan bir
eylemiyapmis olmaktadirlar. Buradaki, eser sahibinin
sorumlulugu da subjektif bir sorumluluktur”(3)

Ancak sureli vyayinlarda bir baska deyisle belli
araliklarla yayimlanan gazete, dergi gibi basilmis
eserler ile haber ajanslari yayinlarinda eser sahibinin
belli olmamasi veya yayim sirasinda ceza ehliyetine
sahip bulunmamasi ya da yurt disinda bulunmasi
nedeniyle  Turkiye'de  vargilanamamasi  veya
verilecek cezanin eser sahibinin diger bir sugtan
dolayi kesin huktmle mahkdm oldudu cezaya etki
etmemesi hallerinde, sorumlu muadur ve vayin
yonetmeni, genel vyayin yonetmeni, editor, basin
danismani gibi sorumlu mudarin baglh oldugu yetkili
sorumlu olur. Ancak bu eserin sorumlu mudurin
ve sorumlu mudardn badl oldugu yetkilinin karsi
¢tkmasina ragmen yayimlanmasi halinde, bundan
dodan sorumluluk yayimlatana aittir.

Slresiz yayinlarda bir baska deyisle belli araliklarla
yayimlanmayan kitap, armagan gibi  basilmis
eserlerde ise eser sahibinin belli olmamasi veya
yayim sirasinda ceza ehliyetine sahip bulunmamasi
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ya da vyurt disinda olmasi nedeniyle Turkiye'de
yargilanamamasi  veya verilecek cezanin eser
sahibinin diger bir sugtan dolayr kesin hukumle
mahkdm oldugu cezaya etki etmemesi hallerinde
yayimcl sorumlu tutulmustur. Yayimcr kanunda bir
eseri basilmis eser durumuna getirip yayimlayan
gercek veya tlzel kisi olarak tanimlanmistir. Ancak
yayimcinin da belli olmamasi veya basim sirasinda
ceza ehliyetine sahip bulunmamasiya dayurt disinda
olmasi  nedeniyle Turkiye'de vyargilanamamasi
hallerinde ise basimci yani bir eseri basim araclari ile
basan veya diger araclarla codaltan gergek veya tizel
kisi sorumlu olur.

Corllecedi  Uzere sorumlu  madurin  yayini
denetleme ve suc¢ unsurlarindan arindirma gorevleri
ileilgili olarakihmalinin olup olmadiginin arastiriimasi
ve dikkate alinmasi yonunde de bir hikim ya da
ifade maddede soz konusu degildir. Eser sahibinin
sorumlu kilinamadigi hallerde, sorumlu miidir
dogrudan sorumlu gésterilmektedir. Bu noktada
sorumlu muadaran kendi kusursuz fiilinden dolayi
sorumlu tutuldugunu ifade edebiliriz. (4)

Cerek Anayasa’nin 38. Maddesi gerekse de Turk Ceza
Kanunun 20. Maddesi ile ceza sorumlulugunun
sahsiligi ilkesi duzenlenmis olup, bu ilkeye gore;
ceza sorumlulugu sahsi olup, kimse baskasinin
fiillinden dolayr sorumlu tutulamamaktadir.
Ancak Basin  Kanununda dizenlenen  cezai
sorumluluk maddesi cezai sorumlulugun sahsilik
ilkesine aykiri olup, sorumlu yazi isleri midirindn
eser sahibi yazisinin  hukuka aykirihigindan
sorumlu tutulmasi durumunda 3. Sahsin fiilinden
sorumluluk s6z konusu olacaktir. (5)

Sonug olarak eser sahibinin sorumlu kilinamadidi
hallerde sorumlu mudar ve sorumlu muadaran
badli oldugu yetkili kisilerin kanunda gosterilmesi
ve bunlarin da sorumluluk altina alinmis olmasi da
subjektif sorumluluk esaslari ve cezalarin sahsiligi
ilkesi ile bagdasmamaktadir ve bu sorumluludu
zedeleyici niteliktedir.
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often seen as a violation of a criminal norm and it
appears as a ‘press offense’. The most distinctive
aspect of the press criminal law is the criminal liability
regime based on press crimes and the way in which
this regime is requlated.Criminal liability regime
is requlated by the Code of Press, which enacts
requlations on printed works such as newspapers,
magazines and booksThe difficulty of identifying
the perpetrators of press crimes according to the
provisions of the Turkish Penal Code has led to new
press laws which predetermine those responsible for
the publication of the press crimes other than the
author, and this form of identification has emerged
as a different liability system It is important to note
that the provisions on the liability regime regarding
press crimes have a special importance in Turkey
and at the same time they are the most criticized
provisions in Turkish Press Law.”(2)

Criminal liability is regulated under Article 11 of the
Code of Press. According to the aforementioned
article, the author is held responsible for the
crimes committed in the printed works such as
newspapers, magazines and books, regardless
of whether the publication is periodical or non-
periodical.The author is defined as the individual
who writes the news or the text which forms the
content of the periodical or the non-periodical, the
translator or the person who produces the image or
the cartoon.

It is natural that the authorwho writes a press or a
story of the press crime or who produces the images
and caricatures of it, is burdened because these
people knowingly and willingly have committed
an act considered criminal in criminal law. The
responsibility of the author here is also a subjective
responsibility.”It is natural to hold the author , the
owner of the crimes committed through printed
matters , responsible since they commit willingly
and knowingly the unlawful acts in violation of the
criminal laws...”(3)

If the owner of a periodical, reqularly published
printed matter , is not specified or he/she does not
hold penal liability during the publication or he/she

cannot be tried by Turkish courts due to he/she
being abroad during the publication process or if
the punishment to be imposed does not influence
another punishment previously imposed due to
other crimes he/she committed, the responsible
editor and the editor working beneath him/her,
editor-in-chief, editor, press advisor shall be held
responsible. However, if the publication is published
despite the objection of the responsible editor
and the editor working beneath him/her, the
responsibility shall fall on the person who made the
matter published.

If the owner of a non-periodical, printed matter
such as books, presents which are not published
at reqular intervals, is not specified or he/she does
not hold penal liability during the publication or
cannot be tried by the Turkish courts or he/she is
abroad during the publication process or if the
punishment to be imposed upon him/her does not
affect another punishment he/she was given due to
other crimes committed, the publisher shall be held
responsible The publisher is defined in the Code of
Press as the real or corporate body that prepares and
publishes a printed work.

If the publisher is not specified or if he/she does
not have penal liability during the printing if he/
she cannot be tried in Turkey due to he/she being
abroad during the publishing, then the printer shall
be held responsible.

As it can be seen, there is no provision in the
article that takes into account the negligence of
the responsible manager regarding the duties of
monitoring printed matter and segregation of
elements of a crime. In cases where the owner of
the printed matter cannot be held responsible,
the responsible editor is directly responsible. At
this point, we can state that the responsible editor is
held responsible for his own strict liability (4).

The principle of individual criminal responsibility
which is enshrined in Article 38 of the Turkish
Constitution and the Article 20 of the Turkish Penal
Code reflects the basic idea that criminal liability is
personal and nobody can be held responsible for
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za Hukukunda objektif sorumluluk”, Ceza Hukuku Gunleri, 70yilda To
Kanunu Genel Hukimler. 26-27 Mart 1997, istanbul, Beta Yayinlari, 5,109 / AyMK, 31.03.1993 (AMKD,
Ankara, s. 28).
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the actions of anotherThe penalliability clause in the
Code of the Press which holds the editor,as a third
person, responsible for the crimes committed in
the printed work , is contrary to the principle of
individual criminal responsibility. (5)

As a result, in cases where the owner of the printed
work cannot be held responsible, the law states
that the responsible editor and the editor working
beneath him/her shall be held responsible which
makes this responsibility mechanism against the
generally accepted principles on subjective and
individual criminal responsibility.

References

1- See 19" Criminal Chamber of Supreme Court E. 2018/3318 2492018, See 19" Criminal Chamber
of Supreme Court E. 2018/3280,572018 ,See 19" Criminal Chamber of Supreme Court E
2016/10468,18.4.2017

2-See 19" Criminal Chamber of Supreme Court E. 2016/9240,12.7.2018

3- Getin Ozek, Basin Suclaninda Ceza Sorumlulugu, s, 137,

4- Calislar, Hiseyin Sarp, istanbul Universitesi Sosyal Bilimler Enstitisi Kamu Hukuku Anabilim Dall,
Basin Suglarinda Ceza Sorumlulugu,Subat 2 16

5- Yener Unver Hukukunda objektif sorumluluk”, Ceza Hukuku Gunleri, 70.yilda Turk Ceza
Kanunu Genel Hukumler, 26-27 Mart 1997, istanbul, Beta Yayinlari, s. 109 / AyMK, 31.03.1993 (AMKD,
Ankars, 5. 28)

DETERMINATION OF THE CRIMINAL LIABILTIY IN OCCUPATIONAL ACCIDENTS / DISTRIBUTION OF FAULT




HUKUK BUROSU

Bu hukuk bultenini basmamizin amaci Tarkiye’deki hukuki gelismelere dair okuyuculara bilgi vermektir. Hukuk
bulteninin igindekiler herhangi bir 6zel husus veya hukuki konuya dair hukuki gorts veya danismanlik vermek
olarak yorumlanamaz. Hukuki goris icin mutlaka bir avukata basvurunuz. Bulten ile ilgili daha fazla bilgiicin lutfen
Dilek Gursan ile irtibat geginiz.

Our aim in publishing this newsletter is to inform the readers about the legal developments in Turkey. The

contents of this newsletter can not be interpreted as providing legal opinion or legal consulting. Please consult a
lawyer for legal opinon. For further information about this newsletter please contact Dilek Gursan.

dgursan@egemenoglu.av.tr

TASARIM / DESIGN
roundabout
www.roundabout.com.tr



Ayazada Mahallesi Cendere Caddesi
Vadiistanbul No:109B 1B Blok

Ofis No: 55-56

Sariyer / istanbul

T: +90 212 283 55 55
F:+90 212 269 29 17

www.egemenoglu.av.tr

IISA0gi

HUKUK BUROSU



