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DEGERLI MUVEKKILLERIMIZ VE MESLEKTASLARIMIZ,

2024 yilinin en guncel ve 6nemli hukuki gelismelerini ele alan, titizlikle hazirladigimiz
Newsletterimizin 15. sayisini sizlerle paylasmaktan blyUk mutluluk duyuyorum. Bu sayi,
Egemenodlu Hukuk Birosu icin yeni bir donemin baslangicini temsil ediyor; gelecege odaklanan
yenilik¢i bir vizyonla ilerlemeye devam ediyoruz. Buromuzun temellerinin atilmasinda vizyonu

ve liderlidiyle buyUk katkilar saglayan Yunus Egemenodlu’na bu vesileyle en icten tesekkdrlerimi
sunuyorum.

Bu yil, yalnizca basarilarimizi dedil, ayni zamanda ekibimizin biytimesini de kutluyoruz. Aramiza
katilan yeni avukatlarimiz olmasinin sevincini paylasiyor ve vasal stajlarini tamamlayarak biromuza
avukat olarak katilan meslektaslarimizi da tebrik ediyorum. Bu sayida, aramiza yeni katilan
avukatlarimizin kaleme aldigi dederli makaleler de yer aliyor.

Egemenodlu olarak, kiresel dlcekte hukuk dunyasinda anlamli ve kalici bir iz birakmaya kararlyiz.
Makalelerimiz; World Bank, Mondag ve Legal500 gibi 6nde gelen uluslararasi kuruluslarin online
platformlarda yayimlanarak, Turkiye sinirlarini asarak Bermuda, Isvicre, Hindistan, Birlesik Krallik,
Amerika Birlesik Devletleri, Kanada ve Yeni Zelanda gibi bircok Ulkede genis bir okuyucu kitlesine
ulasiyor. Ozellikle, Mondaq platformunda yayimlanan makalelerimizin toplam 224.723 okuyucuya
ulasmasi, uzmanligimiz ve bilgi birikimimize gosterilen ilgiyi net bir sekilde ortaya koyuyor.

Inovasyona ve gelecede odaklanarak hazirladigimiz bu yilki Newsletterimizda Yapay Zeka
alanindaki gelismeleri dort farkl makale ile ele aldik. Yapay Zeks, diinya genelinde endUstrileri
donustirmeye devam ederken, biz de bu alandaki hukuki etkilerini derinlemesine incelemeye ve
hizla dedisen ve gelisen bu alanda siz degerli mivekkillerimize rehberlik etmeye kararliyiz.

Sizlerin destek ve guveniyle, gecmis yillarda oldugu gibi bu yil da hukukun cesitli alanlarinda
onemli basarilar elde etmenin gururunu yasiyorum. Aileleriniz ve sevdiklerinizle birlikte saglik,
mutluluk ve huzur dolu yeni bir yil gegirmenizi temenni ediyorum.

Egemen Egemenoglu
Yonetici Ortak Avukat

DEAR CLIENTS AND COLLEAGUES,

It is with great pleasure that | share with you the 15" edition of our Newsletter, which
carefully covers the most recent and significant legal developments of 2024. This issue marks
the beginning of a new era for Egemenodlu Law Office; we continue to progress with an
innovative vision focused on the future. | would like to take this opportunity to express my
heartfelt thanks to Yunus Egemenodlu, whose vision and leadership played a major role in
laying the foundation of our firm.

This year, we are not only celebrating our achievements but also the growth of our team.
We are delighted to welcome new lawyers to our team and congratulate our colleagues who
have successfully completed their legal internships and joined us as attorneys. This issue also
features valuable articles written by our newly joined lawyers.

As Egemenodlu, we are determined to leave a meaningful and lasting mark on the global

legal world. Our articles have been published on online platforms of leading international
organizations such as the World Bank, Mondagq, and LegalS00, reaching a broad audience in
countries like Bermuda, Switzerland, India, the United Kingdom, the United States, Canada,
and New Zealand, expanding beyond the borders of Turkey. In particular, the total reach of our
articles published on the Mondaq platform, with 224,723 readers, clearly demonstrates the
interest in our expertise and knowledge.

Focusing on innovation and the future, in this year's Newsletter, we have addressed
developments in the field of Artificial Intelligence through four different articles. As Artificial
Intelligence continues to transform industries worldwide, we are committed to thoroughly
examining its legal implications and providing guidance to you, our valued clients, in this
rapidly evolving field.

With your support and trust, | take pride in the significant achievements we have made in
various areas of law this year, just as we have in the past. | wish you a new year filled with health,
happiness, and peace, alongside your families and loved ones.

Egemen Egemenoglu
Managing Partner
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Ticaret hayatinda 6deme araci olarak sik¢a kullanilan
cek, taraflar arasindaki guveni sadlamakla birlikte,
karsiliksiz cikmasi durumunda hem ticari hem de
hukuki sonuclar doguran bir aractir. Ekonomide
yasanan  belirsizlik ve darbogaz, enflasyon
oranlarindaki artis ve faiz oranlarinin yikselmesi
ekonomi biliminin bir kurali olarak ticari faaliyetleri
yavaslatarak sirketlerin nakit akislarini olumsuz olarak
etkilemektedir. Nitekim Turkiye Bankalar Birligi Risk
Merkezi tarafindan yayimlanan raporlar, karsiliksiz
cikan cek sayisinda 6nemli miktarda artis oldugunu
acikca gostermektedir. Rapora gore bankalara 2024
yilinin Ocak-Eylul doneminde ibraz edilen 544 bin
kesideciye ait 13 milyon adet cekin toplam tutari
5.560 milyar TL olurken, toplam tutari 123 milyar TL
olan 22 bin kesideciye ait ¢ek bankaya ibraz aninda
karsiliksiz cikmistir. 2023 yilinin butintnde bankalara
ibraz aninda karsiliksiz cikan cek adedi 146.886
olurken, bu sayi 2024°Gn yalnizca ilk dokuz ayinda
197.050’ye ulasmistir! Bu sayinin 2023 vyilinin ilk
dokuz ayinda 104.000 adet civarindayken 2024’0n
ayni periyodunda neredeyse iki katina ¢ikmis olmasi
ekonomik acidan durumun vahametini acikca
gostermektedir.

Karsiliksiz cek sayisinda yasanan artis adliyelerdeki
hareketliligin de artmasina neden olmaktadir.
Alacaginin tahsili maksadiyla kambiyo senedine
6zqu takip yoluyla icra takibine gegen alacaklilar,
tahsil kabiliyetini artirabilmek ve borclulari 6demeye
zorlamak maksadiyla 5941sayili Cek Kanunu (“Kanun”)
kapsaminda karsiliksiz ¢ek keside etme sucu icgin
basvuruda bulunmaktadirlar.  Zira Kanun'un 5.
maddesi “Uzerinde yazili bulunan dizenleme tarihine
gore kanuni ibraz sresi icinde ibrazinda, cekle ilgili
olarak ‘karsiliksizdir’ islemi yapilmasina sebebiyet

TR

KARSILIKSIZ CEK UZERINE BANKALARCA
YAPILACAK “KARSILIKSIZDIR” ISLEMININ USULE
UYGUN OLMASI ICIN GEREKLI SARTLAR VE BU
SARTLAR YERINE GETIRILMEKSIZIN YAPILAN

ISLEMIN HUKUKI SONUCLARI

AV. AHMET KUCUKKAYAPALI
akucukkayapali@egemenoglu.av.tr

veren kisi hakkinda, hamilin sikdyeti Gzerine, her bir
cekle ilgili olarak, binbesyiz gine kadar adli para
cezasina hukmolunur. Ancak, hukmedilecek adli
para cezasi; cek bedelinin karsiliksiz kalan miktar,
az olamaz. Mahkeme ayrica, cek diuzenleme ve cek
hesabiagma yasadina,; bu yasadgin bulunmasi halinde,
cek dizenleme ve ¢ek hesabi agcma yasadginin
devamina hikmeder. Yargilama sirasinda da resen
mahkeme tarafindan koruma tedbiri olarak c¢ek
dizenleme ve cek hesabi agma yasadina karar verilir.
Cek duzenleme ve ¢ek hesabi acma yasagi, cek
hesabi sahibi gercek veya tizel kisi, bu tizel kisi adina
cek keside edenler ve karsiliksiz cekin bir sermaye
sirketi adina dizenlenmesi  durumunda  ayrica
yonetim organi ile ticaret siciline tescil edilen sirket
yetkilileri hakkinda uygulanir.” hukmunu haizdir. Bu
dogrultuda bankaya ibraz aninda keside ettigi cekin
karsiligini hesapta bulundurmayan kesideci, en az
cekin karsiliksiz ¢ikan kismi kadar adli para cezasiyla
cezalandirilmakta, ayrica ¢ek dizenleme ve cek
hesabi acmaktan yasaklanmaktadir. Cekin tuzel kisi
tarafindan tanzim edilmis olmasi halinde bu cezalar,
kesideci tuzel kisinin yonetim organi ve temsil
yetkilileri hakkinda uygulanmaktadir.

Bu durumda ¢ekten dogan borcu baki olan
cek kesidecisinin borcu adli para cezasinin da
eklenmesiyle katlanmaktadir. Ayni maddenin 11.
fikrasinda ise adli para cezalarinin 6denmemesi
durumunda bu cezanin, kamuya vararl bir iste
calistirma  karari  verilmeksizin  dogrudan hapis
cezasina cevrilecedi belirtilmektedir. Dolayisiyla
hem borcu katlanan hem de hapis cezasi riskiyle
karsi karsiya kalan borglular, adli para cezasinin
kaldirilmasi icin alacakliya olan borcunu édemek
zorunda kalmaktadirlar. Bu yontem gercekten
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THE CONDITIONS REQUIRED FOR THE “DISHONORED/
NON-SUFFICENT FUNDS (NSF)” ANNOTATION TO BE
EXECUTED BY BANKS ON DISHONORED CHECKS TO
BE PROCEDURALLY COMPLIANT AND THE LEGAL
CONSEQUENCES OF THE ANNOTATION EXECUTED
WITHOUT FULFILLING THESE CONDITIONS

The check, which is frequently used as a means of
payment in commercial life, is a tool that not only
provides trust between the parties but also has
both commercial and legal consequences if it is
returned unpaid or dishonored. The uncertainty
and bottleneck in the economy, the increase in
inflation rates and the rise in interest rates, as a rule
of economic science, impede commercial activities
and negatively affect the cash flow of companies. As
amatter of fact, reports published by the Risk Center
of the Banks Association of Turkey clearly show that
there has been a significant increase in the number
ofdishonored checks. According to the report, while
the total amount of 13 million checks belonging
to 544 thousand issuers submitted to banks in the
January-September period of 2024 was 5.560 billion
TL, checks belonging to 22 thousand issuers with
a total amount of 123 billion TL were dishonored at
the time of submission to the bank. While 146,886
checks were dishonored upon presentation to
banks in 2023, this number reached 197,050 only
in the first nine months of 2024." The fact that this
number, which was around 104,000 in the first nine
months of 2023, almost doubled in the same period
of 2024, clearly shows the gravity of the situation in
economic terms.

The increase in the number of dishonored checks
also leads to increased activity in courthouses. In
order to increase the collectability and compel
debtors to pay, creditors who initiate enforcement
proceedings through bill of exchange-specific
procedures to recover their receivables file
complaints for the offense of issuing dishonored
checks under the Check Law No. 5941 (“Law”).
Article 5 of the Law provides that “A judicial fine

equivalent to up to one thousand five hundred
days shall be imposed on a person who, upon the
complaint of the bearer, causes a ‘dishonored’
transaction to be made in relation to a check when
it is presented within the legal submission period
based on the date of issue indicated on it. However,
the judicial fine imposed shall not be less than the
dishonored portion of the check. The court shall
also rule on a ban on issuing checks and opening
checking accounts, and if such a ban already exists,
on its continuation. During the proceedings, the
court shall ex officio impose a ban on issuing checks
and opening checking accounts as a protective
measure. This ban shall apply to natural or legal
persons holding checking accounts, individuals who
issue checks on behalf of such legal persons, and, if
the dishonored check is issued on behalf of a capital
company, to the management body and company
officials registered in the trade registry.” Accordingly,
the drawer who fails to maintain sufficient funds in
the account to cover the check at the time of its
submission to the bank is subject to a judicial fine
equal to at least the dishonored amount of the
check, and shall also be prohibited from issuing
checks and opening checking accounts. If the check
is drawn by a legal entity, these penalties shall be
imposed on the management body and authorized
representatives of the drawer's legal entity.

In this case, the debt of the drawer of the check,
whose obligation arising from the check remains
unpaid, is increased by the judicial fine. Paragraph
11 of the same article stipulates that if the judicial
fine is not paid, the fine shall be converted into
imprisonment without the imposition of a decision
to work in public service. Therefore, debtors, whose




de tahsilati hizlandirmaktaysa da hukuken usuli
islemlerin geregdi gibi yapilmamasi ceza kararlarinin
onune gegebilmekte ve tahsilat suresini ok
uzatabilecedi gibi tahsilatin hi¢ yapilamamasina da
sebep olabilmektedir.

Kanun, bankalarca yapilacak “karsiliksizdir” isleminin
usulinU acikga belirlemistir. Kanun'da vyer alan
3/4. madde “Hamilin talepte bulunmasi hélinde,
karsiliksizdir islemi; cekin arka yuzine tahsil icin
bankaya ibraz edildigi tarih, hesap durumu, bankanin
yUukamlalaga cercevesinde ¢dedigi miktar ve ibraz
eden gergek kisinin adi ve soyadi yazilmak, bu
kisinin tizel kisi adina bedeli tahsil etmesi halinde
bu husus belirtiimek ve bu kisi ile birlikte banka
yetkilisi  tarafindan imzalanmak suretiyle yapilr.
Banka tarafindan &denen miktar dusuldikten
sonra karsiliksiz kalan tutar acikca belirtilir. Hamilin
imzalamaktan kacinmasi hélinde, karsiliksizdir islemi
vapilmaz.” hukmdnG haizdir. Kanun gerekgesinde
buna iliskin olarak “Dérdincd fikrada cekle ilgili
olarak karsiliksizdir isleminin ne suretle yapilacadi
belirlenmistir...  Karsiliksizdir —islemi, ¢ekin arka
yUzlne, tahsil icin bankaya ibraz edildigi tarih, hesap
durumu, ibraz eden gergek kisinin ad ve soyadi
yazilmak ve ayrica bu bilgilerin altinin banka yetkilisi
ile ibraz eden gercek kisi tarafindan imzalanmasi
suretiyle yapilir.” ifadelerine yer verilmistir.

Kanun’da duzenlenen cekin karsiliksiz ¢ikmasina
sebebiyet verme sucunun maddi unsurlari suca
konu cekin 6102 sayili Turk Ticaret Kanunu'nda ¢ek
icin ongorilen unsurlari tasimasi, cekin yetkili hamil
tarafindan kanuni ibraz slresi icerisinde bankaya
ibraz edilmis olmasi ve Kanun'da yazili usule uygun
sekilde ibraz edilen cek Gzerine banka tarafindan
usule uygun bir “karsiliksizdir” isleminin yapilmis
olmasidir? O halde bu unsurlardan birinin eksik
olmasi halinde ¢ek karsiligini banka hesabinda
bulundurmayan  kesidecinin  cezalandirilmamasi
muhtemeldir.  Nitekim  “karsiliksizdir” isleminin
yargilama asamasinda usule uygun olmayan sekilde
yapildidinin ortaya c¢ikmasi halinde mahkemece
5271 sayil Ceza  Muhakemesi  Kanunu'nun
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223/2-a maddesi uyarinca beraat karari verilmesi® ya
da 223/8. Maddesi uyarinca dusme karari verilmesi*
gerekmektedir Karsiliksizlik isleminin usuline uygun
yapilmamasi, alacaklinin basvuru hakkini da olumsuz

etkileyebilecektir.

Bu nedenle c¢ekin, vetkili hamili tarafindan
bankaya ibraz aninda karsiliginin  bulunmamasi
halinde “karsiliksizdir” isleminin  Kanun’da vazili
hususlara dikkat edilerek gerceklestirilmesi, banka
personelinin bilerek ya da bilmeyerek yanlis ya da
eksik bir islem yapmasinin 6ntne gegilmesi olduk¢a
dnem arz etmektedir. Kanun uyarinca “karsiliksizdir”
islemi yapilirken asadida belirtilen hususlar yerine
getirilmelidir:

e Cekin arka yuzune tahsil igin bankaya ibraz
edildigi tarih yazilmalidir.

* Hesap durumu belirtilmelidir.

e Bankanin yukumliligu cercevesinde o6dedigi
miktar yazilmalidir. Banka tarafindan o&denen
miktar dasuldukten sonra karsiliksiz kalan tutar
acikca belirtilmelidir.

 Ibrazeden gercekkisinin adive soyadiyazilmalidir.

e Ceki ibraz eden gergek kisinin tuzel Kkisi
adina bedeli tahsil etmesi hélinde bu husus
belirtilmelidir.

* (Ceki ibraz eden kisi ile birlikte banka vyetkilisi
tarafindan imzalanmalidir.

Bunoktadauygulamadasikcakarsilasilanve enyaygin
vapilan hatayi belirtmekte fayda bulunmaktadir.
Diger unsurlar yerine getirilse dahi uygulamada sikca
cekiibraz eden gercek kisinin adi-soyadinin yazilmasi
atlanmakta, ceki ibraz eden kisi tazel kisi adina
islem yapiyorsa bu husus belirtiimemekte ve banka
vetkilisi imzalasa dahi ceki ibraz eden kisinin imzasi
alinmamaktadir. Ancak kanunun lafzindan acikca
anlasiimaktadir ki bu hususlardan vyalnizca birinin
dahi eksik olmasi saniklarin beraat ya da disme
karariyla adeta odullendirilmesine yol agabilecektir.
Bu sebeple tim bu hususlarin her bir “karsiliksizdir”
islemi aninda dikkatle takip ve kontrol edilmesi son
derece 6nem arz etmektedir.

KARSILIKSIZ CEK UZERINE BANKALARCA YAPILACAK “KARSILIKSIZDIR" ISLEMININ USULE UYGUN OLMASI ICIN
GEREKLI SARTLAR VE BU SARTLAR YERINE GETIRILMEKSIZIN YAPILAN ISLEMIN HUKUKI SONUCLARI
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obligations are increased and who are at risk of
imprisonment, are compelled to pay their debt to the
creditor in order to clear the judicial fine. Although
this method does indeed accelerate collection,
failure to follow the proper procedures may prevent
the imposition of penalties and significantly prolong
the collection process, or may result in no collection
being made at all.

The Law clearly defines the procedure for
“dishonored” annotation to be executed by banks.
Article 3/4 of the Law reads as follows: “If the bearer
makes a request, the ‘dishonored’ transaction shall
be processed by recording on the reverse side of
the check the date it was presented to the bank for
collection, the account status, the amount paid by
the bank within the framework of its obligation, and
the name and surname of the individual presenting it.
If the amount is collected by this individual on behalf
ofalegalentity, this fact must be recorded and signed
by both the individual and the bank official. The
outstanding amount, after deducting the amount
paid by the bank, must be clearly indicated. If the
bearer declines to sign, the ‘dishonored’ transaction
shall not be executed.” The preamble of the Law
states that “The fourth paragraph determines how
the ‘dishonored’ transaction shall be carried out in
relation to the check. The ‘dishonored’ transaction
shall be carried out by recording on the reverse
side of the check the date of presentation to the
bank for collection, the account status, the name
and surname of the individual presenting it, and also
by signing under this information by both the bank
official and the individual presenting it.”

The essential elements of the offense of causing
a check to be dishonored are that the check
complies with the requirements set forth in the
Turkish Commercial Code No. 6102, that the check
is presented to the bank by lawful holder within
the legal submission period, and that the bank has
properly processed the “dishonor” transaction
in accordance with the procedure stipulated in
the Law.” Therefore, if any of these elements is

missing, it is possible that the drawer who fails to
maintain sufficient funds in the account to cover
the check will not be penalized. If it is determined
that the “dishonored” transaction was carried out
improperly during the trial phase, the court must
issue an acquittal pursuant to Article 223/2-a of the
Criminal Procedure Law No. 5277 or dismiss the
case pursuant to Article 223/8% Failure to follow
the proper dishonor procedure may also adversely
affect the creditor's right of recourse.

For this reason, it is very important to carry out the
“dishonored” transaction by paying attention to
the matters stipulated in the Law, and to prevent
the bank personnel from committing an improper
or incomplete transaction, either intentionally or
unintentionally. Pursuant to the Law, the following
points must be met during the “dishonored”
process:

- The date of presentation to the bank for
collection must be written on the back of the
check.

+ The account status must be indicated.

- The amount paid by the bank in accordance with
its obligation must be recorded. After deducting
the amount paid by the bank, the remaining
uncovered amount must be clearly indicated.

- The name and surname of the individual
presenting the check must be written.

- Iftheindividual presenting the check collects the
amount on behalf of a legal entity, this fact must
be stated.

« The check must be signed by the individual
presenting it and the bank official.

At this point, it would be useful to highlight the
most common mistake frequently encountered
in practice. Even if the other elements are met, in
practice, the name and surname of the individual
presenting the check are often omitted. If the
individual presenting the check acts on behalf of
a legal entity, this fact is often omitted, and the
signature of the individual presenting the check

THE CONDITIONS REQUIRED FOR THE “DISHONORED/NON-SUFFICENT FUNDS (NSF)” ANNOTATION TO BE EXECUTED
BY BANKS ON DISHONORED CHECKS TO BE PROCEDURALLY COMPLIANT AND THE LEGAL CONSEQUENCES OF THE
ANNOTATION EXECUTED WITHOUT FULFILLING THESE CONDITIONS




“Karsiliksizdir” islemi kadar dikkat edilmesi gereken
baskaca hususlar da bulunmaktadir. Cekle ilgili
“karsiliksizdir” isleminin yapilmasina sebebiyet verme
sucu sikayete tabi bir sugtur. Bu nedenle alacaklinin
sikayeti olmaksizin sucu isleyen kisi hakkinda re’sen
dava acgilamayacaktir. Bu sucun sikayeti icin hak
dUstricl stre, cek Uzerinde yapilan “karsiliksizdir”
islemi tarihinden itibaren 3 ay ve her haltkarda fiilin
islenmesinden itibaren 1 vyil olarak belirlenmistir.
Bu sureler mahkemelerce talep olmasa dahi re’sen
dikkate alinir. Buna ilaveten sikayet hakki kisiye siki
sikiya bagh bir hak oldugundan ve devredilmesi
mumkan olmadigindan, sikayet hakki bu sugun
islendigianda magdur konumundaki ceki 6demeigin
bankayaibraz eden yetkilihamile aittir ve yetkili hamil
olmayan cirantalarin sikayet hakki bulunmamaktadir.
Ayrica bu sug icin gorevli mahkeme icra ceza
mahkemesi olarak, yetkili mahkeme ise ¢ekin tahsil
icin bankaya ibraz edildigi veya cek hesabinin acildigi
banka subesinin bulundudu ya da hesap sahibinin
yahut sikayetcinin yerlesim yerinin bulundugu vyer
mahkemesi olarak belirtilmektedir.

Neticeten, banka tarafindan cekin ibrazinda
karsihdinin bulunmadigr durumlarda “karsiliksizdir”
islemi yapilirken banka personelinin s6z konusu
islemi yaparken Kanun'da belirtilen sartlari eksiksiz
olarak yerine getirmesinin sadlanmasi, sikayete
tabi bir su¢ oldugu icin ¢ekin karsiliksiz cikmasina
sebebiyet verme sucu icin 6ngdrilen hak dustricl
sUrelere riayet edilmesi ve bu sikayetin ¢cekin yetkili
hamili tarafindan yapilmasi kritik 6neme sahiptir.
Aksi takdirde sanik icin ceza karari ¢cikmayabilecek,
dolayisiyla borclu yan 6demeye zorlanamayacaktir.
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is not obtained, even if the bank official signs it.
However, it is clear from the wording of the law that
the omission of even one of these elements may
result in the defendants being granted acquittal or
dismissal. For this reason, it is crucial that all these
issues are carefully monitored and controlled during
each “dishonored” transaction.

There are other issues that need to be taken
into consideration as equally important as the
“dishonored” transaction. The offense of causing
a “dishonored” transaction related to a check is a
complaint-based crime. For this reason, the person
who commits the offense cannot be prosecuted
ex officio unless the creditor files a complaint. The
limitation period for filing a complaint regarding
this offense is 3 months from the date of the
“dishonored” transaction and, in any case, 1 year
from the commission of the act. These periods are
considered by the courts even without a request.
Since the right to file a complaint is a personal and
non-transferable right, the right to file a complaint
belongs to the lawful holder who presents the
check to the bank for payment and who is the victim
at the time the offense occurs. Endorsers who are
not lawful holders do not have standing to file a
complaint. The court with jurisdiction over this crime
is the competent criminal court. The competent
court is the court where the bank branch where
the check was presented for collection is located,
or where the checking account is opened, or where
the account holder or the complainant resides.

Consequently, it is of critical importance to ensure
that the bank personnel fully comply with the
conditions specified in Law when processing
the “dishonored” transaction in cases where the
bank does not deem the check dishonored the
upon presentation, to comply with the statute of
limitations for the offense of causing the check to
be dishonored, as it is a complaint-based crime, and
to ensure that the complaint is filed by the lawful
holder of the check. If these conditions are not
met, the defendant may not be sentenced, and the
debtor may not be compelled to pay.
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Sozlesmeler Hukuku, en az iki taraf arasinda hukuki
bir bag olusturan ve karsilikli anlasma iradesiyle
meydana gelen sozlesmeleri duzenleyen hukuk
daldir. Tark Hukuku'nda, sozlesmelerin tesisinde
sozlesme serbestisi ilkesi hakimdir. Bu badlamda,
sozlesmeler  taraflarin iradesi  cercevesinde
yasa ve ahlaka aykiri olmadidi strece serbestge
yapllabilmektedir.  Turk hukukunda sozlesmeler,
temel dlzenlemelerini Turk Borglar Kanunu’na
dayandirmaktadir.

Birlesme ve devralma ("M&A”) islemleri, ginimuz
sirketlerinin  buyume  stratejilerinin = kritik  bir
bilesenini teskil etmektedir. Ozetlemek gerekirse,
birlesme islemleri, iki ya da daha fazla sirketin Turk
Ticaret Kanunu anlaminda ayni ¢ati altinda bir araya
gelmesi; devralma islemleri ise, bir ticari isletmede
sahip oldugu paylar devreden satici taraf ile, bu
paylara sahip olmayi hedefleyen alici taraf arasinda
gergeklestirilen bir dizi hukuki ve ekonomik islem ve
sozlesmeyi icermektedir. Alici taraf, genellikle piyasa
payini artirmak, maliyetleri azaltmak, yeni pazarlara
aciimakveyateknolojikyetenekleriedinmekamaciyla
M&A streclerine katilma arzusu tasimaktadir.
GUnumuzde M&A islemlerinin artan popdlaritesi,
dinamik ekonomik kosullar, dijital donistm ve artan
rekabet gibi etkenlerle dogrudan iliskilidir. Ozellikle
son yillarda Turkiye'de bu islemler kayda deger bir
ivme kazanmis ve uluslararasi yatirimcilarin dikkatini
cekmistir.  Dolayisiyla, M&A islemlerinin  Turk
sirketleri arasinda gerceklestirilmesinin yani sira,
uluslararasi yatirimeilarin Turk sirketleri Gzerindeki
ekonomik kazang elde etme taleplerinin artmasi, bu
streclerin uluslararasi boyutta gergeklestiriimesine
olanak tanimaktadir.
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SOZLESMELER HUKUKU

ACISINDAN BIRLESME VE
DEVRALMA (M&A) ISLEMLERI

AV. BUSE OZDAMAR
bozdamar@egemenoglu.com

Kisacaifade etmek gerekirse, Birlesmeve devralmalar,
yalnizca ekonomik kazanglar saglamakla kalmayip,
ayni  zamanda sirketlerin  piyasa  konumlarini
guglendirmekte ve rekabet avantaji elde etmelerine
de yardimcr olmaktadir. Ancak bu streglerin hukuki
boyutlari, dikkatlice ele alinmasi gereken karmasik
unsurlar icermektedir. iste bu noktada, sozlesmeler
hukuku cercevesinde M&A  slreclerinin - nasll
yurUtilecedi ve hangi hukuki unsurlarin dikkate
alinmasi gerektigi buytk onem tasimaktadir.

Asadida, birlesme ve devralma projelerine iliskin
strecler 6zet bir bicimde ele alinacaktir.

1. HAZIRLIK ASAMASI

M&A surecinin ilk asamas, taraflarin sirket paylarinin
alim-satimina iliskin niyetlerini birbirlerine bildirmesi
ile baslamaktadir. Bu asama, projenin ve taraflarin
menfaatlerinin  korunmasina yonelik temel yapi
taslarinin olusturuldugu kritik bir safhadir ve bu
nedenle, strecin en 6Gnemli evrelerinden biri olarak
degerlendirilmelidir.  Karsilikli  glvenin  tesisine
yonelikadimlarin atildigi bu hazirlik asamasi, ilerleyen
stregte saglikli bir muzakere ortami olusturulmasi
agisindan buyuk dnem tasir.

Bu asamada taraflar, mizakerelere baslamadan dnce
qgizlilik soézlesmeleri (Non-Disclosure Agreement)
imzalar. Bu sozlesmeler, taraflarin birbirlerinin ticari
sirflarini - korumalarini ve muzakereler sirasinda
paylasilan bilgilerin gizli kalmasini glvence altina
alir. Ozellikle rekabetin yogun oldudgu sektorlerde
qgizlilik, kritik bir 6neme sahiptir.
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MERGERS AND ACQUISITIONS
(M&A) TRANSACTIONS IN TERMS

OF CONTRACTS LAW

The Law of Contracts is the branch of law that
regulates the contracts that form a legal bond
between at least two parties and are formed by
the will of mutual agreement. In Turkish Law, the
principle of freedom of contract prevails in the
formation of contracts. Accordingly, contracts can
be freely concluded in accordance with the will of
the parties aslong as they do not contravene the law
and morality. In Turkish law, contracts are regulated
by the Turkish Code of Obligations

Mergers and acquisitions (“M&A”) transactions are
a critical component of today's companies' growth
strategies. To summarize, merger transactions
include the merger of two or more companies
under the same structure within the meaning of
the Turkish Commercial Code; and acquisition
transactions include a series of legal and economic
transactions and agreements between the seller,
who transfers its shares in a commercial entity,
and the buyer, who aims to acquire these shares.
The buyer is often motivated to engage in M&A to
increase market share, reduce costs, expand into
new markets or acquire technological capabilities.
The growing popularity of M&A transactions
today is directly related to factors such as dynamic
economic conditions, digital transformation and
increased competition. Especially in recent years,
these transactions have gained considerable
momentum in Turkiye and attracted the attention
of international investors. Therefore, in addition to
the realization of M&A transactions between Turkish
companies, the increasing demand of international
investors for economic gains on Turkish companies
allows these processes to be realized on an
international scale.

In brief, M&As not only generate economic
gains, but also strengthen the market position
of companies and help them gain a competitive
advantage. However, the legal aspects of these
processes contain complex elements that need to
be carefully considered. At this point, it is of great
importance how to conduct M&A processes within
the framework of contract law and which legal
elements should be taken into account.

The following is a brief overview of the processes
involved in M&A projects.

1. PREPARATION PHASE

The first stage of the M&A process begins with the
parties notifying each other of their intention to
buy or sell company shares. This is a critical phase
where the fundamental elements for protecting
the interests of the project, and the parties are
established and should therefore be considered as
one of the most important phases of the process.
Therefore, such a phase, in which steps are taken
to establish mutual trust, is crucial for a healthy
negotiation environment in the following process.

During this phase, the parties will sign Non-
Disclosure Agreements before starting negotiations.
These agreements ensure that the parties protect
each other's trade secrets, and that information
shared during negotiations remains confidential.
Especially in highly  competitive  sectors,
confidentiality is of critical importance.




Taraflar  arasinda  gorUsmelerin baslamasiyla
birlikte, taraflarin uyumlu bir sekilde ilerlemesi
durumunda, genellikle bir “niyet mektubu” (Letter
of Intent), “mutabakat belgesi” (Memorandum of
Understanding) veya “ticari sartlar belgesi” (Term
Sheet) Uzerinde ¢alismalar yapilir. Nihai s6zlesme
oncesinde kullanilan  bu hukuki enstrumanlar,
taraflarin birlesme veya devralma niyetini ifade
eden ancak birlesme ve devralmaya iliskin hukuki
islemin nihai olarak vyapilmasini taahhut altina
almayan, hukuki olarak baglayici niteligi bulunmayan
belgelerdir. Bu belgeler, esasen birer muzakere
sozlesmesi olarak kabul edilmekte olup, birbirlerinin
alternatifleri niteligindedir.

Bahsedildigi  Gzere, hukuki nitelikleri itibariyla
aralarinda belirgin bir farkllik olmamakla birlikte,
bu belgeler taraflarin muzakerelerinin cergevesini
cizmekte ve olasi anlasmazliklarin = énlne
gecilmesine katkida bulunmaktadir. Bu asamada,
taraflarin amaclari ve beklentileri net bir sekilde
belirlenerek, strecin sonraki evrelerine saglkli bir
gegis saglanmasi amaglanmaktadir. Dolayisiyla, bu ilk
asama, hem taraflar arasindaki iliskinin temellerinin
atilmasi hem de olasi risklerin en aza indirilmesi
acisindan kritik bir 6neme sahiptir.

2. HUKUKIINCELEME / DUE DILIGENCE
(DURUM TESPITDH ASAMASI

M&A strecinin, ikinci asamasl olarak
adlandirabilecegimiz = “Due  Diligence  (Durum
Tespiti) Sureci”, alici tarafin satici taraf Gzerinde
gerceklestirdigi  kapsamli  bir inceleme olarak
tanimlanabilir. Bu strec¢, alicinin saticinin finansal,
hukuki ve operasyonel durumunu derinlemesine
degerlendirmesini icerir.  Alic, sirketin - mali
tablolarin,  mevcut  sozlesmelerini,  varhklarini
ve borglarini gozden gecirirken, ayni zamanda
potansiyel hukuki riskleri ve yiukumlilikleri tespit
etmeye ¢alisir. Due diligence islemi, alicinin bilingli
birkarar verme strecine girmesiicin gerekli bilgilerin
toplanmasini sadlar ve bu baglamda buyuk bir
dneme sahiptir.
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Bu asamada, Alici tarafin  hukuki danismanlari
tarafindan bir Due Diligence (hukuki inceleme)
raporu olusturulmaktadir. Bu rapor, alicinin saticinin
durumuna dair kapsamli bir dederlendirme sunar ve
olasi riskleri g6z 6ntnde bulundurarak, islemin nasil
ilerlemesi gerektigine dair nemli bilgiler saglar. Due
Diligence asamasi, hemislemin strdtrdlebilirligi hem
de gelecekteki basarilari acisindan kritik bir adim
olarak degerlendirilmektedir. Hukuki incelemenin
temel amaci, hedef sirketin genel ozelliklerini
anlamak, gelecege yonelik is ve yatirim planlarini
olusturmak ve risk analizi yapmaktir.

inceleme  proseduirl, birlesme ve devralma
isleminin finansal acidan karli olup olmadigini
degerlendirmeye yonelik olarak tasarlanmistir. Bu
stregte, mevcut ve potansiyel riskler ile vyatirim
cevresine iliskin degerlendirmeler vapilir ve bu
sayede riskin azaltimasi hedeflenir. Elde edilen
veriler dodrultusunda, alici taraf uygun bir fiyat
teklifinde bulunabilir.  Dolayisiyla, bu inceleme,
birlesme veya devralma kararinin  dodru ve
yeterli verilerle alinmasini saglarken, hukuki islem
gerceklestikten sonra devralinan sirketle ilgili
surprizlerle karsilasiimamasini temin eder. Ayrica,
hukuki inceleme sonucunda alici, sirket hisselerini
satin alma karari alirsa, hisse alim ve satim sozlesmesi
muzakerelerine gegilir; burada hukuki incelemede
tespit edilen onemli hususlar, saticinin beyan ve
taahhutleri olarak sozlesmeye yansitilir.

3. ESAS ASAMA: HISSE ALIM VE SATIM
SOZLESMESI'NIN HAZIRLANMASI

Hisse Alim ve Satim Sozlesmesi (Share Purchase
Agreement), birlesme ve devralma islemlerinin
temel hukuki belgesidir. Bu sozlesme, alici ve satici
arasinda hisse devrinin hukuki cercevesini tesis eder
ve taraflarin hak ve yukamluluklerini ayrintili bir
sekilde belirler.

Hisse Alim ve Satim Soézlesmesi’'nin hukuki olarak
titizlikle  hazirlanmasi,  taraflarin cikarlarinin
korunmasi acisindan  kritik bir dneme sahiptir.

SOZLESMELER HUKUKU ACISINDAN BIRLESME VE DEVRALMA (M&A) ISLEMLERI
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Once the negotiations between the parties
have begun, a Letter of Intent, Memorandum of
Understanding or Term Sheet is usually drafted, if
the parties are progressing in a harmonious manner.
These legal instruments, which are used prior to the
final agreement, are non-legally binding documents
that express the parties' intention to merge or
acquire, but do not commit to the finalization of the
legal transaction related to merger and acquisition.
These documents are essentially considered as
negotiation agreements and are alternatives to each
other.

As mentioned, although there is no significant
difference between them in terms of their legal
nature, these documents set the framework for the
parties' negotiations and contribute to preventing
potential disputes. At this stage, the objectives and
expectations of the parties are clearly defined to
ensure a healthy transition to the next stages of the
process. Therefore, this first stage is critical both for
laying the foundations of the relationship between
the parties and for minimizing potential risks.

2. DUE DILIGENCE PHASE

The “Due Diligence Process”, which we may call the
second phase of the M&A process, can be defined
as a comprehensive examination carried out by the
buyer party on the seller party. This process involves
an in-depth assessment by the buyer of the seller's
financial, legal and operational situation. The buyer
reviews the company's financial statements, existing
contracts, assets and liabilities, while also analyzing
potential legal risks and liabilities. Due diligence
ensures that the necessary information is gathered
for the buyer to make an informed decision and is of
great importance in this context.

During this phase, a Due Diligence report is prepared
by the Buyer's legal advisors. This report provides
the buyer with a comprehensive assessment of the
seller's position and provides important information
on how the transaction should proceed, taking into

account potential risks. The Due Diligence phase is
considered a critical step for both the sustainability
of the transaction and its future success. The main
purpose of due diligence is to understand the
general characteristics of the target company, to
formulate future business and investment plans and
to conduct risk analysis.

The review procedure is designed to assess whether
the M&A transaction is financially profitable. During
this process, existing and potential risks and the
investment environment are assessed, with the aim
of minimizing risk. Based on the data collected, the
buyercan make an appropriate price offer. Therefore,
this review ensures that the merger or acquisition
decision is taken with accurate and sufficient data,
and that there are no surprises regarding the
acquired company after the legal transaction is
realized. Moreover, if, as a result of due diligence, the
buyer decides to purchase the company's shares, a
share purchase and sale agreement is negotiated,
in which the important matters identified in the
due diligence are reflected in the agreement as
representations and warranties of the seller.

3. MAIN PHASE: PREPARATION OF THE
SHARE PURCHASE AGREEMENT

Share Purchase Agreement is the principal legal
document for mergers and acquisitions. Such an
agreement sets the legal framework for the transfer
of shares between the buyer and seller and specifies
in detail the rights and obligations of the parties.

The diligent legal drafting of the Share Purchase
Agreement is critical to protect the interests of
the parties. The shares may be acquired in full or
in partial control of the business; therefore, the
agreement sets out how the transfer will be carried
out and what obligations will be assumed, and
should include elements such as the sale price,
payment terms, closing date and the obligations of
the parties.

MERGERS AND ACQUISITIONS (M&A) TRANSACTIONS IN TERMS OF CONTRACTS LAW




Paylar, tamamen devralinabilecedi gibi, kismi
devralma ile de isletmenin kontrolinde s6z sahibi
olunabilir; dolayisiyla, bu sozlesme, devrin nasil
gergeklestirilecedini  ve hangi  yukumltltklerin
Ustlenilecedini  dizenler ve satis fiyat, 6deme
kosullar, kapanis tarihi ve taraflarin yakumlulukleri
gibi unsurlariicermelidir.

Sozlesmenin hazirlanma strecinde, taraflar arasinda
yodun muzakereler yuratalir. Bu muzakerelerin
amacy, her iki tarafin menfaatlerini gozeterek dengeli
bir sozlesme metni olusturmaktir. Taraflar, pay alim
ve satim sozlesmesini imzalamadan once satim
bedeli, bedel uyarlama mekanizmalari, devir igin
gereken on kosullar, beyan ve tekeffuller, tazminat
prosedurleri, sorumluluk sinirlamalari, cezai sartlar,
uygulanacak hukuk ve uyusmazlik ¢cozim yontemleri
gibi  hususlari  muzakere ederler. Uygulamada,
ozellikle beyan ve tekeffuller ile tazminat hukamleri
Uzerinde sikca uyusmazlik yasanmaktadir. Beyan
ve tekeffiller, genellikle hedef sirketin durumu ve
esasl ozelliklerine iliskin saticinin aliciya sundugu
sozlesmesel beyanlardir ve saticinin sorumlulugunun
cercevesini cizer. Bu beyan ve tekeffUllerin
kapsaminin tayininde, yukarida isaret edilen Due
Diligence suregleri belirleyici bir rol oynar.

Beyan ve tekeffullerinistisnasi séz konusu oldugunda,
saticibuistisnalaribirifsa Mektubu (Disclosure Letter)
ile aliciya bildirmekte ve sozlesmede bu istisnalarla
ilgili sorumlulugu acik¢a belirtiimedidi  strece
sorumlu olmaktan muaf tutulmaktadir. Tazminat
hukumleri ise, saticinin aliciyr beyan ve tekeffullerin
ihlali veya diger sozlesmesel yukamlultklerin ihlali
sonucunda dodacak zararlara karsi nasil tazmin
edecedini duzenler. Bu kapsamda, taraflar tazminat
yukumlulugunun  dolayli zararlar ve kar kaybini
kapsayip kapsamayacadini  belirleyebilir.  Ayrica,
saticinin sorumlulugunun zamansal ve finansal agidan
sinirlandirilmasi da mumkandur. Taraflarin Hisse Alim
ve Satim Sozlesmesi Uzerindeki mutabakati, islemin
hukuki gecerlilik kazanmasini sadlar.

Taraflar, muzakere surecini olumlu bir sekilde
tamamladiktan sonra, sozlesmeyi imzalarlar ve bu
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tarih uygulamada “imza Gunu” (Signing Day) olarak
adlandirilir. Imza gininden sonra, hisse devirlerinin
tamamlanmasindan 6nce sozlesmede yer alan ara
donem islemlerinin tamamlanmasi asamasina gegilir.

4.ARA DONEM ISLEMLERI: ON
KOSULLARIN (CONDITION
PRECEDENTS) TAMAMLANMASI

Imza ve kapanis arasindaki dénemde, taraflarin
hisse devrini gergeklestirebilmeleri igin hisse alim ve
satim sozlesmesi ile taraflarca belirlenen ve temelde
geciktirici kosul niteligindeki on sartlari yerine
getirmeleri gerekmektedir. Bunlara “Ara Donem
Islemleri” adi verilir.

Bu islemler uygulamada, gerekli kurumlardan
izinlerin alinmasi, yasal belgelerin hazirlanmasi ve
olasi engellerin ortadan kaldirilmasi gibi adimlari
icermektedir. Ornedin, duzenleyici kurumlardan
(Rekabet Kurumu gibi) alinmasi gereken izinler veya
hedef sirketin taraf oldudu sozlesmeler uyarinca
kontrol dedisikligi (Change of Control) izinlerinin
alinmasi gibi yukumlulukler so6z konusudur. Bu
dénemde, hedef sirketin kontrold hala saticida
oldugundan, sirketin olagan isleyisinin korunmasi
adina  belirli davranis yukumlulukleri  genellikle
pay alim ve satim sozlesmelerine eklenmektedir.
Bu yukamlulukler, sirketin malvarligini azaltacak
veya paylarinin dederini duslrecek davranislardan
kacinmayi, paylari GglncU kisilere devretmemeyi
icerebilir. Bu tur yukamlultuklere aykiri hareket
edilmesi,  tasarruf isleminin  vani  kapanisin
gerceklesmesini engelleyebilir.

5 KAPANIS

Kapanis islemleri, birlesme ve devralma strecinin
nihai asamasini olusturarak, taraflar arasinda dnemli
hukuki ve finansal adimlarin atildigr bir donemi
temsil eder. Kapanis asamasinda, hisse alim ve
satim  sozlesmesinin hikumlerine gore  dodan
yukumluluklerin - yerine getirilmesi  ve "tasarruf
islemi" olarak tanimlanan paylarin devri ile karsilik
bedelin 6denmesi gerceklestirilir.
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The Agreement drafting process involves intensive
negotiations between the parties. The aim of these
negotiations is to create a balanced agreement,
taking into account the interests of both parties.
The parties shall negotiate the sale price, price
adjustment mechanisms, preconditions for transfer,
representations and warranties, indemnification
procedures, limitations of liability, penalty clauses,
applicable law and dispute resolution methods
before signing the share purchase agreement. In
practice, there are common disputes, especially
over the declarations and warranties and indemnity
provisions. Representations and warranties are
contractual representations by the seller to the
buyer, usually concerning the condition and material
characteristics of the target company, which frame
the seller's liability. Due Diligence processes referred
to above play a decisive role in determining the
scope of these representations and warranties.

The seller, if there are exceptions to the
representations and warranties, notifies the buyer
of these exceptions in a Disclosure Letter and
is exempted from liability unless the contract
expressly states its liability for these exceptions.
Indemnification provisions regulate how the seller
indemnifies the buyer against damages arising from
breach of representations and warranties or breach
of other contractual obligations. Accordingly, the
parties may determine whether the indemnification
obligation covers indirect losses and lost profits.
Moreover, itisalso possible tolimit the seller's liability
temporally and financially. The parties' agreement
on the Share Purchase and Sale Agreement ensures
the legal validity of the transaction.

After the parties have completed the negotiation
process successfully, they sign the agreement, and
this date is referred to as “Signing Day” in practice.
After the Signing Day, the parties proceed to the
completion of the interim transactions stipulated in
the agreement prior to the completion of the share
transfers.

4. INTERIM PERIOD TRANSACTIONS:
COMPLETION OF CONDITION
PRECEDENTS

In the period between signing and closing, the
parties are required to fulfill the preconditions,
which are basically delaying conditions, set by the
parties in the share purchase and sale agreement
in order to realize the share transfer; and these are
called “Interim Transactions”.

In  practice, these procedures include steps
such as obtaining permits from the necessary
institutions, preparing legal documents and
eliminating potential obstacles. For example, there
are obligations to obtain permits from regulatory
authorities (such as the Competition Authority)
or change of control permits under contracts
to which the target company is a party. During
this period, since the seller is still in control of the
target company, certain behavioral obligations
are often included in share purchase agreements
in order to protect the ordinary operation of the
company. These obligations may include refraining
from behavior that would diminish the assets of the
company or reduce the value of its shares, and not
transferring the shares to third parties. Violation of
such obligations may prevent the realization of the
disposition transaction, i.e. closing.

5. CLOSING

Closing transactions represent the final stage of
the merger and acquisition process and represent a
period in which important legal and financial steps
are taken between the parties. At the closing stage,
the obligations arising under the terms of the share
purchase agreement are fulfilled and the payment
of the consideration for the transfer of the shares,
which is defined as a “disposal transaction’, is
realized.

The parties decide in the share purchase agreement
which documents to prepare at closing and the
necessary arrangements to determine the sequence
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Taraflar, kapanis sirasinda  hangi  belgelerin
hazirlanacagr ve islemlerin  sirasini belirlemek
amaclyla gerekli dizenlemeleri hisse alim ve satim
sozlesmesinde kararlastirilmaktadir. Bu anlamda,
genellikle, kapanis on kosullarinin yerine getirildidine
dair beyanlar sunulmaktadir. Ayrica, sirketin esas
sozlesmesinde yapilmasi gereken dedisiklikler veya
yonetim kurulunda Gye dedisiklikleriigin genel kurul
kararinin ticaret siciline tescil edilmesi gibi islemler
de kapanis asamasinda tamamlanmalidir.

Daha o6nce de belirtildigi gibi, paylarin tamami
devralina bilindigi gibi bir kismi da devralina bilir. Eger
paylarin bir kisminin devralinmasi s6z konusuysa,
kapanista ayrica taraflarca mutabik kalinmis bir pay
sahipleri  sozlesmesi  (Shareholders Agreement)
hazirlanarak imzalanir. Bu sozlesme, taraflarin hisse
devriyle ilgili hak ve yikumlaliklerini dizenlemekle
kalmaz, ayni zamanda ortaklik iliskisini belirleyerek
gelecekteki yonetim vyapisini ve kar dagitim
politikalarini da tanimlar.

6. KAPANIS SONRASI ISLEMLER

Kapanis  sonrasi islemler,  M&A  sUrecinin
tamamlanmasinin  ardindan, birlesen sirketlerin
entegre edilmesi ve operasyonel sureclerin
birlestirilmesi i¢in gerekli adimlari igermektedir. Bu
asamada, ortak stratejilerin gelistirilmesi, marka
entegrasyonu, insan kaynaklari uyumu gibi konular
ele alinir. Ayrica, finansal raporlama ve yonetim
streclerinin uyumlastiriimasi, sirketlerin basarili bir
sekilde vyeniden yapilandirimasini saglamak icin
kritik Gneme sahiptir.

Hisse Alim ve Satim Sozlesmelerinde, Kapanis
sonrasi taraflarca gerceklestiriimesi gereken islemler
belirtilir.
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SONUC

Tark sozlesmeler hukuku cercevesinde, birlesme ve
devralma strecleri karmasik ve gok asamali bir yapiya
sahiptir. Her asama, taraflarin yukumlaluklerini ve
haklarini belirleyerek strecin duzqun ilerlemesini
saglamakicin kritik bir oneme sahiptir. M&A islemleri,
sirketlere stratejik avantajlar sunmakta ve piyasa
dinamiklerini degistirebilecek potansiyele sahiptir.
Bu nedenle, bu sureclerde hukuki bilgi ve deneyim,
basarili bir sonug elde etmek igin vazgegilmezdir.

Sonuc olarak, birlesme ve devralma islemlerinin
basarili  bir sekilde vyuaratalmesi igin  taraflarin
hukuki yukumluliklerine hakim olmalari, detayli bir
planlama yapmalari ve profesyonel destek almalari
gerekmektedir. Bu badlamda, hukukun sundugu
olanaklardan en iyi sekilde faydalanmak, M&A
streglerinin basariyla tamamlanmasini sadlayacaktir.
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of transactions. Accordingly, declarations are usually
submitted that the pre-conditions for closing have
been fulfilled. In addition, transactions such as
amendments to the articles of association of the
company or registration of the general assembly
resolution for changes in the members of the board
of directors in the trade registry should also be
completed at the closing stage.

As mentioned before, all or part of the shares may
be transferred. In the case of a partial acquisition of
shares, a Shareholders Agreement agreed upon by
the parties is also prepared and signed at closing.
This agreement not only regulates the rights and
obligations of the parties in relation to the share
transfer, but also defines the future management
structure and dividend distribution policies by
establishing the partnership relationship.

6. POST-CLOSING TRANSACTIONS

Post-closing  transactions include the steps
necessary to integrate the merged companies and
unify operational processes after the completion
of the M&A process. In this phase, issues such as
the development of common strategies, brand
integration, and human resources alignment
are addressed. In addition, the harmonization of
financial reporting and governance processes is
critical to ensure the successful restructuring of the
companies.

The transactions to be performed by the parties
after the Closing are specified in the Share Purchase
Agreements.

CONCLUSION

Under Turkish Contract Law, M&A transactions
are complex and multi-stage. Each stage is critical
to ensure the smooth progress of the process
by determining the obligations and rights of the
parties. M&A transactions offer strategic advantages
to companies and have the potential to change
market dynamics. Therefore, legal knowledge and
experience in these processes are indispensable for
a successful outcome.

In conclusion, for the successful execution of M&A
transactions, the parties should be aware of their
legal obligations, make detailed planning and seek
professional support. Accordingly, making the
best utilization of the opportunities offered by the
law will ensure the successful completion of M&A
processes.
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l. GIRIS

Dunya hizh bir dijitallesme dalgasinin icinde. Yapay
zeka (YZ) ise bu dijitallesme dalgasinin katlanarak
buyumesine yardimcr olan etmenlerin  basinda
geliyor. Gun gegtikge geleneksel yontemler ile
icra edilen mesleklerin yapay zeka ile tanismalari
ve farkinda olarak ya da olmayarak yapay zekaya
entegre olma sUregleri hizlaniyor. Yapay zeka,
sektorleri yeniden sekillendirirken, sirketler igin
stratejik satin almalar ve dondsumler icin de firsatlar
yaratiyor.

Yapay zekanin kacginilmaz olarak etki ettigi
sektorlerden biri ise “hukuk”. Karar alma streclerini
ivilestirmek,  belge inceleme  prosedurlerini
hizlandirmak, hukuki riskleri analiz etmek acisindan
yapay zeka; hukuk sektorine gin gegtikce
daha cok entegre oluyor. Gelisen yapay zeka ile,
geleneksel birlesme devralma (M&A) sireclerinde
de koklu dedisimlerin olacagi kaginilmaz bir gergek.
Celeneksel birlesme ve devralma sirecleri yapay
zeka ile birlikte farkli bir yone evriliyor, kivraklik ve
hareket kabiliyeti kazaniyor. Yine de yapay zeka
¢adinda birlesme ve devralmalar, sadece teknoloji
edinmeyi degil; ayni zamanda yapay zeka ile ilgili
yenivyasal ve dizenleyici risklerin dederlendirilmesini
ve yonetilmesini de iceriyor. Bu cercevede, yapay
zekanin  henlz insan  muhakemesinin  yerini
alamadidi g6z onine alindiginda, vyapay zekanin
sinirlarini belirlemek ve bu sinirlari anlamak giderek
daha buyik bir 6nem kazaniyor!

Yapay zeka, finansal piyasalarda hizla ivme kazanarak
stratejik yatinmcilarin da dikkatini ¢eken kilit bir
konuma gelmeye basladi. Zirs, dizenli olarak stratejik
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hedefler pesinde kosan stratejik yatinimcilar, dijital
dontsumlerini ilerletmek icin skalalarini bu yondeki
hedef firmalara yonlendirerek birlesme ve devralma
islemlerine taraf olmaktadirlar? Ozellikle finansal
teknolojiler (Fintech) piyasasi dinamik ve gelisime
acik yapisiyla dikkat gekiyor. Turkiye'de de fintech
sektord, umut vaat eden ve blylme potansiyeline
sahip alanlardan biri olarak one cikmakla birlikte;
2020 yili itibariyla Turkiye’'deki fintech piyasasinin
yillik %14 blytime oranina sahip oldugu belirtiliyor.?

Isbu calismada ise, genel anlami ile yapay zekanin
tanimina vyer verilecek, birlesme ve devralmalar
streclerinde  yapay zekanin  kullanim  alanlan
degerlendirilerek, yapay zeka sektort Gzerindeki
birlesme ve devralmalar Gzerinde durulacaktir.

2. YAPAY ZEKA

“Yapay zeka” kavrami Uzerinde Dunya'da kabul
gormus ve yeknesak hale gelmis bir tanim mevcut
dedildir. Nitekim, Turk Hukuk sisteminde de yasal
olarak yapay zeka kavrami yasa koyucular tarafindan
tanimlanmamistir. Doktrinde bir gorUs ise, yapay
zekay! “insana 6zgl olan akil yardtme, genelleme
yapabilme, anlam ¢ikarma, gegcmis deneyimlere
dayali olarak &grenme gibi  yeteneklerin  bir
bilgisayara kazandiriimasini hedefleyen disiplin”
olarak tanimlamistir.?

Yapay zekanin hizli dedisim ve gelisimi ve ayni
zamanda vyapay zekaya olan yaklasimlarin ¢esitli
sayida olmasi, yapay zeka Uzerine ortak bir tanim
yapilmasini  gUclestirmektedir.  Yine de Turk
Hukuku'nda yapay zekanin yasalastiriimasinin
gindeme alinmasi ve vyasa koyucularin yapay
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ARTIFICIAL INTELLIGENCE -
DIGITAL REVOLUTION IN MERGERS

AND ACQUISITIONS

[. INTRODUCTION

The world is currently experiencing a rapid wave of
digitalization, with artificial intelligence (Al) playing
a key role in driving this wave's exponential growth.
Day by day, professions traditionally carried out
through conventional methods are encountering
Al, and the process of integrating Al, whether
consciously or unconsciously, is accelerating. As Al
reshapes industries, it is also creating opportunities
for strategic acquisitions and transformations for
companies.

One of the sectors inevitably impacted by artificial
intelligence is “law”. Al is increasingly integrated
into the legal sector, improving decision-making
processes, speeding up document review
procedures, and analyzing legal risks. With the
advancement of Al, it is inevitable that profound
changes will occur in traditional mergers and
acquisitions (M&A) processes. Traditional M&A
processes are evolving in a new direction with Al,
gaining agility and flexibility. However, in the era of
Al, mergers and acquisitions involve not only the
acquisition of technology but also the assessment
and management of new legal and regulatory risks
related to Al In this context, considering that Al
has vet to replace human judgment, it is becoming
increasingly important to define and understand the
limitations of Al

Artificial intelligence has rapidly gained momentum
in financial markets, positioning itself as a key area
thathas attracted the attention of strategicinvestors.
Indeed, strategic investors, who are constantly
pursuing strategic objectives, direct their efforts

towards companies with digital transformation goals,
thereby participating in mergers and acquisitions to
advance their initiatives.? The financial technology
(Fintech) market, in particular, stands out for its
dynamic and growth-oriented nature. In Turkey, the
fintech sector has emerged as one of the promising
fields with significant growth potential. As of 2020,
the fintech market in Turkey is reported to have an
annual growth rate of 14%.°

This study will provide a general definition of
artificial intelligence, evaluate its applications in the
context of mergers and acquisitions, and focus on
the impact of Al on mergers and acquisitions within
the Al sector.

2. ARTIFICIAL INTELLIGENCE

There is no universally accepted or standardized
definition of the concept of “Artificial Intelligence”
worldwide. Indeed, in the Turkish legal system, the
concept of Al has not been defined by lawmakers.
One doctrinal view defines Al as “a discipline aimed
at imparting human-like abilities, such as reasoning,
generalization, interpretation, and learning based on
past experiences, to a computer”?

The rapid changes and developments in artificial
intelligence, coupled with the variety of approaches
to Al, make it difficult to establish a common
definition of the concept. Nonetheless, we believe
that the legalization of Al should be brought onto
the agenda in Turkish law, and lawmakers should
provide a clear definition of Al




zeka Uzerinde bir tanimlama yapmasi gerektidi
kanaatindeyiz.

2.1. Yapay Zeka Yasasi

Yapay Zeka sistemlerinin piyasaya arzi, hizmete
sunulmasi ve bazi uygulamalarin yasaklanmasini
requle eden “Yapay Zeka Hakkinda Uyumlastiriimis
Kurallar Cetiren ve Bazi Birlik Yasama Tasarruflarin
Degistiren (AB) 2024/1689 sayili Tuzuk” (Requlation
(EU) 2024/1689 of The European Parliament
and of the Council of 13 June 2024 Laying Down
Harmonised Rules On Artificial Intelligence and
Amending Regulations®) ("AB Yapay Zeka Tuzugu”),
12 Temmuz 2024 tarihinde AB Resmi Gazetesi’nde
yayimlanmis olup, 1 Adustos 2024 tarihi itibariyla
yUrdrluge girmistir.

AB Yapay Zeka TUzUgU’'nde de “yapay zeka” 6zelinde
bir tanimlama bulunmadidi, bunun yerine, Avrupa
Birligi'nin “yapay zeka sistemi (YZ sistemi)” Uzerine
bir tanim getirdigi gorulmektedir. AB Yapay Zeka
TUzUGU'nun 3(1). maddesine gore; ““yvapay zeka
sistemi (YZ sistemi)”, Ek I'de listelenen teknik ve
yaklasimlardan bir veya daha fazlasi ile gelistirilen
ve insan tarafindan tanimlanan belirli bir dizi hedef
icin, etkilesimde bulunduklari ortamlari etkileyen
icerik, tahminler, éneriler veya kararlar gibi ¢iktilar
Uretebilen yazilim” olarak tanimlanmistir.

3. YAPAY ZEKANIN BIRLESME
VE DEVRALMA SURECLERINDE
UYGULANMASI

3.1. Geleneksel Birlesme ve Devralma Siirecleri

Birlesme ve devralma streclerinde hem yatirimcinin
hem de hedef sirketin Gzerinde en cok durmasi
gereken konularin  basinda “veri” gelmektedir.
Birlesme ve devralma sureglerinin  buyuk bir
kismi da bu verilerin incelenmesinden olusur’
Ancak bu birlesme ve devralma donqusi belirsiz
maliyetler, inceleme slreglerinin uzun zamanlar
almasi, verilerdeki  eksiklikler gibi  sebeplerle
elestirimektedir® Son on vyilda, bir birlesme
veya satin alma isleminin sonuglandinilmasi igin
gecen ortalama sUrenin %30'dan fazla arttid
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belirtiimektedir” Bu  suUreglerin  uzamasindaki
sebeplerden biri de duzenleyici kurumlar tarafindan
birlesme ve devralma sureclerinin daha sik gozetim
altina alinmasi olarak gosterilmektedir.

3.2. Yapay Zekanin Birlesme ve Devralma
Sireglerine Etkisi

Her gecen gun gelisen yapay zeka yazilimi binlerce
belgeyi otomatik olarak inceleyebilir ve belgelerin
icerisinde  birlesme ve devralma projelerinin
ruhu icin énem arz eden munhasirlk, rekabet
etmeme anlasmalar, tazminat maddeleri gibi
onemli hukumleri tarayabilir. Bu durum, hem insan
kaynaklarini daha stratejik alanlara yonlendirme
imkani tanimakta hem de olasi hata ve eksiklikleri
en aza indirerek islem sdrecinin  gUvenilirligini
artirmaktadir.

3.2.1. Durum Tespiti (Due Diligence)

Durum tespiti (Due Diligence), bireyler, kuruluslar
veya tuzel kisiler tarafindan belirli bir tesebbisin,
durumun veya bir konunun (6rnedin bir is firsati,
yatirim, islem veya hukuki mesele) cesitli yonlerini
degerlendirmek ve  olgmek igin  yardtilen
kapsamli bir sorusturma ve inceleme strecidir. llgili
bilgileri toplamayi, verileri analiz etmeyi, riskleri
degerlendirmeyi, bulgulara  dayanarak  bilingli
kararlar almayi igerir. Hedef sirketin ekonomik, mali,
hukuki ve vergisel acidan incelenmesi durum tespiti
strecinin merkezinde yer alir. Bu tUr bir inceleme,
ozellikle ortakliklar, satin almalar veya onemli
yatirimlar dUstnuldigunde hayati nem tasir. Durum
tespiti streci; islem buyukligune ve islevselligine
gore degiskenlik gostermek ile beraber finansal
analiz, hukuki analiz, operasyonel inceleme, pazar ve
sektor analizi, insan kaynaklari incelemesi, musteri
ve satis analizi gibi pek ¢ok alt bashgi bulundurur.
Durum tespit surecinin titizlikle yaratalmesi, hem
birlesme ve devralma strecinin hem de sonrasindaki
entegrasyonun sorunsuz ve verimli bir sekilde
ilerlemesine zemin hazirlar.

Birlesme ve devralma sureclerinde, yine islemin
niteligine ve buyukligune baglh olarak, bulut tabanli
sanal veri odalari (VDR) durum tespiti surecleri
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2.1. Artificial Intelligence Code

The regulation of the market introduction,
deployment, and prohibition of certain applications
of Artificial Intelligence is governed by the
“Regulation (EU) 2024/1689 of the European
Parliament and of the Council of 13 June 2024
Laying Down Harmonised Rules on Artificial
Intelligence and Amending Requlations”*) (the “EU
Al Regulation”), which was published in the Official
Journal of the European Union on 12 July 2024 and
entered into force on 1 August 2024 °

The EU Al Regulation does not provide a definition
specifically for “artificial intelligence”, but instead
offers a definition for “artificial intelligence system”
(Al system). According to Article 3(T) of the EU Al
Requlation, an “artificial intelligence system (Al
system)” is defined as “software developed with one
or more of the techniques and approaches listed
in Annex |, which is capable of producing outputs
such as content, predictions, recommendations,
or decisions that influence the environments with
which it interacts, to achieve specific objectives
defined by humans”.

3. THE APPLICATION OF ARTIFICIAL
INTELLIGENCE IN  MERGERS AND
ACQUISITIONS PROCESSES

3.1. Traditional Mergers and Acquisitions Process
One of the key areas that both the investor and the
target company should focus on in mergers and
acquisitions processes is “data”. A significant portion
of the M&A process involves the examination of this
data’ However, this M&A cycle has been criticized
due to factors such as uncertain costs, lengthy
review processes, and data deficiencies.? It has been
reported that the average time required to complete
a merger or acquisition has increased by more than
30% over the past decade’ One of the reasons for
the extended timelines is the increased scrutiny of
M&A processes by regulatory authorities.

3.2. Effect of Artificial Intelligence On Mergers
and Acquisitions

The rapidly advancing artificial intelligence software
can automatically review thousands of documents
and scan for key provisions such as exclusivity, non-
compete agreements, and indemnity clauses that
are crucial to the spirit of merger and acquisition
projects. This not only allows human resources to
be directed towards more strategic areas, but also
minimizes potential errors and omissions, thereby
increasing the reliability of the transaction process.

3.2.1. Due Diligence

Due Diligence is a comprehensive investigation
and examination process conducted by individuals,
organizations, or legal entities to assess and evaluate
various aspects of a specific venture, situation, or
issue (such as a business opportunity, investment,
transaction, or legal matter). It involves gathering
relevantinformation, analyzing data, evaluating risks,
and making informed decisions based on findings.
The review of the target company's economic,
financial, legal, and tax aspects is at the core of
the due diligence process. This type of review is
critical, particularly when considering partnerships,
acquisitions, or significant investments. The due
diligence process varies depending on the size
and functionality of the transaction, and includes
numerous subcategories such as financial analysis,
legal analysis, operational review, market and
industry analysis, human resources evaluation,
and customer and sales analysis. A thorough and
diligent due diligence process lays the groundwork
for a smooth and efficient merger and acquisition
process, as well as for the subsequent integration
phase.

In mergers and acquisitions processes, cloud-
based virtual data rooms (VDRs) have been widely
adopted for due diligence processes, depending on
the nature and scale of the transaction. In recent
years, Al-powered tools specifically designed for
virtual data rooms have been developed to more
efficiently review and analyze the information and
documents uploaded to these virtual environments,
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icin yaygin olarak benimsenmistir. Son vyillarda,
bu sanal veri odalarina yiklenen bilgi ve belgeleri
daha verimli bir sekilde incelemek ve analiz etmek,
islemle ilgili bilgileri belirlemek, kategorilere
ayirmak ve cikarmak icin, sanal veri odalarina 6zgu
modeller kullanan vyapay zeka destekli araglar
olusturulmaktadir. Bu araclar, “kontrol degisikligi”,
“tazminat” ve ‘munhasirlik” gibi temel hikumleri
cikarmak ve duzenlemek icin kullanilabilmekte ve
hedef sozlesmelerin yargi yetkisi kapsamini anlama
ve sorunlu sozlesme maddelerini tespit etmekte
yardimci olmaktadir.®

Yapay zeka bu noktada durum tespit sirecinde
otomatik veriisleme ve analizi, uyum ve risk yonetimi,
isletme verimliligi analizi yaparak hem islem oncesi
strecin  hem de islem sonrasi entegrasyonun
maksimum verimlilikte tamamlanmasini hedefleme
yoninde evrilmektedir. Boylece yapay zeka, yalnizca
durum tespiti asamasinda dedil, islem sonrasi uyum
sUrecinde de deder yaratabilecektir.

3.2.2. Kapanis Sonrasi Siire¢ - Entegrasyon
Birlesme ve devralma sonrasi donem, farkl is
kultarlerini ve calisanlari entegre etmeyi gerektirir.
Buradaki vurgu kulturel dinamikler ve insan iliskileri
Uzerinde oldugundan, bu teknolojinin uygulamasi
bu baglamda kisith olabilir. Ancak bunun disinda
birlesme ve devralma sonrasi  operasyonel
verimliligin = artinilmasi,  hedef  sirketin  bilisim
teknolojileri sistemleri altyapilarinin olusturulmasi ve
entegrasyonu, yapay zekanin gerceklestirebilecedi
analiz ve geri bildirimler kapsaminda surekli
ivilestirme gibi alanlarda yapay zekanin kapanis
sonrasi  dongldeki strece katkisi  goz  ardi
edilemeyecektir."

3.2.3. Kilit Noktalar

Birlesme ve devralma sureglerinde vyapay zeka
kullanilirken, dikkat edilmesi gerekli olan birtakim
kilit noktalar da bulunmaktadir. Yukarida da
bahsettigimiz qibi, yapay zekanin muhakeme
yetenedi -en azindan mevcut teknolojiler itibariyle-
yoktur ve bu sebeple bircok yapay zeka sisteminin
etik kararlar alabilmesi, belirli baglamlarda belgeleri
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dogru sekilde yorumlayabilmesi ve muzakere
araclari  saglayabilmesi riskleri agisindan  vyapay
zeka kullanilirken her zaman insan muhakeme
yetenedi uyqulanmalidir.  Yine hukuki agidan
degerlendirildiginde mevzuattaki yargisal farklliklar
da yapay zeka icin zorluklar olusturmaktadir. Veri
guvenligi de dikkate alinmasi gereken en onemli
noktalarin basinda gelmektedir. Sizdirilan bilgiler,
onerilen bir anlasmaya ve taraflarin cikarlarina son
derece zarar verebilir.

4. YAPAY ZEKA SEKTORUNDE
BIRLESME VE DEVRALMALAR

Yapay zekd teknolojilerinin stratejik onemisebebiyle,
yapay zeka sektorindeki birlesme ve devralma
islemlerinin ivme kazandidi gozlenmektedir. Bu
durum ise, yapay zeka sektorlerine o6zgulenen
birlesme ve devralma slreclerinde kapsamli bir
durum tespiti yapilmasini gerektirmektedir.

Yapay zekd teknolojilerinin karmasikhidi  ve
6zgun yapisi nedeniyle, birlesme ve devralma
anlasmalarinda beyan ve tekeffuller gibi unsurlar
giderek daha fazla hedefe 6zel héle gelmektedir.
Ornegin, veri gizliligi, fikri mulkiyet ve siber gtivenlik
konulari yapay zeka sirketleri icin buyuk risk alanlari
olup, bu alanlarda alicilar daha ayrintili bir inceleme
yaparak, ek beyanlar talep edebilmektedirler. Bu
bevyanlar, yapay zekd teknolojilerinin 6zel kullanim
alanlarinda dogabilecek yasal ve operasyonel riskleri
azaltma islevi gormektedir.

Alicilar, imza ve kapanis arasindaki strecte, hedef
sirketin  yapay zekd politikalarinda  dedisiklik
yapmasini veya yeni vyapay zekd uygulamalarini
devreye almasini sinirlayabilir. Bu tir dizenlemeler,
islem sonrasinda hedef sirketin degerini korumak
adina alinan 6nlemler arasindadir.”

Alici taraf, bu 6nlemlerle, hedef sirketin islem sonrasi
stratejik uyumunu saglarken, anlasma surecinde
potansiyel riskleri daha etkin bir sekilde yonetmeyi
hedeflemektedir.
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as well as to identify, categorize, and extract relevant
data related to the transaction. These tools can be
used to extract and organize key provisions such as
“change of control”, “indemnity”, and “exclusivity”,
and assist in understanding the jurisdictional scope
of target agreements and identifying problematic

contract clauses.”®

At this point, artificial intelligence is evolving to
optimize the due diligence process by automating
data processing and analysis, compliance and risk
management, and operational efficiency analysis,
with the goal of ensuring maximum efficiency both
during the pre-transaction phase and the post-
transaction integration. In this way, Al can create
value not only during the due diligence phase but
also throughout the post-transaction compliance
process.

3.2.2. Post-Closing Process- Integration

The post-merger and acquisition period requires
the integration of different business cultures and
employees. Since the focus here is on cultural
dynamics and human relationships, the application
of this technology may be limited in this context.
However, beyond this, Al's contribution to the post-
merger process cannot be overlooked in areas such
as improving operational efficiency, developing and
integrating the target company's IT infrastructure,
and enabling continuous improvement through Al-
driven analysis and feedback. Al can play a key role in
optimizing these aspects of the post-closing cycle.”

3.2.3. Key points

When using artificial intelligence in mergers and
acquisitions  processes, there are several key
points that must be considered. As mentioned
above, Al lacks reasoning abilities, at least, with
current technologies, and therefore, the use of Al
systems for making ethical decisions, interpreting
documents correctly in specific contexts, and
providing negotiation tools carries risks. Therefore,
human judgment must always be applied when using
Al. From a legal perspective, judicial differences
in legislation also present challenges for Al Data

security is also one of the most critical points to
consider. Leaked information can severely damage
a proposed agreement, and the interests of the
parties involved.

4. MERGERS AND ACQUISITIONS ON
ARTIFICAL INTELLIGENCE INDUSTRIES

Due to the strategic importance of artificial
intelligence technologies, mergers and acquisitions
in the Al sector have gained significant momentum.
This, in turn, necessitates a comprehensive due
diligence process specific to the mergers and
acquisitions within the Al sector.

Due to the complexity and unique nature of
artificial intelligence technologies, elements such
as representations and warranties in mergers and
acquisitions agreements are increasingly becoming
more tailored to the specific characteristics of the
target company. For instance, issues such as data
privacy, intellectual property, and cybersecurity
are significant risk areas for Al companies, and
buyers may conduct more detailed investigations
in such areas, potentially requesting additional
representations. These representations serve to
mitigate legal and operational risks that may arise in
the specialized areas of Al technologies.

Buyers may limit the target company's ability to
make changes to its Al policies or implement new Al
applications during the period between signing and
closing. Such provisions are among the measures
taken to protect the value of the target company
post-transaction.”

The buyer, through such measures, aims to ensure
the target company's strategic alignment post-
transaction while more effectively managing
potential risks during the deal process.
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5. SONUC

Yapay zekd teknolojilerinin hizli gelisimi, birlesme
ve devralma sureclerinde 6nemli bir donum noktasi
yaratmaktadir.  Dijital donUsumin  bir  pargasi
olarak yapay zeks, yalnizca birlesme ve devralma
streclerini hizlandirmak ve kolaylastirmakla kalmaz;
ayni zamanda veri analizi, durum tespiti ve islem
sonrasi entegrasyon gibi asamalarda verimliligi
artirarak stratejik kararlari destekler. Ozellikle veri
guvenligi, fikri mulkiyet ve siber giivenlik gibi hassas
alanlarda yapilan detayli incelemeler, sektordeki
yasal ve operasyonel riskleri azaltmak adina 6nem
arz etmektedir,

Celecekte, yapay zekanin birlesme ve devralma
strecglerine daha derinlemesine entegre edilmesi,
islem streclerinin daha hizli ve guvenilir olmasina
olanak taniyacaktir. Ancak, insan muhakemesiyle
desteklenmesi gereken bu teknolojinin etik ve
yargisal acidan getirebileceqdi zorluklar g6z ard
edilmemelidir. Yapay zeka sektort, kendi dinamikleri
ve yuksek risk unsurlari ile birlesme ve devralma
islemlerinde daha hedefe vyonelik ve uyarlanmis
stratejiler gerektirirken, alicilarin islem sonrasi
déonemde hedef sirketin degerini koruma ¢abalari da
yeni duzenlemelerle desteklenmelidir.
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5. CONCLUSION

The rapid development of artificial intelligence
technologies is creating a significant turning point
in mergers and acquisitions processes. As part
of digital transformation, Al not only accelerates
and simplifies M&A processes, but also enhances
efficiency in stages such as data analysis, due
diligence, and post-transaction integration, thereby
supporting strategic decision-making. Detailed
reviews, especially in sensitive areas like data
security, intellectual property, and cybersecurity,
are crucial for mitigating legal and operational risks
in the sector.

In the future, a deeper integration of artificial
intelligence into mergers and acquisitions processes
will enable transactions to be faster and more
reliable. However, the ethical and judicial challenges
that such technology may bring, which must be
supported by human judgment, should not be
overlooked. The Al sector, with its own dynamics
and high-risk elements, requires more targeted
and tailored strategies in M&A transactions, while
buyers' efforts to preserve the target company's
value post-transaction should also be supported by
new regulations.
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Ticari reklamlarin 6502 sayili Kanun'un 61. Maddesi
uyarinca Reklam Kurulunca belirlenenilkelere, genel
ahlaka, kamu duzenine ve kisilik haklarina uygun,
dodru ve durist olmalari esastir.

Haksiz  ticari  uygulamalara  karsi  tlketiciyi
korumaya yonelik duzenlemeleri  yapma, bu
hususlar gercevesinde inceleme ve gerektidinde
denetleme yapma, inceleme ve denetim sonucuna
gore reklamlari durdurma ve / veya ayni yontemle
duzeltme ve / veya para cezasi veya gerekli gorilen
hallerde G¢ aya kadar tedbiren durdurma cezasi
verme hususlarinda Reklam Kurulu yetkili kilinmistir.

Yapay zeka kullanilarak olusturulan  reklamlar
12.09.2023 tarihli ve 337 Sayil Reklam Kurulu
Toplantis'nda ilk defa Reklam Kurulu’nca giindeme
alinmistir.

Reklam Kurulu yapay zeka kullanilarak olusturulan 3
farkl reklami incelemis ve reklamlar hakkinda Ticari
Reklam ve Haksiz Ticari Uygulamalar Yonetmelidi ve
6502 Sayil Tuketicinin Korunmasi Hakkindaki Kanun
hukumlerine aykiriliktan dolayi, reklamlari durdurma
cezasl vermistir.

DURDURMA CEZASINA SEBEP OLAN
YAPAY ZEKA KULLANIMI

Sikayet konusu reklamlarda OpenAl tarafindan
gelistirilen yapay zeka destekli sohbet robotu olan
ChatGPTye atif yapildigi goralmustir. inceleme
konusu her bir reklamda, Grandn rakip firmalara
gore Gstunlugunt kanitlamak Gzere ChatGPT'nin
“badimsiz” gorustine vyer verilmis ve ChatGPT
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adeta bir akredite degerlendirme kurulusu yerine
koyulmustur.

2023/6170  Sayili  dosyada https://tr.linkedin.
com/ internet sitesinde “ChatGPTye gore de
Turkiye'nin en blyik moda perakende markasi
LC Waikiki” seklinde ifadelerle reklam ve tanitim
yapildidi tespit edilmistir.

2023/6171 Sayili dosyada ise “https://www.
instagram.com/ internet sitesinde “ChatCPT'ye
sorduk, tek dodgru cevap aldik! Dunyanin her
noktasina hizli, givenli ve uygun maliyetli tim
lojistik islemleriniz igin siz de hemen Navlungo
ile tanisin” seklinde ifadelere yer verildigi tespit
edilmistir.

2023/6172 Sayili dosyada ise https://tr.linkedin.
com/ internet sitesinde “Yapay zekaya dayali en
populer sohbet robotu olan ChatGPT'ye gore
"Turkiye'nin en ikonik o6zel televizyon kanali
KanalD!” seklinde ifadelerle reklam ve tanitimlara
yer verildidi tespit edilmistir.

Her bir reklam Uzerinde vyapilan dederlendirmede,
ChatGPT'ye reklamda belirtilen ifadelere iliskin soru
soruldugunda kesinlik icermeyen ve giincel olmayan
cevaplar verebildigi, dolayisiyla reklamlarda belirtilen
ifadelerin nesnel ve kesin olmadigi ve arastirma
sonuglarina dayanmadigi ve tuketicileri yaniltici
nitelikte oldugu kanisina varilmistir.

AB VE INGILTERE BAKIS ACILARI:
Yapay zeka aracilidiyla  olusturan  reklamlar

konusunda, uluslararasi  arenadaki duruma ve
temel vyapay zeka duzenlemelerine de kisaca
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ADVERTISING BOARD
DECISIONS ON ADS

CREATED USING ARTIFICIAL

INTELLIGENCE

Pursuant to Article 61 of Law No. 6502, it is
fundamental that commercial advertisements
conform to the principles established by the
Advertisement Board, aligning with public morality,
public order, and personal rights, and must be
accurate, truthful, and fair.

The Advertisement Board is vested with the
authority to enact requlations aimed at safequarding
consumers against unfair commercial practices.
In furtherance of this mandate, the Board is
empowered to conduct reviews and, where
necessary, inspections of advertisements. Following
such reviews and inspections, the Board may
issue orders to cease and desist advertisements,
require correction through identical media, impose
monetary penalties, or, if deemed necessary, issue a
provisional suspension of up to three months.

Advertisements created using artificial intelligence
were addressed for the first time during the 337th
Advertising Board Meeting held on September 12,
2023.

The Advertising Board reviewed three separate
advertisement created using artificial intelligence
and imposed suspension penalties on these
advertisements due to violations of the provisions of
the Commercial Advertising and Unfair Commercial
Practices Regulation and the Consumer Protection
Law No. 6502.

REASON FOR SUSPENSION PENALTY
RELATED TO Al USAGE

In the advertisements subject to complaints,
references were made to ChatGPT, the Al-powered
chatbot developed by OpenAl. In each of the
reviewed advertisements, ChatGPT's "independent”
opinion was presented to demonstrate the product's
superiority over competitors, effectively positioning
ChatGPT as if it were an accredited evaluation
institution.

- In file no. 2023/6170, it was determined that
advertisements and promotions were made
on the website https://trlinkedin.com/ with
statements such as, 'According to ChatGPT, LC
Waikiki is Turkey's largest fashion retail brand.”

- In file no. 2023/6171, it was determined that
statements such as, "We asked ChatGCPT, and we
got the only correct answer! For all your fast,
secure, and cost-effective logistics operations
anywhere in the world, get to know Navlungo
now." were used on the website https://www.
instagram.com/.

- In file no. 2023/6172, it was determined that
advertisements and promotions were made
on the website https://trlinkedin.com/ with
statements such as, "According to ChatGPT,
the most popular Al-based chatbot, KanalD is
Turkey's most iconic private television channell”

Upon evaluating each advertisement, it was
concluded that ChatGPT may provide non-definitive
and non-current responses to the questions posed




deginmek isteriz. Avrupa Birligi (AB), Yapay Zeka
(Al) teknolojisinin hizla gelisen potansiyel risklerine
karsi bir dizi dizenleme getiren Yapay Zeka Yasasi
ile bu alana hukuki bir cerceve kazandirmistir. Bu
yasa, ozellikle vatandaslarin gizliligi ve glvenligi
Uzerindeki olasi tehditleri hafifletmeyi amaglamakta
ve kapsamli duzenlemeler icermektedir. Yapay Zeka
Yasasi, reklam sirketleri icin dogrudan kisitlamalar
getirmemekle birlikte, yapay zeka sadlayicilari ile
kullananlar (deployer) arasindaki rol ayrimina da
dikkat cekmektedir.

Yasa uyarinca, yapay zeka aracilidiyla olusturulan
veya degistirilen iceriklerin timunde, Yapay Zeka
tarafindan olusturuldugunun  agikga  belirtilmesi
zorunludur. Es soyleyisle vyapay zeka tarafindan
olusturulan  ses,  gorintl  veya  videolarin
tuketiciler veya erisen kitleler tarafindan vyapay
olarak  Uretildiginin  anlasilmasi  sagdlanmalidir.
Somutlastirmak gerekirse; A isimli bir sosyal medya
platformunda, tamamen vya da kismen yapay zeka
kullanilarak Uretilen reklamlarda “Yapay zeka ile
olusturulmustur.” benzeri bir ifade iceren uyarilara
yer verilmesi gerekmektedir. Bu kurallar, tiketici
guvenini koruma ve vaniltici reklamlarin ontne
ge¢cme amaciyla dizenlenmistir.

AB Komisyonu sozclist Thomas Regnier'e gore,
yasanin getirdidi yikumlaltkler baytk oranda yapay
zeka sadlayicilarina yoneliktir. Reklam sirketleri ise
bu sistemleri kullanan konumda olduklarindan,
genellikle daha az kisitlamayla  karsilasiimasi
beklenmektedir. Reklam sirketi Criteo’nun hukimet
iliskileri baskan vyardimcisi Nathalie Laneret ise
reklamcilik ve pazarlamanin  genellikle yuksek
riskli alanlar olarak siniflandirimadidini,  ancak
is ilanlarinda hedeflenmis reklamlar s6z konusu
oldugunda farkli bir durum ortaya ¢ikabilecedini,
bu konulardaki reklamlarin daha riskli oldugunu
vurgulamistir.  Ancak, yapay zeka sistemlerini
modifiye eden veya kendisistemleriyle buttnlestiren
reklamcilarin, sadlayici statUsline gegebilmesi ve
yasanin daha genis yukdmlultkleriyle karsilasiimasi
riski s6z konusudur. AB Yapay Zeka Yasas’nin
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reklamailik sektort Gzerindeki esasen yapay zeka
kullanimini kisitlamamakla birlikte, reklamcilarin bu
duzenlemeleri yakindan takip etmesi nemlidir.

Birlesik Krallik Reklam Standartlari Kurumu ("ASA”) ise
Reklam iceriginin hangi yontemle Uretildigi yerine
tuketiciler tarafindan nasil yorumlandiginin énemli
olduguna dikkat cekmektedir. Bununla birlikte bazi
durumlarda reklamin nasil olusturuldugu, reklam
kurallarina uyulup uyulmadigini etkileyebilecektir.
Ornedin, yapay zeka ile Uretilmis veya photoshop
va da sosyal medya filtreleri kullanilarak olusturulan
goruntuler yaniltici olarak dederlendirilebilecektir.
Bunun yani sira ASA, bazi yapay zeka araglarinin
idealize edilmis vicut standartlarini tasvir etme
ediliminde olma gibi zararli veya sorumsuz olarak
nitelendirilebilecek somut 6rneklerin bulundugunu
ifade etmistir. ASA, reklamlarinda vyapay zeka
tarafindan Uretilen gorselleri kullanmak isteyen
reklam verenlere; potansiyel 6nyargl  riskine
karsi dikkatli olmalarini ve sosyal acidan sorumlu
olduklarindan oturd yanlishkla zararl stereotipleri
tasvir etmediklerinden emin olmak icin reklamlarini
kontrol etmelerini tavsiye etmektedir.
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in these advertisements. Thus, the statements
presented in the advertisements were deemed
to lack objectivity, certainty, and a foundation in
research findings, resulting in a determination of
misleading content.

EU AND UK PERSPECTIVES:

Regarding advertisements created through Artificial
Intelligence, we would like to briefly address
the international landscape and key Artificial
Intelligence regulations. The European Union (EU)
has introduced a regulatory framework with its
Artificial Intelligence Act, a set of measures aimed
at addressing the rapidly evolving potential risks
of Artificial Intelligence technology. This law aims
to mitigate possible threats to citizens' privacy and
safety, encompassing comprehensive regulations.
Although the Artificial Intelligence Act does not
impose direct restrictions on advertising companies,
it highlights the role distinction between Artificial
Intelligence providers and deployers.

Under the law, all Artificial Intelligence-generated
or modified content must clearly indicate that it
was created by Artificial Intelligence. In other words,
it should be apparent to consumers or audiences
that audio, images, or videos produced by Artificial
Intelligence are artificial. By way of illustration, on
a social media platform such as Platform A, any
advertisements created wholly or partially using
Artificial Intelligence must include a disclaimer
such as "Created with Artificial Intelligence.” These
rules aim to protect consumer trust and prevent
misleading advertising.

According to EU Commission spokesperson Thomas
Regnier, the obligations imposed by the law are
largely directed at Artificial Intelligence providers.
Since advertising companies are typically in the
position of users, they are generally expected to face
fewer restrictions. Nathalie Laneret, Vice President
of Government Relations at advertising company
Criteo, noted that advertising and marketing are
typically not classified as high-risk areas; however,

a different scenario may arise when it comes to
targeted advertising in job postings, as this type
of advertising could be deemed more high-risk.
Additionally, advertisers who modify or integrate
Al systems with their own technology could
potentially shift to provider status and be subject to
the law’s broader obligations. While the EU Artificial
Intelligence Act does not directly restrict the use
of Al'in advertising, it is essential for advertisers to
closely monitor these regulations.

The United Kingdom’s Advertising Standards
Authority  (ASA), meanwhile, emphasizes that
how consumers interpret an advertisement is
more important than the method by which it was
produced. Nonetheless, in some cases, the creation
process of an ad can impact compliance with
advertising rules. For instance, images generated
by Artificial Intelligence or altered with Photoshop
or social media filters could be deemed misleading.
Moreover, ASA has pointed out specific examples of
potential harm, such as certain Artificial Intelligence
tools that tend to depict idealized body standards,
which can be considered harmful or irresponsible.
ASA advises advertisers using Al- generated visuals
to be cautious of potential bias risks and to ensure,
as socially responsible entities, that they avoid
unintentionally portraying harmful stereotypes.
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Yapay zeka sistemleri, son vyillarda hizla gelisen ve
gunluk hayatimizda daha fazla yer bulan bir teknoloji
alanidir. Yapay zekd sistemlerinin hizla gelismesiyle
birlikte kisisel verilerin korunmasi, giderek daha fazla
onem kazanmaktadir.

Yapay zekanin gelistirilmesinde bireylerin kisisel
verilerinin  de kullaniliyor olmasi, bu sistemler
aracilidiile bireyler hakkinda fikir sahibi olunabilmesi
ve bireylerin bu kisisel veriler Gzerindeki haklari
kapsaminda; yapay zeka alaninda faaliyet gosteren
gelistiriciler, Ureticiler, servis sadlayicilar ve karar
alicillar icin  bireylerin  kisisel verilerini islerken
uygun hukuki sebebin tayini ve sistemlerin temel
veri koruma ilkelerine uygun olarak tasarlanmasi
onem tasimaktadir. Turk hukukunda 6698 sayili
Kisisel Verilerin Korunmasi Kanunu ("KVKK”) ve ilgili
mevzuat duzenlemeleri ile Kisisel Verileri Koruma
Kurulu (“Kurul”) rehber ve vyayinlari kisisel verilerin
korunmasina dair cesitli dizenlemeler sunarken,
kiresel dizeyde de Avrupa Birligi Genel Veri Koruma
TUzUGu  (“CDPR”) gibi  kapsamli  duzenlemeler
bulunmaktadir.

1. YAPAY ZEKA VE KISISEL VERILERIN
ISLENMESI

Makine odgrenmesi, derin 6grenme ve Uretken
yapay zekanin olusmasinda kullanilan veriler kisisel
veri oldugunda yapay zekd ve kisisel verilerin
korunmasi hukukunun kesisimi s6z konusu olmakta
bu verilerin islenmesi bakimindan kisisel verilerin
korunmasi hukuku temel ilkeleri bakimindan hukuki
dederlendirme yapmak gerekmektedir.
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a. Kisisel Veri

Konunun daha detayli anlasilabilmesi acisindan
kisisel veri kavrami ile kastin ne oldugunun
anlasiimasi faydali olacaktir.  KVKK bakimindan
kisisel veriler tanimina bakildiginda KVKK m. 3'te
“kimligi belirli ve belirlenebilir nitelikte gercek kisiye
iliskin her turlt bilgi” kisisel veri olarak tanimlandigi
gorulecektir. GDPR m. 4'te ise kisisel verinin kimligi
belirlenmis veya belirlenebilir bir gercek kisiye (“veri
oznesi”) iliskin her turlt bilgi oldugu ifade edilmis
ayrica kimligi belirlenebilir gercek kisi ile ifade
edilmek istendigi de aciklanmistir. Buna gore, kimligi
belirlenebilir bir gergek kisi, ozellikle bir isim, kimlik
numarasi, konum verileri, cevrim i¢i tanimlayici gibi
bir tanimlayiciya ya da s6z konusu gergek kisinin
fiziksel, fizyolojik, genetik, ruhsal, ekonomik,
kulturel veya toplumsal kimligine 6zgu bir ya da daha
fazla sayida faktore atifta bulunularak dogrudan veya
dolayli olarak belirlenmis bir kisidir. GDPR’da kimlidi
belirlenebilir olmak ile anlasiimasi gerekenin ne
oldudu acik bir sekilde yver almaktadir. Kisisel Verileri
Koruma Kurumu (“Kurum”) da kimligi belirlenebilir
olmak ile anlasiimasi gerekenin ne olduguna iliskin
CDPR ile paralel dederlendirme yapmaktadir.

Kurum’un son guncel Kamuoyu Duyurular’ndan
birinde' kisisel verinin, sadece bireyin adi, soyadi gibi
onun kesin teshisini saglayan bilgiler dedil, ayni
zamanda kisinin fiziki, ailevi, ekonomik, sosyal ve sair
ozelliklerine iliskin bilgileri de kapsadigi, bir kisinin
belirlenebilir olmasinin, mevcut verilerin herhangi
bir sekilde bir gercek kisiyle iliskilendirilmesi
suretiyle, o kisinin tanimlanabilir hale getirilmesini
ifade ettigi, yani verilerin; kisinin fiziksel, ekonomik,
kalturel, sosyal veya psikolojik kimligini ifade eden
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ARTIFICIAL INTELLIGENCE AND
PERSONAL DATA PROTECTION LAW

Artificial intelligence systems are an area of
technology that has developed rapidly in recent
years and has become more and more presentin our
daily lives. With the rapid development of artificial
intelligence systems, the protection of personal
data is becoming increasingly important.

In the context of using of personal data of natural
persons in the development of artificial intelligence,
the ability to have an idea about natural persons
through these systems and the rights of natural
persons on their personal data; that is important
for developers, manufacturers, service providers
and decision makers operating in the field of
artificial intelligence to determine the appropriate
legal grounds when processing the personal data
of natural persons and to design the systems in
accordance with the basic data protection principles.
In Turkish Law, the Personal Data Protection Law
No. 6698 ("PDPL") and related legislative reqgulations
and the Personal Data Protection Board's (“Board”)
guidelines and publications provide various
requlations on the protection of personal data,
while at the global level, there are comprehensive
regulations such as the European Union General
Data Protection Regulation ("GDPR").

1. ARTIFICIAL INTELLIGENCE AND
PROCESSING OF PERSONAL DATA

When the data used in the formation of machine
learning, deep learning and generative artificial
intelligence are personal data, thereisanintersection
of artificial intelligence and personal data protection
law, and it is necessary to make a legal assessment

in terms of the basic principles of personal data
protection law in terms of the processing of these
data.

a. Personel Data

For a more detailed understanding of the issue,
it would be useful to understand what is meant by
the concept of personal data. When we look at the
definition of personal data in terms of PDPL, it will be
seen that "any information relating to an identified
or identifiable natural person” is defined as personal
data in Article 3 of PDPL. In Article 4 of the CDPR,
it is stated that personal data is any information
relating to an identified or identifiable natural
person ('data subject”) and it is also explained
what is meant by an identifiable natural person.
Accordingly, an identifiable natural person is one
who has been identified, directly or indirectly, in
particular by reference to an identifier such as a
name, an identification number, location data, an
online identifier or to one or more factors specific
to the physical, physiological, genetic, mental,
economic, cultural or social identity of that natural
person. It is clearly stated in the GDPR what should
be understood by being identifiable. The Personal
Data Protection Authority (“Authority”) also makes
a parallel assessment with the GDPR on what should
be understood by being identifiable.

In one of the latest Public Announcements of the
Authority!, it is stated that personal data includes not
only information that enables the identification
of an natural person such as his/her name and
surname, but alsoinformation regarding the physical,
familial, economic, social and other characteristics




somut bir igerik tasimasi veya kimlik, vergi, sigorta
numarasi gibi herhangi bir kayitla iliskilendirilmesi
sonucunda kisinin belirlenmesini  saglayan tum
halleri kapsadigi dolayisiyla  kisisel verinin, ilgili
kisinin dogrudan kimligini gosterebilecedi gibi o
kisinin kimligini dogrudan gostermemekle birlikte
herhangi bir kayitla iliskilendirilmesi sonucunda
kisinin belirlenmesini saglayan tum bilgileri de
kapsamakta oldugu; kisiyi dogrudan veya dolayli
olarak belirlenebilir kilan tum verilerin kisisel veri
olarak kabul edilmesi gerektigi ifade edilmistir.

b. Yapay Zeka

Yapay Zeka kavraminin tanimi hendz Uzerinde
uzlasma saglanamamis pek ¢ok uzmanin Uzerinde
calistigi bir konudur. Pek ¢ok farkl tanim ve yaklasim
olsa da OECD'nin (Ekonomik Kalkinma ve s birligi
Orqltl), Yapay Zeka'ya yonelik guncel tanimi?
asadidaki gibidir.

"Bir yapay zeka sistemi, aldigi girdi verilerinden acik
veya ortlk hedefler dogrultusunda tahminler, icerik,
oneriler veya kararlar gibi ¢iktilar Greterek fiziksel
veya sanal ortamlari etkileyebilen makine tabanli bir
sistemdir. Farkli yapay zeka sistemleri, dagitildiktan
sonra otonomi ve uyarlanabilirlik  seviyeleri
bakimindan farklilik gosterir."

Avrupa Konseyi Yapay Zekd, Insan Haklari,
Demokrasi  ve Hukukun Ustinligu  Cerceve
Sozlesmesi'de® tanimi OECD’nin glncel tanimina
paralel olarak dizenlenmistir. Bu tanim, yapay zeka
sistemlerinin insan tarafindan belirlenen hedeflere
ulasabilmek icin verileri nasil isledigini ve uyum
saglama yeteneklerini vurgulamaktadir. Yapay Zeka
sistemleri, makine 6grenmesi, derin 6grenme, by ik
dil modelleri ve Uretken yapay zeks gibi tekniklerle
donatilmis, otonom ve uyumlu sistemlerdir.
Otonomi, biryapay zeka sisteminin insan mudahalesi
olmadan c¢alisabilme kapasitesini ifade ederken,
uyum ise vyapay zeka sistemlerinin daditildiktan
sonra kendilerini nasil adapte edebilecedini tanimlar.
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Ornedin, bir dneri sistemi, kullanicilarin tercihlerine
go6re zaman iginde daha dogru 6nerilerde bulunacak
sekilde kendini uyarlayabilir. Bu adaptasyon, yapay
zekd sistemlerinin  performansini surekli  olarak
gelistirme potansiyelini ortaya kovyar.

c. Kisisel Verilerin islenmesi

Kisisel verilerin islenmesi KVKK m.3/1-e’de kisisel
verilerin tamamen veya kismen otomatik olan ya
da herhangi bir veri kayit sisteminin parcasi olmak
kaydiyla otomatik olmayan yollarla elde edilmesi,
kaydedilmesi, depolanmasi, muhafaza edilmesi,
degistirilmesi, yeniden duzenlenmesi, agiklanmasi,
aktarilmasi,  devralinmasi, elde edilebilir  héle
getirilmesi, siniflandirilmasi ya da  kullanilmasinin
engellenmesi gibi veriler Uzerinde gergeklestirilen
her turld islem” olarak tanimlanmistir. Bu tanim
kapsaminda ornedin  bir e-ticaret platformu,
bireylerin satin alma gecmisine dayali olarak yeni
Urdn onerilerinde bulunmak igin makine 6grenmesi
algoritmalari kullandiginda otomatik yol* ile kisisel
veri isleme gerceklestirecektir.

2. YAPAY ZEKA  SISTEMLERININ
TASARIMI: TEMEL ILKELER

KVKK m.4'te kisisel verilerin islenmesinde uyulmasi
zorunlu olan ilkelere vyer verilmistir. Bu ilkeler
hukuka ve duristluk kurallarina uygun olma, dogru
ve gerektiginde gincel olma, belirli, acik ve mesru
amaclar igin islenme, islendikleri amagla badlantil,
sinirli ve olctlt olma ve ilgili mevzuatta 6ngordlen
veya islendikleri amac icin gerekli olan stre kadar
muhafaza edilme ilkeleridir.

Bu ilkelere uymak kisisel veri isleyebilmenin ilk
esigidir. Bir dider anlatimi ile bu ilkelere uyum
saglanmadidinda bireylerin onayi alinmis olsa dahi
kisisel veri isleme gerceklestirilemeyecektir.

YAPAY ZEKA VE KISISEL VERILERIN KORUNMAS| HUKUKU
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of the natural person, and that the identifiability of
a person refers to making that person identifiable
by associating existing data with a natural person
in any way, the data; the personal data may directly
indicate the identity of the person concerned or
may not directly indicate the identity of the person
concerned, but it also includes all information that
enables the person to be identified as a result of its
association with any record; and all data that directly
orindirectly makes the person identifiable should be
considered personal data.

b. Artificial Intelligence

The definition of the concept of Artificial Intelligence
is still a subject on which there is no consensus and
on which many experts are still working. Although
there are many different definitions and approaches,
the OECD's (Organisation for Economic Co-
operation and Development) current definition of
Artificial Intelligence is as follows

"An Al system is @ machine-based system that,
for explicit or implicit objectives, infers, from the
input it receives, how to generate outputs such as
predictions, content, recommendations, or decisions
that can influence physical or virtual environments.
Different Al systems vary in their levels of autonomy
and adaptiveness after deployment.”

In the Council of Europe Framework Convention on
Artificial Intelligence, Human Rights, Democracy
and the Rule of Law,® the definition of has been
revised in line with the OECD's current definition.
This definition emphasizes how Al systems process
data and their ability to adapt in order to achieve
goals set by humans. Al systems are autonomous
and adaptive systems equipped with techniques
such as machine learning, deep learning, big
language models and generative  artificial
intelligence. Autonomy refers to the capacity of an
Al system to operate without human intervention,
while adaptability describes how Al systems can

adapt themselves once deployed. For example, a
recommender system can adapt itself to make more
accurate recommendations over time based on
users' preferences. This adaptation demonstrates
the potential for Al systems to continuously improve
their performance.

c. Processing of Personal Data

Processing of personal data is defined in Article
3/1-e of the PDPL as 'any operation which is
performed on personal data, wholly or partially by
automated means or non-automated means which
provided that form part of a data filing system,
such as collection, recording, storage, protection,
alteration, adaptation, disclosure, transfer, retrieval,
making available for collection, categorization,
preventing the use thereof’. Within the scope of
this definition, for example, when an e-commerce
platform uses machine learning algorithms to make
new product recommendations based on natural
persons purchase history, it will automatically
process” personal data with.

2.DESIGNOFARTIFICIALINTELLIGENCE
SYSTEMS: BASIC PRINCIPLES

Article 4 of the PDPL sets out the principles that
must be complied with in the processing of personal
data. These principles include lawfulness and
fairness; being accurate and kept up to date where
necessary; being processed for specified, explicit
and legitimate purposes; being relevant, limited and
proportionate to the purposes for which they are
processed.

Complying with these principlesis the first threshold
for processing personal data. In other words, if these
principles are not complied with, personal data
processing will not be possible even if the consent
of natural persons is obtained

ARTIFICIAL INTELLIGENCE AND PERSONAL DATA PROTECTION LAW
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Hukuka ve diristlik

kurallarina uygun olma

Hukuka uygun olma ilkesi hem Turk hukukuna hem de evrensel hukuk kurallarina
uygun olmayi kapsayan genis bir ilkedir. Durustluk kuralina uygun olma ilkesi ise
veri sorumlusunun veri islemedeki hedeflerine ulasmaya c¢alisirken ilgili kisinin
beklemedigi ve beklemesinin de gerekmedidi sonuglarin ortaya ¢ikmasini 6nleyici
sekilde hareket etmesi gerekliligidir. Kurum, Yapay Zekd Alaninda Kisisel Verilerin
Korunmasina Dair Tavsiyeler yayiminda (“Tavsiye Karari”)* bu ilkenin gorGnimu
olarak veri toplama da dahil olmak Gzere veriislemenin her asamasinda temel hak
ve Ozqurlukler gozetilerek, ilgili kisiler Gzerinde meydana gelebilecek ayrimcilik
riski veya diger olumsuz etkiler ve ényargilarin énlenmesi gerektigini ifade etmistir.
Hukuka uygun olma ilkesine bir drnek olarak; rekabet hukuku kapsaminda hakim
durumun kottye kullanilmasi goridnimlerinden birisi olan platformlar arasi kisisel
veri birlestirme amaciyla kisisel veri islenmesi, islenen kisisel verilerin hukuka
uygun olmayarak islendigi anlamina gelecektir ¢

Dogru ve Gerektiginde

Giincel Olma

Dogru ve gerektidinde guncel olma ilkesi ilgili kisinin temel hak ve 6zgurlukleri
ile yakindan iliskili bir ilkedir. Kurum’un Tavsiye Karari’nda gelistirilen modelin
dogrulugunun surekli izlenmesi vurgulanmistir.

Belirli, Agik ve Mesru

Amaglaricin islenme

Bu ilke, veri sorumlusunun veri isleme amacini acik ve kesin olarak belirlemesini
ve bu amacin mesru olmasini zorunlu kilmaktadir.” Fransiz Veri Koruma Otoritesi
(“CNIL") isleme amacinin tespiti bakimindan makine 6grenmesini kullanan bir
yapay zeka sisteminin hem 6drenme hem Uretim asamasinda amaclarin ayri ayri
belirlenmesi gerektigini vurgulamistir®

Veri Minimizasyonu
(isleme Amaciyla
Baglantili, Sinirli ve
Slciilii Olma)

Bu ilke islenmesi gerektiginden daha fazla kisisel veri islenmemesi ile ilgili bir
ilkedir. Kurum’un Tavsiye Karar’'nda yapay zekd teknolojilerinin gelistirilmesi ve
uygulanmasinda ayni sonuca kisisel veri islenmeksizin ulasilabiliyorsa, verilerin
anonim hale getirilerek islenmesi yontemleri tercih edilmesi gerektigi ifade
edilmistir.

Uygun Sirenin Tespiti

Bu ilke islenen kisisel verilerin mevzuatsal dayanadi var ise mevzuatta yer alan
dayanak stre kadar, yok ise veri sorumlusu tarafindan belirlenecek amagla baglantili
makul stre kadar islenmesini ifade etmektedir.
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Lawfulness and

fairness

The principle of lawfulness is a broad principle that covers compliance with both
Turkish law and universal legal rules. The principle of fairness is that the data
controller should act in a way that prevents the occurrence of consequences that
the data subject does not expect and should not expect while trying to achieve
its objectives in data processing. In its Recommendations on the Protection of
Personal Data in the Field of Artificial Intelligence ("Recommendation")’, the
Authority stated that the risk of discrimination or other adverse effects and
prejudices that may occur on the data subjects should be prevented by observing
fundamental rights and freedoms at every stage of data processing, including data
collection. As an example of the principle of lawfulness; processing personal data
for the purpose of merging personal data between platforms, which is one of the
manifestations of abuse of dominant position under competition law, will mean
that the processed personal data is processed unlawfully.®

Being Accurate and
Up-to-Date Where

Necessary

The principle of being accurate and up-to-date where necessary is a principle
closely related to the fundamental rights and freedoms of the natural person
concerned. The Authority's Recommendation emphasizes the continuous
monitoring of the accuracy of the model developed.

Processing for Specific,
Explicit and Legitimate

Purposes

This principle requires the controller to clearly and precisely identify the purpose
of data processing and that this purpose is legitimate.” The French Data Protection
Authority ("CNIL") has emphasized that, in terms of determining the purpose of
processing, the purposes must be determined separately in both the learning and
production phases of an artificial intelligence system using machine learning.®

Data Minimization
(Being Relevant,
Limited and Measured
for the Purpose of

Processing)

This principle is about not processing more personal data than necessary. In
the Recommendation of the Authority, it is stated that in the development and
implementation of artificial intelligence technologies, if the same result can
be achieved without processing personal data, methods of anonymizing and
processing data should be preferred.

YAPAY ZEKA VE KISISEL VERILERIN KORUNMAS| HUKUKU

Determination of the

Suitable Timeframe

This principle states that the personal data processed shall be processed for the
period of time specified in the legislation, if there is a legal basis, or for a reasonable
period of time related to the purpose to be determined by the data controller, if
there is no legal basis.

ARTIFICIAL INTELLIGENCE AND PERSONAL DATA PROTECTION LAW




3. YAPAY ZEKA TEKNOLOJILERININ
GELISTIRILMESINDE KULLANILAN
KISISEL VERILERIN ISLENMESINE
ILISKIN HUKUKI SEBEP
DEGERLENDIRMESI

Yapay zeké sistemlerinin hem 6Jrenme hem UGretim
asamasindakisiselverilerinislenebilmesiicinyukarida
yer verilen ilkeler ile KVKK m.5/1 ve KVKK m.6'da
yer verilen isleme sebeplerinden uygun olan isleme
sebebinin tespiti de dnem arz etmektedir. Bu maddelerde
yer alan isleme sebeplerinden birisi var olmasina ragmen
bireylerden acik riza alinmasi’ ya da hizmetin acik riza
sartina baglanmas® yolu tercih edilirse bu da hukuka
uygun bir islemne olmadidi anlamina gelecektir.

Ornek olarak ltalya Veri Koruma Otoritesi
(“Garante”) OpenAl'in ChatGbt aracilidi ile islemis
oldugu veriler bakiminda vermis oldudgu kararinda,
OpenAl'in veri isleme hukuki sebebinin acikca
belirtilmesi gerektidini, sézlesmenin kurulmasi ve
ifasi hukuki sebebinin yeterli olmadigini dayanilmasi
gereken hukuki sebebin ilgili kisilerinin onayinin
alinmasi oldugunu ve bir takim diger hukuka uygun
olmayan uygulamalarini belirtmistir. Bu eksiklerin
giderilmesi icin sure vermis, eksiklikler giderilene
kadar uygulamanin Italya’da kullanimina sinirlama
getirmistir.”

Mesru menfaat hukuki sebebine dayanilmasi ile ilgili
olarak, 1CO, yapay zekanin gelistirilmesinde mesru
menfaat hukuki sebebine dayanmak isteyen bir
veri sorumlusu hakkinda belirli dederlendirmeler
yapmistir. Yapay zekd modelinin gelistirilmesi icin
farkli dediskenler deneme konusunda en genis
hareket alanini mesru menfaat saglayabilir; ancak
mesru  menfaat dederlendirmesinin  bir pargasi
olarak, veri sorumlusunun kullanmayi planladidi
dediskenlerin  ve modellerin  amaca ulasmak
icin - makul bir yaklasim oldugunu gdostermesi
gerekmektedir. Veri sorumlusu, tim amaglarini
net bir sekilde tanimlayarak ve topladidi her veri
taranun kullanimini gerekcelendirerek bu gerekliligi
en iyi sekilde karsilayabilir—boylece mesru menfaat
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degerlendirmesinde  gereklilik ve dengeleme
unsurlarini gozden gecirebilir. Amaclar netlestikce,
mesru menfaat degerlendirmesi de yeniden gozden
gecirilmelidir. Ornedin, bazi verilerin tahmin yapmak
icin faydali olabilecediihtimali, tek basina bu verilerin
modelin insasi icin islenmesinin gerekli oldugunu
kanitlamak icin yeterli degildir.”

Yapay zekd sistemlerinin gelistirilmesinde en ¢ok
kullanilan  kisisel veriler ulasilabilir  olmasindan
kaynakli olarak alenilestirilmis kisisel verilerdir.
Alenilestirme hukuki sebebine dayanilarak kisisel
verilerin islenebilmesi icin bireyin kisisel verilerinin
herkesin erisimine agik olmasi yeterli olmamaktadir.
Alenilestirilen  kisisel verinin islenebilmesi icin
bireyin alenilestirme amacinin da tespit edilmesi
gerekmektedir. Eder bireyin alenilestirme amaci ile
kisisel veri isleme amaci birbiri ile uyumlu dedilse
bu kisisel veri islenemeyecektir® Yapay zeka
sistemlerinin gelistirilmesinde alenilestirilmis veri
kullanilmasina iliskin 6nemli bir karar CNIL tarafindan
verilmistir.  CNIL, Clearview Al'nin yiz tanima
sistemini kisilerin izni olmadan internetten topladigi
fotograflarla gelistirdidi icin hukuka aykir bulmustur.
Bu sistemin, kisilerin makul beklentilerinin disinda
veri topladidi agik¢a ifade edilmistir.

4. VERI SORUMLUSU - VERI ISLEYEN
- ORTAK VERI SORUMLULUGUNUN
TESPITI

Kisisel veri isleme esasl yapay zekd calismalarinin
farkli paydaslarinin veri sorumlusu veya veri isleyen
olma statdleri  projenin  basinda  belirlenmeli,
ortak veri sorumlulugu mevcut ise bunun tespiti
vapilmalidir.  Alinacak  sorumluluklarin tespiti
ve aydinlatma yiokumlolagunt  kimin  yerine
getireceginin belirlenebilmesi agisindan onemlidir.
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3. LEGAL BASIS ASSESSMENT
REGARDING THE PROCESSING
OF PERSONAL DATA USED IN THE
DEVELOPMENT OF ARTIFICIAL
INTELLIGENCE TECHNOLOGIES

In both the learning and production phases of
artificial intelligence systems, determining the
appropriate legal basis for processing personal data,
as outlined in Article 5/1 and Article 6 of the Turkish
Personal Data Protection Law (KVKK), alongside the
principles mentioned above, is of critical importance.
Even if one of the legal grounds specified in these
articles exists, opting to obtain explicit consent’
from natural persons or conditioning the service on
explicit consent® would still result in processing that
is not legally compliant.

For example, in its decision regarding the data
processed by OpenAl through its ChatGPT tool,
the Italian Data Protection Authority (‘“Garante”)
emphasized that OpenAl must clearly specify the
legal basis for data processing. It ruled that the legal
basis of contract formation and performance was
insufficient and that the proper legal basis should
be obtaining the consent of the natural persons
concerned. The authority also highlighted several
other non-compliant practices. It granted a deadline
for rectifying these deficiencies and imposed
restrictions on the use of the application in Italy until
the shortcomings were addressed.”

Regarding reliance on the legal basis of legitimate
interest, the ICO has made specific assessments
concerning a data controller wishing to rely on
legitimate interest in the development of artificial
intelligence. Legitimate interest can provide the
broadest scope for experimenting with different
variables in developing an Al model; however, as
part of a legitimate interest assessment, the data
controller must demonstrate that the variables and
models they plan to use represent a reasonable
approach to achieving the intended purposeThe
data controller can best fulfill this requirement by

clearly defining all their objectives and justifying the
use of each type of data collected, thus reviewing
the necessity and balancing elements in the
legitimate interest assessment. As the objectives
become clearer, the legitimate interest assessment
should also be revisited. For instance, the mere
possibility that certain data might be useful for
making predictions is insufficient, on its own, to
prove that processing this data is necessary for
building the model

In the development of artificial intelligence systems,
the most commonly used personal data are
publicized personal data due to their accessibility.
However, for personal data to be processed based
on the legal basis of publicization, it is not sufficient
for the data to merely be publicly accessible. The
purpose of publicization by the natural person must
also be identified. If the natural person’s purpose for
publicizing the data is not aligned with the purpose
of data processing, the personal data cannot be
processed.” A significant decision regarding the use
of publicized data in Al development was made by
the French Data Protection Authority (“CNIL"). The
CNIL deemed Clearview Al’s use of internet-sourced
photographs to develop its facial recognition
system without natural person’s consent unlawful.
It explicitly stated that this system collected data
beyond natural person’s reasonable expectations™

4. THE IMPORTANCE OF
DETERMINING DATA CONTROLLER,
DATA PROCESSOR, AND JOINT DATA
CONTROLLER RESPONSIBILITIES

In artificial intelligence projects based on personal
data processing, the roles of stakeholders as data
controllers or data processors must be determined
at the outset of the project, and if joint data
controllership exists, this should also be identified.
This is crucial for defining the responsibilities to
be assumed and determining who will fulfill the
obligation to provide information to data subjects.
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5. SOSYAL PUANLAMA VE TOPLU
GOZETIM AMACIYLA YAPAY ZEKA
SISTEMLERININ KULLANILMASI

Sosyal puanlama ve toplu gozetim, bireylerin strekli
izlenmesi ve bu izleme verilerinin onlarin sosyal
veya ekonomik statUsini etkileyen bir sistem
icinde puanlanmasi anlamina gelir. Bu tur sistemler,
bireylerin = davranislarinin,  aliskanliklarinin - ve
iliskilerinin duzenli olarak takip edilip kaydedilmesiyle
isler ve sonug olarak kisilerin is bulma, editim alma
veya toplumsal hizmetlerden yararlanma gibi
konularda yasamlarini etkileyebilir. Bu uygulamalar
UNESCO’nun  Tavsiye Karar’'nda vyasaklanmistir.”
Tavsiye Karar'da bireylerin - muanhasiran  kendi
gorusleri dikkate alinmaksizin otomatik islemeye
dayali olarak kendilerini etkileyecek bir karara maruz
kalmamalarini sadlayacak Grtn ve hizmetlerin yapay
zekd sistem gelistiricileri tarafindan tasarlanmasi
gerektigi ifade edilmistir,

6. YAPAY ZEKA  SISTEMLERININ
GELISTIRILMESINDE RISK TEMELLI VE
HAK TEMELLI YAKLASIM

Hak temelli yaklasim, bireylerin temel haklarina
odaklanirken, veri koruma haklarini, 6rnedin onay
verme, erisim ve silme haklarini icerir ve bireylere
yonelik zararlari 6nlemeye yonelik dizenlemeler
sunar. Buna karsin, risk temelli yaklasim®, veri
korumayi bir risk duzenleme disiplini olarak ele
alir ve zararlarin onlenmesi icin organizasyonel ve
teknolojik onlemler almayi vurgular. Yapay zeka
baglaminda her iki yaklasim da anlamlidir ancak
risk temelli yaklasim ozellikle dnemlidir. ABD'deki
bazi kamu sektort uygulamalarinda oldugu gibi,
Yapay Zekanin olumsuz etkilerini dnlemek amaciyla
duzenli denetimler, kullanicilarin verilere erisimi ve
sistemlerintestedilmesigibitedbirler onerilmektedir.
CDPR, qizlilik tasarimi ve varsayilan olarak gizlilik
ilkeleri ile Al'nin koétdye kullanimini engellemeyi
amaclayan ¢esitli 6nlemler sunmaktadir. Ayrica, veri
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denetleyicilerinin buyuklugune ve kaynaklarina gore
farklilastinilmis risk dnleme tedbirlerinin uygulanmasi
gerektigi, bu tedbirlerin denetleyicilerin mali ve
teknik kapasiteleriyle uyumlu olarak belirlenmesi
gerektigi tartisiimaktadir”

7. BIREYLERIN HAKLARI

KVKK m11 g bendinde islenen verilerin minhasiran
otomatik sistemler vasitasiyla analiz  edilmesi
suretiyle kisinin kendisi aleyhine bir sonucun ortaya
¢tkmasina itiraz etme hakki duzenlenmistir. Yapay
zeka sistemleri araciligi ile veri isleme durumunda
birey ayni zamanda kisisel veri islenip islenmedidini
ogrenme, kisisel verileri islenmisse buna iliskin
bilgi talep etme, kisisel verilerin islenme amacini ve
bunlarin amacina uygun kullanilip kullaniimadigini
6drenme, vyurt iginde veya yurt disinda kisisel
verilerin aktarnldigi Gclncl kisileri bilme, kisisel
verilerin eksik veya yanlis islenmis olmasi halinde
bunlarin dizeltilmesiniistemne, verilerin kanuna aykiri
olarak islenmesi sebebiyle zarara ugramasi halinde
zararin giderilmesini talep etme hakkina sahiptir.
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5. THE USE OF ARTIFICIAL
INTELLIGENCE SYSTEMS FOR SOCIAL
SCORING AND MASS SURVEILLANCE

Social scoring and mass surveillance refer to the
continuous monitoring of natural persons and the
use of the collected data to assign scores within a
system that impacts their social or economic status.
These systems function by reqularly tracking and
recording natural person’s behaviors, habits, and
relationships, potentially affecting their ability
to secure employment, access education, or
benefit from public services. Such practices are
prohibited under UNESCO's Recommendation.”
The Recommendation emphasizes that Al system
developers should design products and services
that prevent natural persons from being subject to
decisions based solely on automated processing
without considering their exclusive perspectives.

6. RISK-BASED AND RIGHTS-BASED
APPROACH IN THE DEVELOPMENT OF
ARTIFICIAL INTELLIGENCE SYSTEMS

While the rights-based approach focuses on the
fundamental rights of inaturl p, it includes data
protection rights, such as the rights to consent,
access and erasure, and provides regulations to
prevent harm to natural persons. In contrast, the
risk-based approach®™ treats data protection as a
risk regulation discipline and emphasizes taking
organizational and technological measures to
prevent harm. Both approaches make sense in
the context of Al, but the risk-based approach is
particularly important. As in some public sector
applications in the US, measures such as regular
audits, user access to data, and testing of systems
are recommended to prevent adverse impacts of
Al. The GDPR provides several measures aimed at
preventing the misuse of Al through privacy design
and privacy by default principles. It is also argued
that differentiated risk prevention measures should

be applied according to the size and resources of
data controllers, and that these measures should be
determined in line with the financial and technical
capacities of controllers.”

7. RIGHTS OF NATURAL PERSONS

The rights-based approach focuses on natural
persons’ fundamental rights, including data
protection rights such as consent, access, and
erasure, and provides reqgulations aimed at
preventing harm to natural persons. In contrast, the
risk-based approach views data protection as a risk
regulation discipline, emphasizing organizational
and technological measures to prevent harm.
Both approaches are meaningful in the context
of artificial intelligence however, the risk-based
approach is particularly significant. Measures such
as reqular audits, user access to data, and testing of
systems, as seen in certain public sector applications
in the United States, are recommended to prevent
the negative impacts of Al. GDPR provides various
measures to prevent Al misuse through principles
such as privacy by design and privacy by default.
Additionally, it is discussed that risk prevention
measures should be differentiated based on the
size and resources of data controllers, ensuring
that these measures align with their financial and
technical capacities.
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8. SONUC

Kisisel  verilerin  korunmasi,  dunyada  gizlilik
kapsaminda uyum yasalaryla temellendirilmis
ve sekillenmistir. Yapay zekd ve gizlilik yasalan
gelismeye devam ederken yapay zeka gelistiriciler,
Ureticiler  ve  servis  saglayicilarin - sUrecleri
bakimindan surdurdlebilir kalkinma, durtstluk kurali
ve mahremiyet de dahil olmak Uzere insan haklari
ve demokratik dederler; seffaflik, aciklanabilirlik
ve hesap verilebilirlik ilkelerine uygun bir yaklasim
sergilemeleri gerekmektedir. Bu sistemleriinsa eden
veri sorumlulaninin risk yaklasimlarinda ve kisisel
veri isleme surecglerinde uygun hukuki sebepleri
tespit etmeleri énemli bir nokta olarak karsimiza
cikmaktadir.
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8. CONCLUSION

The protection of personal data has been
established and shaped by compliance laws
under the scope of privacy worldwide. As artificial
intelligence and privacy laws continue to evolve, it
is essential for Al developers, manufacturers, and
service providers to adopt an approach aligned with
sustainable development the principle of fairness,
human rights and democratic values, including
privacy. They must also adhere to the principles of
transparency, explainability, and accountability in
their processes. For data controllers building these
systems identifying appropriate legal bases in their
risk assessments and personal data processing
activities emerges as a critical point.
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I. GIRIS

Yapay zeka, modern dunyada pek cok alanda
yenilikler sunarak hem is gucind hem de insanin
gunluk yasamini  veniden  sekillendirmektedir.
GUnumuzdeki gelismelerle birlikte, yapay zekanin
artik yaratici streclere dahil olarak fikri Grunler
ortaya cikarabilmesi de dikkat cekmektedir. Ancak,
buyenifikri Grinlerin yasal statisd, 5846 sayil Fikir ve
Sanat Eserleri Kanunu’nda (“FSEK”) hentz bir karsilik
bulmamistir. Teknolojinin bu denli hizli ilerlemesi
goz onune alindiginda, yapay zekaya yonelik hukuki
duzenlemelerin yakin gelecekte kaginilmaz olacagi
aciktir. Gelecek duzenlemelerde ¢ozilmesi gereken
en temel mesele, yapay zeka tarafindan Gretilen bu
fikri Gronlerin hukuki tanimlanmasi ve bu Grinlerin
sahipligi konusudur. Bu cercevede yapay zekanin
ortaya koydugu fikri Grtnlerin hukuki boyutlarini
dederlendirmek gerekmektedir!

1. Yapay Zekanin Meydana Getirdigi Fikri
Uriinlerin Hukuki Niteligi

Yapay zeka, ulasimdan sadlida kadar genis bir
velpazede  faaliyet  gosterirken,  gUnumuzde
muzik, resim, portre, siir, roman ve hikdye gibi
bircok yaratici eserin de Ureticisi haline gelmistir.
Obvious adli bir Fransiz sanat kolektifinin Grettidi
ve Christie's mUzayede evinde satilan "Portrait of
Edmond de Belamy" adli yapay zeka algoritmasi
tarafindan dretilen ilk eser olarak sanat dinyasinda
yanki uyandiran tablo beklenenin 45 kati bir degere
ulasarak 432 bin dolara satilarak tarihinde bir ilki
gerceklestirmistir.” Rutgers Universitesi’nden
“Ahmed Elgammal” ve ekibi, yapay zeka ile sanatin
bulusmasi Gzerine yapilan arastirmalar sonucunda
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"AICAN” adli algoritmayi gelistirerek 15 ila 20.
yUzyll bati sanatini yansitan eserlerle beslenmis
“Bir Tuccarin YUzt Olmayan Portresi” ve “Zamani
Asan YuzslUz Portreler” sergisinde sergilenmistir ve
algoritma tarafindan Uretilen eserlerin, kendisine
temel olusturan resim kimesinden tamamen farkli
oldugu iddia edilmektedir. Bir diger ornekte ise
yapay zeka tarafindan dretilen bir sarki, Grammy
odullerine aday gosterilmistir.  Ghostwriter adli
anonim sanatcinin tasarladigr “Heart on My Sleeve”
adl sarki YouTube ve dijital muzik platformlarinda
yayimlandiktan sonra Universal Music, dijital yayin
sadlayicilarina  “erisimden  kaldirma  bildirimleri”
gondererek hemen kaldirmistir® Orneklerden de
goraldugu Uzere, yapay zekanin bu tur vyaratici
ve zeka UrinU olarak kabul edilen eserleri ortaya
koymaslyla birlikte, bu eserlerin yasal sahibinin kim
olacagi, haklarin nasil kullanilacagr ve sorumluludun
nasil belirlenecedi konulari yodun tartismalara konu
olmustur.

2. Yapay Zeka ile Meydana Getirilen Fikri
Uriinlerin Eser Niteligi ve Hak Sahipligi

Mevcut hukukkurallari cercevesinde yalnizca "gercek
kisiler" eser sahibi olarak kabul edildiginden, yapay
zekanin Grettigi eserler i¢in bu tanimin gegerli olup
olmadidi su an igin olumlu bir yanit bulmamaktadir.
Bununla birlikte, doktrinde yapay zekanin yaraticis,
kullanicisi, sahibi ya da eser Uzerindeki hak sahipligi gibi
farkli alternatifler tartisilmaktadir. Hatta, yapay zekanin
Urettigi eserlerin sahibinin bizzat yapay zekanin kendisi
olabilecedi 6nerisi, yeniliki bir yaklasim olarak sunulsa
da cesitli elestirilere maruz kalmustir.

Yapay zekanin yarattigi Grtnlerin eser olarak kabul
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THE IMPACT OF ARTIFICIAL
INTELLIGENCE ON INTELLECTUAL

PROPERTY RIGHTS

[. INTRODUCTION

Artificial intelligence introduces innovations across
various fields in the modern world, reshaping both
the workforce and daily human life. With recent
advancements, it is noteworthy that artificial
intelligence can now participate in creative processes
and produce intellectual works. However, the legal
status of these new intellectual products has not
yet been addressed under the Law on Intellectual
and Artistic Works No. 5846 (““"LIAW”).Considering
the rapid pace of technological progress, it is
evident that legal regulations regarding artificial
intelligence will become inevitable in the near
future. The most fundamental issue to be resolved
in future regulations will be the legal definition
of these intellectual products created by artificial
intelligence and the ownership of such products.
In this context, it is essential to evaluate the legal
dimensions of the intellectual products generated
by artificial intelligence.

1. Legal Status of Intellectual Products Generated
by Artificial Intelligence

Artificial intelligence, while operating across a wide
range of fields from transportation to healthcare, has
now also become the creator of various artistic works
such as music, paintings, portraits, poetry, novels,
and stories. One notable example is the "Portrait
of Edmond de Belamy," produced by a French art
collective named Obvious, which made historyasthe
first Al-generated artwork sold at Christie's auction
house. The painting caused a sensation in the art
world by selling for $432,000, 45 times its expected
value? Another striking example comes from

Ahmed Elgammal and his team at Rutgers University,
who developed the "AICAN" algorithm. Trained on
Western art from the 15th to 20th centuries, the
algorithm produced works showcased in exhibitions
such as "A Portrait of a Merchant Without a Face" and
"Faceless Portraits Transcending Time," with claims
that the Al-generated pieces were entirely distinct
from the dataset used for its training. Similarly, in the
music industry, an Al-created song, “Heart on My
Sleeve,” designed by an anonymous artist under the
pseudonym Ghostwriter, was released on YouTube
and digital music platforms and even became a
Grammy contender. However, Universal Music
quickly issued takedown notices to digital platforms,
resulting in the song's removal.® These examples
illustrate how Al's ability to produce creative and
intellectual works has sparked intense debates
regarding ownership, the exercise of rights, and the
determination of liability.

2. The Qualification of Intellectual Products
Created by Artificial Intelligence as Works and
the Determination of Ownership

Under current legal frameworks, only "natural
persons' are recognized as authors of works, making
it uncertain whether this definition applies to works
produced by artificial intelligence. In legal doctrine,
alternatives such as the creator, user, or owner of
the Al, or the ownership of rights over the work, are
being debated. A more innovative but controversial
suggestion posits that the owner of Al-generated
works could be the Al itself.

Whether Al-generated products are recognized
as works depends on the legal policies of each




edilip edilmeyecedi, Glkelerin hukuk politikalarina
bagl olarak degismektedir. Ik olarak, bircok tlkenin
hukuk sistemibu tur bir¢ozimd benimsemeye uygun
dedildir. Ornedin, Amerika Birlesik Devletleri'nde
gorulen Feist Publications v. Rural Telephone Service
Company Inc. (1991) ve Naruto v. Slater (2018)
davalari, yalnizca insanlarin eser sahibi olabilecedini
acikca ortaya koymustur. Amerika Birlesik Devletleri
Telif Haklari Ofisi’'nin uygqulamalari, yalnizca insanlar
tarafindan Uretilen eserleri tescil edecedini acikca
belirtmektedir. Ayni durum, Avustralya'da Acohs Pty
Ltd v. Ucorp Pty Ltd davasinda da vurgulanmistir*
Japonya ve Almanya gibi diger ulkelerde de
benzer duzenlemeler mevcut olup, yapay zekanin
eser sahibi olabilmesi icin bu kurallarda &nemli
dedisiklikler yapilmasi gerekecektir. Tirkiye'de FSEK
1/B maddesi, eserleri "sahibinin hususiyetini tasiyan"
yaratimlar olarak tanimlar ve eser sahibini "eseri
meydana getiren kisi" olarak ifade eder. Bu tanim,
hukukumuzda kisilik taninmayan vyapay zekanin
eser Uzerinde hak sahibi olmasini hukuken mamkun
kilmamaktadir. FSEK'in 70 yillik tarihine bakildiginda,
bircok degisiklige ugramasina ragmen kanunun 6zu
korunmustur. Mevcut yargr kararlari ve o6gretinin
aksine, yapay zeka Urunlerinin eser olarak kabul
edilebilmesi icin agik bir dizenleme gerekmektedir.
Bu turden eserlerin agikga dizenlenmedidi surece
eser olarak kabul edilmesi zor gorinmektedir.

Buna karsin, bazi yargi bolgeleri farkl bir yaklasima
sahiptir.  Ornedin, Birlesik Krallk, Hong Kong,
Hindistan, irlanda ve Yeni Zelanda gibi llkelerde,
yapay zeka tarafindan Uretilen eserler Gzerinde
telif hakki yapay zekanin yaraticisina taninmaktadir.
Birlesik Krallik'taki bazi akademisyenler, bu tar
eserler icin “yapay zeka ile/yardimiyla olusturulan
eser” terimini kullanarak, yapay zekanin telif hakki
sahibi olup olmayacadina dair tartismalarin 6nine
ge¢meyi amaglamaktadirlar® Ancak, genel olarak
uluslararasi hukuk diizenlemelerinde, yapay zekanin
eser sahibi olmasini kabul eden bir uygulama hentz
mevcut degildir.
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3. YAPAY ZEKANIN MEYDANA
GETIRDIGIFIKRIURUNLERUZERINDEKI
HAK SAHIPLIGI SORUNUNA ILISKIN
COZUM ONERILER]

Yapay zekanin vyarattigi fikri Gronler Gzerinde
hak sahipligi, strece bircok paydasin dahil olmasi
nedeniyle oldukca karmasik bir meseledir. Bu
baglamda, yapay zeka vyazilimini gelistiren kisi,
yapay zeka teknolojisine yatinm yapanlar ve hatta
tamamen otonom ¢alismasi ve hukuki kisilige sahip
oldugu varsayimi altinda, yapay zekanin kendisi
dahi Urun Gzerinde hak talebinde bulunabilir. Bu
durumda, bu paydaslardan birini digerlerine Ustin
tutarak hak sahibi olarak tanimlamak mi, yoksa
birden fazla paydasi hak sahibi olarak kabul etmek
mi gerektigi sorusu gundeme gelmektedir. Farkli
ihtimaller g6z onine alinarak konuya yonelik ¢ozim
onerilerinin kapsamli bir sekilde dederlendirilmesi
gerekmektedir.

3.1. Kamunun Hak Sahibi Olmasi

Yapay zeka tarafindan Uretilen Grtnlerin kamuya ait
sayilmasi, hak sahipligi sorununu ortadan kaldirabilir.
Ancak bu durumda, yapay zeka teknolojilerine
yatinm yapan sirketler icin tesvik edici bir ortam
kalmayabilir. Ayrica, yapay zeka Urunleri giderek
ticarilestiginden, bu UrUnlerin kamuya ait olmas,
piyasa dengesini bozabilir,

3.2. Fikri Uriiniin Meydana Getirilmesi icin Gerekli
Ayarlamalari Yapan Kisinin Hak Sahibi Olmasi
Bazi Ulkelerde (ingiltere, Irlanda, Yeni Zelanda),
bilgisayar Uretimi olan fikri  Grdnlerde,  GrinG
meydana getirmek icin gerekliayarlamalariyapan kisi
hak sahibi kabul edilmektedir. Bu sistem, yapay zeka
ile Uretilen Urunlerde esnek bir yaklasim sadlarken,
Anglo-Sakson hukuk sistemine 6zgudur. Turk
hukukunda ise kesin bir hak sahibi belirlenmesinin
daha uygun olacagi dusunulmektedir.

3.3. Yapay Zeka Yazilimcisinin Hak Sahibi Olmasi
Yapay zekayl programlayan vyazilimcinin hak
sahibi sayilmasi, yapay zeka programlarinin eseri
niteliginde kabul edilmesine badlidir. Ancak yapay
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country. Many legal systems are not structured
to accommodate such recognition. For instance,
U.S. case law, including Feist Publications v. Rural
Telephone Service Company Inc. (1991) and Naruto v.
Slater (2018), has established that only humans can be
recognized as authors. Similarly, the U.S. Copyright
Office explicitly states that it registers only works
created by humans. A similar stance was affirmed in
Australia in the case of Acohs Pty Ltd v. Ucorp Pty
Ltd* Countries like Japan and Germany also require
significant amendments to allow Al to qualify as an
author under their copyright laws. In Tarkiye, Article
1/B of the Law on Intellectual and Artistic Works
(LIAW) defines works as "creations reflecting the
personality of the author" and recognizes the author
as "the personwho creates the work." As Al lacks legal
personhood, it cannot be recognized as the owner
of a work under Turkish law. Although the LIAW has
undergone numerous amendments over its 70-
year history, its core principles remain unchanged.
Explicit legal provisions would be necessary to
classify Al-generated products as works, as current
judicial and doctrinal interpretations do not support
such recognition.

On the other hand, some jurisdictions adopt a
different approach. In countries like the United
Kingdom, Hong Kong, India, Ireland, and New
Zealand, copyright over Al-generated works is
often granted to the creator of the Al. In the United
Kingdom, some scholars use the term "works
created with/by the aid of Al" to avoid debates about
whether Al can own copyright® However, on an
international level, there are no legal frameworks or
practices that recognize Al as the author of works.

3. PROPOSED SOLUTIONS TO THE
ISSUE OF OWNERSHIP RIGHTS OVER
INTELLECTUAL PRODUCTS CREATED
BY ARTIFICIAL INTELLIGENCE

The determination of ownership rights over
intellectual products created by artificial intelligence
is a highly complex issue due to the involvement of
multiple stakeholders. In this context, various parties

could potentially claim rights over such products,
including the developer of the Al software, those
who invest in Al technology, and even, under the
assumption of full autonomy and legal personhood,
the Al itself. This raises the question of whether one
stakeholder should be prioritized and recognized
as the sole rights holder, or whether multiple
stakeholders should be acknowledged as co-
owners. Considering these possibilities, it is essential
to comprehensively evaluate potential solutions to
address this issue.

3.1. Ownership by the Public

Considering Al-generated products as public
domain could eliminate ownership disputes.
However, this approach may discourage companies
from investing in Al technologies. Moreover, as Al
products become increasingly commercialized,
assigning them to the public domain could disrupt
market balance.

3.2. Ownership by the Person Making the
Necessary Adjustments for the Creation of the
Intellectual Product

In some countries (e.g., the United Kingdom, Ireland,
New Zealand), the person who makes the necessary
adjustments to create  computer-generated
intellectual products is considered the owner. While
this system provides flexibility for Al-generated
products, it is specific to the Anglo-Saxon legal
system. In contrast, Turkish law may find it more
appropriate to designate a clear rights holder.

3.3. Ownership by the Al Programmer
Recognizing the programmer of the Al as the
rights holder depends on whether Al programs
are considered works themselves. However, given
that Al differs from traditional software by evolving
independently and producing unpredictable results,
the programmer’s claim to ownership may lose
validity. Furthermore, if the Al operates merely as
a tool, the initiative and input of the person using
or operating the Al might carry more weight in
determining ownership.
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zeka, geleneksel yazilimlardan farkli olarak kendini
gelistirebildigi ve 6ngorilemeyen sonuglar Urettidi
icin, yazilimcinin Uretilen Grtnler GUzerindeki hak
iddiasi dayanagini yitirebilir. Kaldi ki, yazilim sadece
bir arag olarak kullanilmis ve yapay zekanin o eseri
meydana getirmesi yapay zekayl kullanan/isleten
kisinin tesebbusuyle de gerceklesmis olabilir.

3.4. Yatirimcinin Hak Sahibi Olmasi

Yapay zekaya vyatirm yapan kisinin hak sahibi
olarak taninmasi, yatinrmcinin baglantili hak sahibi
ya da sui generis (kendine 6zgu) hak sahibi olarak
taninmasi segenekleriyle dederlendirilebilir. Yapay
zeka Urunlerine 6zel bir koruma rejimi gelistirilerek,
uranlerin koruma suresi insan eserlerine gore daha
kisa tutulabilir. Bu yaklasimla, yapay zekanin Urettigi
Urinlerin eser olarak kabul edilip edilmeyecegine
dair tartismalar da ¢ozulebilir.

3.5. Yapay Zekanin Tek Basina Hak Sahibi Olmasi
Yapay zekanin hak sahibi olabilmesi icin, once
hukuki kisilige sahip olmasi gerekmektedir. Bu
konuda, yapay zekaya tuzel kisilik dedil, elektronik
kisilik verilmesi onerilmektedir. Ancak, bu durumda
dahi yapay zekanin sorumlulugu ve hak devri gibi
sorunlarin ¢ozumu karmasik kalacaktir.®

4. DUNYA GENELINDE YAPAY ZEKANIN
FIKRIMULKIYET HAKLARINA ETKISINE
ILISKIN GUNCEL GELISMELER

Yapay zekanin gelisimi, fikri mulkiyet haklari alaninda
kiresel capta onemli tartismalarin dogmasina neden
olmustur. Bu teknolojinin vyarattigi eserlerin telif
haklarina konu olup olamayacadi, hak sahipliginin
kimde olacadr gibi sorular, birgok Ulkenin hukuk
sisteminde ele alinmakta ve c¢ozim arayislar
sirmektedir’” Asagida, dinya genelinde vapay
zekanin fikri mulkiyet haklarina etkisine dair bazi
onemli gincel gelismelere yer verilmistir.

Avrupa Birligi

Avrupa Birligi'nde yapay zeka konusunda tartismalar
daha cok etik ve veri gizliligi konusunda yogunlasmis
olsa da telif hakki ile ilgili gelismeler de mevcuttur.
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Nitekim Avrupa Parlamentosu, 2017 yilinda kabul
ettidi raporunda yapay zeka ile ilgili sorumluluk,
fikri mulkiyet hukuku ve etik gibi konularinin daha
ayrintili bir sekilde incelenmesi gerektidini belirtmis
ve yapay zekaya elektronik kisilik taninmasi 6nerisine
yer vermistir® Yine Avrupa Telif Haklar Toplulugu da
2018 yillinda duzenlenen “Avrupa Birligi Telif Haklari
Nereye Gidiyor? Mevcut AB Telif Haklari Paketi ve
Yapay Zeka ve Karsilasilan Zorluklar”  konulu telif
haklari zirvesinde yapay zeka tarafindan Uretilen
eserlerin telif hakkinin konusu olup olamayacadi ve
bu eserler Uzerinde telif hakki sahibinin kim olmasi
gerektigini tartismistir?

AIPPI

Uluslararasi Fikrt  Malkiyet  Haklari Koruma
Dernegi’nin (“AIPPI”) Turkiye'nin de dahil oldugu 30
Ulkenin katilmisonucunda olusturdugu 6nergesinde
yapay zeka tarafindan meydana getirilen eserlerin
ancak sUregte insan mudahalesi varsa ve dider
sartlar da saglanmissa telif hakkina konu olup
korunabilecedi yonundeki dederlendirmesi de, eser
taniminda yer alan sahibinin hususiyetini yansitma
yani gergek kisi tarafindan meydana getirilme
kriterinin teknolojik gerekliliklere gore esnetilmesi
gerekliligini ortaya koymustur.

Amerika Birlesik Devletleri

Tennessee eyaleti, “Elvis Yasasi’ni imzalayarak,
yapay zeka tarafindan yetkisiz bir sekilde Uretilen
ses kayitlarinin izinsiz kullanimini 6nleyen ilk eyalet
olmustur. ABD Patent ve Marka Ofisi (USPTO) ise
vapay zeka destekli buluslarin, ¢nemli bir insan
katkisi olmasi durumunda patent alabilecegini
belirten bir kilavuz yayimlamistir.”

Cin

Cin'de akademisyenler tarafindan  hazirlanan
bir taslak vyasa, vyapay zekanin genel ilkelerini,
haklarin  korunmasini ve hukuki sorumluluklari
duzenlemektedir. Guangzhou Internet Mahkemesi,
8 Subat 2024'te, Ultraman serisinin  Cin'deki
lisans sahibi bir ajansinin actidi davada, bir GenAl
hizmet saglayicisini telif hakki ihlalinden sorumlu
bulmustur. Davaci, yapay zeka hizmetinin Ultraman
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3.4. Ownership by the Investor

Recognizing the investor as the rights holder could
be approached by granting them related rights or sui
generis (Unique) rights. A special protection regime
could be developed for Al-generated products, with
shorter protection periods compared to human-
created works. This approach could also resolve
debates about whether Al-generated works qualify
as protected intellectual products.

3.5. Sole Ownership by Artificial Intelligence

For Al to be recognized as the sole owner, it must
first be granted legal personhood. Proposals
suggest granting Al electronic personhood rather
than corporate personhood. However, even in this
scenario, issues such as Al’s accountability and the
transfer of rights remain complex and unresolved

4. CURRENT GLOBAL DEVELOPMENTS
ON THE [IMPACT OF ARTIFICIAL
INTELLIGENCE ON INTELLECTUAL
PROPERTY RIGHTS

The development of artificial intelligence has
sparked significant global discussions in the field
of intellectual property rights. Questions such as
whether the works created by Al can be subject to
copyright and who owns the rights to such works
are being examined within the legal systems of many
countries, with ongoing efforts to find solutions.”
Below are some notable recent developments
regarding the impact of Al on intellectual property
rights worldwide.

European Union

While discussions in the European Union regarding
artificial intelligence are primarily focused on ethics
and data privacy, there have also been notable
developments related to copyright. The European
Parliament’s 2017 report emphasized the need for
detailed examination of Al-related topics, such as
liability, intellectual property law, and ethics, and
proposed the recognition of electronic personhood
for AL® Similarly, the European Copyright Society
discussed whether Al-generated works can be

protected under copyright law and who should be
considered the rights holder during the 2018 summit
titled “Where is EU Copyright Going? The Current
EU Copyright Package and Challenges with Artificial
Intelligence.””

AIPPI

The International Association for the Protection
of Intellectual Property (AIPPI), with contributions
from 30 countries, including Turkiye, proposed
that Al-generated works could only be protected
by copyright if there is human intervention during
the creation process and other conditions are
met. This highlights the necessity of adapting
the criterion of 'reflecting the personality of the
author," traditionally requiring human authorship, to
technological advancements.””

United States

Tennessee became the first state to enact the
“Elvis Law,” which prevents the unauthorized use
of Al-generated voice recordings. Additionally,
the United States Patent and Trademark Office
(USPTO) released guidelines stating that Al-assisted
inventions can only receive patents if they involve
significant human contribution.”

China

In China, a draft law prepared by academics seeks to
regulate the principles, protection of rights, and legal
responsibilities concerning artificial intelligence. On
February 8, 2024, the Guangzhou Internet Court
found a GenAl service provider liable for copyright
infringement in a case filed by the licensee of the
Ultraman series. The court ruled that the Al service
produced images identical or similar to Ultraman
visuals and penalized the defendant for failing to
comply with GenAl Measures, including labeling
Al-generated content and adding risk warnings to
user agreements. This ruling underscores China’s
commitment to protecting intellectual property in
the Alera”
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goruntulerine  ozdes ya da benzer gorseller
Urettigini iddia etmistir. Mahkeme, davaliyi GenAl
Tedbirleri'ne uymadidr icin cezalandirmis ve yapay
zeka tarafindan Uretilen iceriklerin etiketlenmesi,
kullanici sozlesmelerine risk uyarilari eklenmesi gibi
yukumltltklerin yerine getirilmedidini belirtmistir.
Bu karar, Cin'in yapay zeka ve fikri mulkiyet koruma
cabalarini pekistirmektedir.?

Tirkiye

Turkiye’de ise yapay zeka ve telif hakkinin kesistigi
konulara iliskin ictihat henliz olusmamis olsa
da, uluslararasi platformlarda oldugu gibi Turk
doktrininde de bu durum sikca tartisilan bir konu
haline gelmis ve yapay zekaya ayri bir tuzel kisilik
veya elektronik kisilik tanimak, yapay zekanin ortaya
¢ikardigi calismalardan kaynakli hak/sorumluluklari
yapay zekanin sahibi ve programlayicisina tanimak
veya yapay zekanin meydana getirdigi Grint kamuya
mal etmek gibi farkli gorusler de tartisilir olmustur.

. SONUC

Sonug olarak, yapay zeka hayatimizda giderek
daha onemli bir aktor haline gelirken, mevcut
yasal duzenlemelerin  yetersizligi ve bu vyeni
teknolojinin ihtiyaclarina uygun ¢ozumler Gretilmesi
gerekliligi, ozellikle fikri mulkiyet hukuku alaninda
¢ozimlenmesi gereken bir mesele olarak 6ne
¢ikmaktadir. Yapay zekanin Grettidi Grnlerin eser
olarak kabul edilip edilmeyecedi, yapay zekanin eser
Uzerindeki hak sahipligi ve sorumluluk konulari gibi
konular doktrinde genis bir tartisma alani bulsa da
dunya genelinde pozitif hukuk kurallari cergevesinde
hentz somut bir adim atilmamistir. Ancak, Ulkemiz
dahil pek cok tlkede bu alanda istisareler yapilmakta,
girisimler baslatiimakta ve 6neriler sunulmaktadir.
Mahkemeler bugtine kadar verdikleri kararlarda,
yapay zekanin Urettidi  Urtnlere eser nitelidi
tanimamis olsalar da bu Grdnlerin bir tdr koruma
altina alinmasi gerektigi yonindeki yorumlari, bu
alanda ilerlemenin hiz kazanacagini gostermektedir.
Fikri mulkiyet hukuku agisindan ise, vyapay zekanin
klasik  kurallari  ve degerlendirme  kriterlerini
temelden dedistirecek venilikler getirecedi de
kacinilmazdir.
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Tirkiye

Although there is no established case law on the
intersection of Al and copyright in Turkey, these
issues are frequently debated in academic doctrine.
Suggestions include granting Al separate legal
or electronic personhood, attributing rights and
responsibilities stemming from Al-generated works
to the owner or programmer, or classifying Al-
generated products as public domain.

[I. CONCLUSION

In conclusion, as artificial intelligence becomes
an increasingly significant player in our lives, the
inadequacy of existing legal frameworks and the
need for solutions tailored to this new technology
stand out as critical issues, especially in the field
of intellectual property law. While debates about
whether Al-generated products qualify as works,
and questions about ownership and responsibility,
find broad discussion in legal doctrine, there has
yet to be a concrete step taken within the scope of
positive law worldwide. Nevertheless, consultations,
initiatives, and proposals are being advanced in
many countries, including Turkiye. Although courts
have not yet recognized Al-generated products as
works, their statements regarding the necessity of
protecting such products suggest that progress
in this field will accelerate. In terms of intellectual
property law, it is inevitable that Al will introduce
innovations that fundamentally alter traditional rules
and evaluation criteria.
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Ulkemizde en cok tercih edilen ortaklik turlerinden
biri olan anonim sirketlerde pay senetleri, 6102
sayilli  Turk Ticaret Kanunu'nun (“TTK”) 484-
S0Vinci maddeleri arasinda dizenlenmistir. Pay
kavrami; bolinmds bir butinden vyani sirket ana
sermayesinden, her bir pay sahibine dusen birbolum
olarak ifade edilebilecek olup anonim sirketlerin
kurulusunda esas sozlesmenin  veya sermaye
artinminda artirlan  sermayenin ticaret siciline
tescil edilmesiyle meydana gelmektedir. Bir baska
ifade ile her pay, sirket esas sermayesinin belirli
sayida birim degere bolinmus olan bir pargasini
ve diger paylardan ve sahibinden bagimsiz olarak
tam haklarin ve yukumlaltklerin kaynagini ifade
etmektedir.

Pay senetleri ise anonim sirketlerde pay sahipligini
ispat etmek ve paylar Gzerindeki hukuki islemleri
kolaylastirmak amaciyla paylari temsilen
cikartilmaktadir. Pay senedi bastiriimasini talep etme
hakki ile birlikte pay senetlerinin turlerini ve azinlhk
kavramini basliklar halinde inceleyebiliriz.

|. PAY SENETLERININ TURLERI

TTK'nin 484. maddesi uyarinca anonim sirketlerde
pay senetleri, nama ve hamiline vyazili olarak
duzenlenmektedir.

Anonim ortakhdin esas ilkelerine uygun olarak
hamiline yazili pay senetleri; payin sahibi yalnizca
hamilindenanlasilabildiginden anonimlik saglamakta
olup 6te yandan da pay sahipligi hakki ve devir
kolayligi saglamaktadir.! Nama yazili pay senetleriise
anonim ortakliktaki payin belirli bir kisi adina yazili
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oldugunu bildirici nitelikte olan pay senetleridir.

Pay senetlerinin kiymetli evrak niteligine haiz olmasi
sebebiyle pay senetlerinin sekli kanun koyucu
tarafindan ayrintili olarak duzenlenmistir. TTK'nin
Pay Senetlerinin Sekli baslikli 487/1 maddesinde
hem hamiline yazili pay senetleri hem de nama
yazili pay senetleri bakimindan gegerli olmak Gzere
sekil unsurlari belirtilmistir. TTK'nin 487/1 maddesi
uyarinca pay senetlerinde; sirketin i) unvaninin, ii)
sermaye tutarinin, ii) kurulus tarihinin, iv) kurulus
tarihindeki sermaye tutarinin, v) ¢ikarilan pay
senedinin tertibinin ve tescili tarihinin, vi) senedin
tarinanve itibaridegerinin ve vii) ka¢ payiicerdiginin
belirtmesi son olarak ise sirket adina imza etmeye
yetkili olanlardan en az ikisi tarafindan senedin imza
edilmis olmasi gerekmektedir.

Nama vazili pay senetleri bakimindan ise TTK'nin
487/2 maddesi ile yukarida belirtmis oldugumuz
TTK'nin 487/1 maddesinde yer alan sekil unsurlarina
ek olarak sahiplerinin i) adi ve soyadi veya ticaret
unvaninin, ii) yerlesim yerinin ve iii) pay senedi
bedelinin 6denmis olan miktarinin nama yazil hisse
senetlerinde yer almasi gerekmektedir.

II. ANONIM SIRKETLERDE AZINLIK
KAVRAMI

Anonim sirketlerde sermayeye dayali cogunluk ilkesi
benimsenmistir. Cogunluk ilkesi anonim sirketlerin
genel kurul toplantilarinda pay sahibinin ortaklik
islemlerine dair haklarini kullanmasinda énem
tasimakta olup oylarinin sermaye miktarina gore
kullanmasi ve kullanilan oylara gore karar alinmasini
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THE RIGHT OF MINORITY SHAREHOLDERS
TO REQUEST THE ISSUANCE OF SHARE
CERTIFICATES IN JOINT STOCK COMPANIES

Share certificates in joint stock companies, one of
the most preferred partnership types in Turkiye,
are requlated under Articles 484-501 of the Turkish
Commercial Code No. 6102 ("TCC"). The concept
of shares refers to a portion of the company's total
capital, which is divided among the shareholders,
and it is established either by the incorporation of
the company, with the articles of association or the
increase in capital being registered with the trade
registry. In other words, each share represents a
fraction of the company’s nominal capital, and it
signifies the source of all rights and obligations

independently of the other shares and shareholders.

Share certificates, on the other hand, are issued
to represent ownership of shares in joint stock
companies, to prove shareholder status, and to
facilitate legal transactions involving the shares. The
right to request the issuance of share certificates,
along with the types of share certificates and the
concept of minority shareholders, can be examined
under the following headings.

I. TYPES OF SHARE CERTIFICATES

According to Article 484 of the TCC, share
certificates in joint stock companies are issued in
either registered or bearer form.

In accordance with the fundamental principles of
joint stock companies, bearer share certificates
provide anonymity as the shareholder is only
identifiable by the possessor of the certificate,
ensuring the anonymity of ownership while also
facilitating the transfer of shares.! On the other hand,

registered share certificates are those that indicate

the share isissued in the name of a specific individual.

Given that share certificates possess the status of
valuable documents, their form is requlated in detail
by the legislator. Article 487/1 of the TCC, titled
"Form of Share Certificates” stipulates the necessary
formal requirements for both bearer and registered
share certificates. According to this provision, share
certificates must include the following details: i) the
company’s name, i) the amount of capital, iii) the
date of incorporation, iv) the capital amount at the
date of incorporation, v) the type and registration
date of the issued share certificate, vi) the type and
nominal value of the share certificate, and vii) the
number of shares represented by the certificate.
Finally, the certificate must be signed by at least
two persons authorized to sign on behalf of the
company.

With regard to registered share certificates, in
addition to the formal requirements specified in
Article 487/1 of the TCC, Article 487/2 stipulates
that the following details must also be included
on registered share certificates: i) the name and
surname or trade name of the shareholder, ii) the
shareholder's domicile, and iii) the amount of the
paid portion of the share certificate's value.

Il. THE CONCEPT OF MINORITY IN
JOINT-STOCK COMPANIES

In joint-stock companies, the principle of majority
based on capital is adopted. The majority principle
is important in the general assembly meetings of




ifade etmektedir. Yani bir baska deyisle, kural olarak
anonim sirketler ¢codunluk ilkesine gore yonetilir,
genel kurul toplantilarinda kararlar ¢odunlugun
olumlu oyu ile alinir.

Ancak  codunluk ilkesinin  mutlak  suretle
uygulanmasinin yaratacadi bir kisim sakincalarin
onlenebilmesi ve belirli gruplara hak ve imkanlar
saglanmasi amaci codunluk karsisinda azinlik haklari
veya azlik haklari kavramlarini dogurmustur ?TTK'nin
muhtelif diazenlemelerinde “azlik” ya da “azinhk”
ifadelerini gormek mumkinddr. TTK'da “azlik” ve
“azinhk” terimleri bir arada kullanildigindan kavram
birliginden s6z edilemeyecektir.’

TTK’da oransal azinlik, nominal azinlik ve fiili azinlik
olmak Uzere g farkli siniflandirma ile azinhgin
tespitine gidilmistir. Oransal azinlk terimi, TTK m.
411’de tanimlanmis olup sermayenin en az onda
birini halka agik anonim sirketlerde ise yirmide
birini olusturan pay sahipleri igin kullanilabilecektir.
TTK m. 486/3 kapsaminda pay senedi bastirilmasini
talep etme hakki bakimindan da oransal azinlk esas
alinmaktadir. Nominal azinlik terimiise yalnizca TTK
m. 439/17de duzenlenen 6zel denetim talep etme
hakki bakimindan karsimiza ¢ikmakta olup kanunda
belirlenen  miktardaki  paylarin  toplam itibari
dederine sahip pay sahipleri icin kullanilabilecektir.
Son olarak fiili azinlik ise, paylarin itibari degeri yahut
oy sayisina gore belirlenmeyen, genel kurulda var
olan yahut kullanilan oylarin sayisina gore tespit
edilen, her olayda farklilik arz eden azinlik pay
sahipleriicin kullanilabilecektir.®

IILAZINLIGIN PAY SENEDI
BASTIRILMASINI TALEP ETME HAKKI

Pay senedibastirilmasini talep etme hakkini, hamiline
yazili paylar ile nama yazili paylar bakimindan ayri
ayri dederlendirecediz. TTK m. 486/2 duzenlemesi
ile kanun koyucu anonim sirket paylarinin hamiline
yazili olmasi halinde vyonetim kurulunun, pay
bedelinin tamaminin 6denmesi tarihinden itibaren
U¢ ay icinde pay senetlerini bastirip pay sahiplerine
dagitma yukamlulaguna yaklemistir. Yani bu pozitif
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yukumlulik, yonetim kurulunun gerceklestirmesi
gerektigi odevleri arasinda vyerini almistir. Nama
yazili pay senedi basimi usulinden farkli olarak
buradayonetim kuruluna alacagihamiline yazili hisse
senedi basim kararinin tescil ve ilan zorunlulugu
getirilmistir. Ayrica yine bu duzenleme igerisinde
yonetim  kuruluna hamiline vyazili  pay senedi
basilana kadar gecici ilmuhaber c¢ikarabilecedi
belirtilmistir. Yonetim kurulu ilmdhaber cikarsa da;
pay senedi basilincaya kadar gegici olarak ilmihaber
¢ikarmak mumkun oldugundan, kanun koyucu bu
duzenleme ile hamiline yazili pay senedi basiminin
zaman gerektiren uygulama olmasi sebebiyle pay
sahiplerinin  bu sUregte zarara udgramamalarini
amacglamis oldugundan ve son olarak tedavulleri
farkli oldugundan yonetim kurulunun hamiline
yazili pay senedi bastirma yukdmlaliginden
kurtulamayacaktir.

TTK m. 486/3 dizenlemesi ile azinhdin istemi
halinde yonetim kurulunun nama yazili pay senedi
bastirip  sahiplerine  daditacadi  belirtilmistir.
Her ne kadar kanun hukminde acikca ifade
edilmese de doktrinde baskin goris, buradaki
azinlik kavramindan sermayenin en az onda birini
temsil eden pay sahiplerinin anlasiimasi gerektigi
yvonundedir. TTK m. 486/2 ile m. 486/3 birlikte
dederlendirildiginde, hamiline yazili pay senetlerinin
basimi yonetim kurulunun 6devi iken nama yazil
pay senedinin basiminin azinhigin istemine birakildidi
gorilmektedir. Bu noktada yonetim kurulu, hamiline
yazili pay bedellerinin tamaminin édenmesinden
sonraki 3 aylik strecte pay senedi bastirmaz yahut
nama vazili azinlik pay sahibinin istemine ragmen
nama vyazili pay senedini bastirmaz ise azinhigin bu
durumda haklarini nasil koruyacadi sorunu tzerinde
durulmasinda fayda olacaktir.

TTK m. 486 gerekgesinde agikga azinhdin istemine
ragmen yonetim kurulunun nama vazili  pay
senedi bastirmamasi  ve daditmamasi halinde
pay sahiplerinin  mahkemeye basvurabilecekleri
belirtilmektedir. Stphesiz ki, pay sahibinin bu
asamada nama vyazili pay senedi basimi talebi ile
eda davasi ikame etmesi mumkundar. Hatta sartlar
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joint-stock companies, as it governs the exercise
of shareholders' rights related to corporate affairs.
Under this principle, votes are cast in proportion to
the amount of capital held, and decisions are made
based on the votes cast. In other words, as a general
rule, joint-stock companies are managed according
to the majority principle, with decisions in general
assembly meetings being made by the affirmative
vote of the majority.

However, in order to prevent the potential
drawbacks arising from the absolute application of
the majority principle and to ensure that certain
groups are granted rights and opportunities, the
concepts of minority rights or minority interests
have emerged in opposition to the majority.? In
various provisions of the TCC, the terms "minority”
or "'minority shareholders" are used. Since the terms
‘minority" and 'minority shareholders" are used
together in the TCC, a unified understanding of the
concept cannot be established?

The TCC has introduced three distinct classifications
for determining minority shareholders: proportional
minority, nominal minority, and factual minority.
The term ‘'proportional minority" is defined in
Article 411 of the TCC and applies to shareholders
who hold at least one-tenth of the capital, or at
least one-twentieth of the capital in the case of a
publicly traded joint-stock company. The concept
of proportional minority is also used in relation to
the right to request the issuance of share certificates
as provided under Article 486, paragraph 3 of the
TCC. The term "nominal minority" appears solely in
Article 439, paragraph 1 of the TCC, which governs
the right to request a special audit. This term
applies to shareholders who hold shares with a total
nominal value that meets the amount specified by
law. Finally, "factual minority" refers to shareholders
whose minority status is not determined by the
nominal value of their shares or the number of votes
they hold. Instead, it is based on the actual number
of votes cast or present at the general assembly.
Factual minority may vary depending on the specific
circumstances of each meeting and the votes cast

during the assembly.#

. THE RIGHT OF THE MINORITY TO
REQUEST THE ISSUANCE OF SHARE
HOLDERS

The right to request the issuance of share
certificates will be evaluated separately for bearer
shares and registered shares. Under Article 486,
paragraph 2 of the TCC, the legislator imposes an
obligation on the board of directors to print and
distribute share certificates to shareholders within
three months from the date the full payment for the
shares is made, in the case of bearer shares. In other
words, this positive obligation has become one of
the duties the board of directors must fulfill. Unlike
the procedure for the issuance of registered share
certificates, in this case, the board of directors is
required to register and announce the decision to
issue bearer shares. In addition, it is also stated in
this requlation that the board of directors may issue
temporary share certificates until the bearer share
certificates are issued.Even if the board of directors
issues temporary certificates, since it is possible to
issue temporary bearer share certificates until the
share certificate is printed, since the legislator has
aimed to prevent the shareholders from incurring
losses in this process due to the fact that the printing
of bearer share certificates requires time, and finally,
since their circulation is different, the board of
directors cannot be released from the obligation to
print bearer share certificates.

Article 486, paragraph 3 of the TCC provides
that, upon the minority's request, the board of
directors must issue and distribute registered
share certificates. Although the statutory provision
does not explicitly define the term "minority," the
prevailing opinion in legal doctrine is that the term
refers to shareholders holding at least one-tenth of
the capital. When paragraphs 2 and 3 of Article 486 of
the TCC are considered together, it is clear that while
the issuance of bearer shares is the responsibility of
the board of directors, the issuance of registered
shares is left to the request of the minority. In this
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mevcut hale geldiginde yonetim kuruluna karsi
sorumluluk davasi da ikame edebilecektir. Ancak
kanun koyucu isbu dizenleme ile azinlik tarafindan
nama vyazil pay senetlerinin ¢ikartiimasi yonunde
istemde bulunulmasi halinde yonetim  kurulunun
ne kadar zamanda pay sahiplerine, pay senetlerini
dagitacagi yoninde agik bir dizenlemeye vyer
vermemistir. Ancak kiyasen TKK 486/2 maddesinde
belirtilen Gg¢ aylik stre strenin azinhdin nama yazili
hisse senetlerinin ¢ikartilmasi yoninde istemde
bulunmasi halinde de uygulama alani bulacadi
kanaatindeyiz.

Yonetim  kurulu  tarafindan  hamiline vyazili  pay
senetlerinin  basilmamasi durumu TTK m. 486
gerekgesinde  vyer  almamaktadir.  Doktrinde
mahkemenin yonetim kurulunun vyerine gegerek
karar vermesinin dodru olmadigi belirtilerek
hamiline  vyazili  pay sahibinin eda davasi
acamavyacadl belirtimekte ise de yonetim kurulu
tarafindan hamiline yazili pay senetlerini bastirma
yukumlultgunan  yerine  getirilmemesi  halinde
pay sahibinin sirkete karsi eda davasi acabilecedini
savunanlar da bulunmaktadir® Kanaatimizce, pay
bedelinin tamaminin édenmesi tarihinden itibaren
3 aylk sdrenin dolmus olmasina ragmen sirket
yonetim  kurulu  tarafindan  hamiline vyazili pay
senedinin bastinlmamis olmasi siphesiz ki; pay
sahibinin -ozellikle aile sirketlerinde- bircok farkli
konu bakimindan zarara ugramasina sebebiyet
verebilecek, baski unsuru teskil edebilecek ve
dogrudan kanunun yonetim kuruluna yukledigi
yukumlultgun ihlali sonucunu doguracak olup pay
sahibinin bu hakkini koruyabilmesi adina sirkete karsi
eda davasi agmasinda bir engel bulunmamaktadir.
Her ne kadar eda davalarinin konusu yapma,
borcu ifa etme olsa da TTK m. 486/1 kapsaminda
yonetim  kuruluna hamiline vyazili pay senedi
bastirma yukumluluga yuklendiginden davanin tiru
bakimindan da engel bulunmamaktadir. Hatta pay
senedi basiimamasindan dolayi pay sahibinin zarari
meydana gelir ise dogrudan zarar niteligindendir.®
Hamiline yazili paylarin basilmamasi sebebiyle pay
sahibinin zarara ugramasi halinde TTK m. 553 hukmu
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kapsaminda yonetim kuruluna karsi sorumluluk
davasi da acilabilecektir.”

Son olarak pay senedinin basimiicin ikame edilecek
eda davasi bakimindan mahkemece pay senedinin
basilarak pay sahibine teslimine karar verilmesi
halinde hikmun icrasi asamasinda sorun yasanmasi
da muhtemeldir. Ozellikle hamiline vazili pay
senedinin  basimi hakkinda verilecek mahkeme
ilami sonrasi ilaml icra takibine konu edilse dahi
icra mudarligunan yonetim kurulu yerine gegerek
karar almasi ve karari tescil ettirmesi mumkin
olmayacagindan dolayi yalnizca hamiline yazili pay
senedi basimina yonelik islemleri gerceklestirmek
Uzere sirkete kayyim atanmasi yonunde mahkeme
ilami tesis edilmesi gerektigi kanaatindeyiz.

1Sevi, Payin Devri, 5.205
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3 Ozden, Ece. “Sirketler Toplulugunda Azinlik Haklari ve Azinligin
Korunmasl.” Prof. Dr. Zuhtt Aytag'a Armagan,2024, ss. 1700

4 ULUSOY, Erol, Anonim Sirketlerde Bireysel ve Azinlik Pay Sahibi Haklari,
Ankara 2016, 5.72

5Bkz. SENER, Orug Hami, Ortakliklar Hukuku, 5. Basi, s.614, TEKINALP, Unal,
Sermaye Ortakliklarinin Yeni Hukuku,4.Basl, s.95,

6 Pay sahiplerive alacaklilarin anonim yonetim kurulu Gyelerine karsi
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7 Unal Tekinalp, Sermaye Ortakliklarinin Yeni Hukuku, 4. Basi, Vedat
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respect, it will be beneficial to address the problem
of how the minority will protectits rights if the board
of directors fails to issue share certificates within the
three-month period following the full payment of the
bearer share capital, or if the board does not issue
registered share certificates despite a request from a
minority shareholder holding registered shares.

In the reasoning of Article 486 of the TCC, it is
explicitly stated that if the board of directors fails
to issue and distribute registered share certificates
despitearequestfromthe minority, theshareholders
may seek judicial remedy. Undoubtedly, in such
a case, a shareholder may file a performance
action requesting the issuance of registered share
certificates. Furthermore, if the conditions are met,
the shareholder may also file a liability action against
the board of directors.s However, the legislator has
not provided a clear regulation on the time frame
within which the board of directors must distribute
the registered share certificates when the minority
makes such a request. However, by analogy, it is our
opinion that the three-month period specified in
Article 486, paragraph 2 of the TCC for the issuance
of bearer share certificates may also apply when the
minority requests the issuance of registered shares.

The failure to issue bearer share certificates by the
board of directors is not addressed in the reasoning
of Article 486 of the TCC. While some legal scholars
argue that it would not be correct for the court
to intervene and decide in place of the board of
directors, and thus, the holder of bearer shares
cannot file a performance action, others contend
that if the board fails to fulfill its obligation to issue
bearer share certificates, the shareholder may file
a performance action against the company. In
our view, if the three-month period has elapsed
from the full payment of the share capital and the
board of directors has still not issued the bearer
share certificates, this failure could undoubtedly
cause the shareholder to suffer losses, particularly
in family-owned companies. It could also serve as
a form of pressure and would directly result in a
violation of the obligation imposed on the board by

law. There would be no obstacle to the shareholder
filing a performance action against the company to
protect this right. Even though performance actions
generally involve compelling the performance of
an obligation, the board of directors is expressly
required to issue bearer share certificates under
Article 486, paragraph 1of the TCC, meaning there is
no legal barrier to filing such an action. In fact, if the
shareholder suffers damages as a result of the failure
to issue the share certificates, it would directly
constitute a claim for damages. If the shareholder
suffers damages due to the failure to issue bearer
share certificates, a liability action can also be filed
aqgainst the board of directors under Article 553 of
the TCC”

Finally, with regard to the performance action for
the issuance of share certificates, it is possible that
issues may arise during the enforcement stage if
the court orders the issuance and delivery of the
share certificates to the shareholder. Particularly,
after a court order is issued regarding the printing
of bearer share certificates, even if it is subject to
enforcement proceedings, it would not be possible
for the enforcement office to make decisions on
behalf of the board of directors or register the
decision. Therefore, it is our opinion that the court
should issue an order appointing a receiver to carry
out the procedures necessary for the issuance of
bearer share certificates.

1Sevi, Payin Devri, p. 205

2 Ozden, Ece. “Sirketler Toplulugunda Azinlik Haklar ve Azinligin Korunmasi
“In a Festschirft for Prof. Dr. Zuhtt Aytag,2024, pp. 2699

3 Ozden, Ece. “Sirketler Toplulugunda Azinlik Haklari ve Azinligin
Korunmasl.” In a Festschirft for Prof. Dr. ZihtU Aytag, 2024, pp. 1700

4 Ulusoy, Erol, Anonim Sirketlerde Bireysel ve Azinlik Pay Sahibi Haklari,
Ankara 2016, p. 72

5SENER, Orug Hami, Law od Partnerships, Sthed., p, 614; TEKINALP, Unal,
Sermaye Ortaklarinin Yeni Hukuku, 4th ed,, p. 95

6 For the distinction between direct and indirect damage in relation

to liability lawsuits that shareholders and creditors may file against the
members of the board of directors of a joint-stock company. Poroy et al
(Camoglu), Partnerships |, pp. 443-447; Sener, pp. 420-421
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I. GIRIS

6102 sayili Turk Ticaret Kanunu’'nun eski Turk Ticaret
Kanunu’'ndan ayrilan bir yonud, yonetim kurulunun
batil kararlarinin acik olarak dizenlenmis olmasidir.
Yokluktan farkli olarak, kurucu unsurlari bulunmakla
birlikte igerigiitibariyle agir hukuka aykiriliklariceren,
gecerlilik sartlari eksik olan hukuki islemler batildir.
Bu makalede vyonetim kurulu kararlarinin hangi
hallerde batil olacagi TTK 391. madde kapsaminda
dederlendirilecektir.

. YONETIM KURULUNUN  BATIL
KARARLARI

TTK'nin 391/1 htkmune goére; yonetim kurulunun
ozellikle (i) esit islem ilkesine aykiri olan, (i) anonim
sirketin temel yapisina uymayan veya sermayenin
korunmasi ilkesini gbzetmeyen, (iii) pay sahiplerinin,
ozellikle vazgecilmez nitelikteki haklarini ihlal
eden veya bunlarin kullanilmalarini kisitlayan ya da
guclestiren ve (iv) diger organlarin devredilemez
yetkilerine giren ve bu vyetkilerin devrine iliskin
kararlari batildir.

TTK 391. Maddenin saydidi butlan halleri sinirlayici
dedildir. Nitekim maddenin ilk cimlesinde “ozellikle”
sozcugu ile yapilan sayimin sinirlayict olmadidi
vurgulanmaktadir. Nitekim madde gerekgesinde de
bu husus “Hukumde, en ¢cok rastlanilan batil kararlar
orneklerle (sayim yoluyla) goésterilmistir” seklinde
belirtilmisti.  Bu nedenle maddede sayilanlar
disinda BK 27. maddesi anlaminda kanunun emredici
huktmlerine, ahlaka, kamu dizenine, kisilik haklarina
aykiriveya konusu imkansiz olan islemler (batil) kesin
olarak hukumsuzdir?2
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a. Esit islem ilkesine Aykiri Kararlar

Esit islem ilkesi, Ticaret Kanunu reformundan once
anonim sirketler hukukunun vazili olmayan bir
ilkesi iken yeni duzenlemede vasal bir kural olarak
ongorulmustur (TTK m.357)° Esit islem ilkesinden
anlasilmasi gereken esit hukuki kosullar altinda
olan tim pay sahiplerine esit davranilmasi, esit
muamele yapilmasi zorunlulugudur. Esitlik ilkesine
aykirilik, TMK m.2’de anlamini bulan durtstluk
kuralina da aykirilik teskil eder.* Ornedin, kar payinin
daditilmasina iliskin genel kurul gindeminde ver
alan bir maddeye aleyhte oy kullanan pay sahibinin
kar payi hakkindan yararlanamayacagina iliskin bir
karar, genel kurulda sermaye artirim karari alinirken
bazi pay sahiplerinin olumsuz oy kullanmalari veya
baska bir nedenle, yonetim kurulunun bu kisilere
yeni ¢ikarilacak paylarla ilgili olarak righan haklarin
kullanma olanadi vermemesi veya bakiye sermaye
borcu talep edilirken, bazi pay sahiplerinden bakiye
borcun tamami istenilirken, kurucu ortaklardan ise
sadece %50’sinin talep edilmesi, esit islem ilkesine
aykiri olup batildir®

b. Anonim Sirketin Temel Yapisina Uymayan veya
Sermayenin Korunmasi ilkesini Gdzetmeyen
Kararlar

Anonim sirketin temel yapisina aykiri kararlar TTK m.
391 gerekgesinde Isvigre doktrinini esas alinarak su
sekildeaciklanir: “Yonetimkurulu tarafindanemredici
hukumlere aykiri genel nitelik tasiyan hukuk koyan
kararlar gecgersizdir” Ornedin, bitin pay sahipleri
icin bilango aciklarini kapatmak amaciyla ek 6deme
yUkimU getiren bir yonetim kurulu karari anonim
sirketin temel yapisinin bir tanimlayici 6gesi olan pay
sahiplerinin sinirl sorumlulugu ilkesine aykirdir (TTK
m. 421/2-a hiukma sakhidir).” Baska bir drnek verilecek
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INVALID DECISIONS OF THE BOARD
OF DIRECTORS OF A JOINT STOCK

COMPANY

[. INTRODUCTION

Turkish Commercial Code No. 6102 is different
from the former Turkish Commercial Code by
specifically regulating the invalidity of the decisions
of the board of directors. Apart from nullity, legal
transactions that have constituent elements but
contain serious illegalities in terms of their content
and lack validity conditions are invalid. In this article,
the circumstances under which the decisions of the
board of directors will be invalid will be evaluated
within the under Article 391 of the TCC.

[I. INVALID DECISIONS OF THE BOARD
OF DIRECTORS

Pursuant to Article 391/1 of the TCC, the decisions
of the board of directors that (i) are against to the
principle of equal treatment, (i) do not comply with
the basic structure of the joint stock company or
do not observe the principle of capital protection,
(iii) violate the rights of the shareholders, especially
the inalienable rights of the shareholders, or restrict
or make it difficult to their exercise, and (iv) that
involved the inalienable powers of other bodies
and are related to the transfer of these powers are
invalid.

The nullity reasons listed in Article 391 of the TCC
are not restrictive. Hence, the first sentence of the
Article emphasizes that the enumeration made with
the word “in particular” is not restrictive. Thus, this
issue is also stated in the preamble of the article
as follows: “In the provision, the most common
invalid decisions are presented with examples (by

enumeration).”" For this reason, transactions that
are contrary to the mandatory provisions of the
law, morality, public order, personal rights or whose
subject matter is impossible (invalid) are absolutely
invalid except for those listed in the article within
the meaning of Article 27 of the Turkish Code of
Obligations.?

a. Decisions against to The Principle of Equal
Treatment

While the principle of equal treatment was an
unwritten principle of the law of joint stock
companies prior to the reform of the Commercial
Code, it is stipulated as a legal rule in the new
regulation (Art. 357 TCC).* The principle of equal
treatment shall be understood as the obligation to
treat all shareholders under equal legal conditions in
anequalmanner. Violation of the principle of equality
also constitutes a violation of the honesty rule as
defined in Article 2 of the Turkish Civil Code®. For
example, a decision stating that a shareholder who
votes against an item on the agenda of the general
assembly regarding the distribution of dividends
will not benefit from the right to dividends®, the
negative vote of some shareholders during the
capital increase decision in the general assembly, or
forany other reason, the board of directors does not
give these persons the opportunity to exercise their
pre-emptive rights in relation to the new shares to
be issued, or while demanding the balance capital
debt, demanding the entire balance debt from some
shareholders, and demanding only 50% of the debt
from the founding shareholders, is contrary to the
principle of equal treatment and is invalid ®




olursa anonim sirketlerde pay sahiplerinin borcuyla
ilgili olarak gegerli olan tek borg iliskisine aykiri
olan, pay sahiplerine taahhutleri disinda sonradan
ek yukamluluk veya kisisel sorumluluk getiren
kararlar veya genel kurullara katilma ve oy vermede
pay sahipleri veya temsilcileri yerine, delege ya da
mektupla oy verme sistemi veya her pay sahibi icin
veto hakki getiren haller, yonetim kurulunun bilanco
kararinin dagitilmasina karar vermesi anonim sirketin
temel yapisina veya organlar arasi gorev dagdilimina
uymayan ornekler olarak sayilmaktadir.®

Sermayenin korunmasi ilkesi agisindan ise, gegersiz
yonetim  kurulu  kararlari  arasinda; sermavyeyi
koruyan hukumlerin ihlal edilmesi de yer almaktadir.
Ornek olarak, itibari dederin altinda yeni pay ihrac
edilmesine iliskin olarak genel kurula sunulan
yonetim kurulu teklifi veya sirketin kasasindan
odenmek Uzere pay sahiplerine sirketten ¢ikma
taninmasi gibi ayni sekilde kar dagitimini genel kurul
yerine yonetim kurulunca karara baglanmasina iliskin
yonetim kurulu kararlari da sermayenin korumasi
ilkesine aykirilik nedeniyle gegersizdir.

c. Pay Sahiplerinin, Ozellikle Vazgegilmez
Nitelikteki Haklarini ihlal Eden Veya Bunlarin
Kullanilmalarini  Kisitlayan veya Guglestiren
Kararlar

TTK madde 391/1/c bendindeki yoénetim kurulu
kararlarinin gecersizlik sebebi, Uglncli kisiye pay
sahibinin haklarina esit dizeyde haklar taninmasi
dedil, pay sahibinin  vazgecilmez  haklarinin
kullanilmasinin ihlal edilmesi veya kisitlanmasidir.
Ornegin; iptal davasinin acilabilmesinin yonetim
kurulunun onayina tabi tutulmasi, anonim sirketin
kar elde etme ve paylasma amacinin terki, genel
kurula giris karti verilmesinin veya TTK'nin 437.
maddesi uyarinca bilgi alma ve incelemenin yonetim
kurulunun istedidi bir tashhitnamenin imzalanmasi
sartina  badlanmasi, genel kurula temsilci ile
katilmanin  (m.425) yasaklanmasi, badimsiz  ve
kurumsal temsilciler icin (m.428) sirkete teminat
yatirilmasi zorunlulugunun getirilmesi gibi”?
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d. Diger Organlarin Devredilemez Yetkilerine
Giren ve Bu Yetkilerin Devrine iliskin Kararlar

TTK m. 391/1 d bendi hikmua, anonim sirketin
temel yapisi ile ilgili olup, ayni zamanda organlarin
devredilemez ozellikle yasanin 375, 397 398 ve
408. maddelerinde yer alan dizenin korunmasini
amaclamaktadir. Hukim devredilemez yetkilerin
butin halinde oldugu gibi munferiden devrinde
de uygulanir'® Yasada anonim sirketin her organini
devredilmez nitelikteki yetki ve gorevleri sayilmistir.
Ornegin TTK madde 408 hikmuine gore esas
sozlesmenin  degistirilmesi,  Yonetim  Kurulu
Uyelerinin ve denetcilerin secimi ve Ucretlerin
tespiti, ibralari hakkinda karar verilmesi, yillik kar
Uzerinde tasarrufta bulunma, temettld ile kazanc
paylarini tespiti, yedek akgenin kara katilmasi dahil,
kullanilmasina iliskin  kararlarin  alinmasi, genel
kurulun devredilmez yetkileri arasindadir.”

ANONIM SIRKET YONETIM KURULUNUN BATIL KARARLARI
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b. Decisions That Do Not Comply with The Basic
Structure of The Joint Stock Company or Do Not
Observe the Principle of Capital Protection

The decisions against to the basic structure of the
joint stock company are explained in the preamble
to Art. 391 TCC, based on the Swiss doctrine, as
follows: “ The decisions of the board of directors that
are against the mandatory provisions of the general
rules of law are invalid.

For example, a resolution of the board of directors
imposing additional payment obligations for all
shareholders in order to cover balance sheet deficits
is contrary to the principle of limited liability of
shareholders, which is a defining principle of the
basic structure of the joint stock company (Art.
421/2-a of the TCC is reserved).” To give another
example, resolutions that are contrary to the
single debt relationship applicable in joint stock
companies in relation to the obligation of the
shareholders, resolutions that impose additional
obligations or personal liability on the shareholders
other than their commitments, or the delegate
or letter voting system instead of shareholders or
their representatives in attending and voting at the
general assemblies, or situations that impose veto
rights for each shareholder, or the decision of the
board of directors to distribute the balance sheet
resolution are considered as examples that do not
comply with the basic structure of the joint stock
company or the distribution of duties between the
organs of the company.®

Interms of the principle of capital protection, invalid
board decisions may also include violations of the
provisions that protecting the capital. For example,
the board of directors' proposals that submitted to
the general assembly regarding the issuance of new
shares below the nominal value, or the granting
of exit rights to the shareholders to be paid from
the company's cash register, as well as the board
of directors' resolutions regarding the dividend
distribution to be decided by the board of directors
instead of the general assembly are also invalid due
to the violation of the principle of capital protection.

c. Decisions That Violate Shareholders' Rights,
Especially Those That Are Inalienable, Or That
Restrict or Restrain Their Exercise.

The reason for the invalidity of the board of
directors' resolutions under Article 391/1/c of
the TCC is not the granting of rights equal to the
rights of the shareholder to the third party, but
the violation or restriction of the exercise of the
shareholder's inalienable rights. For example;
subjecting the filing of an annulment action to the
approval of the board of directors, abandoning the
purpose of the joint stock company to generate and
share profits, making the issuance of an entrance
card to the general assembly or making obtaining
and reviewing information pursuant to Article 437
of the TCC conditional upon the signing of a letter
of undertaking required by the board of directors,
prohibiting participation in the general assembly
with a representative (Article 425), and requiring
independent and corporate representatives (Article
428) to deposit collateral with the company?

d. Decisions That Fall Within the Inalienable
Powers of Other Bodies and Decisions Regarding
the Delegation of These Powers

The provision of Article 391/1subparagraph d of TCC
is related to the basic structure of the joint stock
company, and at the same time aims to protect the
non-transferable powers of the organs, especially
the order set forth in Articles 375, 397, 398 and 408
of the code. The provision applies to the transfer of
inalienable powers individually as well as in whole©
The code lists the inalienable powers and duties of
each organ of the joint stock company. For example,
according to Article 408 of the TCC, the amendment
of the articles of association, the election of the
members of the Board of Directors and auditors
and determination of their remuneration, making
decisions on their release, disposing of the annual
profit, determination of dividends and proift shares,
and taking decisions on the use of the reserve fund,
including its inclusion in the profit, are among the
inalienable powers of the general assembly."

INVALID DECISIONS OF THE BOARD OF DIRECTORS OF A JOINT STOCK COMPANY




1. SONUC

TTK m. 391 hangi yonetim kurulu kararlarinin batil
oldugunu 6rnekseme vyolu ile saymakla birlikte
icerigi itibariyle adir hukuka aykiriliklar igeren,
gecerlilik sartlari eksik olan yonetim kurulu kararlari
genel hukumler uyarinca batildir. Buna gore,
yonetim kurulunun ozellikle; esit islem ilkesine aykiri
olan, anonim sirketin temel yapisina uymayan veya
sermayenin korunmasi ilkesini gdzetmeyen, pay
sahiplerinin, 6zelliklevazgecilmez nitelikteki haklarini
ihlal eden veya bunlarin kullaniimalarini kisitlayan
ya da guglestiren ve diger organlarin devredilemez
yetkilerine giren ve bu vyetkilerin devrine iliskin
kararlari batildir. Batil oldugu mahkemece tespit
edilen karar bastan itibaren gecersiz olup hicbir
asamada hukum ifade etmez.
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1. CONCLUSION

Although Article 391 of the TCC lists by way of
example which resolutions of the board of directors
are invalid, resolutions of the board of directors that
contain serious violations of law and lack validity
conditions are invalid in accordance with the general
provisions. Accordingly, the decisions of the board
of directors that are contrary to the principle of
equal treatment, that do not comply with the basic
structure of the joint stock company or that do not
observe the principle of capital protection, that
violate the rights of the shareholders, especially the
inalienable rights of the shareholders, or that restrict
or make it difficult to exercise these rights, and that
fall within the inalienable powers of other organs and
regarding the transfer of these powers are invalid. A
decision that is determined to be invalid by the court
is null and void from the beginning and does not
take effect at any stage.
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I. GIRIS

Anonim sirketler, halka acik olmasalar ve sermaye
piyasasinda dogrudan yer almasalar dahi sektordeki
rekabet ve pazar dinamikleri Gzerinde onemli
rol oynayabilir. Genel kurul, anonim sirket ttzel
kisiliginin karar organidir ve bu tirsirketlerin yonetim
kadrosu ve gelecedi, genel kurulda alinan kararlarla
sekillenmektedir. Genel kurul kararlarinin iptali
talebi, 6102 sayili Turk Ticaret Kanunu’nun (“TTK”")
445 maddesi ile ortaklara taninan bir denetleme
mekanizmasidir. Bazi durumlarda alinan kararlarin
hukuki gegerliligi sorgulanabilecek ve iptali talep
edilebilecektir. Bu calisma ile halka acik olmayan
anonim sirketlerde genel kurul kararlarinin iptali ve
etki prensibi ele alinacaktir.

. GENEL KURUL KARARLARININ
IPTALI

TTK'nin 445. maddesi uyarinca, genel kurul kararlari
ancak kanuna, esas sozlesme hikUmlerine veya
duristluk kuralina aykiri ise iptal davasina konu
edilebilir.

i. Kanuna Aykirilik

TTK445. maddesiile kanuna aykiriliktan kasit yalnizca
“Turk Ticaret Kanunu” dedildir. Yasa koyucu; bilhassa
hukmu bu sekilde duzenlemis ve “kanuna aykirilik”
ibaresinin genis yorumlanmasini saglayarak bir genel
kurul kararini alakadar ettidi ol¢Ude tim mevzuat
hukumleri ile yazili olmayan hukuk kurallarini
kapsamasini istemistir. Pulash da ayni goristedir!
Ornegin, finansal tablolarin durtst resim ilkesine
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aykiri dizenlendidinden bahisle finansal tablolarin
onaylayan genel kurul karari iptal davasina konu
olabilecegi gibi yururlukte bulunan ve genel kurul
kararini alakadar eden tUm mevzuat hiukumlerine
aykiriliklar da iptal davasina konu olabilir.

ii. Esas S6zlesme Hikimlerine Aykirilik

Anonim sirket esas sozlesmesi; kurucularin sirket
kurma iradesini ortaya koydudu, sirketin temel
dizenini olusturan, sirketin ic ve dis iliskileri ile
pay sahiplerinin ortakliga ve birbirlerine karsi hak
ve yukamluluklerini duzenleyen, TTK'da vyer alan
zorunlu unsurlart iceren ve siki sekil sartlarina tabi
sozlesmedir. Ornedin bir sirketin esas sozlesmesi
ile TTK dakinden daha adir bir nisap kararlastiriimis
ve alinan genel kurul karar esas sozlesmeyle
belirtilen nisap olusmadan alinmissa veya yine esas
sozlesmede yonetim  kurulu Gyelerinin yeniden
segimini vyasaklayan hikim bulunmasina ragmen
eski Uye tekrar secilmis veya esas sozlesmede
yonetim kurulu Gyelidi icin yas ve meslek gibi
niteliklerine sahip olma sarti bulunmasina ragmen
bu sartlari tasimayan kisiler yonetim kuruluna
secilmisse bu kararlarin iptali talep edilebilecektir.
Ancak 6nemle vurgulamak gerekir ki esas sozlesme
ile kararlastirilan nisaba uygun alinmayan kararin
kanuni nisabi olusturup olusturmadigi da Gnemli bir
husustur. Zira, alinan karar kanuni nisabi karsiliyorsa
esas sozlesmeye avykirilk nedeniyle iptal edilebilir
olacak ancak kanuni nisabi da karsilamiyorsa
kararin “htkimsuz” oldudu sonucuna varilacaktir.
Yargitay'in dederlendirmesi de bu yondedir.”
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ANNULMENT OF GENERAL ASSEMBLY
RESOLUTIONS IN JOINT STOCK COMPANIES
AND THE PRINCIPLE OF EFFECTIVENESS

[. INTRODUCTION

Joint stock companies can play an important role in
the competition and market dynamics in the sector,
even if they are not publicly traded and are not
directly involved in the capital market. The general
assembly is the decision-making body of the joint
stock companylegalentityandthe managementstaff
and the future of such companies are shaped by the
decisions taken in the general assembly. The request
for annulment of general assembly resolutions is a
control mechanism granted to shareholders by
Article 445 of the Turkish Commercial Code No.
6102 ("TCC"). In some cases, the legal validity of the
resolutions may be questioned and their annulment
may be requested. In this study, the annulment of
general assembly resolutions and the principle of
influence in non-public joint stock companies will
be discussed.

. ANNULMENT OF
ASSEMBLY RESOLUTIONS

GENERAL

Pursuant to Article 445 of the TCC, general assembly
resolutions may only be subject to annulment if they
are contrary to the law, the provisions of the articles
of association or the rule of good faith.

i. Violation of the Law

Article 445 of the TCC does not only refer to the
"Turkish  Commercial Code" The legislator has
specifically requlated the provision in this way, and
by ensuring a broad interpretation of the phrase
'contravention of the law", the legislator intended to

cover all legislative provisions and unwritten rules of
law to the extent that they are relevant to a general
assembly resolution. Pulasli is of the same opinion.
For example, the general assembly resolution
approving the financial statements may be subject
to an action for annulment on the grounds that the
financial statements have been prepared in violation
of the principle of fair presentation, as well as all
provisions of the legislation in force and relevant to
the general assembly resolution may also be subject
to an action for annulment.

ii. Violation of the Articles of Association

The articles of association of a joint stock company is
a contract in which the founders express their will to
establish the company, which constitutes the basic
order of the company, which regulates the internal
and external relations of the company and the
rights and obligations of the shareholders towards
the company and each other, which contains the
mandatory elements set forth in the TCC and which
is subject to strict formal requirements. For example,
if a company's articles of association stipulates a
higher quorum than that stipulated in the TCC, and
the general assembly decision is taken without the
quorum specified in the articles of association, or
if the articles of association contains a provision
prohibiting the re-election of the members of the
board of directors, but the former member is re-
elected, or if the articles of association stipulates
the qualifications for board membership such as age
and profession, but persons who do not meet these
conditions are elected to the board of directors, the
annulment of these decisions may be requested.




iii. DUrdstlik Kuralina Aykirilik

4721 sayili Turk Medeni Kanunu'nun 2. maddesi ile
dizenlenen durstlik kuralina ve dolayisiyla hakkin
kotiye kullanilmasi yasadina aykir davranildigi
hallerde de alinan genel kurul kararinin iptali talep
edilebilecektir. Pulasli ve Camodlu; genel kurul
kararlarinin kanun ve esas sozlesme hukidmlerine
goruniste  uygun olmasinin yeterli  olmadigini,
cogunluk vetkilerini kottye kullanarak azligin ve
munferit ortaklarin  menfaatlerini ihlal ettiginde
alinan kararin durustluk kuralina aykirilik nedeniyle
iptalinin  gerektigini  agiklamaktadir®  Ornegin,
sirketin sermayesinin artirilmasi gerekmedigi halde
yalnizca yeterli ekonomik gucU bulunmayan pay
sahiplerinin sirketteki pay oranlarinin dustrilmesi
amaciyla alinan sermaye artinm kararinin iptali
talep edilebilecektir. Yargitay 11. Hukuk Dairesi,
davali sirketin  sermaye artisi  yapmasinin  bir
gereklilik oldugunu ancak bu daha az miktarla da
yapilabilecekken 250 kat artirilmasinin davacinin
cikarlarini zedeleyecegi ve duarustlik kurallarina
aykirilk — teskil edecedi gerekgesiyle  davanin
kabultne karar veren ilk derece mahkemesi kararini
onamistir.® Bir baska ornek olarak, Yargitay 11. Hukuk
Dairesi, her zaman kar eden bir anonim sirkette karin
dagitilmamasinin durtstluk kuralina aykirilik ile iptali
kabil olduguna hukmetmistir> Yargitay 11. Hukuk
Dairesi bir baska kararinda®, anonim ortaklikta pay
devrini kisitlayan genel kurul kararinin, Ttrk Medeni
Kanunu'nun 2.maddesindeki durtstlige (objektif
iyi niyete) aykiri oldugundan iptalinin gerektigine
hikmetmistir.

iv. iptal davasi agma sartlari

GCenel kurul kararinin iptalini talep edebilecek kisiler
TTK madde 446 ile duzenlenmistir. Genel kurul
toplantisinda hazir bulunup da karara olumsuz oy
veren ve bu muhalefetini tutanaga gegirten pay
sahipleriiptal davasi agabilir. Olumsuz oy kullanmayip
sadece kararlara karsi cikan veya cekimser kalan
pay sahipleri iptal davasi acamazlar. Muhalefet
serhinin toplanti tutanadina yazilmasi veterli olup
bunun ayrica pay sahibi tarafindan imzalanmasi ve
gerekce gosterilmesi sart degildir. Bunun yaninda,
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toplantida hazir bulunsun veya bulunmasin, olumsuz
oy kullanmis olsun ya da olmasin, ¢agrinin usuline
gore vyapilmadidini, gindemin geredi gibi ilan
edilmedigini genel kurula katilma yetkisi bulunmayan
kisilerin veya temsilcilerinin toplantiya katilip oy
kullandiklarini, genel kurula katilmasina haksiz olarak
izin verilmedidini ve s6z konusu aykiriliklarin genel
kurulkararinin alinmasinda etkili oldugunuileri stren
pay sahipleri de iptal davasi agmaya yetkilidir. Buna
ek olarak, yonetim kurulu ve alinan kararin yerine
getirilmesi kisisel sorumluluguna sebep olacaksa
yonetim kurulu Gyelerinden her biri kararin iptalini
talep edebilir. Ornedin, yonetim kurulu Gyeleri
ibra edilmemelerine iliskin karara karsi iptal davasi
acabilecektir’

v. Hak Disiiricd Sire

Anonim sirket genel kurul kararlari aleyhine kararin
alindigi tarihten itibaren Uc¢ ay igerisinde sirket
merkezinin  bulundugu vyerdeki Asliye Ticaret
Mahkemesi nezdinde iptal davasi acilabilecektir. Bu
strenin gecmesiyle birlikte iptal davasi acma hakki
dusmektedir.®

vi. Tedbir ve Teminat

TTK madde 449 uyarinca, davacinin kararlarinin
yuratalmesinin - durdurulmasi konusunda  tedbir
talebi mahkemece kabul edilebilir ancak buna
mukabil davali sirket her zaman TTK madde 448
uyarinca, sirketin  muhtemel zararlarina  karsilik
olarak davacilarin takdiri mahkemede olan bir
teminat yatirmasi talep edebilecektir. Ancak teminat
tutarinin, davacinin dava hakkini engellemeyecek
dlc ve miktarda olmasi gerekmektedir”

lIl. ETKI PRENSIBI

TTK'nin 446/b maddesinde sayilan kisiler tarafindan
acilan iptal davasinda davaci, alinan kararin iptalinin
gerektiren aykirihidin  kararin  alinmasinda  etkili
oldugunu ispatla yukumltdur. Dolayisiyla, ¢agrinin
usuline gore vyapimadigini, gundemin geregi
gibi ilan edilmedigini, genel kurula katilma yetkisi
bulunmayan kisilerin veya temsilcilerin toplantiya
katilip oy kullandiklarini, kendisinin genel kurula
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However, it should be emphasized that it is also
important to consider whether the resolution that
is not adopted in accordance with the quorum
stipulated in the articles of association constitutes
the legal quorum. This is because, if the resolution
meets the legal quorum, it may be annulled due
to violation of the articles of association; however,
if it does not meet the legal quorum, it shall be
concluded that the resolution is "null and void". This
is also the assessment of the Court of Cassation 2

iii. Breach of the Good Faith

Article 2 of the Turkish Civil Code No. 4721 provides
that the annulment of the general assembly
resolution may also be requested in cases where
the rule of good faith, and therefore the prohibition
of abuse of right, is violated. Pulash and Camodglu
explain that it is not sufficient for the general
assembly resolutions to be in compliance with the
provisions of the law and the articles of association
on the face of it, and when the majority abuses its
powers and violates the interests of the minority
and individual shareholders, the resolution should
be annulled due to violation of rule of good faith
For example, although the capital of the company
does not need to be increased, the annulment of the
capital increase decision taken for the sole purpose
of reducing the share ratios of the shareholders
who do not have sufficient economic power in the
company may be requested. The 11th Civil Chamber
of the Court of Cassation upheld the decision of
the court of first instance, which decided to accept
the lawsuit on the grounds that it was a necessity
for the defendant company to increase its capital,
but increasing it 250 times when this could have
been done with a smaller amount would damage
the interests of the plaintiff and would be contrary
to the rules of good faith.# As another example, the
1th Civil Chamber of the Court of Cassation ruled
that the non-distribution of profits in a joint stock
company that always makes a profit can be annulled
on the grounds of breach of good faith s In another
decision of the 11th Civil Chamber of the Court of
Cassation,® ruled that the general assembly decision
restricting the transfer of shares in a joint stock

company should be annulled as it is contrary to the
good faith (objective good faith) under Article 2 of
the Turkish Civil Code.

iv. Conditions for filing an annulment action

The persons who may request the annulment of
the general assembly resolution are regulated
under Article 446 of the TCC. Shareholders who are
present at the general assembly meeting and vote
against the resolution and record their opposition
in the minutes may file an action for annulment.
Shareholders who do not vote negatively but only
oppose the resolutions or abstain from voting may
not file an action for annulment. It is sufficient to
write the dissenting opinion in the minutes of the
meeting, and it is not required to be signed by the
shareholder and justified. In addition, shareholders
who claim that the invitation was not duly made,
that the agenda was not properly announced,
that persons or their representatives who are
not authorized to attend the general assembly
meeting attended and voted, that they were unfairly
denied permission to attend the general assembly
meeting, and that the aforementioned violations
were effective in the general assembly resolution,
whether they were present at the meeting or not,
and whether they voted negatively or not, are
also authorized to file an action for annulment. In
addition, the board of directors and each member of
the board of directors may request the annulment of
the resolution if the execution of the resolution will
cause personal liability. For example, the members
of the board of directors may file an action for
annulment against the decision not to release them.”

v. Prescription Period

An annulment action may be filed against the
resolutions of the general assembly of a joint
stock company before the Commercial Court of
First Instance in the place where the company
headquarters is located within three months from
the date of the resolution. With the expiration of this
period, the right to file an annulment lawsuit is lost 8
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katilmasina ve oy kullanmasina haksiz olarak izin
verilmedigini iddia eden ortaklar, ayrica genel kurul
karari ile aykirilik arasindaki etkiyi kanitlamakla
yUkumltdar. Aksi halde karar kanuna aykiri olsa
dahi iptal talebi reddedilecektir. Yargitay 11. Hukuk
Dairesi’/nin bu dodrultuda karari bulunmaktadir'®
Onemle belirtmek isteriz ki, Yargitay, doktrinde yer
alan bazi gorislerin™ aksine etki prensibini, hukuka
aykiri kararin alindigi genel kurulda yeter sayilara
etkisi olarak uygulamakta ve bu yonde kararlar
vermektedir.? Yargitay bir baska kararinda®, genel
kurul toplantisina yetkili olmayan kisilerin katiimasive
oy kullanmalari halinde, pay sahiplerinin kararlarinin
iptalini mahkemeden talep edebilecegini ancak bu
kimselerin kullandiklari oylarin alinan karara etkisi
yoksa, genel kurul kararinin iptal edilmeyecedini
kabul etmistir.

V. SONUC

Cenel kurul kararlarinin iptaline yonelik davalarin
onanun  alinmasi,  sirketlerin hukuki  streclerle
ugrasma oranini dustrerek daha verimli bir yonetim
saglar. Ozellikle aile sirketlerinde gerekli usul ve
esaslar goz onune alinmadan vyapilan genel kurul
toplantilari hem sirket hem de pay sahipleri igin hak
kaybina ve zarara neden olabilmektedir. Genel kurul
toplantilarinin yukarida da érnekleri verilen ayriliklar
onlenerek usul ve yasaya uygun olarak yirutilmesi
ve objektif sekilde yonetilmesi sirket aleyhine iptal
davasi acilmasina engel olacaktir.

TR

1 PULASLI H., Sirketler Hukuku Serhi, Cilt I, Adalet Yayincilik, 3. Baski, Ankara,
2018, s. 1056.2 Yargitay 11. Hukuk Dairesi, 24.09.1993 tarihli E. 5419/K.5826,
Pulasli, s.1060, dn.620

3 PULASLI's.1063; CAMOGLU (Poroy/Tekinalp), Ortakliklar I, Vedat Kitapcilik,
15. Basi, istanbul, 2021, s. 603

4 Yargitay 11. Hukuk Dairesi, 2015/10814 E. 2016/5122 K. sayili ve 05.05.2026
tarihli karar.

5Yargitay 11. Hukuk Dairesi 1977/4496 E.1977/2168 K. sayili ve 03.07.1977 tarihli
karar, ERIS G. Anonim Sirketler Hukuku, Ankara, 1995, 5. 789

6 Yargitay 11. Hukuk Dairesi, 28.12.1992, E.5506/K.11720, Pulash s.1063.dn.628

7 Yargitay 11. Hukuk Dairesi, 2014/8177 E. 2014/15155 K. sayili ve 02.10.2014
tarihli karar.

8 Yargitay 11. Hukuk Dairesi, 2021/8751 E. 2023/3091 K. sayili ve 18.05.2023
tarihli karar; Yargitay 11. Hukuk Dairesi, 2015/8744 E. 2016/3486 K. sayili ve
30.03.2026 tarihli karari.9 Yargitay 11. Hukuk Dairesi, 19.4.1983, E.1401/K.2033,
Pulasli s. 1111, dn.750

10 Yargitay 11. Hukuk Dairesi, 2016/5136 E. 2017/4389 K. sayili ve 14.09.2017
tarihli karar.

11 MOROCGLU E., Anonim Ortaklikta Genel Kurul Kararlarinin Hukimsuzluga,
On iki Levha Yayincilik, istanbul, 2014, 5.239.)

12 Yargitay 11. Hukuk Dairesi, 2015/7643 E. 2016/3843 K. sayili ve 07.04.2016
tarihlikarar.

13 TD. 13121973, E.73/75, K.73/487 (Batider, 9173, C.VI, Sa.1, 5. 188 vd.), Pulasl,
51089, dn.694

ANONIM SIRKETLERDE GENEL KURUL KARARLARININ IPTALI VE ETKI PRENSIBI

ENG

vi. Injuction and Collateral

Pursuant to Article 449 of the TCC, the court may
grant the plaintiff's request for an injunction to stay
the execution of the decisions of the defendant
company; however, the defendant company may
always request the plaintiffs to deposit a collateral,
at the discretion of the court, against the possible
damages of the company pursuant to Article 448
of the TCC. However, the amount of the collateral
must be in a size and amount that will not hinder the
plaintiff's right of action?

. PRINCIPLE OF INFLUENCE

In the annulment lawsuit filed by the persons listed
in Article 446/b of the TCC, the plaintiff is obliged
to prove that the violation requiring the annulment
of the resolution was effective in the resolution.
Therefore, shareholderswho claim that the invitation
was not duly made, that the agenda was not properly
announced, that persons or representatives who
are not authorized to attend the general assembly
meeting attended and voted, and that they were not
allowed to attend and vote in the general assembly
meeting unjustly, are also obliged to prove the effect
between the general assembly decision and the
contradiction. Otherwise the request for annulment
will be rejected even if the decision is illegal. The
11th Civil Chamber of the Court of Cassation has a
decision in this direction.” It is important to note
that, contrary to some opinions in the doctrine”, the
Court of Cassation applies the principle of influene
as the effect of the unlawfulness on the quorums in
the general assembly where the decision is taken
and gives decisions in this direction” In another
decision of the Court of Cassation”, accepted that
if unauthorized persons attend and vote at the
general assembly meeting, the shareholders may
request the annulment of the resolutions from the
court, but if the votes given by these persons do
not have any effect on the resolution, the general
assembly resolution shall not be annulled.

V. CONCLUSION

Preventing lawsuits for the annulment of general
assembly resolutions provides a more efficient
management by reducing the rate of companies
dealing with legal processes. Especially in family-
owned companies, general assembly meetings
held without taking into account the necessary
procedures and principles may cause loss of
rights and damages for both the company and the
shareholders. Conducting the general assembly
meetings in accordance with the procedure and the
law and managing them objectively by preventing
the above-mentioned divisions will prevent the
filing of an annulment lawsuit against the company.
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GIRIS

Idarelere kamu hizmetlerinin ifasi amaciyla ihtiyag
duyduklari hizmetlerin alimiigin ihaleler yoluyla 6zel
kisilerin imkanlarini kullanabilme imkani verilmis
olmakla birlikte, bu olanak siki sartlara baglanmistir.
Sozlesmeler s6z konusu oldugunda her ne kadar
taraflarin sozlesmenin tarnd, icerigini, taraflarini
secme 6zqurlugu taninmissa da taraflardan biriidare
oldugunda, ihaleler basta olmak Uzere cok sayida
sekil sarti karsimiza cikmaktadr.

Kamu ihalelerine getirilen siki sekil sartlari ile
bazi ihlaller halinde ongorilen idari yaptirimlarin
yani sira, birtakim ihlaller icin ise cezai yaptirimlar
ongorulmustir. Her ne kadar ihalelerin cezai boyutu
dustnaldugunde ihaleye fesat karistirma  sugu
ilk olarak akillara gelse de Tirk Ceza Kanunu'nda
kamu ihale hukukunu ilgilendiren hukdmler iki
basl olarak yer almaktadir. ihaleye fesat karistirma
sucu ihale surecindeki birtakim ihlallere iliskin
iken, edimin ifasina fesat karistirma sucu ise ihale
ile yuklenilen edimlerin ifasi asamasindaki ihlalleri
kapsamaktadir. Edimin ifasina fesat karistirma sucu,
yalnizca kamu ihaleleri ile yuklenilen edimlerden
ziyade kamu kurum veya kuruluslari, kamu kurumu
niteligindeki meslek kuruluslar, bunlarin istirakiyle
kurulmus sirketler, bunlarin bunyesinde faaliyet icra
eden vakiflar, kamu vyararina ¢alisan dernekler ya
da kooperatiflere karsi ihale disinda baska yollarla
taahhit altina girilen edimleri de kapsamakla
birlikte, yazimizda so6z konusu sug kamu ihaleleri ile
yuklenilen edimler baglaminda ele alinacaktir.
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KAMU IHALE HUKUKU
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EFSUN TURKER HUY
ehuy@egemenoglu.av.tr

KAMU IHALE SOZLESMELERI

Kamu Ihale Kanunu uyarinca sozlesme, mal veya
hizmet alimlari ile yapim islerinde idare ile yUklenici
arasinda yapilan yazili anlasmayi ifade etmektedir.

Kamu Ihale Sozlesmeleri Kanunu’'nun “Bu Kanun
kapsaminda yapilan kamu sozlesmelerinin taraflari,
sozlesme hikimlerinin uygulanmasinda esit hak ve
yukuamliltklere sahiptir. Ihale dokiimani ve sézlesme
hukumlerinde bu prensibe aykiri maddelere yer
verilemez. Kanunun yorum ve uygulanmasinda
bu prensip goz 6ninde bulundurulur” hikmunu
ihtiva eden 4/3 maddesi ile “Bu Kanunda hikim
bulunmayan hallerde Borglar Kanunu huktumleri
uygulanir” htkmnu ihtiva eden 36. maddesi dikkate
alindiginda, kamu ihale sdzlesmelerinin 6zel hukuk
sozlesmesi  niteliginde oldugunu  soyleyebiliriz.
Fakat her ne kadar taraflarin hak ve yukamlaltkler
bakimindan esit oldugu ifade edilse de kamu ihale
sozlesmelerinde gerek mevzuat kaynakli durumlara
gerekse hukuki iliskinin  niteliginden  dogan
uygulamalara bakildiginda, idarenin belirleyici ve
baskin yonune rastlamak mumkandur.

Buna ek olarak, kamu ihale sozlesmelerinin
akdedilmesi prosedurt, borglar hukukunun temel
ilkelerinden olan sozlesme serbestisi kapsamidisinda
yer almaktadir. Bilinmektedir ki kisiler, sozlesmenin
taraflarini ve icerigini kanunda ongorulen sinirlar
kapsaminda  6zguUrce  belirleyebilmektedir.  Bu
kural, TBK 26 hukmunin bir sonucudur. Sozlesme
serbestisi, sozlesme yapip yapmama, sozlesmenin
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THE OFFENSE OF RIGGING THE
PERFORMANCE OF AN OBLIGATION
IN THE CONTEXT OF PUBLIC

PROCUREMENT LAW

INTRODUCTION

Although  administrations are granted the
opportunity to utilize the resources of private
individuals through tenders for the procurement
of services necessary for the performance of public
services, this possibility is subject to stringent
conditions. In the context of contracts, while parties
are generally afforded the freedom to determine the
type, content, and counterparties of the agreement,
numerous formal requirements arise when one of
the parties is an administration, particularly in the
context of tenders.

The strict formalities imposed on public
procurements, aswellasthe administrative sanctions
prescribed for certain violations, are complemented
by criminal sanctions for other infractions. While
the offense of 'rigging a tender" may first come to
mind when considering the criminal dimension
of tenders, the Turkish Penal Code includes
provisions related to public procurement law under
two distinct categories The offense of 'rigging a
tender" pertains to certain violations occurring
during the tender process, whereas the offense of
‘rigging the performance of an obligation" covers
breaches committed during the fulfillment phase
of obligations undertaken via tenders. Notably, the
offense of rigging the performance of an obligation
encompasses not only obligations assumed through
public procurements but also those undertaken
through other means vis-a-vis public institutions
or organizations, professional organizations with

public institution status, companies established
with their participation, foundations operating
under their structure, public-benefit associations, or
cooperatives. However, this analysis will address the
aforementioned offense exclusively in the context of
obligations assumed through public procurements.

PUBLIC PROCUREMENT CONTRACTS

Pursuant to the Public Procurement Law, a contract
is a written agreement between the contracting
authority and the contractor for the procurement of
goods or services and construction works.

The Law on Public Procurement Contracts states
that “The parties to public contracts made under
this Law shall have equal rights and obligations in the
implementation of the provisions of the contract.
Provisions contrary to this principle cannot be
included in the tender documents and contract
provisions. This principle shall be considered in
the interpretation and application of the Law.” and
Article 36 which states that ‘In cases where there is
no provision in this Law, the provisions of the Code
of Obligations shall apply., we can say that public
procurement contracts are private law contracts.
However, although it is stated that the parties are
equal in terms of rights and obligations, it is possible
to observe the determinant and dominant aspect of
the administration in public procurement contracts,
both in terms of legislative provisions and practices
arising from the nature of the legal relationship.




icerigini, konusunu, turand ve taraflarini belirleme
ozqurlugana ifade etmektedir. Hal boyleyken
kamu ihale sozlesmelerinde, sozlesmenin tarafini
belirlemenin idarenin iradesinden ziyade kanundan
dodan bir prosedure tabi oldudu goérilmektedir.
Bununla birlikte sozlesmenin tirl ve iceridine
iliskin sinirlar da Kamu Thale Sozlesmeleri Kanunu ile
belirlenmistir.

YASAK FiiL VE DAVRANISLAR

Kamu ihale hukuku kapsaminda ihale streci Kamu
Ihale Kanunu ve Devlet ihale Kanunu ile, sozlesme
streci ise Kamu Ihale Sozlesmeleri Kanunu ile
duzenlenmektedir.

Bununla  birlikte  ihaleye  hazirlik,  ihalenin
tamamlanmasi  ve sozlesmenin  akdedilmesine
kadarki surec, ihaleye fesat karistirma kapsaminda;
sozlesme sonrasi sire¢ ise edimin ifasina fesat
karistirma sucuna konu olmaktadir.

Kamu Ihale Sozlesmeleri Kanunu uyarinca asadida
belirtilen fiiller “yasak fiil ve davranislar” olarak
addedilmistir:

“a) Hile, vaat, tehdit, nifuz kullanma, ¢ikar saglama,
anlasma, irtikap, rusvet suretiyle veya baska yollarla
sézlesmeye iliskin islemlere fesat karistirmak veya
buna tesebbus etmek.

b) Sahte belge dizenlemek, kullanmak veya bunlara
tesebbus etmek.

c) Sézlesme konusu isin yapilmasi veya teslimi
sirasinda hileli malzeme, ara¢ veya usuller kullanmak,
fen ve sanat kurallarina aykiri, eksik, hatali veya
kusurlu imalat yapmak.

d) Taahhudund vyerine getiricken idareye zarar
vermek.

e) Bilgi ve deneyimini idarenin zararina kullanmak
veya 29 uncu madde hikumlerine aykiri hareket
etmek.
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f) Mucbir sebepler disinda, ihale dokidmani ve
sézlesme hikamlerine uygun olarak taahhudund
yerine getirmemek.

g) Sézlesmenin 16 nci madde hikmdne aykiri olarak
devredilmesi veya devir alinmast.”

Hukimde sinirl sayida  belirtilen  yasak  filleri
icra edenler hakkinda, 26. madde uyarinca kamu
kurum ve kuruluslarinin ihalelerine  katilmaktan
yasaklama karari verilecektir. Icra edilen yasak
fillin ayni zamanda sug¢ teskil etmesi halinde ise,
hem idari yaptinm uygulanacak hem de faillerin
cezai sorumlulugu gundeme gelecektir. Bu husus
kanunun 27. maddesinde su sekilde ifade edilmistir:
“Is tamamlandiktan ve kabul islemi yapildiktan sonra
tespit edilmis olsa dahi, 25 inci maddede belirtilen fiil
veya davranislardan Turk Ceza Kanunu'na gore su¢
teskil eden fiil veya davranislarda bulunan gercek
veya tuzel kisiler ile o isteki ortak veya vekilleri
hakkinda Turk Ceza Kanunu hikumlerine gére ceza
kovusturmasi yapilmak Gzere yetkili Cumhuriyet
Savciligina sug¢ duyurusunda bulunulur”

So6z konusu vasak fiil ve davranislarin icrasi
neticesinde, ayni zamanda gorevi kotuye kullanma,
dolandiricilik, kamuya gerekli seylerin yokluguna
neden olma, ihaleye fesat karistirma, edimin ifasina
fesat karistirma, zimmet, rGsvet, irtikap suclarinin
olusmasi mumkan olmaktadir. Yazimizda ilgili filller
“edimin ifasina fesat karistirma sucu” kapsaminda
degerlendirilecektir.

EDIMIN IFASINA FESAT KARISTIRMA
SUCU

Edimin ifasina fesat karistirma sucu TCK m. 236
hikmuinde duzenlenmis olup ilgili hiokim  su
sekildedir

‘(1) Kamu kurum veya kuruluslari, kamu kurumu
niteligindeki meslek kuruluslari, bunlarin istirakiyle
kurulmus sirketler, bunlarin binyesinde faaliyet icra
eden vakiflar, kamu vararina calisan dernekler ya
da kooperatiflere karsi taahhdt altina girilen edimin
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In addition, the procedure for entering into public
procurement contracts falls outside the scope
of the principle of freedom of contract, which is
one of the fundamental principles of the law of
obligations. It is well-established that individuals
are free to determine the parties and content of a
contract within the limits prescribed by law. This rule
is a consequence of Article 26 of the Turkish Code
of Obligations. Freedom of contract refers to the
liberty to decide whether to enter into a contract, as
well as to determine the content, subject matter, type,
and parties of the contract. In this context, it is evident
that in public procurement contracts, determining
the contracting party is subject to a procedure
arising from legal provisions rather than the will of the
administration. Furthermore, the limits regarding the
type and content of the contract are also prescribed by
the Public Procurement Contracts Law.

PROHIBITED ACTS AND CONDUCT

Within the scope of public procurement law, the
tender process is requlated by Public Procurement
Lawandthe State Procurement Law, and the contract
process is regulated by the Public Procurement
Contracts Law.

However, the process from the preparation for the
tender, until the completion of the tender and the
conclusion of the contract is subject to the offense
of bid rigging, while the post-contract process is
subject to the offense of rigging the performance of
the performance.

Pursuant to the Public Procurement Contracts Law,
the following acts are considered as “prohibited acts
and conduct”

“a) Mixing or attempting to mix up the transactions
related to the contract by cheating, promising,
threatening, using influence, gaining benefit,
agreement, extortion, bribery or by other means.

b) Forging, using or attempting to use false
documents.

¢) To use fraudulent materials, tools or procedures
during the execution or delivery of the work
subject to the contract, to make incomplete, faulty
or defective production contrary to the rules of
science and art.

d) Damaging the administration while fulfilling its
commitment.

e) Using his/her knowledge and experience to the
detriment of the administration or acting contrary
to the provisions of Article 29.

f) Failure to fulfill its commitment in accordance
with the tender document and contract provisions,
except for force majeure.

g) Transfer or assignment of the contract in violation
of Article 16.”

Pursuant to Article 26, those who perform prohibited
acts specified in a limited number in the provision
will be banned from participating in the tenders
of public institutions and organizations. If the
prohibited act also constitutes a criminal offense,
both administrative sanctions and criminal liability
of the perpetrators will be imposed. This is stated in
Article 27 of the Law as follows: “Even if it is detected
after the work is completed and the acceptance
process is carried out, a criminal complaint shall
be filed with the competent Public Prosecutor’s
Office for criminal prosecution in accordance with
the provisions of the Turkish Penal Code against
real or legal persons and their partners or agents
in that business who commit acts or behaviors that
constitute a crime according to the Turkish Penal
Code among the acts or behaviors specified in
Article 25.”

As a result of the execution of these prohibited acts
and behaviors, it is also possible to commit crimes
of abuse of office, fraud, causing the absence of
public necessities, collusive tendering, fraudulent
non-performance, embezzlement, bribery and
extortion. In our article, the relevant acts will be
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ifasina fesat karistiran kisi, ¢ yildan yedi yila kadar
hapis cezasi ile cezalandirilir.

(2) Asagidaki fiillerin hileli olarak yapilmasi halinde,
edimin ifasina fesat karistirilmis sayilir:

a) Ihale kararinda veya sézlesmede evsafi belirtilen
maldan baska bir malin teslim veya kabul edilmesi.

b) hale kararinda veya sézlesmede belirtilen
miktardan eksik malin teslim veya kabul edilmesi.

¢) Edimin ihale kararinda veya sézlesmede belirtilen
strede ifa edilmemesine ragmen, suresinde ifa
edilmis gibi kabul edilmesi.

d) Yapim ihalelerinde eserin veya kullanilan
malzemenin  sartname  veya  sozlesmesinde
belirlenen sartlara, miktar veya niteliklere uygun
olmamasina ragmen kabul edilmesi.

e) Hizmet niteligindeki edimin, ihale kararinda veya
sézlesmede belirtilen sartlara gére verilmemesine
veya eksik verilmesine ragmen verilmis gibi kabul
edilmesi.

(3) Edimin ifasina fesat karistirma dolayisiyla menfaat
temin eden gérevli kisiler, ayrica bu nedenle ilgili su¢
hikmune gore cezalandirilirlar.”

MADDI UNSUR
FiiL

Su¢ taniminda, sinirl sayida secimlik hareketlere
yer verilmekle birlikte, bu hareketlerin hileli olarak
yapilmasi sarti aranmistir. Onemle belirtmek gerekir
ki gercek disi beyana dayali her fiil, hile olarak kabul
edilemeyecektir. Hilenin, ortalama zeka ve bilgiye
sahip bir kimseyi aldatabilecek nitelikle olmasi
aranmaktadir. Hile, Yargitay Ceza Cenel Kurulu
tarafindan “nitelikli yalan” olarak tanimlanmistir.

TR

“..Uygulamadaki yerlesmis kabule gore hile; 'Hile
nitelikli yalandir. Yalan belli oranda adir, yogun
ve ustaca olmali, sergilenis agisindan maddurun
denetleme olanadini ortadan kaldirmalidir. Kullanilan
hile ile magdur yanilgiya dasirilmeli ve yaniltma
sonucu kandirici davranislarla  yalanlara inanan
magdur tarafindan sanik veya baskasina haksiz ¢cikar
saglanmalidir... hileli davranisin aldatacak nitelikte
olmasi gerekir. Basit bir yalan hileli hareket olarak
kabul edilemez' olarak tanimlanmaktadir... Bununla
birlikte, hileli davranislar kisinin ya da kisilerin 6znel
durumlariitibariyla degil, nesnel élcitler esas alinmak
suretiyle, her somut olayin 6zelligine gére olaysal
olarak degerlendirilmeli, olayin ézelligi, magdurun
durumu, fiille olan iliskisi, kullanilan hilenin sekli,
kullanilmissa gizlenen veya dedistirilen belgenin
nitelikleri ayri ayri dikkate alinmalidir...” (Yargitay
CCK, 27.09.2016, E.2016/789, K.2016/323)

SUC TURLERINE GORE AYRIM

Edimin ifasina fesat karistirma sucunun secimlik
hareketli bir suc olmasi dolayisiyla, hikimde
sayili hareketlerden birinin gergeklesmesiyle sug
olusacaktir.

Sugun, yalnizca kanuni tanimda yer alan birtakim
filllerin icrasi suretiyle islenebilmesi mumkun
oldugundan, bagl hareketli su¢ oldugu soylenebilir.

Sucun sirf hareket sucu olmasi dolayisiyla sucun
tamamlanmasi, bir neticenin gerceklesmesine badli
degildir.

Sug turune iliskin diger bir husus, tehlike sucu ile
zarar sugu ayrimidir. Bu hususta edimin ifasina fesat
karistirma sucu bakimindan farkli degerlendirmeler
bulunmaktadir. Bilindigi Gzere sucun tamamlanmasi
igin sug ile korunan hukuki dederin zarara ugramasi
sartiaranmaktaysa bir zarar sugu, herhangibir zararin
varligi aranmiyorsa tehlike sucu s6z konusudur.
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evaluated within the scope of the “offense of rigging
the performance of the performance”.

THE OFFENSE OF FRAUDULENT
NON-PERFORMANCE

The crime of offense of fraudulent non-performance
is requlated under Article 236 of the TPC and the
relevant provision is as follows:

(1 A person who fraudulent non-performance
undertaken  against  public  institutions  or
organizations, professional organizations with the
status of public institutions, companies established
with their participation, foundations operating
under them, associations working for public benefit
or cooperatives shall be sentenced to imprisonment
from three to seven years.

2) If the following acts are committed fraudulently,
they shall be deemed to have conspired in the
fraudulent non-performance:

a) Delivery or acceptance of a good other than
the good whose characteristics are specified in the
tender decision or contract.

b) Delivery or acceptance of goods less than the
quantity specified in the tender decision or contract.

c) Accepting the performance as if it has been
performed in due time, although the performance
has not been performed within the period specified
in the tender decision or contract.

d) Accepting the work or the materials used in
construction tenders even though they do not
comply with the conditions, quantity or qualifications
specified in the specification or contract.

e) Accepting the performance in service as if it has
been performed despite the fact that it has not been
performed or incompletely performed according to

the conditions specified in the tender decision or
contract.

(3) Persons in charge who obtain benefits due to the
collusion in the fraudulent non-performance shall
also be punished according to the relevant criminal
provision for this reason.”

MATERIAL ELEMENT ACT

Although the definition of the offense includes a
limited number of elective acts, these acts must
be done fraudulently. It is important to note that
not every act based on untrue statements can be
considered as fraud. The deception must be capable
of deceiving a person of average intelligence and
knowledge. Deception is defined as “aggravated
lie” by the Criminal General Assembly of the Court
of Cassation. “According to the settled acceptance
in practice, cheating is defined as ‘Cheating is a
aggravated lie. The lie should be heavy, intense and
skillful to a certain extent, and should eliminate the
victim's ability to control in terms of display. With
the deception used, the victim must be misled and
unfair benefit must be provided to the defendant or
someone else by the victim who believes the lies with
deceptive behavior as a result of misleading ... The
fraudulent behavior must be of a deceptive nature.
A simple lie cannot be accepted as a fraudulent
act'.. However, fraudulent behavior should be
evaluated on a case-by-case basis according to
the characteristics of each concrete case, based on
objective criteria, not on the subjective situation of
the person or persons, and the characteristics of the
event, the situation of the victim, the relationship
with the act, the form of the trick used, and the
characteristics of the document concealed or
altered, if used, should be taken into consideration
separately...” (Criminal General Assembly of the
Court of Cassation, 27.09.2016, File No.2016/789,
Decision No.2016/323)
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Tehlike sucu ise kendi icinde somut tehlike sucu ve
soyut tehlike sugu olmak Uzere ikiye ayrilmaktadir.
Sugun tamamlanmasi icin bir tehlikenin varliginin
sart kosuldudu hallerde somut tehlike sucu s6z
konusu iken, sugun kanuni taniminda 6ngorulen
fillin gerceklesmesi halinde bir tehlikenin olustugu
varsayiliyorsa soyut tehlike sugu séz konusudur.
Bir gorise gore, bu sugun olusmasi icin bir zararin
meydana gelmesi sarti aranmadigindan bu su¢
bir tehlike sucu' iken; niteligi geredi beraberinde
bir zarar da getirdiginden dolayi, s6z konusu sug
bir zarar sucudur®. Kanaatimizce her ne kadar suc
neticesinde sugun oOzelliginden kaynakli bir zarar
meydana gelmekte ise de sucun olusmasi igin bir
zararin olusmasi sarti 6ngortlmedidinden -zarar
sucunun tanimi geredi- séz konusu sug bir soyut
tehlike sucudur.

FAIL

Sucun kanuni tanimindan da anlasildigr Gzere edimin
ifasina fesat karistirma sucunun faili, “teslim/ifa eden”
ve “kabul eden” kisilerdir. Bu kavramlarin kimleri
ifade ettigi hususunun netlestirilmesi igin, Kamu
Ihale Kanunu’'ndaki tanim ile birlikte degerlendirmek
uygun olacaktir. Sozlesmenin taraflari Kamu Ihale
Kanunu m.4 hukmunde yuklenici ve idare olarak
ongoérulmustir. Buna gore yiklenici, Uzerine ihale
yapilan ve sozlesme imzalanan istekliyi, idare ise
ihaleyi yapan -Kamu Ihale Kanunu kapsamindaki-
kurum ve kuruluslari ifade etmektedir. Dolayisiyla
teslim/ifa eden, Gzerine ihale yapilan ve sozlesmeyi
imzalayan istekli adina mali teslim etmeye veya isi
ifa etmeye yetkili olan kisiyi, kabul eden ise ihaleyi
yapan kurum ve kurulus adina mali/ifayr kabule
yetkili olan kisiyi ifade etmektedir.

Sucun herkes tarafindan islenebilen su¢ olmasi
halinde genel sug, yalnizca belirli kisiler tarafindan
islenebilmesi halinde ise 6zgi su¢ s6z konusu
olacaktir.  Ornegin; hirsizlk, yaralama, tehdit
gibi suclar herkes tarafindan islenebilen suclar
iken, rUsvet, iskence, gorevi kotlye kullanma
suclari 6zgl su¢ mahiyetindedir. Bu kapsamda
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degerlendirildiginde edimin ifasina fesat karistirma
sugunun, vyalnizca ihale ile yukuamluluk altina giren
ve idare adina edimi kabul etmeye vetkili kisiler
tarafindan islenebilen bir su¢ olmasi dolayisiyla
bu sugun ©6zgli su¢ mahiyetinde oldudunu
soyleyebiliriz.?

MAGDUR

Edimin ifasina fesat karistirma sucu, Turk Ceza
Kanunun Tkinci Kitabinin® “Topluma Karsi Suglar”
baslikli Uctinct Kisminin Dokuzuncu Bolimi altinda
duzenlenmektedir. Bu sugun maddurunun kamu,
bir baska deyisle toplumu olusturan butin bireyler
oldugu soylenebilir. Thalenin tarafi olan kurumun
ise -tlzel kisilerin ceza hukuku anlaminda maddur
olarak kabul edilemeyecedi dikkate alindiginda-
“suctan zarar goren” olarak kabult gerekmektedir.

SUCUN KONUSU

Kamu Ihale Kanunu ve Devlet Ihale Kanunu uyarinca
vapilmis olan ihaleler ile yuklenilen edimler bu sugun
konusunu olusturmakla birlikte, bu kanunlar kapsami
disindakiihaleler ve hatta 6zel hukuk sézlesmelerine
dayali edimler de bu suca konu olabilecektir. Zira
huktumde, genel olarak -belirtilen- kurumlara karsi
Ustlenilen edimlerin ifasindan soz edilmektedir.

MANEVI UNSUR

Sugun manevi unsuruna baktigimizda, bu sucun
taksirli haline iliskin olarak kanuni dizenlemeye ver
verilmediginden, sucun vyalnizca kasten islenen bir
su¢ oldugunu soyleyebiliriz.

HUKUKA AYKIRILIK UNSURU

Kanunda o6ngorilen su¢ tipine uygun fiil, kural
olarak hukuka aykiridir. Ancak bir hukuka uygunluk
sebebinin varligi halinde, tipe uygun fiil gergeklestidi
halde fill hukuka uygun kabul edilecek, bu sebeple
su¢ olusmayacak ve suc dolayisiyla failin cezai
sorumlulugu  dogmayacaktir.  Hukuka uygunluk
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DISTINCTION ACCORDING TO CRIME
TYPES

Since the crime of offense of fraudulent non-
performance, the contract is an optional offense,
the crime will occur with the realization of one of the
acts listed in the provision.

Since it is possible to commit the offense only
through the performance of certain acts included
in the legal definition, it can be said that it is a
dependent motion crime.

Since the crime is a crime of inchoate offense, the
completion of the crime does not depend on the
realization of a result.

Another issue regarding the type of crime is the
distinction between the crime of danger and the
crime of damage. In this regard, there are different
evaluations in terms of the crime of fraudulent
non-performance. As it is known, if the legal value
protected by the crime is required to be damaged in
orderto complete the crime, it is a harm crime, and if
no damage is required, it is a danger crime.

A crime of danger is classified into two categories:
concrete danger crimes and abstract danger crimes.
Incases where the existence of adangeris a prerequisite
for the completion of the crime, it is regarded as a
concrete danger crime. Conversely, if the occurrence
of danger is presumed upon the realization of the act
defined in the legal description of the offense, it is
considered an abstract danger crime.

According to one view, as the occurrence of harm
is not a condition for the formation of such a crime,
it is classified as a crime of danger. However, due
to its inherent nature, which entails accompanying
harm, the offense in question is characterized as a
crime of harm. In our opinion, although harm arises
as a consequence of the offense due to its nature,
the occurrence of harm is not a precondition for the
formation of the offense. Therefore, pursuant to the

definition of a crime of harm, the offense in question
constitutes an abstract danger crime.

OFFENDER

As evident from the legal definition of the offense,
the perpetrators of the crime of tampering
with the performance of an obligation are the
parties involved in the ‘'delivery/performance’
and 'acceptance"’ of the obligation. To clarify the
identities of these individuals, it is appropriate to
evaluate the terminology in conjunction with the
definitions provided under the Public Procurement
Law. Accordingto Article 4 of the Public Procurement
Law, the parties to the contract are defined as the
contractor and the administration. Accordingly, the
term "the delivering/performing party” refers
to the individual authorized to deliver the goods
or perform the work on behalf of the successful
bidder who was awarded the tender and signed
the contract. On the other hand, the term "the
accepting party" refers to the individual authorized
to accept the goods or performance on behalf of the
institution or organization conducting the tender.

If the crime is a crime that can be committed by
everyone, it will be a general crime, and if it can only
be committed by certain persons, it will be a specific
crime. For example; while crimes such as theft, injury
and threats are crimes that can be committed by
everyone, bribery, torture and abuse of office are
specific crimes. When evaluated in this context,
we can say that the crime of fraudulent non-
performance s a specific crime since itis a crime that
can only be committed by persons who are under
obligation with the tender and authorized to accept
the performance on behalf of the administration

VICTIM

The crime of offense of fraudulent non-performance
is requlated under Chapter Nine of the Third Section
titled “Crimes Against Society” of the Second Book
of the Turkish Criminal Code. It can be said that the
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sebepleri Turk Ceza Kanunu’nun Birinci Kitap, Ikinci
Kisim ikinci Bolumu altinda diuzenlenmekte olup;
hakkin kullanilimasi, gérevin ifasi, ilgilinin rizasi ve
mesru mudafaa olarak sayilabilir. ilgili bolumde
yalnizca hukuka uygunluk sebeplerine dedil, ayni
zamanda kusurlulugu azaltan veya ortadan kaldiran
sebeplere de yer verilmektedir. Hemen belirtmek
gerekir ki kusurlulugu azaltan veya ortadan kaldiran
bir sebebin wvarligi halinde -hukuka uygunluk
sebebinin varligindan farkli olarak- su¢ olusacak,
ancak failin ceza sorumlulugunun azalmasi veya
ortadan kalkmasi gindeme gelecektir.

SUCUN OZEL GORUNUS BICIMLERI
TESEBBUS

Failin islemeyi kastettigi bir sugu elverisli hareketlerle
dodrudan dogruya icraya baslayip da elinde olmayan
nedenlerle tamamlayamamasi halinde suca tesebbis
s6z konusu olacaktir. Edimin ifasina fesat karistirma
sucunun neticeli su¢ degil, sirf hareket sucu olmasi
dolayisiyla bu suca tesebbistn mumkin olmadidi
izlenimi olussa da, Yargitay ictihatlari uyarinca bu
suca tesebblis mumkandor.

Teslim ve kabul asamasina kadar gerceklestirilen
-sugun olusmasina hizmet edecek mahiyetteki
hareketler- hazirlik hareketleri olarak
nitelendirilecedinden dolayi filllerin bu asamada
kalmasi halinde tesebbusten soz edebilmek
mumkin  olmayacaktir.  Ancak icra  hareketi
niteliginde dederlendirilebilecek fiillerin olusum
sUrecinin  parcalara bolinebilmesi ve kesintinin
bu asamada gerceklesmesi halinde tesebbis soz
konusu olacaktir*

ISTIRAK

Edimin ifasina fesat karistirma sucuna hem fail olarak
hem de serik olarak katilmak mumkundur. Seriklik,
azmettirmek veya yardim etmek suretiyle mimkun
olmaktadir.
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Bu sugun bir 6zgu sug¢ olmasi dolayisiyla, bu sugun
hem dodgrudan faili hem musterek faili olabilmek,
failin teslim eden veya idare adina kabul etmeye
yetkili kisi olmasina bagdhdir. Normal sartlarda
-sugun olusumuna sagladidi katki geregi- musterek
fail olarak degerlendirilecek olan kisinin 6zgi suc
dolayisiyla fail icin ongérilen sartlari ibtiva etmemesi
halinde bu kisi, musterek fail olarak degil yardim
eden olarak sorumlu olacaktir.

Buna ek olarak bu suca azmettiren veya yardim eden
olarak katilim, herhangi bir 6zel sarta bagli degildir.

ICTIMA

Edimin ifasina fesat karistirma sucu kapsaminda
ongorulen  secimlik  hareketler,  Kamu  ihale
Sozlesmeleri Kanunu m. 25 hikmunde sayilan yasakli
filllerden bir kismini ihtiva etmektedir. Bu sebeple
Kamu Ihale Sézlesmeleri Kanunu m. 25 hikminde
sayilan vyasakl fiillerden, TCK m. 236 hikmunde
ongorilen secimlik hareketler disinda kalanlarin
suc teskil etmesi halinde, fail edimin ifasina fesat
karistirma sugu dolayisiyla dedil, fiile karsilik gelen
su¢ tanimini ihtiva eden dider sug/suglar dolayisiyla
cezalandinlacaktir®

Buna ek olarak, TCK m. 236 hukmunde sayilan
secimlik hareketler disinda baskaca hareketlerle
ihale sonucunda yuklenilen edime fesat karistirimis
olmasi halinde, edimin ifasina fesat karistirma
sucu dolayisiyla dedil, bu suclari dizenleyen genel
hukumler cercevesinde cezalandirma yoluna gitmek
gerekmektedir

Bununla birlikte edimin ifasina fesat karistirma
sucu taniminda sayilan secimlik hareketlerin icrasi
kapsaminda baskaca bir sugun olusmasi halinde
‘gérandste ictima” kurali geredi, edimin ifasina fesat
karistirma sugunun unsuru kapsamina giren suglar
bakimindan cezaya hikmolunmayacak, valnizca
edimin ifasina fesat karistirma sucu bakimindan
cezaya hikmolunacaktir. "Goérundste ictima”, esitli
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victim of this crime is the public, in other words, all
individuals who make up the society. The institution,
whichis a party to the tender - considering that legal
entities cannot be considered as victims in the sense
of criminal law - should be accepted as “damaged by
the crime”.

SUBJECT OF THE OFFENSE

Although tenders and performances undertaken
pursuant to the Public Procurement Law and the
State Procurement Law constitute the subject of
this offense, tenders outside the scope of these
laws and even performances based on private law
contracts may also be subject to this offense. This
is because the provision generally refers to the
performance of the obligations undertaken against
-specified- institutions.

MORAL ELEMENT

When we look at the moral element of the crime,
we can say that the crime is a crime committed
only intentionally, since there is no legal regulation
regarding the negligent form of this crime.

ELEMENT OF ILLEGALITY

As a rule, the act in accordance with the type of
crime stipulated in the law is unlawful. However, in
the presence of a reason for compliance with the
law, the act will be considered lawful even though
the act in accordance with the type has occurred,
therefore the crime will not occur and the criminal
responsibility of the perpetrator will not arise due to
the crime. The reasons for compliance with the law
are requlated underthe Turkish Criminal Code's Book
One, Part Two, Chapter Two and can be counted as
the exercise of the right, the performance of the
duty, the consent of the person concerned and
self-defense. The relevant section includes not only
the reasons for compliance with the law, but also
the reasons that reduce or eliminate culpability. It

should be noted immediately that in the presence
of a reason that reduces or eliminates culpability
-unlike the existence of a reason for compliance
with the law- the offense will occur, but the criminal
responsibility of the perpetrator will be reduced or
eliminated.

SPECIAL FORMS OF THE OFFENSE
ATTEMPT

In the event that the perpetrator starts to directly
execute a crime that he intends to commit with
favorable actions and fails to complete it due to
reasons beyond his control, an attempt to commit
the crime will be in question. Although it may appear
that attempt to commit this crime is not possible
due to the fact that the crime of fraudulent non-
performance is not a crime with an outcome, but a
crime of mere action, it is possibele to attempt this
crime in accordance with the jurisprudence of the
Court of Cassation.

Since the acts carried out until the stage of delivery
and acceptance - acts that will serve the formation
of the crime - will be characterized as preparatory
acts, it will not be possible to talk about the attempt
if the acts remain at this stage. However, if the
formation process of the acts that can be considered
as executive acts can be divided into parts and the
interruption occurs at this stage, the attempt will be
in question.*

AFFILIATION

Itispossibleto participateinthe offense unfraudulent
non-performance both as a perpetrator and as a co-
conspirator. Accomplice is possible by instigating or
assisting. Since this crime is a specific crime, being
both a direct perpetrator and a joint perpetrator of
this crime depends on the perpetrator being the
person authorized to deliver or accept on behalf
of the administration. If the person who would
normally be considered as a joint perpetrator -due

THE OFFENSE OF RIGGING THE PERFORMANCE OF AN OBLIGATION IN THE CONTEXT OF PUBLIC PROCUREMENT LAW




normlarin ayni fiille ilgili gérinmelerine ragmen,
aslinda bunlardan yalniz birinin uygulanabilmesidir®
Bu noktada belirtmek gerekir ki, TCK m. 236/
f. 3 maddesinde “Edimin ifasina fesat karistirma
dolayisiyla menfaat temin eden gérevli kisiler, ayrica
bu nedenle ilgili su¢ hikmtne gére cezalandirilirlar.”
hukmane yer verilmistir. Burada gorinuste igtima
kuralina bir istisna getirilerek; secimlik hareketleri
icra etmek suretiyle menfaat saglayan gorevlilerin,
gercek ictima hukumleri uyarinca hem edimin
ifasina fesat karistirma hem de bu kapsamda islenen
fiil/fiillerin baskaca su¢ olusturmasi halinde diger
suclar dolayisiyla cezalandirilacagi ifade edilmistir. Bu
noktada failin, kendisine veya bir baskasina menfaat
saglamasi konusunda bir aynm gozetilmemistir.
Dolayisiyla fail, bu sucunislenmesi suretiyle herhangi
bir kisi lehine menfaat sadlamissa, goriniste ictima
kurallari uygulanmayacak, failin bu kapsamdaki sug
teskil eden buatan filleri dolayisiyla sorumlulugu
dodacaktir.

SONUC

Ihale strecinin hukuka uygun bir sekilde idamesini
saglamak adina Turk Ceza Kanunu kapsaminda yer
verilen suclar, 765 sayili mulga Turk Ceza Kanunu’nun
Ikinci Kitap Ug¢lnct Bap Birinci Fasil altinda “Bir
kimse Turkiye Devleti hesabina olarak almaya veya
satmaya yahut yapmaya memur oldudu her nevi
esyanin alim veya satiminda veya pahasinda veya
miktarinda veya yapmasinda fesat karistirarak her ne
suretle olursa olsun irtikap eylerse on seneden asadi
olmamak Uzere adir hapis cezasiyle cezalandirilir ve
zarar kendisine 6dettirilir” hikmunu ihtiva eden 205.
maddesiile IkinciKitap Altinci Bap Besincifasil altinda
“Bir kimse yukardaki maddede yazili olan erzak ve
esyanin nev'inde ve keyfivet ve kemiyetinde hile
ve hud'a irtikap ederse alti aydan bes seneye kadar
hapis cezaisiyle beraberyirmi bes liradan ikiyiz liraya
kadar agir cezayi nakdi itasina mahkim olur. Resmi
daireye veya bir hizmeti ammeye mahsus olarak itasi
taahhut olunan sair levazima hile ve hud'a karistirdig
takdirde failin gorecedi ceza iki seneye kadar hapis
ve yuz elli liraya kadar cezayi naktidir” hikmuns
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ihtiva eden 362. maddesi ile duzenlenmistir. 5237
saylll Turk Ceza Kanunu'na baktigimizda, konuya
iliskin - duzenlemelerin sinirflarinin - daha  belirgin
oldugu gortlmektedir.  Ihale  strecine iliskin
olarak gerek Devlet Ihale Kanunu ve Kamu ihale
Kanunu'nda gerekse Kamu Ihale Sozlesmeleri
Kanunu’nda ver alan kazuistik dizenlemeler dikkate
alindiginda, konuya iliskin suclarin buna paralel
olarak secimlik hareketli olarak dizenlenmesi, su¢
teskil eden fiillerin sinirlarinin net olarak belirlenmesi
bakimindan isabetli bir tercih olmustur.
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to his/her contribution to the formation of the
crime- does not meet the conditions stipulated
for the perpetrator due to the specific crime, this
person will be responsible as an aider and abettor,
not as a joint perpetrator.

In addition, participating in this crime as an instigator
or accessory is not subject to any special conditions.

CONSEIL

The optional acts foreseen within the scope of the
offense of fraudulent non-performance include
some of the prohibited acts listed in Article 25 of
the Public Procurement Contracts Law. Therefore, in
the event that the prohibited acts listed in Article 25
of the Law on Public Procurement Contracts, other
than the optional acts stipulated in Article 236 of the
TPC, constitute a crime, the perpetrator will not be
punished for the crime of rigging the performance
of the performance, but for the other crime(s) that
contain the definition of the crime corresponding to
the act”

In addition, if the performance of an obligation
undertaken as a result of a tender is tampered with
through actions other than the alternative acts
specified in Article 236 of the Turkish Penal Code
(TPC), punishment should be sought not under
the offense of tampering with the performance
of an obligation but under the general provisions
governing such offenses.

However, if the commission of one of the alternative
acts defined within the scope of the offense of
tampering with the performance of an obligation
constitutes another offense, the principle of
"apparent concurrence’ applies. Accordingly, for
crimes falling within the elements of the offense of
tampering with the performance of an obligation, no
penalty will be imposed for the secondary offense,
and punishment will only be imposed for the
primary offense of tampering with the performance
of an obligation. "Apparent concurrence" refers
to cases where multiple legal norms appear to be

applicable to the same act but, in reality, only one of
them is enforceable ® It should be noted, however,
that Article 236(3) of the TPC provides: "Public
officials who obtain benefits by tampering with the
performance of an obligation shall also be punished
under the relevant provisions of law for this reason.”
This introduces an exception to the principle
of apparent concurrence. It is explicitly stated
that officials who obtain benefits by committing
alternative acts will be punished both for tampering
with the performance of an obligation and for any
additional offenses arising from their conduct under
the provisions governing real concurrence. Notably,
no distinction is made regarding whether the
benefit was obtained for the offender themselves
or for another person. Therefore, if the offense is
committed in a manner that provides benefit to any
individual, the rules of apparent concurrence will
not apply, and the offender will be held liable for all
criminal acts committed within this scope.

CONCLUSION

In order to ensure that the tender process is carried
out in accordance with the law, the crimes covered
under the Turkish Penal Code numbered with 765
are as follows: “If a person commits any act by any
means whatsoever, by means of any fraud in the
purchase or sale or in the price or in the quantity
or in the making of any kind of goods which he is
authorized to buy or sell or to make on behalf of
the State of Turkey, he shall be punished with heavy
imprisonment for a term not less than ten years and
the damage shall be made to be paid to him.” and
Article 205 of Book Two, Chapter Six, Section Six,
Chapter Five, “If a person commits fraud and deceit
in the type, quality and quantity of the provisions
and goods specified in the above article, he shall
be sentenced to imprisonment from six months to
five years and a heavy fine of twenty-five liras to
two hundred liras. In the event that the perpetrator
commits fraud and deceit in the official office or
other equipment that is undertaken to be provided
for a public service, the penalty to be imposed on
the perpetrator is imprisonment for up to two years
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GIRIS

Gerek agik kanun hukmi' gerekse de doktrinde
kabul bulmus ve kaliplasmis tanimiyla; acenteler,
ticari temsilci, ticari vekil, satis memuru va da
mustahdem gibi belirli bir sifati olmaksizin, bir
sozlesmeye dayanarak belirli bir yore veya yerde
sUrekli olarak ticari bir isletmeyi ilgilendiren akitlerde
aracilik etmeyi veya bunlari o isletme adina yapmayi
meslek edinmis gercek kisiler ya da faaliyet konusu
bu olan sirketlerdir. Bir tUr bagimsiz tacir yardimcisi
olan acenteler, anilan tanimdan da anlasilacagi tzere,
acentelik vyaptiklar isletmeye bagl olmayan bir
hukuki konumda ve bir sézlesme iliskisi icerisinde,
streklilik arz edecek bicimde acentesi olduklari
isletme icin olarak sozlesmelere aracilik edebilir
veyahut dogrudan acentesi olduklari isletme nam
ve hesabina sozlesme yapabilecektir. Buna karsilik,
acenteler aracilik ettigi veya acentesi olduklar
isletme nam ve hesabina yapmis oldugu sozlesmeler
icin gostermis oldudu c¢abalarin karsihgi olarak,
Ucrete hak kazanacaktir,

Hic suphe vyok ki acentelik iliskisi, taraflar
arasindaki bir sozlesme ile kurulmaktadir. Fakat, bu
sozlesmenin hukuki niteligi hakkinda doktrinde
bir fikir birligi bulunmamaktadir. Bir goruse
gore, acentelik soézlesmesinin kendine 6zgu (“sui
generis”) bir sozlesme oldudu savunulmakta ise
de baskin goruse gore acentelik iliskisinin bir tar is
gorme sozlesmesi olarak kabulU gerekir. Ancak, bu
gorustn de kendi icerisinde alt kivrimlari olup kimi
yazarlara gore acentelik sozlesmesi hizmet iliskisine
daha yakin yorumlanmakta ise de bizce -acentelik
sozlesmesinin gerek streklilik arz etmesi gerekse de
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acentenin bagimsiz hukuki konumu gibi durumlar da
g6z onunde bulundurularak- vekalet iliskisine daha
yakin goéren goris daha isabetlidir.? Nitekim, kanun
koyucu dabu gérist benimsemis olacak ki 6102 sayili
Turk Ticaret Kanunu’'nun acenteligi dizenleyen bazi
hukumlerinde 6098 sayili Tark Borglar Kanunu’nun
vekalet sozlesmesine iliskin  hiukdmlerine  atif
yapllmistir® Hatta oyle ki, pek cok hikimde acentesi
olunan isletme hakkinda dogrudan “muvekkil” olarak
bahsedilmistir.*

Hukukumuzda,  Acentelik  kurumuna iliskin
detaylar, 6102 sayili Turk Ticaret Kanunu’nun 102
vd. maddelerinde duzenlenmis olup acentelidi
diger tacir yardimcihdr kurumlarindan ayiran temel
ozelliklerden  bazilari  acentelik  sozlesmesinin
streklilik arz etmesi, Acentenin acentesi oldugu
isletmeden badimsiz bir hukuki konuma haiz olmasi,
acentesi oldugu isletmeyi ilgilendiren konularda,
GcUncu kisiler ile kurulacak sozlesmelere aracilik
etmesi veyahut bizzat acentesi oldugu isletme nam
ve hesabina sozlesme yapabilmesi ve son olarak,
taraflarin acentelik sozlesmesini tek tarafli olarak
feshetme hakkinin bulunmasi olarak sayilabilecektir.

Bu vyazimizda, acentelik kurumunu ayiran bir
baska temel ozellik olarak, 6102 sayili Turk Ticaret
Kanunu’nun 122 maddesi uyarinca acentelik
iliskisinin  sona ermesi akabinde ve detaylarina
asagida dedinecedimiz bazi kosullar cergevesinde,
acenteye taninmis olan “Denklestirme” (“Portfoy
Tazminati”) hakkini ele alacadiz.
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THE AGENT'S RIGHT TO CLAIM GOODWILL
INDEMNITY (PORTFOLIO COMPENSATION)
PURSUANT TO ARTICLE 122 OF THE TCC

INTRODUCTION

In accordance with both the clear provision of the
law' and the accepted and well-known definition
in the doctrine; agents are natural persons or
companies whose field of activity is to act as an
intermediary in contracts concerning a commercial
enterprise or to perform them on behalf of that
enterprise, without having a specific title such as
commercial representative, commercial attorney,
sales officer, or employee, on the basis of a contract,
in a certain region or place, on a permanent basis,
or real persons or companies whose field of activity
is this. Agents, who are a kind of independent
merchant assistant, as can be understood from the
aforementioned definition, can mediate contracts
for the business they are the agent of in a legal
position and in a contractual relationship that is
not affiliated with the business they act as an agent,
or they can make contracts directly on behalf and
account of the business they are the agent of. On
the other hand, the agents shall be entitled to a
fee in return for the efforts they have made for the
contracts they have mediated or made on behalf
and account of the business they are the agent of.

Without any doubt, the agency relationship is
established by a contract between the parties.
However, there is no consensus in the doctrine
on the legal nature of this contract. According to
one opinion, although it is argued that the agency
agreement is a sui generis contract, according to the
majority opinion, the agency relationship should be
acceptedasatype of contract forworksandservices.
However, this view also has its own sub-sections, and

accordingtosome authors, the agency agreement is
interpreted closer to the service relationship, but in
our opinion, taking into account the circumstances
such as the continuity of the agency agreement
and the independent legal position of the agent,
the view that the agency agreement is closer to the
attorneyship relation is more accurate? Indeed,
the legislator will have adopted this view, as some
provisions of the Turkish Commercial Code No. 6102
requlating agency have referred to the provisions of
the Turkish Code of Obligations No. 6098 regarding
the attorneyship relation? In fact, in many provisions,
the business entity, which is the agent, is directly
referred to as the “client”#

In Turkish law, the details regarding the agency
institution are regulated in Articles 102 et seq. of
the Turkish Commercial Code No. 6102. Some of the
main features that distinguish the agency from other
merchant assistance institutions are the continuity
of the agency agreement, the fact that the agency
has anindependent legal position from the enterprise
of which the agency is the agent, the intermediation
of contracts to be established with third parties on
matters concerning the enterprise of which the
agency is the agent, or the ability to make contracts
on behalf and account of the enterprise of which the
agency is the agent, and finally, the right of the parties
to unilaterally terminate the agency agreement.

In this article, we will focus on another key feature
that distinguishes the agency institution, namely
the right of " Goodwill Indemnity" (Portfolio
compensation) granted to the agent following the
termination of the agency relationship. This right, as




ACENTELIK SOZLESMESININ  SONA
ERMESI

Denklestirme  talebi, acentelik  sozlesmesinin
sona ermesi akabinde gindeme gelecedinden,
denklestirme talebine dedinmeden once kisaca,
acentelik iliskisinin  nasil sona erebilecedinden
de bahsetmek gerekecektir. Hukuken gegerli bir
acentelik sozlesmesi, belirli stirenin sona dolmasi,
taraflarda birinin 6lama, kisitlanmasi, iflasi ve sonraki
imkansizlik halleri gibi nedenler ile kendiliginden
sona erebilecedi gibi taraflarin anlasmasi veya
taraflardan  birinin  sozlesmeyi feshi gibi irade
beyaniyla da sona erebilir.

Acentelik  sozlesmesinin - sona ermesine  dair
dedinilmesi gereken en énemli husus, yukarida da
belirtildigi Gzere, taraflarin acentelik sozlesmesini
tek tarafli olarak feshetme hakkinin bulunmasidir.
Buna iliskin yasal dizenleme, 6102 sayili Turk Ticaret
Kanunu’nun 121/1 maddesi ile getirilmis olup ilgili
kanun hukmU acikca su sekildedir: “Belirsiz bir sire
icin yapilmis olan acentelik sézlesmesini, taraflardan
her biri ti¢ ay 6énceden ihbarda bulunmak sartiyla
feshedebilir. Sézlesme belirli bir sdre icin yapilmis
olsa bile hakli sebeplerden dolayr her zaman fesih
olunabilir.” Anilan acik kanun hikminden de
anlasilacagl Uzere, acentelik sozlesmesinin belirsiz
streli olmasi halinde, taraflar G¢ ay onceden karsl
tarafa bildirimde bulunarak, herhangi bir sebebin
varligina gerek olmaksizin, sézlesmenin feshiyoluna
gidebilecektir. Bu bildirimin, 6102 sayili Turk Ticaret
Kanunu’nun 18/11l maddesine uygun bicimde; noter,
taahhutlt mektup, telgraf veya guvenli elektronik
imza kullanilarak Kayith Elektronik Posta (KEP) sistemi
vasitasiyla gonderilmesi gerekmektedir.

Belirli sureli acentelik sozlesmeleri bakimindan ise
sirenin sona ermesiyle sozlesmenin sona erecedi
ve sure dolmaksizin yapilan fesihlerin hakli nedene
dayanmasi gerektidi agiktir. Ayrica, uygulamada
sikca karsilasilan bir durum olarak, belirli stireli olarak
akdedilmis bir acentelik sozlesmesinde surenin
dolmasina karsin, taraflarca yeni bir sozlesme
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veya strenin yine belirli bir strenin sonuna kadar
uzatildigina dair herhangi anlasma saglanmaksizin,
acentelik iliskisinin  devam etmesi s6z konusu
olabilmektedir. Bu gibi durumlarda, ne olacadi mulga
kanun doneminde doktrinde cesitli tartismalara
yol agmasina ragmen, yeni kanunda bu konuya da
aciklik getirme amaciyla; “Belirli sdre icin yapilan
bir acentelik sézlesmesinin, stre dolduktan sonra
uyqulanmaya devam edilmesi hélinde, sézlesme
belirsiz sureli héale gelir.” seklindeki agik kanun
hukmuneyerverilmistir.® Dogal olarak, belirlistrelibir
acentelik sozlesmesinde, belirli sire tamamlandiktan
sonra da taraflarca sozlesme iliskisi devam ettirilir ise
yukarida anilan 6102 sayili Turk Ticaret Kanunu’nun
121/1 maddesi kapsaminda, taraflarin her birinin, karsi
tarafa G¢ ay onceden ihbarda bulunmak kosuluyla,
tek tarafli olarak feshedebilmesi mumkun olacaktir.

DENKLESTIRME TALEBININ TANIMI VE
HUKUKI NITELIG]

Denklestirme talebi (ya da portfoy tazminati, portfoy
akgesi, musteri tazminati), Yargitay ictihatlarinda
sikca kullanilan tanimiyla; acentelik sdzlesmesi sona
erdikten sonra, bu iliskinin devami boyunca acentenin
kisisel ~gayretiyle varattigi musteri  cevresinden
muvekkilin yararlanmaya devam etmesi, acentenin ise
yararlanamamasi nedeniyle ugradigr karsiligidir.®

6762 sayili mulga Turk Ticaret Kanunu déneminde,
acentenin denklestirme talebine yonelik herhangi
bir acik vyasal dizenleme mevcut dedildi. Fakat,
6762 sayil mulga Turk Ticaret Kanunu'nun 134
Maddesinde vyer alan; “Muhik bir sebep olmadan
ve Uc¢ aylik ihbar maddetine riayet etmeksizin akdi
fesheden taraf, baslanmis islerin tamamlanmamasi
yUzinden diger tarafin udradidi zarari tazmine
mecburdur.” seklindeki duzenlemeden hareketle
gelisen vyargi igtihatlari ile acentenin denklestirme
talebi karsilik bulmaktaydi. Daha sonra, 6102 sayili
yeni Turk Ticaret Kanunu’nun 122. maddesi ile uzun
yillardir stregelen yargi uygulamasinin kanunlasmasi
ve denklestirme talebinin acik bir hukuki dayanagi
olmasi saglanmistir.
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per Article 122 of the Turkish Commercial Code No.
6102, arises under certain conditions, which will be
discussed in detail below.

TERMINATION OF THE AGENCY
AGREEMENT

Since the goodwill indemnity claim will be raised
following the termination of the agency agreement,
itwill be necessaryto briefly mention howthe agency
relationship may be terminated before addressing
the goodwill indemnity claim. A legally valid agency
agreement may be terminated automatically due to
the expiry of a certain period of time, death, restriction,
bankruptcy and subsequent impossibility of one of the
parties, as well as by the agreement of the parties or
by a declaration of will such as the termination of the
agreement by one of the parties.

The most important issue regarding the termination
oftheagencyagreementisthat, asmentioned above,
the parties have the right to unilaterally terminate
the agency agreement. The legal regulation on
this matter is provided in Article 121/1 of the Turkish
Commercial Code No. 6102, which states as follows:
"An agency agreement made for an indefinite term
may be terminated by either party upon giving three
months notice. Even if the agreement is made for a
definite term, it may always be terminated for just
cause.” As is clear from the explicit wording of the
law, if the agency agreement is for an indefinite term,
the parties may terminate the agreement without
providing any reason, by notifying the other party
three months in advance. This notification must be
sent via notary public, registered letter, telegram
or Registered Electronic Mail system using secure
electronic signature in accordance with Article 18/111
of the Turkish Commercial Code No. 6102.

For fixed-term agency agreements, it is clear that
the agreement will terminate with the expiration of
the term, and any termination before the term ends
must be based on just cause. Additionally, a situation
commonly encountered in practice is that, despite
the expiration of the term of a fixed-term agency

agreement, the agency relationship may continue
without a new agreement or an explicit extension of
the term. In such cases, although this issue caused
various debates in legal doctrine during the period
of the repealed law, the new law has clarified this
matter by stating: "If an agency agreement made
for a fixed term continues to be applied after the
expiration of the term, the agreement shall become
an agreement for an indefinite term.” Naturally, in
a fixed-term agency agreement, if the contractual
relationship continues after the expiration of the
term, as described above, pursuant to Article 121/1 of
the Turkish Commercial Code No. 6102, either party
may unilaterally terminate the agreement, provided
they give three months' notice to the other party.

DEFINITION AND LEGAL NATURE OF
THE CLAIM OF GOODWILL INDEMNITY

The definition of the goodwill indemnity (or
portfolio compensation, portfolio fund, customer
compensation), which is frequently used in the
jurisprudence of the Court of Cassation, is: after
the termination of the agency agreement, it is the
compensation suffered by the principal due to
the fact that the client continues to benefit from
the customer circle created by the agent through
personal efforts during the continuation of this
relationship, and the agent does not benefit from it

Under the repealed Turkish Commercial Code No.
6762, there was no explicit legal provision regarding
the agent's claim for the goodwill indemnity.
However, this issue was addressed through the
case law that developed based on Article 134 of the
repealed Turkish Commercial Code, which stated:
"The party terminating the contract without just
cause and without adhering to the three-month
notice period shall be liable for compensating the
otherparty for the damage caused by the incomplete
execution of the commenced work." Based on this
provision, case law recognized the agent's right to
compensation. Subsequently, with the enactment
of Article 122 of the new Turkish Commercial Code
No. 6102, the long-standing judicial practice was
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Kanun koyucu tarafindan, detaylarini asadida
aciklayacagimiz  birtakim  sartlar  gergevesinde,
denklestirme  talebi  hakkinin  taninmasinin
altinda yatan pek c¢ok farkli neden oldugundan
bahsedilebilecekse de baslica nedenlerin,
sozlesmede gozetilmesi gereken Ucret dengesinin
saglanmasi ve acentelik iliskisi sirasinda varatilan
musteri cevresinin kendine has ekonomik dederinin
devri nedeniyle dodan kazancin denk hale
getiriimesi seklinde oldugu soylenebilecektir. Pek
tabi, denklestirme talep etme hakkinin taninmasi,
buyuk olcide hakkaniyet ilkesine dayanmaktadir’
Ayrica, Ozellikle yurt disinda kurulu firmalarin
Turkiye'de distributorligund yuriten acentelerin de
denklestirme bedelinin éngérulmesiyle korundugu
soylenebilir.

Denklestirme talebinin hukuki niteligi, ozellikle bir
tazminat niteliginde olup olmadigi doktrinde uzun
tartismalara neden olmustur. Hakim gorise gore,
denklestirme talebi bir tazminat niteliginde olmayip
bir karsilik niteligindedir® Bizce de denklestirme
talebinin, hukuki anlamda bir tir tazminat olarak
nitelendirilmesi mumkun dedildir. Zira, tazminat,
bir kimsenin haksiz veya sozlesmeye aykiri bir fili
sonucunda kendi kusuruyla neden oldugu zarari
o6deme  yukamlilugu  olarak  tamimlanabilecek
olup bir acentenin sézlesme iliskisinin sona ermesi
akabinde, denklestirme talebinde bulunmasi icin
muvekkilinin haksiz ve/veya kusurlu bir eyleminin
bulunmasina gerek yoktur. Bir baska deyisle,
denklestirme talebinin ileri strtlmesi bakimindan
kusur  aranmamaktadir. Asadida detaylica
deginecedimiz  Uzere, denklestirme talebinin
sartlarina dair agik kanun hikmu de incelendiginde,
acentenin denklestirme talebinde bulunabilmesi
icin sozlesmenin haksiz bicimde sona erdirilmesine
ihtiyagc  bulunmamaktadir. Hicbir haksiz ve/veya
kusurlu eylemi olmayan bir muvekkil, sozlesmeyi
yukarida agiklandigr Gzere, 6102 sayili Turk Ticaret
Kanunu’nun 121/I htkmunde saglanan fesih hakkina
dayanarak, U¢ ay dnceden ihbarda bulunma sartiyla
usultne uygun bicimde feshetmis olsa dahi acente
denklestirme talebinde bulunabilecektir. Hatta
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oyle ki, acentenin olumua veya iflasi” nedeniyle
sozlesmenin - sona  ermesi ihtimalinde  dahi
denklestirme talebinde bulunabilecegi  kabul
gormektedir.

llaveten, dnemle belirtmek gerekir ki soézlesmenin
taraflarindan birinin borca aykiri bir davranisindan
kaynakli olarak, karsi tarafin sahip olacagi ve borglar
hukukun genel hikidmlerikapsamindatazminat talep
etme hakki, denklestirme talebinden tamamen ayri
ve farkli bir talep hakki olup birbirine karistirilmamasi
gerekmektedir.

Denklestirme  talebinin  hukuki niteliginin  bir
tazminat olduduna dair doktrinde aksi yonde
goriusler de mevcut olup bunlardan bir tanesinde,
denklestirmenin, acentelik sozlesmesinin  sona
ermesi akabinde vyapilan bir “mahsup” islemi
olmadigini, sézlesmenin sona ermesinden kaynakli
zarar ziyanin denklestirme yoluyla giderildigini,
dolayisiyla denklestirmenin aslinda bir tazminat
talebi oldugu ve kanundaki madde baslidinin da
“tazminat istemi” seklinde dedistirilmesi gerektigi
savunulmaktadir'® Zira, kanun koyucu tarafindan,
122. maddeye “denklestirme istemi” seklinde
baslik atilmis ise de madde igeriginde, acentenin
muvekkilinden talep edecedi bedelden “tazminat”
seklinde bahsedilmistir.

Ayrica, kanun koyucu tarafindan denklestirme talep
etme hakki duzenlenirken, 6102 sayili Turk Ticaret
Kanunu’nun 122. maddesinin son fikrasinda; “Bu
hakdm, hakkaniyete aykiri dusmedikce, tek saticilik
ile benzeri diger tekel hakki veren strekli sézlesme
iliskilerinin  sona ermesi hélinde de uygulanir”
seklindeki duzenlemeye ver verilerek, denklestirme
talep etme hakkinin acentelere ilaveten, acentelik
sozlesmesiyle benzer  ozellikleri bulunan
nitelikteki tek saticilik ve diger tekel hakki veren
strekli sozlesme iliskilerine de uygulanabilmesi
ongorulmistir.  Boylece,  hakkaniyete  uygun
dustigu ve denklestirme talebinin, asadida detaylica
aciklayacagimiz  kosullar yerine geldigi surece,
denklestirme talep etme hakkindan, tek saticilar
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codified, thereby providing a clear legal basis for the
agent's right to claim goodwill indemnity.

The recognition of the right to claim goodwill
indemnity, within the framework of certain
conditions to be detailed below, can be attributed
to several underlying reasons. However, the primary
reasons for this right’s recognition can be said to
stem from ensuring the proper balance of fees in
the agreement and compensating for the economic
value of the customer base created during the
agency relationship, which is transferred to the
principal. It can be argued that the granting of the
right to claim goodwill indemnity is largely based
on the principle of equity” Additionally, it can be
said that agents acting as distributors for foreign
companies operating in Turkey are also protected
through the provision for a goodwill indemnity.

The legal nature of the goodwill indemnity claim,
particularly whether it constitutes a form of
compensation technically, has been the subject of
extensive debate in legal doctrine. The prevailing
view is that the goodwill indemnity claim is not a
form of compensation technically, but rather a claim
for equivalent® In our opinion, it is not possible to
characterise the goodwill indemnity as a type of a
compensation in the legal sense. This is because
compensation can be defined as the obligation to
pay the damage caused by one's own negligence
as a result of a wrongful or unlawful act of another
person, and there is no need for an agent to claim
godwill indemnity following the termination of
the contractual relationship for the wrongful and/
or negligent act of his client. In other words, no
negligenceis required for the assertion of a goodwill
indemnity claim. As we will discuss in detail below,
when the express provision of the law regarding the
conditions of the godwill indemnity is examined,
it is not necessary for the agent to terminate the
contract unfairly in order to claim godwill indemnity.
Evenifa client, who has not committed any wrongful
and/or negligent act, has duly terminated the
contract based on the right of termination provided
in Article 121/1 of the Turkish Commercial Code No.

6102, as explained above, with the condition of
giving three months' notice, the agent will be able
to claim equalisation. In fact, it is accepted that the
agent may claim goodwill indemnity even in the
event of termination of the contract due to the
death or bankruptcy? of the agent.

Additionally, it is important to emphasize that the
right to claim compensation arising from a breach
of contract by one of the parties, as provided under
the general provisions of the law of obligations,
is 3 separate and distinct claim from the goodwill
indemnity (portfolio compensation). These two
different rights should not be confused.

There are also opposing views in legal doctrine
regarding the legal nature of the goodwill indemnity,
with one view arquing that the goodwill indemnity
is not a “set-off” (offsetting) procedure following
the termination of the agency agreement. It is
arqued that the loss resulting from the termination
of the agreement is rectified through the goodwill
indemnity, and thus, the goodwill indemnity
should be considered as a form of a technical
compensation. Furthermore, it is suggested that the
heading of the relevant provision in the law should
be amended to “claim of compensation”® This is
because, although the content of the Article refers
to the amount to be claimed by the agent from the
client as “compensation”.

Furthermore, while regulating the right to request
goodwill indemnity, in the last paragraph of
Article 122 of the Turkish Commercial Code No.
6102, stipulated that the right to request goodwill
indemnity may also be applied to sole dealers and
other similar permanent contractual relationships
granting a monopoly right, in addition to agencies,
by including the following provision: ‘This provision
shall also be applied in the event of the termination
of sole dealership and other similar permanent
contractual relationships granting a monopoly right,
unless it is contrary to equity. Thus, sole dealers
or similar merchants with permanent monopoly
rights may also benefit from the right to demand
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veya benzeri surekli tekel hakki sahibi tacirler de
yararlanabilecektir.

Denklestirme Talebinin Kosullari

6102 sayili Turk Ticaret Kanunu'nun “Denklestirme
istemi” baslkli 122. maddesinin birinci fikrasi su
sekildedir:

“Sozlesme iliskisinin sona ermesinden sonra;

a) Muvekkil, acentenin buldugu yeni mdusteriler
sayesinde, sézlesme iliskisinin sona ermesinden
sonra da 6nemli menfaatler elde ediyorsa,

b) Acente, sézlesme iliskisinin sona ermesinin Sonucu
olarak, onun tarafindan isletmeye kazandirilmis
mdusterilerle yapilmis veya kisa bir stre i¢inde
yapilacak olan isler dolayisiyla sézlesme iliskisi devam
etmis olsaydi elde edecedi Ucret isteme hakkini
kaybediyorsa ve

c)Somutolayinézellikvesartlaridegerlendirildiginde,
o6denmesi hakkaniyete uygun disUyorsa, acente
muvekkilden uygun bir tazminat isteyebilir.”

Ayrica, ayni maddenin U¢lncy fikrasi da su
sekildedir: “Mdvekkilin, feshi hakli gésterecek bir
eylemi olmadan, acente sézlesmeyi feshetmisse
veya acentenin kusuru sebebiyle sézlesme muivekkil
tarafindan hakli sebeplerle feshedilmisse, acente
denklestirme isteminde bulunamaz.”

Yukarida anilan acik kanun hukimlerinden de
anlasilacagl  Uzere, hukukumuzda  acentenin
denklestirme talebinde bulunabilmesi icin: I
Acentenin  sozlesme  kapsaminda  kazandirdid
musterilerden kaynakli olarak muvekkilin onemli
menfaatler elde etmeye devam etmesi, II. Acentenin
sozlesmenin sona ermesi nedeniyle maddi olarak
kayba ugramasi, Ill.  Acenteye denklestirme
odenmesinin  hakkaniyete uygun dismesi, V.
Acentelik sozlesmesinin, acentenin haksiz feshi veya
acentenin kusuru sebebiyle muvekkilin hakl feshi ile
sona ermis olmamasi, kosullari aranmaktadir.
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Acentenin denklestirme talebinde bulunabilmesi
icin yukarida anilan kosullarin kimdulatif olarak bir
araya gelmesi gerekmektedir. Baska bir deyisle,
anilan kosullarin somut olay bakimindan hep birlikte
mevcut olmasi gerekmektedir.

Denklestirmenin Hesaplanmasi

Yukarida anilan tim bu kosullar sadlandiginda,
muvekkil  tarafindan  acenteye  denklestirme
bedelinin 6denmesine karar verilecektir. Taraflar
arasinda  vyasanacak uyusmazlik vyargiya intikal
ettiginde, hakim tarafindan bilirkisiler marifetiyle
taraf ticari defter ve kayitlari Gzerinde inceleme
yaptirilacak, raporlar alinacaktir. Bu incelemeler
sonucunda, hem yukarida anilan sartlarin saglanip
saglanmadigi kontrol edilmesi gerekecek hem de
odenmesi kararlastinlacak denklestirme bedelinin
hesaplanmasi sadlanacaktir.

Ancak, denklestirme bedelin hesaplanmasina iliskin
de kanunen bazi sinirlar getirilmistir. Buna gore
belirlenecek tutar, acentenin son bes vyillik faaliyeti
sonucu aldigi yillik komisyon veya diger 6demelerin
ortalamasini asamayacaktir. Ayrica, sozlesme iliskisi
daha kisa bir stre devam etmisse, faaliyetin devami
sirasindaki ortalama esas alinacaktir.

Doktrinde, denklestirme hesabina iliskin cesitli
hesaplamayontemlerinedairdnerilerbulunmaktaysa
da vyarqgl kararlarinda genellikle oldukga net ve
basit bir hesaplama yontemini esas almaktadir.
Yargi kararlarinda, somut olayda denklestirmenin
kosullarininve unsurlarin bulundugu tespit edildikten
sonra, acentenin son bes yillik faaliyeti sonucu aldidi
yillik komisyon veya dider 6demelerin ortalamasi
hesaplanmaktadir. Daha sonra bunun Uzerinden,
sartlari varsa hakkaniyet indirimi vapilarak, karar
verilecek denklestirme tutarina ulasiimaktadir.”

Denklestirme Talebinden Onceden
Vazgegilememesi

6102 sayil Turk Ticaret Kanunu’nun 122. maddesinin
dordunct  fikrasi  uyarinca  denklestirme  talep
etme hakkindan o6nceden vazgecilemeyecedi
kararlastinlmis  olup acik  kanun hikmuinden
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equalisation, as long as it is in accordance with equity
and the conditions for demanding equalisation are
fulfilled, which will be explained in detail below.

Conditions for the Goodwill Indemnity

The first paragraph of Article 122 titled ‘Equalisation
request” of the Turkish Commercial Code No. 6102
is as follows :

“Afterthetermination of the contractual relationship;
a) If the client obtains significant benefits after the
termination of the contractual relationship, thanks
to the new customers found by the agent,

b) the agent, as a result of the termination of the
contractual relationship, loses the right to demand
the remuneration that he would have obtained if
the contractual relationship had continued for the
works performed or to be performed within a short
period of time with the customers brought into the
business by him, and

c) When the characteristics and conditions of the
concrete case are evaluated, the agent may request
an appropriate compensation from the client, if the
payment of such compensation is in accordance
with equity.”

In addition, the third paragraph of the same article
reads as follows: 'If the agent has terminated
the contract without a justifiable cause or if the
client has terminated the contract with just cause
due to the agent’s fault, the agent may not claim
compensation.”

As can be understood from the above-mentioned
clear provisions of the law, in order for the agent
to claim a goodwill indemnity in Turkish law: I. The
client must continue to benefit significantly from
the customers introduced by the agent during the
course of the contract, Il. The agent must suffer a
financial loss as a result of the termination of the
contract, Ill. The payment of compensation to the
agent must be equitable, IV. The agency agreement
must not have ended due to the unjust termination
by the agent or the lawful termination by the client
due to the agent’s fault.

In order for the agent to make an goodwill
indemnity claim, the above-mentioned conditions
must cumulatively come together. In other words,
the aforementioned conditions must be present
togetherin the case of the concrete event.

Calculation of the Goodwill Indemnity

Once all the above-mentioned conditions are
met, it will be decided to pay the indemnity to the
agent by the client. When the dispute between the
parties is referred to the judiciary, the judge will have
the commercial books and records of the parties
examined by experts and reports will be obtained.
As a result of these examinations, it will be necessary
to check whether the above-mentioned conditions
are met," and the calculation of the indemnity to be
paid will be ensured.

However, some limits are imposed by law on the
calculation of the indemnity amount. Accordingly,
the amount to be determined shall not exceed
the average of the annual commission or other
payments received by the agent as a result of the last
five years of activity. In addition, if the contractual
relationship has continued for a shorter period of
time, the average during the continuation of the
activity shall be taken as basis.

Although there are suggestions regarding various
calculation methods in the doctrine, judicial
decisions are generally based on a very clear and
simple calculation method. In the judicial decisions,
after determining that the conditions and elements
of the goodwill indemnity are found in the concrete
case, the average of the annual commissions or
other payments received by the agency as a result of
its activities for the last five years is calculated. Then,
the amount of indemnity to be decided is reached
by making equitable deductions, if applicable.”

Non-waivability of the Goodwill Indemnity

Pursuant to the fourth paragraph of Article 122
of the Turkish Commercial Code No. 6102, it has
been decided that the right to claim the goodwill
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de anlasilacagi Gzere, kanun koyucu, pesinen
sozlesmeye konulan bir htkim veya sozlesme
sonrasinda vyapilan baska bir anlasma vasitasiyla,
sozlesmenin  sona  ermesinden  once  (yani
denklestirme hakki hentz dogmamisken) acentenin
bu hakkindan vazgecmesini, emredici bir hukum ile
yasaklamistir. Nitekim, Yargitay verlesik ictihatlari
uyarinca da denklestirme talebinden feragate
yonelik olarak, sozlesme sona ermeden dnce yapilan
sozlesmeler de gegerli kabul edilmemektedir®

Ayrica, kanun gerekgesinde de acentelik sozlesmesi
akdedilmeden &énce taraflarin “gizli bir sézlesme”
yapllarak,  ‘acentelik sézlesmesi  akdedilmesini
acentenin daha sonra denklestirme isteminden
feragat edecedi sartina baglamalarin” hukmunin
dolanilmasi niteligi tasimakta oldugdu belirtilmistir.

Denklestirme Talebinde Bulunma Siiresi

Yine, 6102 sayili Turk Ticaret Kanunu’nun 122.
maddesinin dordunct fikrasinin, bu sefer ikinci
cumlesinde: “Denklestirme istem hakkinin sézlesme
iliskisinin sona ermesinden itibaren bir yil icinde
ileri sdrdlmesi gerekir.” seklinde duzenlemeye
ver verilerek, acentenin denklestirme talebinde
bulunmasi igin bir (1) yillik stre ongortlmustir.
Doktrinde, bu strenin hukuki niteligi tartisma
konusudur. Kimi gorislere gore bir yillik strenin
hak dUstrtcli stre oldudu kimi gorislere goére
ise zamanasimi suresi oldugu one surilmektedir.
Ancak, denklestirme talebinin amacinin, hakkaniyet
geredince ve acentenin talebine badl olarak,
acentenin mahrum kaldigi bir karsihigin kendisine
o6denmesi oldugu goz onunde bulundurulursa,
bu strenin hak dustrici sure olarak kabull daha
dogrudur™

Onemle belirtmek gerekir ki, anilan kanun
hiukmundeki  hak  dusuricd  sure,  yalnizca
denklestirme (portfoy tazminati) talebine iliskin
uygulama alani bulacaktir. Acentelik sozlesmesinden
kaynakli diger talepler yoninden gegerli kabul
edilmemesi gerekmektedir. Uygulamada, acentelik
sozlesmesinin haksiz feshinden kaynakli yoksun
kalinan kar vb. zarar kalemleri, komisyon alacaklari
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gibi taraflar arasindaki iliskiden kaynaklanan ve
Turk Borglar Kanunu’nun 147. maddesi uyarinca bes
(5) yillik zamanasimina tabi baskaca alacak iddialari
da denklestirme (portfoy tazminati) talebi ile ayni
davada ileri strilmektedir. Bu durumda, yerlesik
Yargitay ictihatlari dogrultusunda®, bir (1) yillik hak
duslrict  sure, yalnizca denklestirme  (portfoy
tazminat)) talebi bakimindan uygulama alani
bulacaginin kabult gerekir'®
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indemnity cannot be waived in advance, and as can
be understood from the express provision of the law,
the legislator has prohibited the agent from waiving
this right before the termination of the contract (i.e.
when the right to claim indemnity has not yet arisen)
by means of a provision inserted in the contract in
advance or through another agreement made after
the contract, with a mandatory provision. As a matter
of fact, according to the established jurisprudence of
the Court of Cassation, the agreements made before
the termination of the contract in order to waive the
goodwill indemnity claim are not accepted as valid.”

Moreover, in the reasoning of the law, it is stated
that the parties, before the conclusion of the agency
agreement, conclude a ‘secret agreement’ and
‘condition the conclusion of the agency agreement
on the condition that the agent will later waive the
right to claim goodwill indemnity’, which constitutes
aviolation of the provision of the law.

Time Limit for Filing a Compensation Claim
Additionally, the fourth paragraph of Article
122 of the Turkish Commercial Code No. 6102,
in its second sentence, provides: “The right to
request compensation must be asserted within
one year from the termination of the contractual
relationship.” This establishes a one (1) year period
for the agent to file a indemnity claim. There is
debate in the doctrine regarding the legal nature
of this period. Some views assert that the one-year
period is a limitation period, while others consider
it a preclusive period. However, considering that
the purpose of the goodwill indemnity claim is to
provide the agent with indemnifiction for what they
have been deprived of, based on equity and at the
agent’s request, it is more accurate to regard this
period as a preclusive period."

It is important to note that the preclusive period in
the aforementioned statutory provision applies only
to the goodwill indemnity (portfolio compensation)
claim. It should not apply to other claims arising from
the agency agreement. In practice, claims for other
damages, such as the loss of profits or commission

claims resulting from the unjust termination of
the agency agreement, are often asserted in the
same case as the goodwill indemnity (portfolio
compensation) claim. In this case, consistent with
the established case law of the Court of Cassation®,
the one (1) year preclusive period will apply only to
the compensation (portfolio compensation) claim,
and not to other claims arising from the contractual
relationship, which may still be subject to the five
(5) year limitation period under Article 147 of the
Turkish Code of Obligations.”
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Iki tarafa bor¢ vyikleyen bir sozlesme iliskisi
niteligindeki is iliskisinde ; isginin asli edim
yukamlalugu yapma borcu (is gorme ) iken isverenin
asli edim yukumluligu ise Gcret 6deme borcudur.

Asli edim yukumlalikleri, borg iliskisinin  birincil
yerine getirilmesi gereken konular oldugundan;
yan yukumluluklerinden bagimsizdir, Yan
yukamlulukleri ise; sozlesmenin amacina uygun
sekilde gerceklestirilmesine ve edimden beklenen
faydanin vyerine getirilebilmesi icin fayda saglayan
hatta sozlesmenin karsi tarafinin kisiligini/ malinin
korunmasini da saglayan ikincil yukamlultklerdir.

Yan yukumlulikler kanundan dodabilecedi gibi,
taraflar arasinda imzalanan sozlesme sartlarindan ya
da durustluk kurallari geredi somut olayin sartlarina
gore de ortaya cikabilir. Ornegin; isveren agisindan
ticari anlamda kritik 6nem arz eden bir bilginin is¢i
tarafindan ifsa edilmemesi gerekir. Sozlesme ile
dizenleme altina alinmamis olsa dahi; iscinin aksi
yondeki davranisi yan yukamlulugan ihlali anlamina
gelebilecektir.

Yan  yukamloluklerini  ihlali halinde,  taraflar
arasindaki guven iliskisi, hakkaniyet ve duaristlik
kurallari g6z onune alindiginda sozlesmeye aykirilik
hukumlerinin isletilebilecedi kabul edilmektedir.
Ornedin; Iscinin bilgi verme yukamlalaga, iscinin
rekabet etmeme borcu, is¢i ayartmadan kaginma
yukamlulugu, cikar saglamaktan ve risvet almaktan
kacinma yukumlaltigu gibi yakumlalikler bunlarin
baslicalaridir.

Yan vyukumlaltklerin tdrlerini ifaya yardimci ve
koruma yukamlulugtu olarak iki baslik altinda
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degerlendirmek mumkan: '

1 - Ifaya yardimar yan yukumlulikler belirlenirken;
somutiliskiveya borg iliskisinin amacina bakilir. Bunlar
ornek olarak; muhafaza, aciklama, bilgi verme, hesap
verme, hazirlama (6n ¢alisma) , sadlama(temin etme)
ile isbirligi yapma borglari karsimiza ¢ikar. iscinin
ayni zamanda baska bir isyerinde ¢alismadan once
mevcut isverenini bilgilendirmesi ve isverenden
onay istemesi; ifaya yardimei yan yukumlilik olarak
degerlendirilebilmektedir.

2 - Koruma yikamlalikleri ise; isverenin edim
menfaati disinda kalan diger menfaatlerinin giivence
altina alinmasini amaclar. Bunlar da kendi icinde,
bilgi verme, gozetme ve sadakat olarak alt basliklara
ayrilabilmektedir.

Yan yukomlaltklere iliskin emir ve talimatlar
degerlendirilirken; her somut olayin 6zelligi dikkate
alinmalidir. Isveren ve iscinin menfaatleri arasinda
olmasi gereken denge gozetilmelidir.

Uygulamada; uyusmazliklara siklikla konu olabilen ve
isgiye ait diger yan yukumlultklerin bir kismi asadida
oérnek olarak siralanmis ve bir kisim dikkat edilmesi
gereken hususlar agiklanmaya ¢alisiimistir:

- is¢inin Denetim ve/veya gdzetlemeye katlanma
yukimlilaga: Isin yoritimo sirasinda ; elektronik
gozetleme olarak da anilan ; telefon konusmalari ,
e-mail yazismalari ve internet kullanimi kurallarina
riayet edilip/edilmedigi, guvenligin saglanmasi
amaciyla kamerayla gorintt kaydi yapilmasi gibi
uygulamalar; isveren nezdinde ortaya cikan hukuka
uygunluk sebeplerinin varligi halinde - yaniisverenin
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SECONDARY PERFORMANCE
OBLIGATIONS OF THE EMPLOYEE

In the employment relationship, which is a
contractual relationship that imposes obligations on
both parties, the primary performance obligation of
the employee is the obligation to perform (work),
while the primary performance obligation of the
employer is the wage payment obligation.

Since the primary performance obligations are
the primary matters to be fulfilled in the debt
relationship; they are independent from the
secondary obligations. Secondary obligations,
on the other hand, are that provide benefits for the
realization of the contract in accordance with its
purpose and the fulfillment of the expected benefit
from the performance, and even the protection of the
personality/property of the other party to the contract.

Secondary obligations may arise from the law or
from the terms of the contract signed between
the parties or according to the conditions of the
concrete event in accordance with the rules of good
faith. For example, an employee must not disclose
information that is commercially critical for the
employer. Even if it is not requlated by the contract,
the employee's behavior to the contrary may
constitute a breach of the secondary obligation.

In case of breach of secondary obligations, it is
accepted that the provisions of breach of contract
may be executed considering the relationship of
trust between the parties, equity and honesty rules.
For example; obligations such as the obligation of
the employee to provide information, the obligation
of the employee not to compete, the obligation to
refrain from enticement, the obligation to refrain
from taking advantage and bribery are the main ones.

It is possible to evaluate the types of secondary
obligations under two headings: secondary to
performance and protection obligations!

1 - When determining secondary obligations
aiding performance; the purpose of the concrete
relationship or debt relationshipis considered. These
include, for example, the obligations to preserve,
explain, inform, account, prepare (preliminary
work), provide and cooperate. At the same time,
the employee's informing the current employer
and requesting approval from the employer before
working in another workplace can be considered as
an auxiliary obligation to performance.

2 - Protection obligations, on the other hand, aim
to secure other interests of the employer other
than the performance interest. These obligations
can be subdivided into the following sub-headings:
informing, observing and loyalty.

While evaluating orders and instructions regarding
secondary obligations; the characteristics of each
concrete case should be taken into account. The
balance between the interests of the employer and
the employee must be observed.

In practice, some of the other secondary obligations
of the employee, which may frequently be the
subject of disputes, are listed below as examples
and some of the issues to be considered are tried to
be explained:

- Employee's obligation to endure supervision
and/or surveillance: During the execution of
the work; also known as electronic surveillance;




korunmaya deder Ustin menfaati  bulundugu
hallerde - acgik rizasina ihtiyvag duyulmaksizin
-amaca uygun olmasi kaydiyla- denetim uygulamasi
mumkundur. Her ihtimale karsilik, séz konusu
isveren denetim / gozetlemesine iliskin isverenin
uygulamalari hakkinda is sozlesmesi ya da isyeriyazili
prosedurlerinde yer verilmesi olasi uyusmazliklarin
onlne gegmeye yarayacaktir)

- isginin dis gériiniisiine ve kilik-kiyafetine iliskin
yan vyikamlilikleri: Is hayatinda isverenlerin
iscilerin kilik kiyafetine, tiras olmalarina, bakimli
olmalarina yonelik mudahalelerin ; somut olayin
sartlarina gore is saghgr guvenlidinin saglanmasi,
isginin isletmeyi temsil etmesi ya da isletmenin
prestijini etkileyebilecekislerde calismalarinedeniyle
ya da yiyecek Uretimi vyapilan ya da restoranin
hijyeninin énemli oldudu benzer durumlarda mesru
ve hakli bir amaca dayandigi soylenebilecektir.

- iscinin 6zel hayatina iliskin yan yiikiimlilikleri:
Isverenin yonetim hakkina dayanarak, isciye isyeri
disindaki davranislari ya da 6zel hayatiyla ilgili emir
ve talimat verme imkani bulmamaktadir. Nitekim
Isveren, isyerinde calisan iscilerin ahlak bekcisi
konumunda dedildir. Bununla birlikte, is¢inin yasayis
tarzi hastalik veya devamsizliga veya performans
dusuklugine yol agmasi, iscinin isyerine sarhos
olarak gelmesi ya da 6zel hayatinda yaptiklarinin,
yasadiklarinin isyerindeki uyumu, calisma dizenini
bozmasi nedeniyle is sozlesmesi sona erdirilebilir.
Buna ilaveten iscinin asirn dizeyde borglu olmasi,
isverenin sadladigi arac-gerecleri kullanarak iscinin
suca karismasi veya duygusal iliskilerine 6zen
gostermemesi gibi hususlar da bu baslk altinda
orneklendirilebilir ve isverence disiplin  kurallari
isletilebilir.

- isginin gériis aciklamasini sinirlandiran yan
yuktmlilikleri: ifade 6zgurliginin demokratik
toplumlaricin gereklilik oldugu bilinciyle cogulculuk,
hosgorulik ve agik fikirliligin kural olarak kabul
edilmesi esastir. Ancak, iscinin isletme icinde
asiriya kagan gorUs aciklamamasi ve elestiri sinirini
asmamasi onemlidir. KUfurlt elestiriler veya karsidaki
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kisinin asagilanmasi, irkgilik veya nefret soylemleri
ifade ozgurliguniun koruma alani degildir. s
iliskisine 6zgur iradesiyle giren isgiden, isvereniya da
isyerini ciddi oranda zarara ugratacak ve isyerindeki
isleyisi bozacak ifade agiklamalarindan kaginmasi
beklenebilir.  Diger calisanlarla  birlikte ¢alisma
uyumunu tehlikeye dustrecek ifade aciklamalar,
sir saklama yukumlalogunan ihlali iscinin yan
yukumluluklerine aykirilik teskil edecektir.

Yan Yukumluluklerini ihlal eden calisana karsi,
isveren udradidi zararin tazmini igin dava agma
imkanina sahip olacaktir. Bunun yani sira, uyarma,
is sozlesmesinin gecerli (tazminatl) feshi ya da
hakli nedenle (tazminatsiz) feshi, cezai sart toplu
is sozlesmesi ya da is sozlesmesinde dizenlendigi
hallerde para cezasi verilmesi vb. vyaptirimlar
isletilebilecedi gibi, ozellikle rekabet yasadi ya da
sir saklama yukimlulugl basta olmak Uzere yan
yukumlologan ihlalinin - tekrar etme olasilidinin
yUksek oldugu durumlarda yukumlalogun ihlalinin
dnlenmesi veya son verilmesinin talep edilmesi de
imkan dahilindedir.

1iscinin Yan Yukumlulukleri (syf. 13) — Dr. Ogr. Uyesi Orhan Ersun Civan — Beta
Yayinlar,2021
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practices such as phone conversations, e-mail
correspondence and whether the rules of internet
use are respected / followed, video recording with the
camera in order to ensure security; In the presence of
reasons of lawfulness arising from the employer - that
is, in cases where the employer has a superior interest
worth protecting - it is possible to carry out supervision
without the need for explicit consent - provided that
it is appropriate for the purpose. In all likelihood, it
will help to avoid possible disputes to include the
employer's practices regarding such employer
supervision/surveillance in the employment
contract or workplace written procedures.

- Secondary obligations regarding the
appearance and dress of the employee: It can
be said that interventions by employers on the
appearance, shaving, well-groomed appearance
of workers are based on a legitimate and justifiable
purpose depending on the circumstances of the
concrete case, such as ensuring occupational
health and safety, because the worker represents
the company or works in jobs that may affect the
prestige of the company, or in similar situations
where food is produced or the hygiene of the
restaurant is important.

- Secondary obligations relating to the private
life of the employee: Based on the right of
management, the employer does not have the
opportunity to give orders and instructions to the
employee regarding his/her behavior outside the
workplace or his/her private life. As a matter of
fact, the employer is not the moral guardian of the
employees working in the workplace. However,
the employment contract may be terminated if the
employee's lifestyle leads to illness or absenteeism
or poor performance, if the employee comes to
the workplace drunk, or if what he/she does and
experiences in his/her private life disrupts the
harmony and working order in the workplace. In
addition, issues such as the employee's excessive
indebtedness, the employee's involvement in
crime by using the tools and equipment provided
by the employer, or the employee's lack of care in

SECONDARY PERFORMANCE OBLIGATIONS OF THE EMPLOYEE

emotional relationships can also be exemplified
under this heading and disciplinary rules may be
applied by the employer.

- Secondary obligations limiting the employee's
expression of opinion: Recognizing that freedom
of expression is a necessity for democratic societies,
it is essential that pluralism, tolerance and open-
mindedness are accepted as a rule. However, it
is important that the employee does not express
excessive opinions within the enterprise and does
not exceed the limit of criticism. Abusive criticism
or insulting the other person, racism or hate speech
are not protected by freedom of expression.
An employee who enters into an employment
relationship of his/her own free will may be
expected to refrain from expressions that may cause
serious damage to the employer or the workplace
and disrupt the functioning of the workplace.
Statements that jeopardize the harmony of working
together with other employees and breach of the
obligation to keep secrets will constitute a violation
of the secondary obligations of the employee.

Against the employee who Vviolates his/her
secondary obligations, the employer will have the
opportunity to file a lawsuit for compensation for
the damage suffered. In addition, sanctions such
as warning, valid (with compensation) termination
of the employment contract or termination of
the employment contract for just cause (without
compensation), penal clause collective bargaining
agreement or imposition of a fine in cases where it
is requlated in the employment contract, as well as
the prevention or termination of the violation of the
obligation, especially in cases where the violation of the
secondary obligation, especially the non-competition
or confidentiality obligation, is likely to recur.

Tiscinin Yan Yukumlulukleri (syf.13) = Dr. Ogr. Uyesi Orhan Ersun Civan — Beta
Yayinlar, 2021




A. GIRIS

Tum dunyada hizlanan ve etkileri giderek yodunlasan
teknolojik ilerlemeler, is hayatinda bir¢ok dedisiklik
yapilmasi gerekliligini ortaya ¢ikarmistir. Pandemi
donemiyle birlikte tercih edilmeye baslanan
uzaktan c¢alisma modeli, ginimuzde esnek bir
calisma modeli olarak kabul edilmekte ve s
hayatinda giderek yayginlasmaktadir. Bu model, ayni
zamanda issizlik sorununun onine gecilmesi igin
devlet tarafindan da desteklenebilmekte ve isci ile
isverenler icin tesvik edilmektedir. Uzaktan calisma,
gegmiste adirlikli olarak tekstil ve konfeksiyon
sektorlerinde uygulanirken, son yillarda reklamcilik,
yazilim gelistirme, mimarlik, bilgisayar muhendisligi
ve ¢evirmenlik gibi bircok sektorde de yaygin hale
gelmistir.

B. UZAKTAN CALISMANIN
HUKUKI DAYANAKLARI VE YASAL
DUZENLEMELERI

Hukukumuzda, Turk Borclar Kanunu'nun 461 ve
devami maddelerinde dizenlenen “Evde hizmet
sozlesmesi” bashdl, uzaktan calismanindizenlenmesi
agisindan  temel  bir  dayanak nitelidindedir.
Uluslararast  dizeyde ise, Uluslararasi  Calisma
Orguti'nun (ILO) 177 sayili Evde Calisma Sozlesmesi
ve Avrupa Cerceve Anlasmasi, uzaktan c¢alismanin
hukuki dayanaklari arasinda yer almaktadir' 20 Mayis
2016'da yurarludge giren 4857 sayili is Kanunu’nun 14.
maddesine “uzaktan calisma” kavrami eklenmistir.
Bu cercevede son olarak, uzaktan calismanin usul
ve esaslarina iliskin dizenlemeler iceren "Uzaktan
Calisma Yonetmeligi' (“Yonetmelik”) 10 Mart 2021
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tarihli ve 31419 sayili Resmi Gazete'de yayimlanarak
yurarlige girmistir.?

Is Kanunu'nun 14. maddesine gore; “Uzaktan
calisma, iscinin isveren tarafindan olusturulan is
organizasyonu kapsaminda, is gorme edimini evinde
veya teknolojik iletisim araclariyla isyeri disinda
yerine getirmesi esasina dayalive yaziliolarak kurulan
bir is iliskisidir”* Kanunda yer alan uzaktan calisma
kavrami hem evde calismayl hem de teknolojik
iletisim araclariyla isyeri disinda yapilan calismalari,
yani tele calisma seklindeki is iliskilerini kapsayan bir
Ust kavramdir®

Her iki calisma bigiminde de is¢i, is gorme edimini
isyeri disinda yerine getirir. Ancak tele ¢alismada
ayirt edici ozellik, isin bilgisayar, internet, elektronik
posta gibi bilgi ve iletisim teknolojileri kullanilarak,
isyeri ile strekli baglanti kurularak yapilmasidir. Is
Kanunu'nun 14. maddesinin 4-7. fikralari hem evde
calismaya hem de tele calismaya uyqulanabilecek
ortak hukimler icermektedir.

Telecalisma, beraberinde getirdidi esneklik sebebiyle
isgi ve isveren arasindaki badimlilik unsurunu
gugsuzlestirse de klasik istihdam modelinde oldugu
gibi is¢i ile isveren arasindaki bagmlilik unsuru
korunmaktadir. Zira isgi, isverenin sahibi oldugu
is organizasyonu icerisinde yer almaya devam
etmektedir. Ayrica emir- talimat iliskisinin devami da
bagimlilik unsurunun varhidinin bir gostergesidir.

Uzaktan calisma sozlesmesinin yazili olarak yapilmasi
zorunludur. Is  Kanunu'nun 14. maddesinin 5.
fikrasinda uzaktan ¢alisma sozlesmesinde bulunmasi
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REMOTE WORK AS A FLEXIBLE
WORKING MODEL AND ITS IMPACT

ON EMPLOYEE RIGHTS

A.INTRODUCTION

Technological progress, which is accelerating all
over the world and whose effects are becoming
more intense, has revealed the need for many
changes in business life. The remote working model,
which began to be favoured during the pandemic
period, is now accepted as a flexible working
model and is becoming increasingly widespread in
business life. This model can also be supported by
the government to prevent unemployment and is
encouraged by both employees and employers.
While in the past teleworking was mainly practised
in the textile and clothing sector, in recent years it
has become widespread in many sectors such as
advertising, software development, architecture,
computer engineering and translation.

B. LEGAL BASIS AND LEGAL
REGULATION OF TELEWORK

In our law, the title of "Home Service Contract,
which is reqgulated in Articles 461 et seq. of the
Turkish Code of Obligations, is a fundamental
basis for the regulation of teleworking. At the
international level, the International Labour
Organisation (ILO) Convention No. 177 on Home
Work and the European Framework Agreement
are among the legal bases for teleworking. Article
14 of the Labour Law No. 4857, which entered into
force on 20 May 2016, added the concept of 'remote
working". Finally, the "Regulation on Remote Work"
(the "Regulation”), which includes requlations on
the procedures and principles of remote work, was
published in the Official Gazette No. 31419 on 10

March 2021 and entered into force.

According to Article 14 of the Labour Code,
"telework is an employment relationship established
in writing and based on the principle that the
employee performs his/her work outside the
workplace at home or through technological
means of communication within the framework
of the work organisation established by the
employer’. The concept of telework in the law is a
meta-concept that covers both work performed at
home and work performed outside the workplace
using technological means of communication, i.e.
telework.

In both forms of work, the employee performs
the work away from the workplace. However, the
specificity of telework is that the work is performed
with the use of information and communication
technologies, such as computers, Internet, e-mail,
etc, while maintaining a permanent connection with
the workplace. Paragraphs 4-7 of Article 14 of the
Labour Law contain common provisions applicable
to both home-based work and telework.

Although telework weakens the element of
dependency between the employee and the
employer due to the flexibility it brings, the element
of dependency between the employee and the
employeris maintained asin the classical employment
model. This is because the employee continues to
participate in the employer's work organisation.
In addition, the continuation of the relationship of
command and control is also an indication of the
existence of the element of dependence.




gereken unsurlar agik¢a dizenlenmistir. Buna gore,
sozlesmede “isin tanimi, yapilma sekli, isin stresi ve
yeri, Ucret ve Ucretin 6denmesine iliskin hususlar,
isveren tarafindan saglanan ekipman ve bunlarin
korunmasina iliskin yakumlultkler, isverenin isciyle
iletisim kurma sekliile genelve 6zel calisma sartlarina
iliskin htktmler” yer almalidirs

Uzaktan calisma sozlesmesi dogrudan yapilabilecedi
gibi, mevcut calisanlarin is sozlesmeleri de taraflar
arasinda imzalanacak bir ek protokol ile uzaktan
calisma  sozlesmesine  donusturilebilin.  Ayrica,
yapilan isin tamami uzaktan yuratilebilecedi gibi, bir
kismi uzaktan, bir kismiisyerinde yapilabilir. Uzaktan
calisan iscinin, tekrar isyerinde calisma talebinde
bulunmasi da mumkundur,

Dolayisiyla Is  hukuku bakimindan en genel
anlamiyla uzaktan calisma; isgi ile isveren arasindaki
bagimlilik unsurunun korundugu, ancak yer ve
zaman bakimindan klasik ¢alisma ortamindan farkli
ozellikler gosteren biris dizeni dngérmekle beraber
yazili olarak kurulan is iliskisi olarak aciklanabilire

C. UZAKTAN CALISMANIN
YAPILAMAYACAGI ISLER

Uzaktan calismanin yapilamayacadi isler Uzaktan
Calisma Yonetmeligi'nin 13.
duzenlenmistir.  Ilgili  maddeye gore; tehlikeli
kimyasal maddeler ve radyoaktif maddelerle calisma,
bu maddelerin islenmesi veya atiklari ile ¢alisma,
biyolojik etkenlere maruz kalma riski bulunan
islemler kapsaminda uzaktan calisma yapilamaz.

maddesinde

Ayrica, kamu kurum ve kuruluslarinca ilgili mevzuat
dogrultusunda hizmet alimi suretiyle yaratulen
isler ile milli gtvenlik agisindan stratejik 6neme
sahip birim, proje, tesis veya hizmetlerde uzaktan
calismanin yapilip yapilamayacadi hususunun, soz
konusu birim, proje, tesis veya hizmetten sorumlu
olan ya da hizmeti alan kamu kurum ve kurulusu
tarafindan belirlenecedi dizenlenmistir?
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D. UZAKTAN CALISMADA ISCI VE
ISVEREN YUKUMLULUKLERI

Uzaktan  calisma  modelinde,  kural  olarak
iscinin ve isverenin is sozlesmesinden dogdan
yukumluluklerinde bir farkliik bulunmamaktadir.
Isveren, uzaktan c¢alisma modelinde de isciyi
gozetme, esit davranma ve Ucret 6deme borcu
altinda olmasinin yani sira bu calisma modelinde
isverenin yonetmelik geredi, calisanina arag, gerec
ve malzeme saglama yukamlaliga vardir,

Isgiise, bu ¢alisma biciminde de is gdrme ve sadakat
borcu altinda olup, ayrica isini 6zenle yerine getirme
yukumlalugune sahiptir. Bununyanisira, isgi, is geredi
kendisine teslim edilen bilgi ve iletisim araglarina,
makinelere, ekipmana ya da Uretim materyallerine
zarar vermeme sorumlulugunu da tasir.

E. MALZEMENIN SAGLANMASI,
KULLANIMI VE KORUNMASI

Tele ¢alismanin diger esnek ¢alisma modellerinden
ayrildigi en énemli unsur yukarida da bahsedildidi
Uzere teknoloji  kullanimidir.  Tele  ¢alismanin
yapilabilmesi icin telefon, bilgisayar, akilli tablet ve
internet gibi ekipmanlarin kullaniimasina ihtiyag
duyulur. Isin ifasi icin kullanilan program ve yazilim
sistemleri ile bu sistemlerin bakim ve onarim
masraflari da bu kapsamda dederlendirilir.  Bu
nedenle ihtiva¢c duyulan so6z konusu ekipmanlarin
taraflarin - hangisi  tarafindan  hangi kosullarda
saglanacadi onem arz etmektedir.

Is Kanunu'nda, tele calisma kapsaminda vyapilacak
harcamalarin = sozlesmenin  hangi  tarafinca
yapilacadini agikga belirtiimemistir. Ancak, Is Kanunu
madde 14 ve Yonetmelik madde 5/2 uyarinca
“isveren tarafindan sadlanan ekipman ve bunlarin
korunmasina iliskin  yukdmlultklerin”  yapilacak
sozlesme ile belirlenmesi Gngordlmustar.

Yonetmeligin 7. maddesi uyarinca da malzemelere
iliskin- sorumlulugun  ve  masraflarin ~ hangi
tarafca karsilanacaginin baslangicta vyazili olarak
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The telework agreement must be in writing.
Paragraph 14/5 of the Labour Code clearly regulates
the elements that must be included in a telework
agreement. It states that the agreement must
include "the description of the work, the manner
in which it is to be performed, the duration and
location of the work, the wage and matters relating
to the payment of the wage, the equipment
provided by the employer and the obligations
relating to its protection, the manner in which
the employer communicates with the employee,
and the provisions relating to general and special
working conditions".

A telework agreement can be concluded directly or
the employment contracts of existing employees
can be converted into a telework agreement with
an additional protocol to be signed by the parties.
In addition, all the work can be carried out remotely
or some of it can be carried out remotely and some
at the workplace. It is also possible for the employee
working remotely to request to return to the
workplace.

Therefore, in the most general sense of labour law,
telework can be explained as a written employment
relationship in which the element of dependency
between the employee and the employer is
maintained, although it envisages a work order that
differs from the classical work environment in terms
of time and place.

C. TASKS THAT CANNOT BE
PERFORMED REMOTELY

The work that cannot be performed remotely is
regulated in Article 13 of the Telework Regulation.
According to this article, telework cannot be carried
outin the context of work with dangerous chemicals,
radioactive substances, work with the processing or
waste of these substances and work where there is a
risk of exposure to biological agents.

In addition, it is stipulated that whether telework
can be carried out in the work carried out by

public institutions and organisations through the
procurement of services in accordance with the
relevant legislation and in units, projects, facilities or
services of strategic importance in terms of national
security shall be determined by the publicinstitution
and organisation responsible for the unit, project,
facility or service in question or by the public
institution and organisation receiving the service.

D. OBLIGATIONS OF THE EMPLOYER
AND THE EMPLOYEE IN REMOTE
WORKING

In the remote working model, there is usually no
difference in the obligations of the employee and
the employer arising from the employment contract.
The employer is obliged to observe the employee,
treat the employee equally and pay wages in the
teleworking model, and the employer is obliged to
provide the employee with tools, equipment and
materials in accordance with the provisions of this
working model.

The employee, on the other hand, has a duty towork
and a duty of loyalty, as well as a duty to perform his
or her work diligently. In addition, the employee is
also responsible for not damaging the information
and communication tools, machines, equipment or
production materials provided to him/her for work
purposes.

E. PROVISION, USE AND PROTECTION
OF EQUIPMENT

As mentioned above, the main factor that
distinguishes telework from other flexible working
models is the use of technology. Teleworking
requires the use of equipment such as telephones,
computers, smart tablets and the Internet. The
programme and software systems used to carry out
the work and the costs of maintaining and repairing
these systems are also included. It is therefore
important to determine which of the parties will
provide the necessary equipment and under what
conditions.
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belirlenecedini, belirlenmemesi halinde ise iletisim
masraflarinin = isveren tarafindan  karsilanmasini
ongorulmektedir.

Aynimaddeninikincifikrasinda; “is araclarininisveren
tarafindan saglanmasi halinde, bunlarin isciye teslim
edildigi tarihteki bedellerini belirten is araclari listesi,
isveren tarafindan yazili olarak isciye teslim edilir.
Isciye teslim edilen belgenin isci tarafindan imzali bir
nushasi ise isveren tarafindan isci 6zlik dosyasinda
saklanir. Is araclarinin listesi, Is Sozlesmesi icerisinde
veya sozlesme tarihinde is sozlesmesine ek olarak
duzenlenirse ayrica yazili belge dizenlenmesi sarti
aranmaz.” duzenlemesi yer almaktadir. Dolayisiyla
Isveren, ekipmani sadlamanin yaninda, kurulum,
bakim ve onarimini yapmakla ve bu hususlara iliskin
bildirimi isciye yapmakla yukamludur. Tele ¢alisan
ise temin edilen bu ekipmani yaptidiisin gereklerine
uygun sekilde dikkat ve oGzen yukimlulugo
cercevesinde kullanmalidir.

F. UCRET VE ESIT DAVRANMA ILKESI

Uzaktan ¢alisan isginin Gcreti, diger sozlesme
turlerinde oldugu gibi asgari Ucretin  altinda
olmamak kaydiyla, taraflarca serbestce belirlenebilir.
Ancak, isyerinde fillen calisan isciler ile uzaktan
calisan isciler arasinda ayrimi hakli kilacak bir neden
bulunmadikca farkl Ucretler belirlenemez. Aksi
takdirde, bu tar bir ayrim, 4857 sayili Is Kanunu’nun
5. maddesi kapsaminda esitlik ilkesine aykirilik teskil
edecektir. Ayrica, uzaktan calisan iscilerin yalnizca
calisma bicimlerinden kaynakli olarak ayrimciliga
ugramamalari icin Is Kanunu'nun 14/6 maddesinde
dzel bir huktum yer almaktadir.

Bununla birlikte, uzaktan ¢alismanin niteligi geredi
bazi ayrimlar yapilabilecedi gortstundeyiz. Ornedin;
isyerinde calisanlara sadlanan yol Gcretinin, uzaktan
calisan iscilere 6denmemesi s6z konusu olabilir. Zira
yolUcreti, kuralolarak galisaninise gidip geldigigunler
icin ddenen bir Ucrettir. Bu durum, esit davranma
ilkesine aykirilik teskil etmeyecektir. Ancak, uzaktan
calismanin belirli bir stre ya da gecici bir durum
oldugu hallerde, isverenin, isciye normalde 6dedidi

TR

yol Gcretini, uzaktan g¢alismanin "gegici" oldudunu
ileri strerek 6demekten kaginmamasi gerekir.

G. UZAKTAN CALISMADA CALISMA
SURELERI VE FAZLA MESAININ ISPATI

Is Kanunu'nda duzenlenen calisma ve dinlenme
sureleri, uzaktan calisanlar icin de aynen gecerlidir.
Bazi isciler, bu ¢alisma bigimini, ailesiyle daha fazla
vakit gecirebilmek, c¢alisma saatlerini  kendileri
belirleyebilmek ya da isyerine gidip gelme
kulfetinden kurtulmak gibi avantajlar sundudu igin
tercih edebilmektedir. Ancak, uzaktan calisma
strecinde fazla mesai yapma ve dinlenme surelerine
iliskin bazi belirsizlikler de ortaya cikmaktadir.
Zira uzaktan g¢alismanin esnekligi, isgilerin mesai
kavramini  net bir sekilde belirfleyememesine
ve bu nedenle fazla mesainin artmasina neden
olabilmektedir. Bu durum, oOzellikle evde calisma
sirasinda is ve Ozel vyasam arasindaki sinirlarin
bulaniklasmasina yol acmaktadir®

Yonetmeligin - “Calisma  Suresinin - Belirlenmesi”
baslikli 9. maddesinde, uzaktan ¢alismanin yapilacadi
strecin  ve surenin sozlesmede vyazili  olarak
belirtilmesi gerektigi  ongoérdlmastir.  Ayrica s
Kanunu’nda belirtilen sinirlar dahilinde taraflar kendi
aralarinda dedisiklik yapabileceklerdir. Fazla ¢alisma
halinde ise isverenin yazili talebi Gzerine is¢inin onayi
ile fazla calismaya iliskin taleplerin yerine getirilecedi
huktm altina alinmistir.

Uzaktan calisan kisilerin calisma surelerine iliskin
zamani duzenleme serbestisi nedeniyle c¢alisma
saatlerine iliskin  uyusmazliklarla  karsilasilmasi
mumkinddr. Bu nedenle, uzaktan ¢alismada calisma
sUresinin tespiti ve kontroli énem arz etmektedir.
Hukukumuzda, fazla ¢alismanin ispat yukumlulagu
isgiye aittir. Ancak, evden yapilan ¢alismalar igin fazla
mesaininispatinailiskin herhangibiryasal dizenleme
veya yerlesmis bir ictihat bulunmamaktadir. Bununla
birlikte, Yargitay'n konuya iliskin kararlarinda
cogunlukla tele calismanin satis ve pazarlama
alaninda yapilmasi, uzaktan c¢alismanin esnekligi
icinde calisma  surelerinin  isciler  tarafindan
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The Labour Code does not explicitly state which
party is responsible for the costs of teleworking.
However, Article 14 of the Labour Code and Article
5/2 of the Regulation stipulate that "the equipment
provided by the employer and the obligations
regarding its protection" shall be specified in the
contract.

Article 7 of the requlation stipulates that the
responsibility for the material and the party to bear
the costs must be determined in writing at the
beginning, and if not, the employer must bear the
communication costs.

The second paragraph of the same article stipulates:
"If the employer provides the work tools, the
employer shall provide the worker with a written
list of the work tools, indicating their cost, on
the day they are provided to the worker. A copy
of the document given to the worker, signed by
the worker, shall be kept by the employer in the
worker's personal file. If the list of work tools is
issued as an annex to the employment contract
within the employment contract or on the day of
the contract, it is not necessary to issue a separate
written document”. Therefore, in addition to
providing the equipment, the employer is obliged
to install, maintain and repair it and to inform the
employee about these issues. The teleworker must
use the equipment provided in accordance with the
requirements of his work within the framework of
the duty of care.

F. REMUNERATION AND PRINCIPLE OF
EQUAL TREATMENT

The remuneration of the teleworker may be freely
determined by the parties, provided that it is not
below the minimum wage, as in other types of
contracts. However, different rates of pay may
not be set for employees who actually work in the
workplace and for employees who work remotely,
unless there is a reason to justify the distinction.
Otherwise, such a distinction would be contrary
to the principle of equality as set out in Article 5 of

Labour Law No. 4857. Furthermore, there is a special
provision in Article 14/6 of the Labour Law to ensure
that remote workers are not discriminated against
solely on the basis of their working style.

However, we believe that some distinctions can be
made due to the nature of telework. For example,
the travel allowance paid to employees working at
the workplace may not be paid to teleworkers. This
is because the travel allowance is usually a wage
paid for the days the employee travels to and from
work. This would not be contrary to the principle of
equal treatment. However, in cases where telework
is for a limited period or a temporary situation,
the employer should not refrain from paying the
travel allowance normally paid to the employee by
claiming that the telework is "temporary".

G. PROOF OF WORKING TIME
AND OVERTIME IN THE CASE OF
TELEWORKING

The working hours and rest periods laid down in
the Labour Law also apply to teleworkers. Some
workers may prefer this type of work because it
offers advantages such as being able to spend more
time with their families, being able to determine
their own working hours, or avoiding the burden of
commuting to and from the workplace. However,
there are also some uncertainties about overtime
and rest periods during telework. This is because
the flexibility of teleworking can lead to workers not
being able to clearly define the concept of overtime
and thus to an increase in overtime. This situation
leads to a blurring of the boundaries between work
and private life, especially when working from home.

Article 9 of the Regulation, entitled "Determination of
working time", stipulates that the time and duration of
telework must be specified in writing in the contract.
In addition, changes may be made between the
parties within the limits set by the Labour Code. In
the case of overtime, it is stipulated that, upon the
employer's written request, overtime requests shall
be fulfilled with the employee's consent.
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belirlenmesi sebebiyle fazladan calismanin ispatinda
daha agik ve kesin delillerin varligi aranmistir.

Yargitay 9. Hukuk Dairesinin  T. 17.02.2015,
E.2013/10875, K. 2015/6980 sayili kararinda, evden
calisan iscilerin belirli bir saat mefhumuna bagh
olmadiklari ve bu nedenle fazla mesai taleplerinin
reddedilmesi gerektigi belirtilmistir:

“Somut olayda, dosyadaki bilgi ve belgelerden
davacinin home-office ¢alisma dizeni ile ¢alistigi
sabittir  Bu ¢alisma sistemine gére davacinin
mesai saatlerini  kendisinin belirledigi, belirli bir
saat mefhumuna badl calismadigi anlasildigindan,
davacinin fazla calisma dcreti isteminin  reddi
gerekir. Home-office ¢alisan davacinin, genel tatil
gUnlerinde c¢alismasi da kendi inisiyatifindedir. Bu
nedenlerle, davacinin fazla calisma ve genel tatil
Ucreti istemlerinin reddi gerekirken kabultine karar
verilmesi isabetsizdir.”®

Fazla mesainin ispatini kolaylastirmak amaciyla,
isveren ve iscinin c¢alisma surelerini yazili olarak
belirlemesi, bu surelerin teknolojik yontemlerle
izlenmesi veya gonullu raporlanmasi gibi yontemler
kullanilabilir.  Ayrica, uzaktan ¢alisma modelinin
kendine 0zgu  ozellikleri  dikkate alindiginda,
taraflarin imkanlari dahilinde, kimlik ve iradelerini
dodrulamaya elverisli givenli yontemlerle, ¢alisma
saatlerine dair puantaj benzeri bir mutabakatin
saglanmasi da mumkun olabilir.

H. 1S SAGLIGI VE GUVENLIGI
YUKUMLULUKLERI

Isveren, normal c¢alisma duzeninde oldugu gibi,
uzaktan ¢alisma durumlarinda da 6331 sayili Is Saghd
ve Guvenligi Kanunu basta olmak tUzere Turk Borglar
Kanunu, Is Kanunu ve ilgili diger mevzuat hikamleri
uyarinca is saghdi ve guvenligiicin gerekli 6nlemleri
almakla yukamluduar. Nitekim yukarida da belirtildidi
gibi uzaktan ¢alisan isgilere iliskin ayrimcilik yasagina
yonelik  kanuni  hukdmler mevcuttur.  Isveren,
uzaktan calismada is sadligi ve guvenligi onlemleri
konusunda, calisanin yaptidi isin niteligini dikkate
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alarak isciyi bilgilendirmek, gerekli editimi vermek,
saglik gozetimini saglamak ve sadladidi ekipmanla
ilgili is guvenligi tedbirlerini almakla yukamludur.
Bu nedenle, yalnizca uzaktan calistigi gerekgesiyle
bir iscinin is saghdi ve guvenligi yakamluluklerinden
muaf tutulmamasi gerekir. isveren, uzaktan calisan
iscilere de isyerinde ¢alisan dider isgiler gibi gerekli
editimleri vermeli ve is gUvenligi onlemlerini
almalidir.

Bu baglamda, evden ¢alisan bir iscinin ¢alisma
yerinin artik kendi evi oldugu dustnuldigunde,
isverenin bu mekanin/galisma ortaminin is sagligi ve
guvenligi kurallarina uygunlugunu nasil saglayacagi
sorusu ortaya c¢ikmaktadir. Isveren, denetim
hakkinin dodal bir uzantisi olarak, isginin ¢alisma
yerinin belirli standartlara uygun olmasini talep
edebilir ve bu standartlara uygunlugu denetleyebilir.
Ancak bu denetim, iscinin 6zel hayatina veya konut
dokunulmazligina mudahale anlamina gelmemeli ve
denetim amacini asmamalidir. Is saghdi ve gtvenligi
geredi, is¢inin ¢alisma ortaminda duzenleme
yapilmasi, ek techizat sadlanmasi ya da altyapi
gereksinimleri varsa bu eksikliklerin giderilmesi de
isverenin sorumlulugundadir.

Uzaktan calisan isginin  galisma  vyerinin = is
organizasyonuna badlioldudu veisverenin talimatlari
dodrultusunda is gorme yUkumlUligint yerine
getirdigi  dikkate alindiginda, belirlenen ¢alisma
yerinde, c¢alisma saatleri iginde meydana gelen
kazalarin somut olayin da nitelikleri gozetilerek is
kazasi olarak dederlendirilebilecedi kanaatindeyiz.
Ancak, bu konuda henlz verlesmis bir ictihat veya
duzenleme bulunmamaktadir.

I. UZAKTAN CALISMADA ISVERENIN
DENETIM VE GOZETIM YETKISI ILE
CALISAN VERILERININ ISLENMESI

Tele calismada verilerin korunmasi konusu hem
isletmeye ait verilerin korunmasi hem de iscinin
kisisel verilerinin ve 6zel hayatinin korunmasini ifade
eder. Yonetmelik geregdince, isletmenin verilerinin
korunmasi  bakimindan  yukamluluk  isverenin
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Due to the freedom to regulate the working hours
of teleworkers, there may be disputes regarding
working hours. Therefore, it is important to define
and control the working hours of remote workers.
In our law, the burden of proof for overtime is on
the employee. However, there is no legislation or
case law on the proof of overtime for work done
from home. However, the decisions of the Court
of Cassation on this issue are mostly in the field of
sales and marketing, and due to the flexibility of
teleworking and the determination of working hours
by the employees, more clear and precise evidence
is required to prove overtime.

In the decision of the 9th Civil Chamber of the
Court of Cassation dated 17.02.2015, E. 2013/10875, K.
2015/6980, it was stated that the employees working
from home are not bound to a certain concept of
working hours and therefore their overtime claims
should be rejected:

‘In the present case, it is clear from the information
and documents in the file that the claimant works
with a home-office working system. According to
this working system, it is understood that the plaintiff
determines the working hours himself and does not
work under a certain time concept, therefore the
plaintiff's claim for overtime pay should be rejected.
The applicant, who works from home, also works
on general holidays on his own initiative. For these
reasons, it is inappropriate to decide to uphold the
applicant's claims for overtime and general holiday
pay, whereas they should be rejected”.

In order to facilitate the proof of overtime, methods
such as a written agreement between the employer
and the employee on the working hours, the
monitoring of these hours by technological methods
or voluntary reporting can be used. In addition,
taking into account the specific characteristics
of remote working, it may also be possible for the
parties to reach an agreement on working hours
through secure methods suitable for verifying the
identity and will of the parties, such as counting.

H. HEALTH AND SAFETY OBLIGATIONS

The employer is obliged to take the necessary
measures for occupational health and safety in
remote working situations, as in normal working
situations, in accordance with the Occupational
Health and Safety Law No. 6331, the Turkish Code
of Obligations, the Labour Law and other relevant
legal provisions. In fact, as mentioned above, there
are legal provisions regarding the prohibition
of discrimination against remote workers. The
employer is obliged to inform the employee about
the occupational health and safety measures for
remote work, taking into account the nature of the
work performed by the employee, to provide the
necessary training, to carry out health surveillance
and to take occupational health and safety measures
regarding the equipment provided. Therefore, a
worker should not be exempted from occupational
health and safety obligations simply because he or
she works remotely. The employer must provide
remote workers with the necessary training and
occupational safety measures in the same way as
other employees working at the workplace.

In this context, given that a teleworker's workplace is
now his or her own home, the question arises as to
howthe employerwill ensure that this place/working
environment complies with occupational health and
safety rules. As a natural extension of the right to
control, the employer may require that the worker's
workplace meets certain standards and may monitor
compliance with these standards. However, this
supervision should not constitute an interference
with the employee's private life or residential
immunity and should not exceed the purpose of the
supervision. It is also the employer's responsibility,
in accordance with occupational health and safety
requirements, to make arrangements in the
workplace, to provide additional equipment or
infrastructure requirements, and to remedy these
deficiencies.

Considering that the teleworker's workplace is
connected to the work organisation and that he/
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Gzerindedir. Dolayisiyla tele calismada kullanilan ve
islenen verilerin korunmasi amaciyla gerekli sistemin
kurulumu ve alinacak diger tedbirlerin isverence
yerine getirilmesi dngorilmustir. Isveren, gereken
herturlt tedbirialarak verilerin korunmasi hakkindaki
yasal dizenlemeleri ve isletme kurallarini isciye
bildirmekle yukumlidur. Dolayisiyla isveren, calisana
gereken editimi saglamali ve gerekli bildirimlerde
bulunmalidir. Tele calisanin, verilerin  korunmasi
yukumlulugayle  bagdasmayan  davranislar  ise
s Kanunu madde 25/II-1 bendi kapsaminda
degerlendirilir.

Evde ¢alisma modelinde, isin ana isyeri disinda
yapilmasi  nedeniyle isverenin, klasik istihdam
sekillerine kiyasla is¢i Uzerinde dogrudan denetim
ve gozetim vetkisi zayiflamaktadir. Ancak, iscinin
gerekli verilere uzaktan baglanti, dosya paylasimi
gibi  yontemlerle erisiminin - mumkun oldugu
dustunuldugunde, kullanilacak ttimyazilim, uygulama
ve uzaktan ¢alismayi saglayan teknolojilerin glvenli
bir sekilde uygulanmasi saglanmalidir.

Ozellikle tele calisma modelinde, isverenin denetim
ve gozetim vyetkisini bilgi ve iletisim teknolojileri
aracilidiyla kullanmasi, isciye strekli ulasabilmesi ya
da is¢inin evinin bir bolumune kamera yerlestirerek
denetim yapmasi, is¢inin ozel hayatina ve kisilik
haklarina mudahale anlamina gelebilecedinden, bu
tUr uygulamalarin sinirlarinin net bir sekilde cizilmesi
gerekmektedir. Bu nedenle uzaktan c¢alismada,
calisanlarin 6zel hayatinin korunmasi ancak isverenin
denetim ve izleme faaliyetlerinin sinirlandirilmasiyla
mumkun olacaktir.

Isverenlerin, uzaktan calisma sirasinda calisanlarin
hangi verilerinin islenebilecedi ve bu verilerin nasil
kullanilacadi konusunda agik ve seffaf bir politika
belirlemesi  gerekmektedir.  Ayrica, ¢alisanlarin
ozel hayatina saygi gosterilmesi ve uzaktan
calismanin iscilerin yasam alanlarina olumsuz bir
etkide bulunmamasi adina, isverenlerin denetim
faaliyetlerini yalnizca isin gerektirdigi durumlarla
sinirh tutmalar 6nemlidir. Isverenin, calisanlarin is
saatleri disinda erisilebilir olmalarini talep etmemesi
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ve ozel hayatlarina mudahaleden kacinmasi, uzaktan
calismada is¢i haklarimin korunmasi  acisindan
elzemdir.

J. UZAKTAN CALISMA GUN BILDIRIMI

Sosyal Guvenlik Kurumu'nun 5 Temmuz 2021 tarihli
ve "Uzaktan Calisma Gun Bildirimi" konulu Genel
Yazisi'na gore, aylk prim hizmet belgesi veya
muhtasar ve prim hizmet beyannamesinin SCK'ya
gonderilmesi  sirasinda, sigortalilarin ay iginde
uzaktan ¢alistiklari gunlerin  ayrica  belirtilmesi
gerekmektedir. Isbu yaziya gore; karma sozlesmeler
kapsaminda c¢alisanlar igin ulusal, resmi ve dini
bayram gunleri, genel tatil gunleri ve hafta tatili
gunleri ile isyerinde ¢alisilan glnler her durumda
prim gun sayisina dahil edilirken, yalnizca fiilen
uzaktan ¢alisilan gunler uzaktan galisma gUn sayisi
olarak bildirilmelidir©

Ornegin, ayda 4 gun hafta tatili olan bir calisan, 5
is gunu isyerinde calisiyor ve geri kalan gunlerde
uzaktan ¢alisiyorsa, ¢alisanin 4 gun hafta tatili ve S
gun isyerinde ¢alisma gunu bulundugu igin uzaktan
calisma gun sayisi 21 gun, prim 6deme gun sayisi
ise 30 gun olarak bildirilmelidir. Ayda 8 gun hafta
tatili olan bir sigortali ise ¢alisma suresinin yarisini
uzaktan, yarisiniisyerinde gegiriyorsa, 22 giin is gind
olup, yarisi isyerinde ¢alisildigindan uzaktan ¢alisma
gun sayisi 11gun olarak, prim 6deme gun sayistise 30
gun olarak sisteme bildirilmelidir.

Calisma sUresinin tamamini uzaktan vyapan bir
sigortalinin, hafta tatili gunleri ve ulusal bayram
ve genel tatil gunleri de uzaktan ¢alisma gunleri
arasinda bildirilmelidir ve hem prim 6deme gun
sayisi hem de uzaktan ¢alisma gin sayisi 30 gun
olarak sisteme girilmelidir.

Surekli olmayan ve arizi nitelikteki, isyerine kisa streli
ugranmasi gereken durumlarda ise ¢alisanin ana
¢alisma bicimi degismedidi icin yazili sozlesmede bir
dedisiklik yapilmasina gerek yoktur. Uzaktan ¢calisma
gun sayisi bildiriminde, vyine vyazili sozlesmede
belirtilensureler esas alinarak hesaplamayapilmalidir.
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she fulfils his/her obligation to perform work in
accordance with the employer's instructions, we
are of the opinion that accidents occurring at the
designated workplace during working hours may
be considered as occupational accidents, taking
into account the characteristics of the specific
incident. However, there is no established case law
or reqgulation on this issue.

. SUPERVISION AND CONTROL BY
THE EMPLOYER AND PROCESSING OF
EMPLOYEE DATA IN TELEWORKING

Data protection in teleworking refers to both the
protection of the company's data and the protection
of the employee's personal data and private life.
According to the requlation, the employer is
responsible for the protection of the company's
data. Therefore, it stipulates that the employer
must install the necessary system and take other
measures to protect the data used and processed
in telework. The employer is obliged to take all
necessary measures and to inform the employee
about the legal regulations and company rules on
data protection. Therefore, the employer must
provide the employee with the necessary training
and make the necessary notifications. Behaviour
of the teleworker that is incompatible with the
obligation to protect data will be evaluated within
the scope of Article 25/11-i of the Labour Code.

In the homeworking model, the employer's direct
control and supervision over the employee is
weakened compared to the traditional forms of
employment, as the work is performed outside the
main workplace. However, given that it is possible for
the employee to access the necessary data through
methods such as remote connection and file
sharing, all software, applications and technologies
that enable remote working must be implemented
in asecure manner.

In particular, in the teleworking model, the exercise
of the employer's supervisory and control powers
by means of information and communication

technologies, his permanent access to the employee
or his surveillance by means of the installation of
a camera in a part of the employee's home may
imply an interference in the employee's private life
and personal rights, and the limits of such practices
should be clearly defined. Therefore, the protection
of employees' private life in teleworking will only be
possible by limiting the employer's supervision and
monitoring activities.

Employers need to establish a clear and transparent
policy on what data about employees can be
processed during telework and how that data will be
used. Furthermore, in order to respect employees'
privacy and to ensure that telework does not have
a negative impact on employees' living space, it is
important that employers limit their monitoring
activities to those situations where the work requires
it. It is essential for the protection of workers' rights
in telework that employers do not require workers
to be available outside working hours and do not
interfere with their private lives.

J.NOTIFICATION OF TELEWORK DAYS

According to the General Letter of the Social
Security Institute dated S5 July 2021, entitled
"Notification of Remote Working Days', when
submitting the monthly premium service certificate
or the withholding and premium service declaration
to the SSI, the days on which the insured person
worked remotely during the month must be
indicated separately. According to this letter, for
those working under mixed contracts, national,
public and religious holidays, general holidays and
weekends, as well as days worked at the workplace,
are always included in the number of premium days,
while only the days actually worked remotely should
be reported as remote working days.

For example, if an employee who has a 4-day
weekly holiday in a month works 5 working days at
the workplace and the remaining days remotely,
the number of days remotely worked should be
reported as 21days and the number of days premium
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K. SONUC

Sonug olarak, uzaktan calisma modeli hem calisanlar
hem de isverenler agisindan cesitli avantajlar ve
yukamlultklericeren esnek bir calisma dizeni olarak
one ¢ikmaktadir. Pandemi doneminin ivmelendirdidi
teknolojik ilerlemelerle birlikte yayginlasan bu
model, is hukuku cercevesinde kapsamli yasal
dizenlemelerle desteklenmis ve taraflarin haklarinin
korunmasi amaciyla belirli hukuki sinirlar icinde
uygulanmaktadir.

Uzaktan calisma, calisanlarin calisma  saatleri,
is kosullari ve ozellikle fazla mesaiye iliskin
duzenleme ihtiyacini da gindeme getirmektedir.
Bu baglamda, isveren ve ¢alisanlarin karsilikli hak ve
yukamluluklerinin dengelenmesi, ¢alisan verilerinin
korunmasi ve is saghdi ve guvenligi tedbirlerinin
eksiksiz olarak yerine getirilmesi buyik dnem arz
etmektedir.

Uzaktan calisma modelinin  gelecekte  daha
da vyayginlasacagi  ongorilurken,  mevzuattaki
degisikliklerin - ve duzenlemelerin  bu  ¢alisma
modelinin gereksinimlerine uygun olarak gelisim
gostermesi beklenmektedir.
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paid as 30 days, as the employee has 4 days holiday
and 5 days working at the workplace. If an insured
who has 8 days of weekly leave in a month spends
half of his working time at a distance and half at
the workplace, the number of days of teleworking
should be reported to the system as 11 days and the
number of days of premium payment as 30 days,
since he has 22 working days and half of them at the
workplace.

For a member who spends all of his working time
remotely, weekends, national and public holidays
should also be reported as remote working days and
both the number of premium payment days and the
number of remote working days should be entered
into the system as 30 days.

In non-permanent and occasional cases where the
employee has to visit the workplace for a short
period of time, there is no need to change the
written contract as the employee's main working
pattern does not change. The calculation of the
number of remote working days should be based on
the periods specified in the written agreement.

K. CONCLUSION

In conclusion, the remote working model is a
flexible working arrangement with various benefits
and obligations for both employees and employers.
This model, which has become widespread with the
technologicaladvancesaccelerated by the pandemic
period, has been supported by comprehensive legal
requlations within the framework of labour law and
is implemented within certain legal frameworks to
protect the rights of the parties.

Remote working also raises the need to regulate
working hours, working conditions and, in particular,
overtime. In this context, it is important to balance
the mutual rights and obligations of employers
and employees, to protect employee data and to
fully comply with occupational health and safety
measures.

While it is anticipated that the remote working
model will become more widespread in the future, it
is expected that legislative changes and regulations
will evolve in accordance with the requirements of
this working model.
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Son yillarda teknolojik gelismelerin ivme kazanarak
hizlanmasi, gecirilen pandemi sureci gibi etki ve
dinamikler dunya genelinde geleneksel ¢alisma
sekillerini degistirmeye basladi. Bu sebepten dolayi
farkli isgorme bicimlerini ve  farkli is iliskilerini
konusmaya ve dodal olarak bunlari hukuki zeminde
tartismaya basladik.

Bu makalede, son villarda c¢ok¢a duymaya
basladigimiz ancak hukuki sonuclarini aciklikla
tanimlayamadigimiz ¢alisma bicimlerinden biri olan
“freelance calisma’yi ve gelecedin calisma turlerini
mercek altina alacadiz:

Freelance ¢alisma;

“Freelance Calisma’, kelime anlami olarak “serbest
calisma” ya da “serbest meslek” karsilidi olarak
kullanilmaktadir. Freelance calisma ile ilgili en sik
tereddit edilen husus, freelance calisanin isci
statUstinde mi yoksa bagimsiz ¢alisan statlsinde mi
oldugu noktasinda toplanmaktadir.

Turk Borglar Kanunu’nda “hizmet sozlesmesi”, iscinin
isverene badimli olarak, belirli veya belirli olmayan
sreyle isgormeyi ve isverenin de ona zamana veya
yapilan ise gore Gcret 6demeyi Ustlendigi sozlesme
olarak tanimlanmaktadir.

Buna gore, geleneksel is iliskisinin unsurlari;
e Isgorme

e Ucret

* Bagimlhilik

olarak belirlenmistir.
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Bu kavramlardan ozellikle  bagimlilik  unsuru
Uzerinde durmak, freelance ¢alismanin geleneksel
is iliskisinden farkini ortaya koyan en énemli hususu
aciklamak acisindan 6nem kazanmaktadir.

Celeneksel hizmet iliskisinde isci, Ustelenmis oldugu
is gorme edimini, isverene bagliolarak, onun gozetim
ve denetimi altinda, talimatlari dogrultusunda
yerine getirmektedir. Bunun bir sonucu olarak da
calisilan ver, calisma saatleri, Gretim arac ve gerecleri
isveren tarafindan belirlenmekte olup, is iliskisinde
ekonomik risk ve hatta is saghdi ve guvenligine
yonelik risk ve sorumluluk da isveren Gzerinde
bulunmaktadir. Bu durum, yargi kararlarinda da ayni
sekilde kabul ve ifade edilerek” freelance calisma
gibi atipik is iliskilerinde de bagimlilik unsurunun
bulunup bulunmadiginin, ozellikle “is¢inin isverene
ait is organizasyonu kapsaminda ¢alismasina” gore
vapilmasi  gerektidinin, vargi ictihatlarinda alti
cizilmektedir.?

Freelance calisma, belirttigimiz = Uzere aslen
“serbest  calisma” anlaminda  kullanilmaktadir.
Fiilen de vazarlik, editorlik, tercimanlik, bilgisayar
programciligi vb. gibi spesifik bir isin tamamlanmasi
qgibi islerde s6z konusu olabilen bir yeni ¢alisma
bicimi olarak ortaya ¢cikmaktadir,

Yargl kararlarindaki  kabule gore de freelance

calismada;

 Taraflar arasinda bagimsizlik vardir,

* lsgoren, risklerikendisine ait olmak Gzere aldidiisi;
istedigi yerde ve istedidi zamanda gorebilecektir,

* s goren, isi kabul edip etmemekte serbesttir,

e lsin yapimasini isteyen ile isgéren arasinda
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In recent years, effects and dynamics such as the
acceleration of technological developments and the
pandemic have started to change traditional ways
of working around the world. Accordingly, we have
started to talk about different forms of employment
and different employment relationships and of
course we have started to discuss them on a legal
basis.

In this article, we will examine “freelance work”,
which is one of the forms of work that we have
started to hear a lot in recent years but whose legal
consequences we cannot clearly define, and the
types of work of the future:

Freelance work;

“Freelance work” is used as a synonym for “self-
employment”. The most frequently hesitated issue
regarding freelancing is whether the freelancer has
the status of a worker or an independent employee.

The Turkish Code of Obligations defines “Service
Agreement” as an agreement in which the
employee undertakes to perform work for a
definite or indefinite period of time dependent on
the employer and the employer undertakes to pay
wages to the employee according to the time or
work performed.

Accordingly, the elements of the traditional
employment relationship are determined as follows;
+ Perform

+ Wage

- Dependency

Among these concepts, it is important to focus on
the element of dependency in order to explain the
most important issue that distinguishes freelance
work from traditional employment relations.

In the traditional employment relationship, the
employee performs his/her work as dependent and
under the supervision and control of the employer
and in accordance with the employer's instructions.
As a result of this, the place of work, working hours,
production tools and equipment are determined by
the employer, and the economic risk and even the
occupational health and safety risk and responsibility
are also belongs the employer. This situation is also
accepted and expressed in the judicial decisions
in the same manner', and it is underlined in the
jurisprudence that the determination of whether
there is an element of dependency in atypical
employment relationships such as freelance work
shall be perform according to “the employee's
work within the scope of the employer's work
organization”?

Freelance working, as we have mentioned, is
originally used in the sense of “self-employment”.
In practice, it is appearing as a new form of work
that may be involved in the completion of a specific
job such as writing, editing, translation, computer
programming, etc.

In freelance working according to the acceptance in

judicial decisions;

«  Thereis independence between the parties,

« The employee will be able to perform the work
its has undertaken at its own risk, wherever and




bagimlilik iliskisi zayiftir,

* lsverenin denetim ve talimat yetkisi oldukca sinirli
duzeydedir,

* Kisa sureli biriliski olup isin yapilmasiyla is isteyen
ve isgoren arasindaki iliski sona erecektir.

* s goren kendisine ait organizasyon kapsaminda
calisacaktir. Bu calisma biciminde kural olarak
calisan, kendi adina badimsiz olarak is goren
durumundadir?®

Tum bu yonleriile freelance ¢alisma, geleneksel is¢i-
isveren iliskisinden ayrilmaktadir.

Freelance calismaya yonelik emsal uyusmazliklarda,
uyusmazlik konusunun genel olarak is gorenin
isverene bagiml olarak c¢alisip ¢alismadigi ve
sigortalilik bildirimlerinin isverence yapilmasi gerekip
gerekmedidi noktasina yogunlastidi gortlmektedir.
Bu noktada emsal kararlarda yapilan
dederlendirmelerde; taraflar arasindaki iliskinin
ozelliklerine ve mahiyetine gore dederlendirme
yapilmasi gerektidi, iliskinin “kendi adina badimsiz
calismayl” asan ve “isverene hizmet sozlesmesi ile
bagiml” ¢alisma niteligi kazanip kazanmadiginin
belirlenmesi; yani is goren ile is atayan arasinda,
isgorenin  kendi adina badimsiz ¢alismayr asan
ve hizmet akdi boyutu kazanan bir ¢alismasi olup
olmadidinin incelenmesi gerektigi belirtiimektedir.
Bunun belirlenmesi noktasinda ise kriterler Yargi
kararlarinda su sekilde sayilmaktadir:

e Taraflar arasinda  bir  sozlesme  bulunup
bulunmadigi,

e Yapilan isin spesifik bir is yapimi yani eser mi
yoksa is isteyenin faaliyeti ile ilgili duzenli olarak
yapilan rutin isler kapsaminda mi oldugu,

* Kontrol ve denetiminin nasil yapildidi,

* s isteyen tarafindan bedenilmeyen ¢alismalar
oldudu takdirde dizeltmenin nasil sadlandidi,

* s gorenin bilgi ve cevap verme yikimluliganin
olup olmadig,

* Taraflar arasinda isin yapilmasi ve teslimi igin
strenin naslil belirlendigi,

* Isinstresindeyapilmamasiveyateslimedilmemesi
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durumunda yaptinimin bulunup bulunmadigs,

e s gorenin her gun duzenli olarak c¢alisip
calismadigi ve ginde kag saat ¢alistidl,

* Taraflar arasindaki iliskinin sona erme sebebinin
ne oldudu,

* s gorenin evden calisma seklinde de olsa
kendisine ait bir is organizasyonu olup olmadidi,
baskasini calistirip calistirmadidi,

 Jliskilerin bozulmasina dair bir risk olmadan is
gorenin verilen isi reddedip edemeyeced;,

» Taraflar arasinda Gcretin nasil  belirlendidi,
belirlenen Ucretin telif Gereti mi yoksa aylik Geret
mi oldudu, belirlenen tcret disinda ayrica 6deme
yapilip yapilmadigr.

Tam bu kriterler dikkate alinarak yapilan incelemede;
calismanin, herhangi bir isveren ya da sirkete uzun
vadeli sozlesmelerle bagli olmaksizin, strekli olarak
istihdam saglanmayan belirli gorev ya da hizmetler
icin is goren kisilerce verine getirildigi sonucuna
ulasiliyorsa, freelance calismanin varliginin kabult
gerektigine isaret edilmektedir.

Artan dijitallesme ve dijital platformlar aracilidi
ile artan freelance isler, gelisen vyapay zeka
teknolojisinin rutin goérevleri otomatiklestirmesi ve
bu sayede artan uzaktan ¢alisma gibi tim gelismeler
dikkate alindiginda, freelance ¢alismanin gelecedin
onemli bir ¢alisma modeli olacadi, geleneksellesen
is iliskilerinin - de bu yone evirilebilecegini
gostermektedir.

Ancak sunu unutmamak gerekir ki; freelance
calisma modeli, esneklik ve bagimsizlik sunarken,
beraberinde bircok hukuki sorun ve belirsizlik
tasimakta, geleneksel is hukuku kavram ve
duzenlemelerinin yetersiz kaldigi gorilmektedir.

Ornedin; freelance c¢alisanlar bagimsiz olduklari
icin en temelde sosyal glvence sistemlerinin
gelistirilmesi  gelecedin  6nemli bir gereksinimi
olarak ortaya cikmaktadir. Bazi Ulkelerde, bagimsiz
calisanlar icin alternatif sosyal givence sistemlerinin
olusturulmaya baslandidi da gozlemlenmektedir.
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whenever he/she wants,

- Theemployeeisfreetoaccept orreject the work,

< There is a weak dependency relationship
between the person who wants the work to be
done and the employee,

« The supervision and instruction authority of the
employeris quite limited,

« Itisashort-term relationship and the relationship
between the employer and the employee will
end by doing the job,

« The employee works within the scope of its own
organization. In this form of work, as a rule, the
employee is an independent worker on its own
behalf ?

With all these aspects, freelance work differs from
the traditional employee-employer relationship.

In the precedent disputes regarding freelance work,
it is understood that such disputes generally focus
on whether the employee works dependent on the
employer and whether the employer should make
the insurance notifications.

At this point, in the interpretations made in the
precedent decisions; it is stated that an assessment
should be made according to the characteristics and
nature of the relationship between the parties, and
it should be determined whether the relationship
exceeds "independent work on behalf of itself" and
whether it has gained the status of "dependent on
the employer with a service agreement’, in other
words; it should be examined whether there is a
work between the employee and the employer
that exceeds independent work on behalf of the
employee and has gained the dimension of a service
agreement. At the point of determining this, the
criteria are listed as follows in judicial decisions:

« Whether there is an agreement between the
parties,

- Whether the work performed is a specific work
i.e. work contract (eser sozlesmesi), or whether
it is within the scope of routine work regularly
performed in connection with the work activities

FREELANCE WORK

of the emplovyer,

+ How control and supervision is carried out,

« How rectification is ensured in case of work that
is not approved by the employer,

+ Whether the employee has an obligation to
provide information and answers,

« How the time period for the performance and
deadline of the work is determined between the
parties,

« Whether there are sanctions in case the work is
not done or delivered on time,

+ Whether the employee works regularly every day
and how many hours per day,

+ The reason for the termination of the relationship
between the parties,

+ Whether the employee has a work organization
of his/her own, even in the form of working
from home, and whether he/she employs other
people,

« Whether the employee can refuse the work
without risk of relationship breakdown,

+ How the wage is determined between the
parties, whether it is a royalty wage or a monthly
wage, whether there is any additional payment
other than the determined wage.*

In the review conducted by considering all of these
criteria; it is stated that the existence of freelance
work shallbe accepted ifitis concluded that the work
is carried out by people who are not bound to any
employer or company with long-term agreements
and who work for certain tasks or services that are
not permanently employed.

Considering all of the developments such as
increasing digitalization and “freelancing” through
digital platforms, automation of routine tasks by
developing artificial intelligence technology and
thus increasing remote working, it shows that
freelance working will be an important working
model of the future, and that traditional business
relationships may evolve in this direction.

However, it is important to remember that; while
the freelance working model offers flexibility and




Su hélde gelecegin énemli ¢alisma modellerinden
biri olacagi éngorulen freelance galisma agisindan
hukuki  duzenlemelerin  ihtiyaglar  karsisinda
gincellenmesinin hem is goren hem de isveren
taraflarin hukuki givenligini saglamak adina kritik bir
oneme sahip oldugunu belirtmek gerekir.

1Yargitay Hukuk Genel Kurulu E.2022/10-1252 K. 2024/72 T.7.2.2024
2 Yargitay 10. H.D., E. 2019/1184, K. 2021/6935, T. 24.5.2021
3Yargitay 10. H.D., E.2023/11282, K. 2023/12585, T. 7.12.2023

4 Yargitay Hukuk Genel Kurulu E. 2022/10-1252 K. 2024/72 T.7.2.2024
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independence, it carries with it many legal problems
and uncertainties, and traditional labour law
concepts and regulations seem to be insufficient.

For example, since the freelance workers are
independent, the development of social assurance
systems is an important requirement for the future.
In this sense, it is also observed that in some
countries alternative social assurance systems have
started to be established for freelance workers.

Therefore, it should be noted that in terms of
freelance working model, which is predicted to be
one of the important working models of the future,
updating the legal regulations in line with the needs
is of critical importance in order to ensure the legal
security of both the employee and the employer
parties.

1 The Court of Cassation General Assembly of Civil Chambers, Merit No
2022/10-1252, Decision No. 2024/72, dated 7.2.2024

2 The Court of Cassation 10th Civil Chamber, Merit No. 2019/1184, Decision
No.2021/6935, dated 24.5.2021

3 The Court of Cassation 10th Civil Chamber, Merit No. 2023/11282, Decision
No.2023/12585, dated 7.12.2023

4 The Court of Cassation General Assembly of Civil Chambers, Merit No
2022/10-1252 Decision No. 2024/72 dated 7.2.2024
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Anayasa’nin 9. Maddesine gore “Yargi yetkisi, Tark
Milleti adina badimsiz ve tarafsiz mahkemelerce
kullanilir”.llgili maddeden anlasilacagi  Gzere,
aralarinda hukuki ihtilaf bulunan taraflar, bu ihtilafin
giderilmesi i¢in yargilama yapilarak kesin bir hikim
verilmesini yalnizca mahkemelerden isteyebilirler.
Bununla birlikte, son yillarda mahkemelerin artan
is yUkU sebebiyle yargilama slrelerinin uzamasi
ve vatandaslarin uzayan sireler nedeniyle adalete
erisiminin gecikmesi gibi nedenlerle cesitli alternatif
uyusmazlik ¢coztam yollari uygulanmaya baslanmis ve
taraflarin alternatif cozam vollari ile uzlasmalarina
imkan taninmistir.

TAHKIMIN TANIMI VE HUKUKI
MAHIYETI

En vyalin tanimiyla tahkim; bir uyusmazhgin
Gcunct kisiler (hakemler) aracilidiyla kesin olarak
cozimlenmesidir. Doktrinde ise tahkim; “taraflarin
aralarinda ¢ikacak uyusmazliklar icin  kesin ve
badlayici bir kararin hakemler tarafindan alinmasi
yonunde  anlasmasi”  olarak  tanimlanmaktadir!
Ayrica Yargitay 9. Hukuk Dairesi kararlarinda vyer
alan tanimina gore tahkim; uyusmazliklarin
¢6zUmuande, taraflarin devlet yargisi yerine hakem
denilen &zel kisileri yetkili” kildiklari uyusmazlik
¢6zum yoludur.”?

Tahkim usultnin duzenledidi 6100 sayili Hukuk
Muhakemeleri  Kanunu’nun  (HMK)  407-444
maddelerine bakildiginda, tahkimde dava ve cevap
dilekcelerinin  verilmesi,  delillerin  toplanmas,
gerektiginde bilirkisi incelemesi yapilmasi gibi
duzenlemelere vyer verildigi gorulmektedir. Bu
yonuyle alternatif cozum yollarindan arabuluculuk
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ile tahkimin tamamen farkli olduklarini soylemek
mumkundur. Bilindigi gibi arabuluculuk
muessesesinde yargilama faaliyeti yuratilmeksizin
menfaat temelli bir yaklasim izlenirken, tahkimde
hak temelli bir vyaklasim dahilinde mahkemelere
benzer bir vyargilama faaliyeti yuratulmektedir.
Ayrica arabuluculukta taraflarin kendi  ¢ézim
yollarini - kendilerinin  bulmasi ve ihtilafi birlikte
gidermeleri esasken, tahkimde ¢ozim taraflara
dedil, hakem/hakemlere birakilmaktadir. Ozellikle
vargilama benzeri faaliyet yuruttlmesi bakimindan
tahkimin alternatif uyusmazlk ¢ozim yolu olup
olmadigina iliskin doktrinde farkli gorusler oldugu
bilinmektedir. Bir goruse gore tahkim, hukuki niteligi
itibariyle alternatif bir uyusmazlik ¢o6zim ydntemi
olmayip istisnai bir yargisal yol konumundayken?,
diger gorise gore ise tahkime basvurmak taraflarin
tercihleri ile belirlendiginden tahkim her halUkarda
alternatif bir uyusmazlik ¢ézum yoludur#

Tom bu tartismalarin  6tesinde, mahkemelere
kiyasla daha hizli olmasi sebebiyle tahkimin
bireysel is hukuku uyusmazliklarina iliskin onemli
bir alternatif ¢ozim yolu oldugu tartismasizdir.
Ayrica tahkim vargilamasinda taraflar, hakemleri
serbestce  belirleyebilmektedirler.  Bu  sayede
uyusmazlik konusunda uzman kisilerin  hakem
olarak secilmesi ile bilirkisi incelemesi gibi uzun
zaman gerektiren sureclere gerek duyulmamakta
ve dogrudan konunun uzmani olan hakemlerce
uyusmazlik ¢oézilmektedir.  Tim  bunlarin yani
sira, tahkim usult taraflarca belirlenebildiginden
mahkeme vargilamasina kiyasla daha pratik bir
usulde uyusmazhdin ¢ozimia tahkim ile mdmkan
hale gelebilmektedir.
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ARBITRATION IN INDIVIDUAL

LABOR DISPUTES

According to Article 9 of the Constitution, “Judicial
power shall be exercised by independent and
impartial courts on behalf of the Turkish Nation”.
As it is understood from the relevant article, the
parties who have a legal dispute between them can
only request the courts to issue a final judgement by
conducting a trial to resolve this dispute. However,
in recent years, various alternative dispute resolution
methods have been introduced and parties have
been allowed to reconcile through alternative
dispute resolution methods for reasons such as the
prolongation of trial periods due to the increasing
workload of the courts and the delay in citizens'
access to justice due to prolonged periods.

DEFINITION AND LEGAL NATURE OF
ARBITRATION

In its simplest definition, arbitration is the final
settlement of a dispute through third parties
(arbitrators). In the doctrine, arbitration is defined
as “the agreement of the parties that a final and
binding decision on disputes between them will be
made by arbitrators”. In addition, according to the
definition in the decisions of the 9th Civil Chamber
of the Court of Cassation, arbitration is “... a dispute
resolution method in which the parties authorize
private persons called arbitrators instead of the state
Jjudiciary to resolve disputes.”

Articles 407-444 of the Code of Civil Procedure
(CCP) No. 6100, which requlates the arbitration
procedure, include provisions such as filing of
pleadings and reply pleadings, collecting evidence,
and conducting expert examinations when

necessary. In this respect, it is possible to say that
mediation and arbitration are completely different.
As it is known, mediation follows an interest-based
approach without conducting a judicial activity,
whereas, in arbitration, a judicial activity similar
to courts is carried out within a rights-based
approach. In addition, while mediation is based on
the parties finding their own solutions and resolving
the dispute together, in arbitration, the solution
is left to the arbitrator/arbitrators, not the parties.
It is known that there are different opinions in the
doctrine as to whether arbitration is an alternative
dispute resolution mechanism, especially in terms
of conducting trial-like activities. According to one
view, arbitration is not an alternative dispute resolution
method due to its legal nature, but an exceptional
judicial remedy?®, while according to the other view,
arbitration is an alternative dispute resolution method
inany case, since the resort to arbitration is determined
by the preferences of the parties.”

Beyond all these debates, it is undisputed that
arbitration is an important alternative remedy for
individual labor law disputes, as it is faster than
courts. In addition, the parties may freely appoint
the arbitratorsin arbitration proceedings. In this way,
by selecting experts in the dispute as arbitrators,
thereis no need for time-consuming processes such
as expert examination and the dispute is resolved
directly by the arbitrators who are experts in the
subject matter. Furthermore, since the arbitration
procedure can be determined by the parties, the
resolution of the dispute may be possible through
arbitration in a more practical manner compared to
court proceedings.




BIREYSEL IS HUKUKU
UYUSMAZLIKLARINDA TAHKIME
BASVURABILME SARTLARI

Tahkim yargilamasina iliskin usul ve esaslar HMK'da
duzenlenmektedir. Yasa hukimlerine gore tahkime
basvurulmasinin ilk sartlarindan  biri, uyusmazlik
konusunun tahkime elverisli olmasidir. Uyusmazlik
konusunun tahkime elverisli olabilmesi, taraflarin
uyusmazlik konusu Uzerinde serbestce tasarrufta
bulunabilmelerine  baghdir.  Nitekim  HMK’nin
“Tahkime Elverislilik” baslkli 408. maddesinde yer
alan “.iki tarafin iradelerine tabi olmayan islerden
kaynaklanan uyusmazliklar tahkime elverisli degildir”
dizenlemesi ile taraflarin  Gzerinde serbestce
tasarrufta  bulunamayacadi  konularda tahkime
basvurulamayacadi belirtilmistir.

Tahkime basvurabilmenin bir diger sarti ise taraflar
arasinda tahkim sozlesmesi  vyapilmis olmasidir.
Tahkim sozlesmesi HMK'nin  412.  Maddesinde
“_taraflarin, sézlesme veya sézlesme disi bir hukuki
iliskiden dogmus veya dodabilecek uyusmazliklarin
tamami veya bir kisminin ¢6zimanan hakem veya
hakem kuruluna birakilmasi hususunda yaptiklari
anlasma” olarak tanimlanmaktadir. Ayni maddenin
ikinci fikrasinda tahkim sozlesmesinin, taraflar
arasindaki esas sozlesmenin bir sarti olarak veya ayri
bir sozlesme seklinde yapilabilecedi dizenlenirken,
devam eden 3. fikrasinda tahkim sozlesmesinin yazili
olarak yapilmasi gerektigi dizenlenmektedir®

Corulecedi gibi, taraflar arasindaki uyusmazligin
tahkime elverisli olmasi ve vyazili bir tahkim
sozlesmesi yapilmis olmasi, uyusmazlik taraflarinin
tahkime basvurulabilmesinin on sartlaridir. Bireysel is
hukuku uyusmazliklarinda tahkime basvurulabilmesi
icin de bu sartlarin yerine getirilmesi gereklidir.
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TUM BIREYSEL IS HUKUKU
UYUSMAZLIK KONULARI TAHKIME
ELVERISLI MIDIR?

Bireysel is hukuku uyusmazliklar acisindan tahkimi
mumkun kilan ilk ve tek dizenlemenin 4857 sayili
Is Kanunu'nda yer aldigi ve buna gore yalnizca
“Fesih  bildirimine itiraz ve usuld” bashkl 20.
maddede taraflarin 6zel hakeme gidebilecedinin
duzenlendigi gorulmektedir. Maddeye gore; ‘Is
sézlesmesi feshedilen isci fesih bildiriminde sebep
g6sterilmedigi veya gosterilen sebebin gegerli bir
sebep olmadidi iddiasi ile fesih bildiriminin tebligi
tarihinden itibaren bir ay icinde ise iade talebiyle,
s Mahkemeleri Kanunu hukdmleri  uyarinca
arabulucuya basvurmak zorundadir. Arabuluculuk
faaliyeti sonunda anlasmaya varilamamasi hélinde,
son tutanagin duzenlendidgi tarihten itibaren, iki
hafta icinde is mahkemesinde dava acilabilir. Taraflar
anlasirlarsa uyusmazlik ayni strede is mahkemesi
yerine 6zel hakeme de gétdrdlebilir”

Feshin gegersizligine iliskin ise iade davalarini
duzenleyen Is Kanunu’nun 20. maddesi disindaki
bireysel is hukuku uyusmazlik konulari icin
tahkim yolunun mumkan kilindigr herhangi bir
yasal duzenleme bulunmamaktadir. Bu acidan
yasa koyucunun is sozlesmelerinden dodan her
trlt uyusmazlik icin tahkimi mdmkan kilmadid
aciktir. Konuya iliskin emsal ictihatlarda da ise iade
davalari disinda, is mahkemelerinin gorev alanina
giren uyusmazliklarin ¢6zimu i¢in yapilan tahkim
sozlesmelerinin gecerli olmadiginin kabul edildigi
acikca gorilmektedir®

Ozetle; bireysel is hukuku uyusmazliklarindan
yalnizca feshin gecersizligi iddiasina dayanan ise
iade davalari tahkime elverislidir. Buna karsin, kidem
tazminati, ihbar tazminati, is kazasindan dodan
tazminat davalari gibi dider bireysel is hukuku
uyusmazliklar agisindan, taraflar arasinda tahkim
sozlesmesi vapilmis olsa dahi tahkime gidilmesi
mumkun dedildir,
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CONDITIONS  FOR  APPLYING TO
ARBITRATION IN INDIVIDUAL LABOR
LAW DISPUTES

The procedures and principles regarding arbitration
proceedings are requlated in the CCP. According to
the provisions of the CCP, one of the first conditions
for resorting to arbitration is that the subject matter
of the dispute is arbitrable. The arbitrability of the
subject matter of the dispute depends on the parties'
ability to freely dispose of the subject matter of the
dispute. As a matter of fact, Article 408 of the CCP
titled “Arbitrability” stipulates that “...disputes arising
out of matters that are not subject to the will of the
two parties are not arbitrable” and that arbitration
cannot be resorted to in matters that the parties
cannot freely dispose of.

Another condition for resorting to arbitration is the
conclusion of an arbitration agreement between the
parties. Arbitration agreement is defined in Article
412 of the CCP as “.the agreement of the parties
to leave the resolution of all or part of the disputes
arising or that may arise from a contractual or non-
contractual legal relationship to the arbitrator or
arbitral tribunal”. The second paragraph of the same
article stipulates that the arbitration agreement
may be concluded as a condition of the articles of
association between the parties or as a separate
agreement, while the third paragraph stipulates that
the arbitration agreement must be in writing

As can be seen, the arbitrability of the dispute
between the parties and the existence of a written
arbitration agreement are the prerequisites for the
parties to submit to arbitration. These conditions
must be fulfilled in order to apply for arbitration in
individual labor law disputes.

ARBITRATION IN INDIVIDUAL LABOR DISPUTES

ARE ALL INDIVIDUAL LABOR LAW
DISPUTES ARBITRABLE?

It is seen that the first and only requlation enabling
arbitration in individual labor law disputes is included
in the Labor Law No. 4857 and accordingly, only
Article 20 titled “Appeal to termination and its
procedure” requlates that the parties may go
to a special arbitrator. According to the article,
“The employee whose employment contract has
been terminated must apply to the mediator in
accordance with the provisions of the Labor Courts
Law, with the claim that the reason was not given
in the termination notice or that the reason given
was not a valid reason, within one month from the
date of notification of the termination notice. If no
agreement is reached at the end of the mediation
activity, a lawsuit can be filed at the labor court
within two weeks from the date of the final report.
If the parties agree, the dispute may be referred to
a special arbitrator instead of the labor court within
the same period.”

Except for Article 20 of the Labor Law, which
regulates reinstatement lawsuits for invalidity of
termination, there is no legal provision that provides
for arbitration for individual labor law disputes. In
this respect, it is clear that the legislator has not
made arbitration possible for all disputes arising
out of employment contracts. In the precedents on
the subject, it is clearly seen that it is accepted that
arbitration agreements made for the resolution of
disputes within the jurisdiction of the labor courts,
except for reemployment cases, are not valid.®

In summary, only lawsuits for reinstatement based
on the claim of the invalidity of the termination are
subject to arbitration in individual labor law disputes.
However, for other individual labor law disputes
such as claims for severance pay, notice pay, and
compensation arising from work accidents, even
if an arbitration agreement is made between the
parties, it is not possible to proceed to arbitration.




BIREYSEL IS HUKUKU
UYUSMAZLIKLARI ACISINDAN
TAHKIM SOZLESMESI NE ZAMAN
YAPILMALIDIR?

HMK’nin tahkim sozlesmesinin esaslarini dizenleyen
maddelerinde tahkim sozlesmesinin ne zaman
yapilacagina iliskin ozel bir dizenleme yapilmadig
gortlmektedir.  Buna  karsin, emsal  Yargitay
kararlarinda, is hukukuna hakim olan isciyi koruma
ilkesi geredi, is¢i ve isveren arasinda is sozlesmesi
kurulurken veya devam ederken yapilan tahkim
sozlesmelerinin gegersiz oldugu kabul edilmektedir.
Nitekim “isciyi koruma ilkesi” ekonomik olarak zayif
durumdaki iscinin, gelir endisesi ile baski altinda
oldudu bir asamada, tahkim sozlesmesinin iceridini
saglikli sekilde degerlendiremeyecedinin kabulini
gerektirmektedir. Konuyla ilgili Yargitay 9. HD,
E. 2014/14507, K. 2014/18314, 05.06.2024 tarihli
kararinda, “Tahkim sézlesmesinin ahlaka aykiri olmasi
halinde gecerliginden séz edilemez. Bu hal genellikle
tahkim sézlesmesinde bir tarafin digeri Uzerinde
ekonomik ve sosyal Ustinliguna kullanarak tahkim
sézlesmesinde esitligi kendi lehine bozacak hususlar
kabul ettirmesi veya taraflardan birine hakemlerin
yaridan fazlasini veya tamaminin segcme imkaninin
verilmesi hallerinde kendini gésterecektir (Dr. Yavuz
Alangoya, Medeni Usul Hukukumuzda Tahkimin
Niteligi ve Denetlemesi, Istanbul-1973, Sh. 86).
Bu sekilde yapilan bir tahkim sézlesmesi Borglar
Kanunu'nun. 20. maddesi geregince batil olacaktir.”
seklinde hukim kurulmustur. Yargitay'in bu gorusi
istikrar kazanarak sonraki kararlarinda da yer bulmus’
olup iscinin is sozlesmesinin kurulmasi asamasinda
ve is sozlesmesi devam ettidi stirece isverene bagimli
oldugu, bu sebeple soézlesme kurulurken veya
devam ederken duzenlenen tahkim sozlesmelerinin
gegersiz oldugu, ancak ve ancak fesihten sonra
duzenlenen tahkim sozlesmelerinin gegerli oldugu
kabul edilmektedir.
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Yerlesmis Yargitay ictihatlarina gore, is¢i ve
isveren arasinda duzenlenen tahkim sozlesmesi,
is sozlesmesinin  feshinden sonra duzenlenmek
sartiyla gecerli kabul edilse de salt tarihinin is
sozlesmesinin feshedildigi tarihten sonra olmasi
tahkim  sozlesmesini  mutlak  sekilde  gecerli
kilmamaktadir.  Nitekim, Borc¢lar  Kanunu'nda
duzenlenen genel sartlarin tahkim sozlesmelerinde
de bulunmasi gerekmektedir.  Konuya iliskin
olarak Yargitay 9. Hukuk Dairesi; is sozlesmesinin
anlasma yolu ile feshi ve sonuclarina iliskin olarak
taraflarca imzalanan protokolde yer alan tahkim
sartini, fesihten sonra kararlastinlmis  oldugu
halde, davada dinlenen taniklarin isverenin bu
belgeleri imzalama zorunlulugu getirdigini ve yine
isverenin iscileri bu belgeleri imzalamalari halinde
referans vermemekle baskiladigini beyan etmeleri,
ayrica soz konusu protokolde isgilik haklarinin
da odenmesi kararlastirildigindan bir bakima bu
haklarin 6denmesinin tahkim sartini kabul etmeye
baglandigl, isverenin isci Uzerinde ekonomik ve
sosyal Gstinlugunu kullanarak tahkim sozlesmesinde
esitligi kendi lehine bozacak hususlar kabul ettirdigi
gerekgeleriile gegersiz kabul etmistir.®

GECERLI BIR TAHKIM SOZLESMESI
BULUNMASINA RAGMEN ISCININ IS
MAHKEMESINDE DAVA ACMASININ
HUKUKI SONUCLARI NELERDIR?

Yukarida belirtildidi gibi HMK'nin amir hukdmlerine
gore tahkime basvurulmasi, uyusmazlik konusunun
tahkime elverisli olmasina ve taraflar arasinda tahkim
sozlesmesi yapilmasina baghdir. Isci ve isveren
arasinda, yukarida belirtilen sartlara haiz gegerli
bir tahkim sozlesmesi oldugu takdirde, feshin
gecersizligi iddiasi ile ise iade talebinde bulunacak
olan isci, ilk olarak fesih bildiriminin tebliginden
itibaren bir ay icerisinde arabulucuya basvurmali,
arabuluculukta  anlasma  saglanamamasi  halinde
iki haftalik dava acma suresi icerisinde tahkime
basvurmalidir.
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WHEN SHOULD AN ARBITRATION
AGREEMENT BE CONCLUDED FOR
INDIVIDUAL LABOR LAW DISPUTES?

It can be seen that there is no specific regulation
regarding when an arbitration agreement should
be made in the provisions of the CCP that govern
the fundamentals of the arbitration agreement. On
the contrary, in the precedent Court of Cassation
decisions, it is accepted that arbitration agreements
made between the employee and the employer
during the establishment or continuation of the
employment contract are invalid, in accordance
with the principle of employee protection that
dominates the labor law. As a matter of fact, the
“‘principle of employee protection” requires the
acceptance that the economically weak worker
may not be able to evaluate the content of the
arbitration agreement in a healthy manner at a
stage when he/she is under pressure due to income
concerns. In its decision dated 05.06.2024, the 9th
Court of Cassation, E. 2014/14507, K. 2014/18314,
stated that “If the arbitration agreement is immoral,
its validity cannot be mentioned. This situation will
generally manifest itself in cases where one party
uses its economic and social superiority over the
other party in the arbitration agreement to impose
matters that will disrupt the equality in its favor in
the arbitration agreement, or where one of the
parties is given the opportunity to select more than
half or all of the arbitrators (Dr. Yavuz Alangoya,
Medeni Usul Hukukumuzda Tahkimin Niteligi ve
Denetlemesi, Istanbul-1973, Sh. 86). An arbitration
agreement concluded in this manner shall be null
and void pursuant to Article 20 of the Code of
Obligations.” This view of the Court of Cassation
has gained stability and has found its place in its
subsequent decisions , and it is accepted that the
employee is dependent on the employer during
the establishment of the employment contract and
as long as the employment contract continues, and
for this reason, arbitration agreements concluded

ARBITRATION IN INDIVIDUAL LABOR DISPUTES

during the establishment or continuation of the
contract areinvalid, and only arbitration agreements
concluded after termination are valid.

According to the established Court of Cassation
precedents, although an arbitration agreement
between the employee and the employer is
considered valid, provided it is concluded after
the termination of the employment contract, the
mere condition that the date of the arbitration
agreement is after the termination date of the
employment contract does not automatically make
the arbitration agreement absolutely valid. As a
matter of fact, the general terms reqgulated under
the Code of Obligations must also be included in
arbitration agreements. The Court of Cassation, 9th
Civil Chamber, in relation to the issue, has deemed
the arbitration clause in the protocol signed by the
parties regarding the termination of the employment
contract by mutual agreement and its consequences
invalid, because of the fact that the witnesses heard
in the case stated that the employer had imposed
an obligation to sign these documents, and also
pressured employees to sign them by threatening
not to provide references, that since the protocol
also included the provision for the payment of labor
rights, the payment of these rights was conditioned
on the acceptance of the arbitration clause in a way,
that the employer, by using its economic and social
superiority over the employee, forced terms in the
arbitration agreement which disrupted the equality
in favor of the employer, although decided after the
termination.®

WHATARETHELEGALCONSEQUENCES
OF THE EMPLOYEE FILING A LAWSUIT
IN THE LABOR COURT DESPITE THE
EXISTENCE OF A VALID ARBITRATION
AGREEMENT?

As stated above, recourse to arbitration under the
mandatory provisions of the CCP depends on the




Gegerli bir tahkim sozlesmesi bulunmasina ragmen
tahkime basvurmak vyerine Is Mahkemelerinde ise
iade davasi acilmasi halinde isveren tahkim itirazinda
bulunabilir. HMK'nin 116. maddesine gore tahkim
itiraz1 ilk itirazlardandir ve 117. Maddeye gore cevap
dilekcesinde ileri strtlmesi zorunludur, aksi takdirde
hakim tarafindan dinlenilmez ve/veya hakim
tarafindan re’sen dikkate alinmaz.

Isveren tarafindan siresi icerisinde tahkim itirazinda
bulundugunda, hakim, gecerli bir tahkim sozlesmesi
olduguna karar verir ve isverenin tahkim itirazini
kabul ederse, HMK’nin 413. maddesine gore davayi
usulden reddeder.
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1Pekcanitez/Yesilirmak, Pekcanitez Us |, s. 2597
2 Yargitay 9. HD., 17.09.2014, 2014/22697 E., 2014/26896, K, 10.03.2020, T.

3 Prof.Dr.Suha Tanriver, “Hukuk Uyusmazliklar Baglaminda Alternatif Uyusmazlik
Cozum Yollarive Ozellikle Arabuluculuk”, https://dergipark.org.tr/tr/download/
article-file/397938

4 Oguz, Ozgur: Turk Is Hukukunda Dava Sarti Olarak Arabuluculuk

5 Hukuk Muhakemeleri Kanunu 412/3 “Tahkim sozlesmesi yazili sekilde yapilir.
Yazili sekil sartinin yerine getirilmis sayilmasi igin, tahkim sézlesmesinin taraflarca
imzalanmis yazili bir belgeye veya taraflar arasinda teati edilen mektup, telgraf,
teleks, faks gibi bir iletisim aracina veya elektronik ortama gecirilmis olmasi ya
da dava dilekgesinde yazili bir tahkim sézlesmesinin varliginin iddia edilmesine
davalinin verdigi cevap dilekgesinde itiraz edilmemis olmasi yeterlidir. Asl
sozlesmenin bir par¢asi héline getirilmek amaciyla tahkim sartiiceren bir belgeye

yollama yapilmasi halinde de tahkim sézlesmesi yapilmis sayilir.”
6 Yargitay 9. HD. E. 2014/22687, K. 2014/26896, T.17.09.2014.
7 Yargitay 9. HD. E. 2016/21367, K. 2017/14609, T. 02.10.2017

8 Yargitay 9. HD. E. 2007/28539, K. 2007/26478, T.17.09.2007.
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arbitrability of the subject matter of the dispute
and the conclusion of an arbitration agreement
between the parties. In the event that there is a
valid arbitration agreement between the employee
and the employer, the employee, who will request
reinstatement with the claim of invalidity of the
termination, must first apply to the mediator within
ONE month from the notification of the termination
notice, and if no agreement is reached in mediation,
the employee must apply to arbitration within the
two-week period of filing a lawsuit.

Despite the existence of a valid arbitration
agreement, the employer may file an arbitration
objection if the reinstatement lawsuit is filed before
the Labor Courts instead of applying to arbitration.
According to Article 116 of the CCP, an objection to
arbitration is one of the preliminary objections and,
according to Article 117, it must be raised in the reply
petition; otherwise, it will not be heard by the judge
and/or will not be taken into consideration by the
judge ex officio.

If the employer raises an objection to arbitration
within the prescribed time limit, if the judge finds
that there is a valid arbitration agreement and
accepts the employer's objection to arbitration,
he/she shall dismiss the case out of procedure in
accordance with Article 413 of the CCP.
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KONKORDATONUN TANIMI VE AMACI

Konkordato, lIcra iflas Kanunu'nda 285 ve 309
maddeleri arasinda duzenlenmistir. Konkordatonun
tanimi Icra Iflas Kanunu'nda dizenlenmemistir.
Konkordato doktrinde; Konkordato, “borclularin
kanunda (m. 285-309/1) 6ngordlen sartlar dahilinde
alacaklilari ile anlasarak borclarini tasfiye etmesidir.!
Herhangi bir borclunun veya borg¢lunun iflasini
isteyebilecek  alacaklilarin ~ 6deme  projesinin;
alacaklilarin iflastan daha verimli pay almalar
ve borclunun isletmesinin  devaminin, istihdam
olanaklarinin korunmasi amaciyla, konkordatoya tabi
alacaklilarin belirli bir cogunlugu tarafindan kabulu
ve mahkemenin tasdikiile gergeklesen ve bor¢lunun,
borglarinin  bir  kesiminden  kurtulmasini  veya
odeme seklinin degismesini saglayan, ifldsa nazaran
yumusatiimis, alacaklilarin esit olarak tatminine
yonelik kolektif bir cebri icra kurumu.?” seklinde
tanimlanmistir.  Doktrinde  verilen  tanimlardan
da anlasilacagl Gzere konkordatonun amaci,
mali dengesi bozulmus olan bor¢lunun isletme
faaliyetinin devaminin saglanmasi ve alacaklilarin,
borclunun iflasi durumunda elde edecekleri alacak
miktarina nazaran daha fazla alacagina kavusmasinin
saglanmasi amaglamaktadir. Ayni zamanda isletme
faaliyetinin  devam etmesi nedeniyle istihdam
saglamakta olup boylece kamu yararina da hizmet
eder.

SUREKLI BORC SOZLESMELERI

Bor¢ sozlesmeleri, zaman yoninden doktrinde ani
edimli sozlesmeler, strekli edimli soézlesmeler ve
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donemli edimli sozlesmeler olarak siniflandirilmistir.
Makalemizin konusu olan strekli edimli sozlesmeleri
incelemekle yetinecediz. Surekli edimli sozlesmeler,
taraflarin ifa etme yukumlaluklerini strekli  bir
bicimde yerine getirmesi gereken sozlesmelerdir.
Strekli edimli sozlesmelerde edim bir sureye
tabiidir. Yarqgitay 8. Hukuk Dairesi de bir kararinda;
Ayrica, 6linceye kadar bakma sézlesmesinde bakim
borg¢lusunun ediminin bir streye tabi olmasi nedeni
ile de strekli bor¢ doguran bir sézlesmedir” diyerek
bu hususa dedinmistir. Strekli bor¢c sozlesmeleri
kural olarak fesih yoluyla sona erer. Fesih, ileriye
yonelik sonug doduran bir hukuki islemdir. Strekli
borc sozlesmelerine  ornek  olarak  abonelik
sozlesmeleri, enerji tedarik sozlesmeleri ve kira
sozlesmeleri gosterilebilir,

KONKORDATO SURECINDE SUREKLI
BORC SOZLESMESININ  ALACAKLI
TARAFINDAN FESHI

Icra Iflas Kanunu m. 296'va gore; “Sézlesmenin
karsi tarafinin konkordato projesinden etkilenip
etkilenmedigine  bakilmaksizin, bor¢lunun  taraf
oldugu ve isletmesinin faaliyetinin devami icin
énem arz eden sézlesmelerin devami esastir. Bu
sézlesmelerde yer alip da bor¢lunun konkordato
talebinde bulunmasinin sézlesmeye aykirilik teskil
edecegine, hakli fesih sebebi sayilacagina yahut
borcu muaccel héle getirecegine iliskin hikdmler,
bor¢lunun konkordato  yoluna basvurmasi
durumunda uygulanmaz. Sézlesmede bu yénde
bir htukim bulunmasa dahi sézlesme, bor¢lunun
konkordatoya  basvurdugu  gerekgesiyle  sona
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TERMINATION OF PERPETUAL DEBT
CONTRACTS DURING THE CONCORDAT

PROCESS

DEFINITION AND PURPOSE OF
CONCORDAT

Concordat is regulated under Articles 285 and
309 of the Enforcement and Bankruptcy Law. The
definition of concordat is not explicitly provided
in the Enforcement and Bankruptcy Law. In the
concordat doctrine; concordat is the liquidation of
debtors' debts by agreement with their creditors
within the conditions stipulated in the law (Art. 285-
309/1) A payment plan proposed by any debtor or
creditors who may request the debtor's bankruptcy
is defined as a collective enforcement mechanism,
softer compared to bankruptcy, aimed at the
equal satisfaction of creditors, realized through
acceptance by a qualified majority of creditors
subject to the concordat and approval by the court,
with the purpose of ensuring that creditors receive
a more efficient share than in bankruptcy, enabling
the continuation of the debtor's business and the
preservation of employment opportunities, while
allowing the debtor to be discharged from part of
their debts or restructure the terms of payment.? As
can be understood from the definitions given in the
doctrine, the purpose of concordat is to ensure the
continuation of the business activity of the debtor
whose financial balance is impaired and to ensure
that the creditors receive more receivables than the
amount of receivables they will receive in case of the
debtor's bankruptcy. At the same time, it provides
employment due to the continuation of the business
activity and thus serves the public interest.

PERPETUAL DEBT CONTRACTS

In terms of time, debt contracts are classified in the
doctrine as contracts with immediate performance,
contracts with continuous performance and
contracts with periodic performance. We will limit
ourselves to examining continuous performance
contracts, which are the subject of this article.
Continuous performance contracts are contracts
that require the parties to fulfill their performance
obligations on a continuous basis. In continuous
performance contracts, the performance is
subject to a period of time. The 8th Civil Chamber
of the Court of Cassation also mentioned this
issue in one of its decisions: “In addition, since the
performance of the care debtor in the contract of
maintenance until death is subject to a period of
time, it is a contract that creates a perpetual debt”.?
Perpetual debt contracts are, as a rule, terminated
by termination. Termination is a legal transaction
that has prospective consequences. Examples
of perpetual debt contracts include subscription
agreements, energy supply agreements and lease
agreements.

TERMINATION OF THE PERPETUAL
DEBT CONTRACT BY THE CREDITOR
DURING THE CONCORDAT PROCESS

According to Article 296 of the Bankruptcy and
Execution Law, “The continuation of contracts to
which the debtor is a party and which are significant
for the continuation of its business operations is
essential, regardless of whether the counterparty




erdirilemez.”  Kanun  hiukmuinde  gorilecedi
Uzere taraflardan  birinin  konkordato  talep
etmesi, sozlesmenin dider tarafina hakli nedenle
sozlesmeyi  feshetme hakki  vermemekte olup
sozlesmede bu yonde hikimler bulunsa bile soz
konusu maddeler kesin hikumstzdur. 2018 yilinda
getirilen bu duzenlemenin amaci, muhlet sdresi
icerisinde bor¢lunun faaliyetine devaminin, bozulan
mali  dengesinin  toparlanmasinin  ve borclarini
konkordato projesine uygun bir sekilde 6demesinin
saglanmasidir. Ancak sozlesmeler muhlet siresi
icerisinde, sozlesme siresinin dolmasi nedeniyle
kendiliginden sona erebilir, hakli fesih nedenleri
olusmasi sebebiyle sozlesme karsi taraf agisindan
feshedilebilir, taraflarin anlasmasi yoluyla da sona
erdirilebilir.

KONKORDATO SURECINDE SUREKLI
BORC SOZLESMESININ BORCLU
TARAFINDAN FESHI

Isvicre Iflas Kanunu'nda yapilan 1 Ocak 2014 tarihli
degisiklik ile getirilen “Bor¢lu  konkordatonun
amacinin gerceklesmesine engel teskil edecek
nitelikteki sdrekli bor¢c sézlesmelerini karsi tarafa
fesih nedeniyle meydana gelen tazminati 6demi
kosuluyla komiserin izni ile her zaman feshedebilir.
Fesih nedeniyle sézlesmenin karsi tarafinca ileri
surdlen tazminat talebi konkordato projesine tabi bir
alacak olarak degerlendirilecektir. [s s6zlesmelerinin
feshine iliskin 6zel hukumler sakhdir™ seklindeki
297/a maddesine paralel olarak Icra ve Iflas
Kanunu'muzda vapilan  dedisiklikle  28.02.2018
tarihinde 296. maddesine “Bor¢lu, tarafi oldugu
ve konkordatonun amacina ulasmasini engelleyen
asiri kulfetli sdrekli borg iliskilerini, komiserin uygun
gorusti ve mahkemenin izniyle herhangi bir zamanda
sona erecek sekilde feshedebilir Bu cercevede
6denmesi gereken tazminat, konkordato projesine
tabi olur. Hizmet sézlesmelerinin feshine iliskin 6zel
hakdmler sakhidir” hikm eklenmistir. Isvicre iflas
Kanunu'nda yalnizca komiserin izni ile sézlesmenin
feshine karar verilebilirken, soz konusu madde iktibas
edilirken soézlesmenin feshine karar verilebilmesiicin
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komiserin uygun bulmasi ve mahkemenin izni kosulu
aranacagl duzenlenmistir. Icra ve Iflas Kanunu'na
eklenen bu duzenleme ile muhlet icerisindeki
kisiye olaganustu bir fesih hakki taninmistir. Kanun
hiukmunde belirtilen olaganustd fesih hakki yalnizca
konkordatonun amacina ulasmasini engelleyen asiri
kulfetli strekli borg iliskilerinde uygulanma imkani
bulabilecektir. Konkordatonun amaci yukarida da
bahsettigimiz Uzere bor¢lunun isletme faaliyetlerine
devam etmesi ve bu sayede konkordato projesine
gore alacakllara borglarin = 6denmesidir.  Her
sozlesme, kendi ozelinde konkordato projesinin
basariya ulasmasini engelleyecek nitelikte olup
olmadigi  hususunda incelenmelidir.  Ornedin;
isletme faaliyetlerinin strdaraldigu fabrika kiralik ise
ve kira bedeli projenin basarili olmasini engelleyecek
sekilde borcluya bir kalfet yukliyorsa sozlesme
feshedilebilir. Fakat kira bedeli yuksek olmasina
ragmen projenin basarili olmasini engelleyecek
duzeyde dedil ise ve isletmenin tasinma masraflari,
yeni vyer kirasi yUksek olmasi durumunda fesih
imkaninin  taninmamasi  gerekmektedir. 11K m.
296/ f. 2 hikmune gore; sozlesmenin feshedilmesi
durumunda karsi tarafin ugrayacadi tim zararlarin
sozlesmeyi fesheden tarafindan tazmin edilmesi
gerekmektedir. Soézlesmenin feshi nedeniyle ortaya
¢tkan tazminat alacagi konkordato projesine tabi
olur. Kanun hikmuande taninan olaganusta fesih
hakkinin hizmet s6zlesmelerinde uygulanmayacagi
belirtilmistir. Hizmet sozlesmelerinden anlasiimasi
gereken isci ve isveren arasindan dizenlenen is
sozlesmeleridir.

SONUC

icra ve Iflas Kanunu'muzda 28.01.2024 tarihinde
yapilan dedisiklikle getirilen madde 296/2 hukm,
konkordatonun  basariya  ulasmasi hususunda
son derece olumlu bir htkimdur. Konkordatoya
basvuracak kisinin sozlesmelerinde konkordatoya
basvurulmasi halinde sozlesmenin feshedilecegine
dair hukUmlerin - bulunmasi basvuru yapmasini
engelleyici nitelikte iken getirilen dizenleme ile
konkordato basvurusu yapmasinin 6nl acilmistir.
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to the contract is affected by the concordat project.
Provisions in such contracts stipulating that the
debtor's application for concordat constitutes
a breach of contract, justifies termination, or
accelerates the maturity of the debt shall not be
enforced if the debtor applies for concordat. Even if
no such provision exists in the contract, the contract
cannot be terminated solely on the grounds that the
debtorhasapplied for concordat.” Provisions in these
agreements stipulating that the debtor's request for
concordat will constitute a breach of contract, be
considered as a just cause for termination or make
the debt due shall not be applied in the event that
the debtor applies for concordat. Even if there is no
such provision in the contract, the contract cannot
be terminated on the grounds that the debtor
has applied for concordat. As can be seen in the
provision of the law, the request for concordat by
one of the parties does not give the other party
to the contract the right to terminate the contract
for just cause, and even if there are provisions to
this effect in the contract, such provisions are null
and void. Introduced in 2018, the purpose of this
regulation is to ensure that the debtor continues
its activities during the respite period, recovers
its deteriorated financial balance and pays its
debts in accordance with the concordat project.
However, within the grace period, contracts may be
terminated automatically due to the expiration of
the contract period, the contract may be terminated
forthe other party due to the occurrence of justified
grounds for termination, or it may be terminated by
agreement of the parties.

TERMINATION OF THE PERPETUAL
DEBT CONTRACT BY THE DEBTOR
DURING THE CONCORDAT PROCESS

The amendment to the Swiss bankruptcy and
enforcement law dated January 1, 2014 stipulates
that “The debtor may at any time terminate
perpetual debt contracts that prevent the
realization of the purpose of the concordat with
the permission of the commissioner, provided that

the debtor pays the other party the compensation
arising from the termination. The compensation
claim asserted by the other party due to termination
will be considered as a receivable subordinate to
the concordat project. Special provisions regarding
the termination of employment contracts are
reserved.”* Parallel to Article 297/a, with the
amendment made in our Enforcement and
Bankruptcy Law Law on 28.02.2018, Article 296 was
amended as follows: "The debtor may terminate
the excessively burdensome permanent debt
relations to which he is a party and which prevent
the concordat from achieving its purpose, with the
consent of the commissioner and the permission
of the court, at any time. The compensation to be
paid within this framework shall be subordinate to
the concordat project. Special provisions regarding
the termination of service contracts are reserved
With this regulation added to the Enforcement
and Bankruptcy Law, an extraordinary termination
right is granted to the person within the concordat
grace period. The extraordinary right of termination
set forth in the provision of the Law may only be
exercised in excessively burdensome perpetualdebt
relations that prevent the concordat from achieving
its purpose. The purpose of the concordat, as
mentioned above, is for the debtor to continue its
business activities and thus to pay debts to creditors
according to the concordat project. For example,
if the factory where the business activities are
carried out is rented and the rent imposes a burden
on the debtor in a way that prevents the success
of the project, the contract may be terminated.
However, if the rent is high but not at a level that
prevents the project from being successful, and if
the moving costs of the business and the rent for
the new location are high, the termination should
not be granted. According to Article 296/f. 2 of the
Bankruptcy and Enforcement Law, in the event of
termination of the contract, all damages incurred
by the other party must be compensated by the
terminator. The compensation receivable arising
from the termination of the contract shall be
subordinate to the concordat project. It is stated

TERMINATION OF PERPETUAL DEBT CONTRACTS DURING THE CONCORDAT PROCESS




Sozlesmelerin devamliliginin sadlanmasi sayesinde
isletme faaliyetlerine devam edebilecek ve bu sayede
gelir elde edip borglarini konkordato projesine
uygun bir sekilde 6deyebilecektir. Ayni zamanda
konkordatonun basarili olmasini engelleyici sekilde
kulfet olusturan sozlesmelerin, komiserin uygun
gorist ve mahkemenin izni ile feshedilebilmesi
saglanmistir.

1 Musul, Timugin, iflas ve Konkordato Hukuku 1.Baski, Adalet 2018

2 Altay, Sumer/Eskiocak, Ali, Konkordato ve Yeniden Yapilanma Hukuku,
5.Baski, Vedat Kitapgilik, Istanbul, 2019,

3Yargitay Karari - 8. HD., E. 2017/12233 K. 2017/9262 T.19.6.2017

4 Kartal, B, (2020). Konkordatonun Amaci Kapsaminda COVID-19 Salgininin
Surekli Borg lliskilerinin Feshine Etkisi. Istanbul Universitesi Hukuk Fakultesi
Mecmuasi, vol.78, no.2, 485-516., KALE, S., (2017). An Overview of the Ordinary
Concordat Clauses of the Swiss Bankruptcy and Enforcement Law. Istanbul

Medipol Universitesi Hukuk Fakiltesi Dergisi, vol.4, no.2, 153-169.
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that the extraordinary termination right recognized
in the provision of the law shall not be applied in
service contracts. Service contracts are employment
contracts between the employer and the employee.

OUTCOME

Article 296/2 of our Bankruptcy and Enforcement
Law, which was introduced with the amendment
made on 28.01.2024, is a very positive provision for
the success of the concordat. While the existence
of provisions in the contracts of the person who
will apply for concordat that the contract will be
terminated in case of application for concordat
is preventing the applicant from applying for
concordat, the regulation has paved the way for
the applicant to apply for concordat. By ensuring
the continuity of the contracts, the business will
be able to continue its activities and thus generate
income and pay its debts in accordance with the
concordat project. At the same time, it is provided
that the contracts that create burdens that prevent
the success of the concordat can be terminated with
the appropriate opinion of the commissioner and
the permission of the court.

1 Musul, Timugin, iflas ve Konkordato Hukuku, 1st edition, Adalet, 2019

2 Altay, Sumer/Eskiocak, Ali, Konkordato ve Yeniden Yapilanma Hukuku, 5th
edition, Vedat Kitapgllik, Istanbul, 2019

3 Court of Cassation Decision - 8th Chamber, E. 2017/12233, K. 2017/9262, dated
19.6.2017.

4 Kartal, B., (2020). Konkordatonun Amaci Kapsaminda COVID-19 Salgininin
Surekli Borg lliskilerinin Feshine Etkisi. Istanbul Universitesi Hukuk Fakultesi
Mecmuasi, vol.78, no.2, 485-516.; KALE, S, (2017). An Overview of the Ordinary
Concordat Clauses of the Swiss Bankruptcy and Enforcement Law. Istanbul
Medipol Universitesi Hukuk Fakultesi Dergisi, vol.4, no.2,153-169.
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Bireylerindzelhayatininkorunmasikapsamindakonut!
dokunulmazlhidi hakki, Uluslararasi sozlesmelerde?
ve Tarkiye Cumbhuriyeti Anayasa’sinda® acikca
belirtilerek, normlar hiyerarsinin en st duzeyinde
koruma altina alinmistir. Anayasa ile korunan konut
dokunulmazhidr hakkinin ihlali, bireyin huzur ve
sikununu bozabilir. Bu nedenle 5237 S. TCK*de de
bireylerin konut dokunulmazligr hakkinin ihlalini
su¢ olarak tanimlamis ve mueyyidelendirmistir.
Bu perspektifte, bir konuta girilmesi ve konutta
arama vyapilmasi icin hakim kararinin bulunmasi
kanunlar geredi zorunludur. Anayasal haklar, basta
ceza hukuku olmak Uzere icra hukukunda da
gozetilmektedir. Bu dogrultuda icra hukukunda
haciz amaciyla bor¢lunun konutuna girilmesinde,
bor¢lunun 6zel hayatinin korunmasi igin  azami
dikkat ve 6zen gosterilmesi gerekmektedir.

Yarurlukte bulunan 1K, icra mudirine/memuruna
gerektigi durumlarda zor kullanma yetkisi vermistir.
lcramuduranin/memurunun zor kullanmayetkisinin
konuta zorla girmeyi kapsadigi kabul edilmekle
birlikte, bu durumun Anayasaya aykiri bir dizenleme
oldugu c¢ok defa doktrince dile getirilmistir.
Yine Alman hukukunda da icra memurunun zor
kullanma vyetkisi konut dokunulmazlidi bakimindan
tartisimistir. Alman Anayasa Mahkemesi’'nin 1979
yilinda verdigi bir karar icra memurunun Alman
Medeni Usul Kanunu'na goére (ZPO §758a) sahip
oldugu vetkileri konut dokunulmazligi agisindan
dederlendirerek konuta midahalenin ancak hakim
kararli olmasi gerektigini belirtmistir. Bu karar
sonrast Alman Usul Kanunu’nda (ZPO §758a) 1 Ocak
1999 tarihi itibari ile yurtrlige giren hikmunde
konutta mudahale edebilmesi bakimindan hakim
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karari alinmasi ve sartlari dizenleyerek bu konudaki
tartismalara son verilmistir. Ancak ilgili kanun
maddesinde her ne kadar konut haczi hakim kararina
baglanmis ise de kanun maddesinin devaminda
konutta haciz kararinin alinmasi haczin basarisini
tehlikeye atacaksa bu htkim uygulanmaz seklindeki
duzenleme yoruma agiktir. Kanaatimizce de  bu
duzenleme vyerindedir. Turk Kanun koyucu, yeni
duzenleme ile ihtiyati haciz karari disinda konutta
hacze iliskin hakim kararinin aranmasi sartini her
somut olayda aramaktadir.

7445 sayil Kanun m1 ile liK'ye 79/a maddesi
eklenmistir. Bu duzenleme, esas itibariyle haciz
asamasinda icra mudarindn konutta haciz islemi
yapabilmesini belli bir usule bagdlanmaktadir. S6z
konusu dedisiklik ile konuta mudahalenin ancak
hakim karari ile olabilecegi kanunlastinilmistir. 11K de
vapilan bu dedisiklik ile konutta haciz isleminin
hakim kararina tabi olup/olmamasindaki hukuki
sakinca ve tartismalara son verilmistir. Bu calismada
da genel hatlariyla, 5 Nisan 2023 tarihli ve 32154
sayill Resmi Gazetede vayinlanan “icra ve Iflas
Kanunu ile Bazi Kanunlarda Dedisiklik Yapilmasina
Dair Kanun” kapsaminda yapilan dedisikliklerle
konutta haciz islemine dair yeni duzenlemelere
ve bu dizenlemelerin uygulamadaki karsiligina
deginilecektir. Kanun koyucunun, sadece ihtiyati
haczi kapsam disinda biraktigi dikkate alindiginda,
IIK m.79/a’min ihtiyati haciz disinda kesin haciz,
gecici haciz, ihtiyati haciz, ilave haciz ve tamamlama
haczi turleri bakimindan uygulama alani bulacagi
soylenebilir®

S6z konusu duzenlemenin temel amaci, kisilerin
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ATTACHMENT OF RESIDENTIAL PROPERTIES
PURSUANT TO ARTICLE 79/A OF THE ENFORCEMENT
AND BANKRUPTCY LAW AND THE ISSUES
ENCOUNTERED IN PRACTICE WITH THE NEW

AMENDMENT

The immunity of the domicile' within the scope of
protectingindividuals' private lives, is explicitly stated
in international treaties” and the Constitution of the
Republic of Turkiye,® and is protected at the highest
level within the hierarchy of norms. A violation of
the immunity of the domicile as protected by the
Constitution, can disrupt the individual's peace
and tranquility. For this reason, the Turkish Penal
Code (TPC) No. 5237 also defines the violation of
individuals' right to the inviolability of the home
as a crime and penalizes it.* From this perspective,
a warrant is required by law to enter and search a
home. Constitutional rights are safequarded not
only in criminal law but also in enforcement law. In
this context, when entering a debtor’s home for the
purpose of attachment, utmost care and attention
must be paid to protecting the debtor’s private life.

The current Enforcement and Bankruptcy Law (EBL)
grants the bailiff/fenforcement officer the authority
to use force when necessary. While it is accepted
that the bailiff/enforcement officer’s authority to use
force includes forcibly entering a domicile, this has
oftenbeenarguedinlegal doctrineasaprovisionthat
violates the Constitution. Similarly, in German law,
the bailiff’'s authority to use force has been discussed
with respect to the immunity of the domicile. In a
1979 ruling, the German Constitutional Court
evaluated the enforcement officer's powers under
the German Code of Civil Procedure (ZPO §758a)
stating that intervention in a domicile should only
occur with a court order in terms of the immunity of
the domicile. Following this decision, a provision was
introduced in the Cerman Code of Civil Procedure
(ZPO §758a), effective January 1,1999, which required

awarrant for search in a domicile, thus resolving the
debates surrounding this issue. Even though the
relevant article of the law states that the judge has
the final say over a residence attachment, the clause
that states that this provision does not apply if the
decision to attach the house would compromise the
attachment's success is ambiguous. In our opinion,
this requlation is appropriate. The Turkish legislator,
with the new regulation, requires a court order for
the attachment of a domicile in each individual case,
except for precautionary attachment orders.

Article 79/a has been added to the EBL by Article
1 of Law No. 7445. This requlation essentially binds
the ability of the bailiff to perform attachment in
the house during the attachment phase to a certain
procedure. With the said amendment, it has been
legalised that the intervention to the residence
can only be made with a judge's ruling. With this
amendment to the EBL, the legal inconveniences
and discussions on whether or not the attachment
in the dwelling is subject to a judge's decision have
been put an end to. In this study, in general terms,
the new reqgulations regarding the attachment of
the residence with the amendments made within
the scope of the “Law on the Amendment of the
Enforcement and Bankruptcy Law and Certain Laws”
published in the Official Gazette dated 5 April 2023
and numbered 32154, and the practical implications
of these regulations will be discussed. Considering
that the legislator has excluded only precautionary
attachment from the scope, it can be said that Article
79/a of the EBL will be applied in terms of definitive
attachment, provisional  attachment, interim
attachment, additional attachment and completion




temel insani ihtiyaclarindan olan barinma hakkini,
ozel hayatint ve mahrem alanini korumayi
hedeflemektedir. Bu bakimdan aslinda kanun koyucu
lIK m.79/a’daki dizenlemeyi getirirken herhangi bir
mahkeme karari olmaksizin kisilerin konutlarinda
baskalarinin  mudahalelerinden uzak bir sekilde,
huzur ve glven iginde yasama haklarini korumayi
amaclamistir. Bu c¢ercevede, konutta vapilacak
hacizler baglaminda, 6zel hayata ve ozellikle konut
mahremiyetine mudahaleyi gerektiren islemin,
hakim teminati® altinda yapilmasi saglanmistir.”

Her ne kadar kanun dedisikliginin asli amaci, en
temel ve ulvi haklardan olan barinma hakkini ve
ozel hayatin mahremiyetini korumak ise de hem
Ogretide hem de uygulamada s6z konusu kanun
dedisikligi icin birtakim elestiriler dile getirilmistir.
Bu elestirilerin en basinda, konut haczinin hakim
iznine baglanmasinin konutta haczi imkansiz hale
getirecedi, diuzenlemenin icra dairelerinin ve icra
mahkemelerin is yukinu arttiracagl, bor¢luya
alacaklidan mal kagirmak icin zaman kazandiracag,
alacakli taraf ve taraf vekili bakimindan da alacagina
zamaninda kavusamama tehlikesini  barindirdidi,
duzenlemenin alacakli ve borglu acisindan hak
ve menfaat dengesini alacakli aleyhine bozacad
nedenleriile s6z konusu dedisiklik elestirilmistir,

lIK m.79/a’da, “icra mudurd, haciz yapilmasi talep
edilen yerin konut oldugunu tespit ederse, bu yerde
haciz yapilmasina karar verir ve bu karari derhal icra
mahkemesinin onayina sunar” dizenlemesiile kanun
icra mudartne, haciz talep edilen adresin konut
olup/olmadidinin tespitine iliskin resen arastirma
gorevi yUklemistir.

Uygulamada, haciz talep eden alacakl, haciz
adresinin konut olmasi durumunda haciz talebindeki
adrese “konut adresidir” ibaresi ekleyerek haciz
talep etmektedir. lcra midurd, haciz yapilmasi talep
edilen yerin konut oldugunu tespit ederse, bu yerde
haciz yapilmasina karar verir ve bu karari derhal icra
mahkemesinin onayina sunar. Yetkiliicra mahkemesi;
konutun bulundugu adresteki icra mahkemesi dedil,
icra takibinin yapildidi icra dairesinin tabi oldugu
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icra mahkemesidir® Mahkeme, dosyanin kendisine
tevdi edildigi tarihten itibaren en ge¢ Ug¢ gun
icinde haciz kararinin onaylanmasina iliskin kararini
vermelidir. 1IK’deki icra organlari icin dngorilen
streler, dizenleyici nitelikte olup stresi icinde islem
vapllmasa dahiyapilanislem gecerlidir? Bu baglamda
icra mahkemesinin karar vermesi icin Kanun'da
belirtilen G¢ gunltk stre hak dustrict nitelikte
degildir. Bu stre duzenleyici nitelikte oldugu igin icra
mahkemesi Gi¢ glinden sonra karar verse de verilen
karar gegerlidir©

Bu baglamda Icra mahkemesi haciz yapilmasi
talep edilen yerin konut olup olmadidini tespit
edebilmek icin kesif yapabilir mi? Kanaatimizce icra
mahkemesinin (¢ qun iginde karar verecek olmasi
ve incelemenin dosya Uzerinden yapilmasi kesif
yapilmasinin mumkdn olmadidinin bir gostergesidir.
Ayrica her bir icra dosyasi kapsaminda tespitin kesif
vapilarak gerceklestirilecedinin kabull, geredinden
fazla masraf yapilmasina neden olacadi icin takip
ekonomisine uygun dusmez."

Icra ve iflas Kanunu’nun 79/a maddesinin ikinci fikrasi
uyarincasoz konusu kararlarkesin olup, kanunyoluna
kapatilmistir. Bu nedenle, icra mahkemesinin, haciz
kararini onaylamasi veya konutta haciz yapiimasina
iliskin karari kaldirmasi halinde verilen kararlara karsi
istinaf kanun yoluna basvurmak mumkin dedildir.
Icra mahkemesi kararina karsi kanun yolunun agik
olmamasi, mahkemece yapilacak inceleme sirasinda
borgluya hukuki dinlenilme hakki taninmamasi
birtakim takim uyusmazliklari beraberinde getirecek
nitelikte olup elestiriye acik ise de borcluya
alacaklidan mal kagirmak igin zaman kazandiracagi,
alacakli taraf ve taraf vekili bakimindan da alacagina
zamaninda kavusamama tehlikesini  barindirdid
hususlari gozetildiginde ilgili karara karsi kanun
yoluna basvurulamamasi kanaatimizce verindedir.
Aksine yonelik dustnce, takip hukukunun ruhuna
aykiri olacaktir.

Mahkemenin onaylama karari Gzerine hacze gidilen
yerin konut olmadiginin anlasiimasi halinde hacze
aynen devam olunur. Konut olmadigi kabul edilen
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attachment types other than precautionary
attachment.®

The main purpose of the aforementioned regulation
is to protect the right to shelter, which is one of
the basic human needs of individuals, as well as
their private lives. In this respect, while introducing
the requlation under Article 79/a of the EBL, the
legislator aimed to protect the right of persons to
live in their residences in peace and security, away
from the interference of others, without any court
order. Within this framework, in the context of
foreclosures to be carried out in the dwelling, it is
ensured that the procedure requiring intervention
in private life and especially in the privacy of the
dwelling is carried out under the guarantee® of the
judge’

Although the main purpose of the amendment is to
protect the housing right, which is one of the most
fundamental and sublime rights, and the privacy of
private life, some criticisms have been expressed
both in the doctrine and in practice. Foremost
among these criticisms, the amendment has been
criticized on the grounds that the attachment of the
residence with the permission of the judge will make
the attachment of the residence impossible, that
the amendment will increase the workload of the
enforcement offices and enforcement courts, that
it will give the debtor time to evade the property
from the creditor, that there is a danger for the
creditor party and the party's attorney not to reach
its receivable on time, and that the amendment will
disrupt the balance of rights and interests of the
creditor and debtor to the detriment of the creditor.

Article 79/a of the EBL stipulates that “if the bailiff
determines that the place where the attachment is
requested is a residence, he/she decides to make an
attachment in this place and immediately submits
this decision for the approval of the enforcement
court”, andthe lawimposes an exofficio investigation
duty on the bailiff to determine whether the address
requested for attachment is whether it is a residence
or not.

In practice, the creditor requesting the attachment
adds the words "residential address' to the address
in the attachment request if the attachment address
is a residence. If the bailiff finds that the attachment
address is a residence, he decides to make the
attachment at that address and immediately
submits the decision to the enforcement court for
approval. The competent enforcement court is not
the enforcement court of the address where the
residence is located, but the enforcement court
of the enforcement office where the enforcement
proceedings are filed.® The court must give its
decision on the approval of the attachment order
within three days of the date on which the file is
submitted to it. The time limits laid down in the EBL
for the enforcement authorities are of a regulatory
nature and the measures taken are valid even if
they are not taken within the time limit? In this
context, the three-day period set by the law for
the enforcement body to take a decision does not
constitute a forfeiture of rights. Since this period is
regulatory in nature, even if the enforcement court
decides after three days, the decision is valid."”

In this context, is it possible for the enforcement
court to conduct discovery to determine whether
the place requested to be seized is a residence or
not? In our opinion, the fact that the enforcement
court will make a decision within three days and that
the examination is carried out through the file is an
indication thatitis not possible to conduct discovery.
In addition, the acceptance that the determination
will be made through discovery within the scope of
each enforcement file is not in accordance with the
economy of the proceedings, as it will cause more
expenses than necessary.”

Pursuant to the second paragraph of Article 79/a
of the Enforcement and Bankruptcy Code, the
aforementioned decisions are final and closed to
legal remedies. Therefore, it is not possible to apply
the legal remedy of appeal against the decisions
rendered by the enforcement court in the event that
the enforcement court approves the attachment
decision or revokes the decision regarding the
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bir yerle ilgili verilen haciz karar Uzerine yapilan
haciz islemi sirasinda, bu yerin konut oldugu anlasilir
ve mahkemece o yerde hacze iliskin onaylama karari
bulunmuyor ise bor¢lu da haczin yapilmasina riza
gostermez ise haciz islemine son verilir. Bu durumda
konutta haciz yapilmasiicin icra midurince yeniden
haciz karari alinmasi ve bu kararin icra Mahkemesinin
onayina sunulmasi gerekir. Yani bu durumda hacze
devam olunmasi, bor¢lunun riza gostermesi sartina
baglanmustir. Cenel hatlariyla konutta hacze iliskin
streg bu sekildedir. Ancak kanunun uygulamadaki
karsilidinda birtakim sakincalarin da mevcut olmasi
ikincil mevzuatsal dizenlemeye ihtiyac oldugunu
ortaya koymaktadir.

Oncelikle, ilgili kanun maddesinin uygulanisinda,
icra mudarinin  haciz  vapilacak vyerin  konut
oldugunu nasil ve ne sekilde tespit edecedine iliskin
belirsizlik mevcuttur. Yine Icra Mahkemesinin onay
incelemesini dosya Uzerinden yapacak olmasi,
borclunun  dinlenmemesine  karsin  mahkeme
kararina karsi itiraz merciinin olmamasi ve kararin
kesin olmasi birtakim sakincalari yine beraberinde
getirmektedir. Kanun degisikliginde mahkemece
yapilacak incelemenin nasil yapilacadi, hangi ispat
turine ve delillere dayanilacaginin belirtiimemis
olmasi; istinabe halinde onay incelemesini hangi yer
icra mahkemesinin yapacaginin belirtilmemis olmasi
duzenlenmeye uygulayicilar tarafindan yoneltilmis
en hakli elestirilerdir.

Sonu¢ olarak, bireylerin 6zel hayatinin korunmasi
kapsaminda konut dokunulmazhigi hakkina iliskin
vapilacak hertirlt kanunidizenlemenin acik, detayli
ve yoruma kapal olmasi gerektigi kanaatindeyiz.
Son vapilan kanuni dizenlemeyle her ne kadar
kanun koyucu bu ulvi hakkin korunmasina iliskin
duzenleme yapmis ise de uygulamada karsilasilan
sorunlar g6z 6nine alindiginda kanun maddesinin
degisikliginin  yeterli olmadigi, aksine baskaca
sakincalar dogurdugu kanaatindeyiz.
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1 56zIuk anlamiyla konut, “insanlarin icinde yasadiklar ev, apartman vb. vyer;
mesken, ikametgah” olarak tanimlanmaktadir. 5 Nisan 2023 tarihli ve 32154 sayili
Resmi Gazetede yayinlanan “icra ve iflas Kanunu ile Bazi Kanunlarda Degisiklik
Yapilmasina Dair Kanun” Kanun dedisikliginin madde gerekgesinde konutun
tanimy, kisilerin temel insaniihtiyaclarindan olan barinma hakkinin vicut buldugu

ve 6zel hayatiniidame ettirdigi en dnemli ve mahrem mekan olarak gegmektedir.

2 Insan Haklari Evrensel Beyannamesi’'nin 12nci maddesinde soyle denmektedir:
“Hi¢ kimse o6zel hayati, ailesi, meskeni veya yazismasi hususlarinda keyfi
karismalara, seref ve sohretine karsi tecavizlere maruz birakilamaz. Herkesin
bu karisma ve tecavuzlere karsi kanun ile korunmaya hakki vardir.” Avrupa insan
Haklari Sozlesmesi’'nin “Ozel Hayatin ve Aile Hayatinin Korunmasi” baslikli 8
Maddesi:” Herkes ozel ve aile hayatina, konutuna ve haberlesmesine saygi
gosterilmesi hakkina sahiptir” Birlesmis Milletler Siyasal ve Medeni Haklar
Sozlesmesi‘nin 17nci maddesi konut dokunulmazhidi ile ilgili olup madde metni
soyledir: “Hi¢ kimsenin 6zel ve aile yasamina, konutuna veya haberlesmesine
keyfi veya hukuka aykiri olarak mudahale edilemez; onuru veya itibari hukuka
aykiri saldirilara maruz birakilamaz Herkes bu tir saldirilara veya mudahalelere
karsi hukuk tarafindan koruma hakkina sahiptir.”

3 MADDE 21- Kimsenin konutuna dokunulamaz. Milli gtvenlik, kamu duzeni,
sug islenmesinin onlenmesi, genel saglik ve genel ahlakin korunmasi veya
baskalarinin hak ve ézgurluklerinin korunmasi sebeplerinden biri veya birkacina
bagliolarak usuline gare verilmis hakim karari olmadikea; yine bu sebeplere bagl
olarak gecikmesinde sakinca bulunan hallerde de kanunla yetkili kilinmis merciin
vazili emri bulunmadikea; kimsenin konutuna girilemez, arama yapilamaz ve
buradaki esyaya el konulamaz. Yetkili merciin karariyirmi dort saaticinde gorevli
hakimin onayina sunulur. Hakim, kararini el koymadan itibaren kirk sekiz saat
icinde aciklar; aksi halde, el koyma kendiliginden kalkar.

4 TCK m. N6 /f.1: Bir kimsenin konutuna, konutunun eklentilerine rizasina aykir
olarak giren veya riza ile girdikten sonra buradan ¢ikmayan kisi, magdurun

sikayeti Uzerine, alti aydan ikiyila kadar hapis cezasi ile cezalandirilir.

51inont Universitesi Hukuk Fakultesi Dergisi, Seyhan Selcuk — inUHFD 14(2): 412-
425 (2023) ICRA VE IFLAS KANUNU'NUN 79/a MADDESI UYARINCA KONUTTA
HACIZ

6 “Ozel hayata mudahale bakimindan, salt bir alacagi elde etmek icin alacaklinin
talebini esas almak ve icra memurunu bu talebi yerine getiren kisi konumuna
sokmak, alacaklinin talebinive icra memurunun kararini, ancak hakim teminatiyla
uygulanabilecek bir anayasa kuralinin éntne gecirmek anlamina gelecektir. Bu
durum, anayasanin baglayiciligi ve Ustunlugune uygun dusmedigi gibi, temel
haklar korumada gozetilen kriterlere de aykirilik olusturur. Hakim guvencesi
ve bagimsizhigi bulunmayan icra memurunun takdiri, hakim karari yerine higbir
zaman gecemez” Naklen OZEKES, Muhammet: icra Hukukunda Temel Haklar ve
ilkeler, Adalet, Ankara 2009, s.164

7 Benzer bir vaklasim icin bkz, PEKCANITEZ, Hakan/ATALAY, Oguz/
SUNGURTEKIN OZKAN, Meral/OZEKES, Muhammet: icra ve iflds Hukuku, B9,
Onikilevha, Istanbul 2022, 5.22; OZEKES, 5163

8 Arslan/Yilmaz/Taspinar Ayvaz ve diderleri, s.160. Istinabe halinde, istinabe
olunan icra dairesinin bagl oldudu icra mahkemesinin yetkili olduguna iliskin
bkz. Selcuk, s.421
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attachment at the residence. Although the lack of
an open legal remedy against the decision of the
enforcement court and the fact that the debtor
is not granted the right to be heard legally during
the examination to be made by the court will bring
some disputes and is open to criticism, considering
the fact that it will give the debtor time to evade
the creditor and that it carries the danger of not
reaching its receivables in time for the creditor party
and the party's attorney, it is in our opinion that it is
appropriate not to apply for a legal remedy against
the relevant decision. The contrary opinion would
be contrary to the spirit of the law of enforcement
proceedings.

If it is understood that the place to be seized upon
the court's approval decision is not a dwelling,
the attachment shall continue as it is. During
the attachment process carried out upon the
attachment decision issued regarding a place that is
accepted not to be a residence, if it is understood
that this place is a residence and the court does not
have an approval decision regarding the attachment
at that place, the attachment process is terminated
if the debtor does not consent to the attachment.
In this case, in order to foreclose the attachment
at the residence, a new attachment decision must
be taken by the bailiff and this decision must be
submitted to the approval of the Enforcement
Court. In other words, in this case, the continuation
of the attachment is subject to the debtor's consent.
In general terms, this is the process regarding
attachment at the residence. However, the fact that
there are some drawbacks in return for the law in
practice reveals the need for secondary legislative
regulation.

First of all, in the implementation of the relevant
article of the law, there is uncertainty as to how
and in what manner the bailiff will determine that
the place to be seized is a residence. Again, the
fact that the Enforcement Court will carry out the
approval examination through the file, that there is
no objection authority against the court's decision,

although the debtor is not heard, and that the
decision is final brings some inconveniences. The
fact that the amendment does not specify how
the court will conduct the examination, which type
of proof and evidence will be relied upon, and the
place where the enforcement court will conduct
the approval examination in case of appeal are the
most justified criticisms of the regulation by the
practitioners.

As a result, we are of the opinion that any legal
regulation regarding the right to the immunity of
domicile within the scope of the protection of the
private life of individuals should be clear, detailed,
and closed to interpretation. Although the legislator
has made a reqgulation regarding the protection
of this divine right with the latest legal requlation,
considering the problems encountered in practice,
it is our opinion that the amendment of the article
of the law is not sufficient, on the contrary, it creates
other drawbacks.

1 In dictionary housing is defined as ‘a house, apartment, etc. in which people
live; abode, residence’. 5 April 2023 dated and 32154 numbered Official Cazette
‘Law on the Amendment of the Enforcement and Bankruptcy Law and Certain
Laws’, the definition of housing is mentioned as the most important and intimate
place where the right to shelter, which is one of the basic human needs of

individuals, is embodied and where they maintain their private life

2 Article 12 of the Universal Declaration of Human Rights states: ‘No one
shall be subjected to arbitrary interference with his privacy, family, home or
correspondence, or to attacks on his honour and reputation. Everyone has
the right to be protected by law against such interference and encroachment.’
Article 8 of the European Convention on Human Rights entitled ‘Protection of
Private and Family Life"” Everyone has the right to respect for his private and
family life, home and correspondence.” Article 17 of the United Nations Covenant
on Civil and Political Rights is related to the inviolability of housing and the text
of the article is as follows ‘No one shall be subjected to arbitrary or unlawful
interference with his private and family life, home or correspondence; nor shall
his honour or reputation be subjected to unlawful attacks

3The domicile of anindividual shall not be violated. Unless there exists a decision
duly given by a judge on one or several of the grounds of national security, public
order, prevention of crime, protection of public health and public morals, or
protection of the rights and freedoms of others, or unless there exists a written
order of an agency authorized by law in cases where delay is prejudicial, again on
these grounds, no domicile may be entered or searched or the property seized
therein. The decision of the competent authority shall be submitted for the
approval of the judge having jurisdiction within twenty-four hours. The judge
shall announce his decision within fortyeight hours from the time of seizure;

otherwise, seizure shall be automatically lifted
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9 Kuru, 5.143; Arslan/Yilmaz/Taspinar Ayvaz ve diderleri, s.126; Pekcanitez/Atalay/
Sungurtekin Ozkan ve digerleri, s.79; Gorgun/Boru/Kodakoglu, 5.45

10 BORCLUNUN KONUTUNDA HACIZ YAPILMASI (iiK m. 79/a) YBHD Yil 9 - Say!
2024/1,5.327-367

11 Takip ekonomisi ilkesi uyarinca takibin makal giderle tamamlanmasi gerekir
(Koksoy, 2016,5.64 vd.)
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4 Article 116 / f. 1 of the TPC: A person who enters a person's dwelling or its
annexes against his/her consent or who does not leave it after entering it with
consent shall, upon the complaint of the victim, be sentenced to imprisonment

from six months to two years

5inonu Universitesi Hukuk Fakultesi Dergisi, Seyhan Selcuk — InUHFD 14(2): 412-
425 (2023) ICRA VE IFLAS KANUNU’NUN 79/a MADDESI UYARINCA KONUTTA
HACIZ

6 ‘In terms of interference with private life, taking the creditor's request as
the basis for obtaining a receivable and putting the bailiff in the position of
the person who fulfils this request would mean putting the creditor's request
and the bailiff's decision in front of a constitutional rule that can only be
implemented with the guarantee of a judge. This situation is incompatible with
the binding nature and supremacy of the Constitution, as well as the criteria for
the protection of fundamental rights. The discretion of the bailiff, who does not
have the security and independence of a judge, can never replace the judgement
of ajudge.” Naklen OZEKES, Muhammet: icra Hukukunda Temel Haklar ve ilkeler,
Adalet, Ankara 2009, s.164

7 For a similar approach, PEKCANITEZ, Hakan/ATALAY, Oguz/SUNGURTEKIN
OZKAN, Meral/OZEKES, Muhammet: icra ve Iflds Hukuku, B.9, Onikilevha,
Istanbul 2022, s.22; OZEKES, 5.163

8 Arslan/Yilmaz/Taspinar Ayvaz ve diderleri, s.160. Istinabe halinde, istinabe
olunan icra dairesinin bagl oldugu icra mahkemesinin yetkili olduguna iliskin
bkz. Selguk, s.421

9 Kuru, 5.143; Arslan/Yilmaz/Taspinar Ayvaz ve diderleri, s.126; Pekcanitez/Atalay/
Sungurtekin Ozkan ve digerleri, s.79; Gorgun/Boru/Kodakodlu, 5.45

10 Borg¢lunun Konutunda Haciz Yapilmasi (IIK M. 79/a) Ybhd Yil 9 - Say1 2024/1,
$.327-367

1 Pursuant to the principle of economy of proceedings, the proceedings should

be completed with reasonable expenses (Koksoy, 2016,5.64 vd.)
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5411 sayili Bankacilik Kanunu'nun Gecici 32'nci
maddesi ile Turkiye'deki bankalar, finansal kiralama,
faktoring ve finansman sirketleriyle  finansal
guclik icinde bulunan ancak finans sektérine
olan borglarinin yeniden yapilandiriimasi yoluyla
faaliyetine  devam  etmesi  olanakli  bulunan
(haklarinda iflas karari bulunan borglular harig)
kredi borclularina, kredi borglarinin cerceve anlasma
ve sozlesmeleri kapsaminda yapilandirilmasi imkani
saglanmistir.

Finansal Yeniden Yapilandirma Sozlesmesi (FYY),
konkordato ve iflas sureglerine gore bazi onemli
farkliliklara  ve avantajlara sahiptir. Konkordato,
bor¢lunun alacaklilari ile anlasarak borclarinin
bir kisminin silinmesini veya vadelerinin yeniden
dizenlenmesini icerirken, iflas streci, borclu sirketin
tasfiyesi ve malvarhiginin alacaklilara dagitiimasi ile
sonuclanan daha kesin ve zorlayici bir yontemdir.
FYY ise, konkordatodan farkli olarak, borclarin
silinmesi veya azaltilmasi yerine vadelerin uzatilmas,
faiz oranlarinin dustrtlmesi veya 6deme planlarinin
yeniden duzenlenmesi gibi esnek ¢ozimler sunar.
Ayrica, FYY surecinde borclu sirket faaliyetlerine
devam eder ve iflas gibi ticari faaliyetlerin tamamen
durmasina yol acan bir durumdan kacinilir.

Gegici 32'nci madde hukmu ile finansal yeniden
yapilandirma kapsaminda yapilan islemlere 6nemli
hukuki, mali ve vergisel kolayliklar ve avantajlar
taninmistir.  Ancak uygulamasinda bazi sorunlar
yasanmaktadir.
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Finansal yeniden vyapilandirma kapsaminda
saglanan avantajlardan ilki; durumun korunmasi
strecidir.

1 - Durumun korunmasi siireci; taraflarin gerek
kendi aralarindaki gerekse borclu ile olan mevcut
hukukistatinun, teminat yapisinin, iliski dizeyinin ve
borglu ile ortaklarinin varliklarinin, 6ngorilen makul
bir muzakere slresi boyunca korunmasini iceren
bir strectir! Alacakl Kuruluslar durumun korunmasi
strecinin devam edip etmeyecegine ilk Alacakl
Kuruluslar Konsorsiyumu (AKK) toplantisinda karar
verir. Bu konuya iliskin herhangi bir karar alinmazsa,
alacakl kuruluslarin kararinin durumun korunmasi
strecinin devam etmesi yoninde oldugu kabul
edilir?

Bu surecte Alacakli Kuruluslar tarafindan borclu
hakkinda vyapilandirma konusu alacaklara iliskin
olarak; icra takibi yapilamaz, zamanasimi ve hak
dusuricu streler nedeniyle hak kaybina yol acacak
durumlar haric olmak Uzere mevcut takiplere devam
edilemez, yenitakipler agilamaz ve diger yasal yollara
basvurulamaz.

Uygulamada ise; zamanasimi ve hak disurico
streler nedeniyle hak kaybina yol agacak durumlar
hari¢ tutuldudundan itirazin iptali davalari agilmakta
ve vargllamalarina devam edilmektedir. Yargilama
strecinin uzunlugu dikkate alindiginda; dava hemen
sonuclanmamaktadir. Sonuclansa dahi icra takibine
devam edilip edilememesi tereddit yaratmaktadir.
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ADVANTAGES OF FINANCIAL RESTRUCTURING
AGREEMENT AND ISSUES IN THE IMPLEMENTATION

OF THESE ADVANTAGES

By provisional article 32 of Banking Law no. 5411,
banks in Tarkiye, renting, factoring, and financial
companies and loan borrowers (debtors) those
are in economic difficulty but can continue their
operations through restructuring their debts to
the financial sector (expect borrowers with a
bankruptcy order against them) are able to
restructure their loan debts by a frame order and
agreement.

Financial Restructuring Agreements (FRAs) have
differences and advantages which are related
to concordat and bankruptcy. Concordat is an
agreement between debtors and creditors to
write off some of debtors’ debts or reorganize
their maturities. The bankruptcy process is a more
compelling and certain method that causes the
dissolution of the debtor company and distribution
of its assets to the creditors. On the other hand,
differently from the concordat, FRA offers flexible
solutions like extending maturities, reducing interest
rates, or rearranging payment schedules rather than
writing off or reducing debts. In addition, during
the process of FRA, debtor companies continue
their commercial activities, and a method such
as bankruptcy, which blocks whole commercial
activities, would not be preferred.

But according to the provisional article 32, under the
conditions of financial restructuring, valuable legal,
economic, and taxational facilities and advantages
are recognized. But there are several issues about
the implementation of them.

Under the process of financial restructuring, the
first advantage is the state preservation process.

1- State preservation process; state preservation
process is the process among parties which
includes preserving the existing legal status,
collateral structure, level of relationship, and assets
of the debtor and its shareholders, both between
the parties and with the debtor, for a reasonable
negotiation period'. Creditor organizations shall
decide the continuity of the state preservation
process in the first meeting of the Consortium
of Creditor Organizations (CCO). However, if any
decision cannot be taken about this situation,
it is accepted that the decision of the creditor
organizations is to continue the state preservation
process’.

Duringthis process, regardingthereceivablessubject
to restructuring, the debtor creditor organizations
cannot initiate an enforcement proceeding, cannot
continue the current enforcement proceedings
expect situations that will lead to loss of rights due to
statutes of limitations and forfeiture periods, cannot
start new enforcement proceedings, and cannot
apply to other legal ways.

In practice; because of the exception of situations
that will lead to loss of rights due to statutes of
limitations and forfeiture periods, new cases for
annulment of objection are filed, and their judgment
continues. If the length of the judgment process is
considered, the cases are not finalized immediately.




Doktrinde; PEKSOZ’lin konu hakkindaki gériisi
ise; “itirazin iptali davasi agildiktan sonra borg
yapilandiriimasi icin HMK m. 165 anlaminda idari
makama basvurulmasi bekletici mesele yapilabilir.
Ancak dava devam ederken yapilandirma pldnina
gore odemelerin - yapilmasi, bekletici  mesele
konusu teskil edemez. Clunkd sézlesmenin ifasinin
tamamlanmasi HMK m. 165 kapsamina girmez. Borg
vapilandirma sézlesmesinin - mahkeme ici sulhe
dénusmesi halinde, sulh sézlesmesinde icra inkar
tazminati hakkinda ne yénde anlasma yapildigina
dikkat etmek gerekir. Sulh sézlesmesinde icra
inkdr tazminatina yonelik dizenleme yapilmamissa
taraflarin tazminat talebinden vazgectikleri kabul
edilir. Ancak yapilandirma sézlesmesinin mahkeme
ici sulhe dbénusmedigi  ihtimalde, icra inkar
tazminatina karar verilmesi gerekebilir.”?

Ote yandan; finansal yeniden yapilandirma sozlesme
metinlerinde, kredi bor¢lusundan alinan beyan ve
taahhutler arasinda haklarinda hicbir idari, hukuki
ve cezai dava tahkim vyargilamasi bulunmadidi da
ver almaktadir. Bu halde, kredi bor¢lulari tarafindan
itirazin iptali ve sair davalarin istisna tutulmasi talep
edilmekte; kabulgormemesihalindeise 6nsartlardan
biri olan bu husus saglanmadigindan bahisle Finansal
yeniden yapilandirma streci sonlandirilabilmektedir.

2 - Harg muafiyeti; finansal yeniden yapilandirma
kapsaminda sadlanan avantajlarin bir digeri harg
muafiyetinin saglanmasidir.

Bankacilik Kanunun Gegici 32/a maddesi
uyarinca; finansal yeniden yapilandirma kapsaminda
vapilacak islemler, cezaevi harci ve 492 sayili harclar
kanununa gore alinan harglar (Yargr harci dahil)
harctan muaftir. Kanun hikmo agik olup, icra takip
dosyalari kapsaminda tahsil edilen alacak bedelleri
Uzerinden alinan icra tahsil harci da 492 sayih
Harglar Kanununa gére alinan harglardan yargi
harglarindan olup har¢ muafiyeti kapsamindadir.

Bu nedenle de finansal yeniden vyapilandirma
strecinde olan borclularin faaliyetinin  devamini
saglamak ve sozlesmenin uygulanabilirligini temin
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icin kredi borclusu hakkinda finansal vyeniden
yapilandirma sozlesmesi 6ncesinde agilan icra takip
dosyalari kapsaminda uygulanan, kredi borglusunun
menkul ve gayrimenkul mallari ile GglncU kisiler
nezdinde mevcut hak ve alacaklari ile diger sair tim
hacizlerin hargsiz kaldiriimasi gerekmektedir.

Uygulamada ise; icra mudurltklerinin bircodu,
kanunun acik hikmune ragmen hacizlerin hargsiz
kaldirilmasina dair taleplere ret karari vermektedir.
Ret karari Uzerine icra hukuk mahkemesi nezdinde
icra memurluk islemi sikdyeti yolu ile hakim karari
ile sorun cozulmektedir. icra hukuk mahkemesi
hakimleri kanuna uygun hargsiz kaldirma karar
vermekte ise de kararin verilmesi yarginin
is yUk( kapsaminda slrece uzun bir zaman
alabilmektedir. Dolayisiyla da hacizler zamaninda
kaldirlmadiginda borglunun ticari faaliyeti ve nakit
akisi etkilenmektedir.

3-Finansal yeniden yapilandirma kapsaminda
saglanan avantajlarin  bir digeri vergisel
kolayhklardir.

I-Finansal yeniden yapilandirma islemleri damga

vergisi, BSMV ve KKDF’den muaftir.

e Kurumlar vergisi mukellefi olan  borglular
tarafindan borclarina karsilik alacakli kuruluslara
devredilen tasinmazlar, istirak hisseleri, kurucu
senetleri ve intifa senetleri ile richan haklarinin
devrinden elde edilen hasilatin bu borg¢larin
tasfiyesinde  kullanilan  kisma isabet eden
kazanclarin tamami ile alacakh kuruluslarin bu
sekilde elde ettikleri s6z konusu kiymetlerden
tasinmazlarin  satisindan  dodan  kazanglarin
%50'lik, diderlerinin satisindan dogan kazanglarin
%75'lik kismi kurumlar vergisinden istisnadir.

* Yine; borglularin aktifinde yer alan tasinmaz
ve istirak hisselerinin alacakli kuruluslara devir
ve teslimi ile bu tasinmaz ve istirak hisselerinin
alacakll kuruluslarca devir ve teslimi KDV’den
istisnadir.

Ancak bu belirtilen istisnalar, alacakli kuruluslarin
cerceve  anlasmalari  kapsamindaki islemleri
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Even if they are finalized, they cause uncertainty
about continuing the enforcement proceeding.

In doctrine, the view Vildan PEKSOZ is: “After
filing a lawsuit for the cancellation of the objection,
applying to an administrative authority  for
debt restructuring can be considered a stay of
proceedings in accordance with Article 165 of the
Code of Civil Procedure. However, while the case
continues, making payments according to the
restructuring plan cannot be considered as a reason
to stay the proceedings. Because the fulfillment
of a contract does not fall under Article 165. If the
debt restructuring agreement transforms into a
settlement, attention should be paid to whether
there is an agreement on enforcement denial
compensation in the settlement. If the settlement
agreement does not address enforcement denial
compensation, it is presumed that the parties have
waived their right to claim compensation. However,
if the restructuring agreement does not transform
into a court settlement, a decision on enforcement
denial compensation may be necessary.””

On the other hand, among the statements and
commitments received from the debtor in the
financial restructuring agreement texts are that
there are no administrative, civil, or criminal
arbitration proceedings against them. In this case,
the debtor may request that the cancellation of the
objection is exempted from other cases, and if this
is not accepted, the financial restructuring process
may be terminated on the grounds that one of the
prerequisites is not met.

2 - Legal fee exemption; fee exemption is another
advantage thatis provided by financial restructuring.

According to Provisional article 32/a of Banking
Law; transactions those are made by financial
restructuring are exempt from the prison fee and
fees according to the Law on Fees No. 492 (including
the judicial fee). Article of the regulation is clear, and
the execution of the collection fee levied on the
receivables collected within the scope of execution

proceedings is one of the judicial fees levied in
accordance with the Law on Fees No. 492 and is
within the scope of fee exemption.

Because of that reason, in order to maintain the
continuity of financial activities of the debtor under
the process of financial restructuring and to maintain
the enforceability of the agreement, all movable
and immovable properties, rights, and receivables
existing before third parties and all other liens filed
before the FRA about the debtor should be removed
without any legal fee.

In practice, in spite of this certain article of the
regulation, most of the enforcement offices reject
the requests to remove enforcements without
any legal fee. As a result of the rejection decision,
the problem is solved with a judge's decision in
the enforcement law court through a complaint
against the enforcement office. In spite of the
correct decisions of the judges of the enforcement
law court according to the reqgulations, to take this
decision shall take a long time because of the judicial
workload. Indeed, when the legal fees are not
removed at the correct time, the commercial activity
and cash flow of the debtor shall be influenced.

3- Another advantage that is provided by
financial restructuring is taxational facilities.

I- Financial restructuring transactions are
exempt from stamp tax, banking and insurance
transactions tax (BITT) and resource utilization
support fund (RUSF).

« Allofthe proceedsfromthetransferofimmovable
properties,  participation shares, founder's
shares, redeemed shares and preemptive rights
transferred to creditor institutions by debtors
who are corporate taxpayers in return for their
debts, 50% of the gains arising from the sale of
immovable properties, and 75% of the gains
arising from the sale of others are exempt from
corporate tax.

« The transfer and delivery of immovable and
participation shares included in the assets
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dolayisiyla  dogrudan veya dolayli edindikleri
varliklari ve teminatlar;, alacakl kuruluslarin
kendi aralarinda veya borgluya devri hari¢ elden
¢ikardiklari hallerde uygulanmamaktadir.*

II- Tahsil imkani kalmayan kredilerin kayittan
disilmesi ve dedersiz alacak sayilmasi; Ozel
karsilik ayrildiktan sonra tahsil imkani kalmamasi
nedeniyle kayittan dusulen kredilerin Vergi Usul
Kanununun 322'nci maddesi hukdmleri kapsaminda
dedersiz alacak sayilmasina imkan taninmistir.

llI-Tesvik belgelerinin, ihracat taahhitlerinin,
kredi garanti kurumlari tarafindan verilen garanti
ve kefaletlerin stirelerinin uzamasi;

Finansal Yeniden Yapilandirma Sozlesmelerine gore
borclari yeniden yapilandirilan borglular tarafindan
alinmis olan,

* Tesvik belgelerinin streleri,

e |hracat tashhut sureleri,

e 28/3/2002 tarihli ve 4749 sayili Kamu Finansmani
ve Bor¢ Yonetiminin Duzenlenmesi Hakkinda
Kanun'un gecici 20'nci maddesi ¢ergevesinde
saglanan kefaletleri de icermek Uzere kredi
garanti kurumlari tarafindan verilen garanti ve
kefaletlerin sureleri, yapilandirma sozlesmeleriile
belirlenen streler kadar uzatilmis sayilacaktir. ©

Bu madde hukumlerine goére finansal yeniden
yapilandirma kapsamina alinan  bir borglunun
borglarinin, sdézlesmenin imza tarihini izleyen yilin
basindan itibaren iki yil igerisinde tekrar finansal
yeniden yapilandirmaya konu edilmesi hélinde,
bu madde hiikmiinde belirtilen vergi istisnalari
ve tesvikler uygulanmayacaktir. Sozlesmeler ile
uygulamaya konulan islemlerin gergeklesmemesi
halinde dahi, uygulanmis olan vergi, fon ve harg
istisnalari geri alinmayacaktir.

KOBI'lerin finansal yeniden yapilandirmaya daha
etkin katiimi igin 6zel tesvikler gelistirilmelidir.

4-Alacakli  kuruluslarin cerceve  anlasmasindan
kaynaklanan yukumlaluklerini yerine getirmemeleri
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halinde ortaya ¢ikabilecek uyusmazhklarin hakem
kurulu tarafindan ¢ozUlmesi  ongorulmustor.
Hakem kurulunun kararlari taraflar icin baglayicidir.
Uygulamada; hakem kurulu kararlarina uymayan
Alacakli Kuruluslar yéniinden nasil bir uygulama
yapilacagi  konusunda herhangi  bir hikim
getirilmemistir” Bu husustaki yasa boslugunun
doldurulmasi gerekir.

Sonug olarak;

FYY; banka ve finansal kuruluslara borg geri
o6demelerinde gegici sorun yasayan veya sorun
yasamasI muhtemel gordlen ticari kredi borglularinin
alinacak tedbirlerle, geri 6deme yukumluliklerini
yerine getirebilmelerine ve istihdama katkida
bulunmaya devam etmelerine imkan saglamaktir.

Arastirma sonuglarina gore, 2024 yilinin  ikinci
yarisindan yil sonuna kadar 6nceki donemlere
gore daha fazla vyapilandirmanin  gergeklesmesi
beklenmektedir. Yeniden vyapilandirma islemleri,
sirasiyla en ¢ok insaat, tarim, gayrimenkul ve
perakende sektorlerinde beklenmektedir.®
Turkiye’de  finansal yeniden yapilandirma
sozlesmesi,  ekonomik  istikrarin korunmasi
adina onemli bir aractir. Ancak mevcut vasal
duzenlemelerin glglendirilmesi ve streglerin daha
etkin denetlenmesi gerekmektedir. Ozellikle kigik
ve orta Olcekli isletmelerin bu streclerden daha
fazla fayda sadlayabilmesi icin tesvik ve destek
mekanizmalarinin artirlmasi 6nerilebilir,

Alacakllarin farkli cikar ve beklentileri, muzakere
sUrecini zorlastirmaktadir. BuyUk bankalar ile kicuk
alacakllarin ayni  masada oturmasi, muzakere
streclerini karmasiklastirmakta ve anlasmalarin
gecikmesine yol agmaktadir.

Tarkiye’de  Finansal ~ Yeniden  Yapilandirma
Sozlesmesi,  ekonomik  istikrarin korunmasi
adina onemli bir aractir Ancak mevcut vasal
duzenlemelerin glclendirilmesi ve streglerin daha
etkin denetlenmesi gerekmektedir. Ozellikle kicik
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of debtors to creditor institutions and the
transfer and delivery of these immovable and
participation shares by creditor institutions are
exempt from Value Added Tax (VAT).

However, these specified exceptions do not apply
in cases where the assets and securities that creditor
organizations have acquired directly or indirectly due
to transactions under the Framework Agreements are
disposed of, except when transferred among the
creditor organizations themselves or to the debtor.*

II- Deregistration of credits which are unable to
be collected and their acceptance as worthless
receivables; Loans those are deregistered due
to unable situation to be collected after specific
provisioning are allowed to be considered as
worthless receivables within the scope of the
provisions of Article 322 of the Tax Procedure Law.”

Ill- Prolongation of incentive certificates, export
commitments, guarantees and sureties provided
by credit guarantee institutions

According to the FRA, interval taken by financially

restructured debtors,

- Duration of Incentive Documents,

- Duration of Export Commitment,

- The periods of the guarantees and sureties
provided by the credit guarantee institutions,
including the guarantees provided within the
framework of the provisional Article 20 of the
Law on the Requlation of Public Finance and
Debt Management No. 4749 dated 28/3/2002,
shall be deemed to be extended for the periods
determined by the restructuring agreements.®

According to the relevant terms, if the debts of
a debtor that is under financial restructuring are
subjected to the financial restructuring after two
years from the signing of the contract; taxation
exceptions and incentives shall not be applied.
Tax, fund, and fee exemptions will not be withdrawn
even if the transactions put into practice by the
agreements are not realized.

New special incentives should be developed in
order to make SMEs more effective in financial
restructuring.

4- Disagreements caused by the failure of the
creditor organizations to fulfill their duties that
come from the framework agreements shall be
resolved by the arbitral tribunal. The decision of
the Arbitral Tribunal is binding for parties. In practice,
there is no provision on how to deal with Creditor
Institutions that do not comply with the decisions
of the Arbitral Tribunal. This gap in the law should
be filled. In practice, there is no term about how to
deal with Creditor Organizations that do not comply
with the decisions of the arbitral tribunal.” The legal
gap about this aspect should be filled.

As aresult;

FRA enables commercial loan borrowers who have
temporary problems or are likely to have problems
in repaying their debts to banks and financial
institutions to fulfill their repayment obligations
and continue to contribute to employment through
measures to be taken.

According to the results of several studies, it is
expected that during the second period of 2024
there will be more financial restructuring than in
previous eras. Construction, agriculture, real estate,
and retail sectors will face financial restructuring
transactions, respectively.®

In Tarkiye, regulations about the process of FRA
are not mature enough vyet. Especially, there are
legal gaps about the protection of the debtor. For
instance, the difficulty of coordination between
multiple creditors poses a significant problem in
restructuring processes.

The different interests and expectations of creditors
complicate the negotiation process. The fact that
large banks and small creditors sit at the same table
complicates the negotiation process and delays
agreements.
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ve orta Olcekli isletmelerin bu streclerden daha
fazla fayda saglayabilmesi icin tesvik ve destek
mekanizmalarinin artirilmasi Gnerilebilir.

Yarginin hizlandiriimasi ve bilirkisilik miessesesinin
etkinlestirilmesistrecin basarisina katkisadlayacaktir.

FYY'nin vyayginlasmasi ile sadlanan avantaj ve
kolayliklarin taninip bilinmesi, BDDK veya ticaret
odalaritarafindan bilgilendirme yazilari yayinlanmas,
ozellikle vergi daireleri, icra mudurliklerine talimat
verilmesi, tanitim seminerleri dizenlenmesi ve
kanun bosluklarinin doldurulmasi ile uygulamada
yasanan tereddutlerin giderilecedine inaniyoruz.
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In Turkiye, FRA's are an important tool to protect
economic continuity. However, it is necessary to
enforce current requlations and to make the process
more effective. Especially, in order to make SMEs’
more beneficial, it is necessary to generate new
incentives and support mechanisms.

To make the judiciary faster, activating the expert
witness institution will contribute to the success of
the process.

We believe that the hesitations experienced in
practice will be eliminated by recognizing and
making known the advantages and facilities
provided by the widespread use of FRA, publishing
information letters by the BRSA or chambers of
commerce, instructing especially tax offices and
execution offices, organizing introductory seminars,
and filling the gaps in the law.
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