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DEGERLIi MUVEKKILLERIMiZ VE MESLEKTASLARIMIZ,

Hukuk dinyasindaki en gincel ve onemli gelismeleri ele alan, titizlikle hazirladigimiz
Newsletter'imizin 16. sayisini  sizlerle paylasmaktan biytik mutluluk duyuyorum. Bu sayi,
Egemenoglu Hukuk Blrosu’'nun istikrarli blytmesini, uluslararasi alandaki glcli konumunu ve
gelecege doniik vizyonunu bir kez daha ortaya koymaktadir.

Geride biraktigimiz donemde, biromuzun ulusal ve uluslararasi arenadaki basarisi; IFLR,
Chambers&Partners ve Legal 500 gibi saygin uluslarasi derecelendirme kuruluslari tarafindan bir
kez daha teyit edilmistir. Buyil, yalnizca basarilarimizi degil, ayni zamanda ekibimizin gliclenmesini
de kutluyoruz. Aramiza katilan yeni partnerlerimiz ve avukatlarimizla birlikte, uzmanlik alanlarimizi
daha da derinlestirirken, mivekkillerimize sundugumuz hizmetlerin kapsamini ve niteligini ileriye
tasiyoruz.

Bilgi paylasimini odagimiza aldigimiz bu dénemde, hukukta giincel gelismeleri ele aldigimiz video
serilerimizi sizlerle bulusturduk. Alaninda uzman isimlerin goruslerine yer verdigimiz bu serilerle,
muvekkillerimize glncel ve sektorel bir bakis acisi sunmayi hedefledik. Ote yandan, 2025 yilinda
yayimladigimiz 300°Un Uzerindeki hukuki makale ile hukukun farkli alanlarinda derinlemesine
analizler ortaya koyarak hem yerel hem de kiresel dlcekte genis bir okuyucu kitlesine ulastik.
Bu calismalar, Egemenoglu'nun bilgi Uretme ve paylasma konusundaki strekliliginin ve mesleki
sorumluluk anlayisinin giiclu bir yansimasidir.

Sizlerden aldigimiz gliven ve destekle, gecmis yillarda oldugu gibi dnimizdeki dénemde de
hukukun farkli alanlarinda deger Uretmeye, yenilik¢i ¢ozimler sunmaya kararliyiz. Yeni donemin,
sizler ve sevdikleriniz igin saglik, huzur ve basari getirmesini temenni ederim.

Egemen Egemenoglu
Yonetici Ortak Avukat

DEAR CLIENTS AND COLLEAGUES,

I am delighted to share the 16" edition of our meticulously prepared Newsletter, which addresses
the most current and significant developments in the legal field. This issue once again showcases
Egemenoglu Law Firm’s steady growth, strong international standing, and forward-looking vision.

In the period we have just concluded, our firm’s success on both national and international stages
has been reaffirmed by esteemed global directories such as IFLR, Chambers&Partners, and The
Legal 500. This year, we celebrate not only our achievements but also the strengthening of our team.
With the addition of new partners and lawyers, we have further deepened our areas of expertise
while enhancing the scope and quality of the services we provide to our clients.

With knowledge-sharing at the center of our efforts, we launched video series that examine
current developments in Turkish law. Featuring insights from leading experts, these series aim to
offer our clients an up-to-date, sector-focused perspective. Moreover, with over 300 legal articles
published in 2025, we have delivered in-depth analyses across various fields of law, reaching a
broad readership both locally and globally. These initiatives reflect Egemenoglu’s commitment to
continuous knowledge production and dissemination, as well as its strong sense of professional
responsibility.

With the trust and support we receive from you, we remain committed—as in previous years—to
creating value across diverse areas of law, delivering innovative solutions to our clients in the period
ahead. | wish the new season brings health, peace, and success to you and your loved ones.

Egemen Egemenoglu
Managing Partner
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GIRIS

Is  sozlesmesi, taraflar arasinda karsilikl
glivene dayanan strekli bir borg iliskisi yaratir.
Bu iliskinin temel unsurlarindan biri, is¢inin
isverene karsi sadakat borcudur.

Iscinin, mevcut is sézlesmesini haksiz veya
usulsiz bicimde sona erdirerek baska bir
isverenin yaninda calismaya baslamasi, bu
borca aykirilik teskil edebilir. Tlrk is hukukunda,
isciyi sadakat borcuna aykiri davranmaya
yonelten vyeni isverenin sorumlulugu esas
olarak 4857 sayili s Kanunu'nun 23.
maddesinde diizenlenmistir. Bu calismada, s6z
konusu dizenleme gercevesinde yeni isverenin
sorumlulugunun sartlar, hukuki niteligi ve
kapsami incelenmektedir.

I.i$ KANUNU M. 23 KAPSAMINDA YENI
iSVERENIN SORUMLULUGU

Is Kanunu'nun 23. maddesi, iscinin mevcut
is sozlesmesini haksiz veya usulsiiz bicimde
sona erdirerek baska bir isverenin isine
girmesi halinde, iscinin sorumlulugu yaninda
yeni isverenin de belirli kosullarda birlikte
sorumlu olacagini 6ngdrmektedir. Kanunda
yeni isverenin sorumlulugu Gc ihtimalde kabul
edilmistir:

TR

Isciyi Sadakat Borcuna Aykiri
Davranmaya Yoneltmede Yeni Isverenin
Is Hukuku Bakimindan Sonuclar:

AYSE NAZ DUMAN

1. Yeni isverenin isciyi bu davranisa sevk etmesi
(isciyi ayartmasi),

2. Yeni isverenin, iscinin bu sekilde isten
ayrildigini bilerek onu ise almasi,

3. Yeni isverenin, durumu 6grendikten sonra
isciyi calistirmaya devam etmesi.

Bu dlzenleme, isciyi sadakat borcuna aykiri
davranmaya yoneltmenin Is Kanunu'nda
yaptinma baglandigi  tek acgik hikim
niteligindedir.

Il. YENI iISVERENIN SORUMLULUGUNUN
SARTLARI

A.isci Yoniinden Aranan Sartlar

Yeni isverenin sorumlulugunun dogabilmesi
icin oncelikle isci bakimindan bazi sartlarin
gerceklesmesi gerekir:

1. Iscinin is Kanunu’na tabi olarak siirekli bir
is sozlesmesiyle ¢alismasi,

2. Iscinin is sézlesmesini haksiz veya usulsiiz
sekilde feshetmesi,

3. lscinin, sézlesmesini bu sekilde sona
erdirdikten sonra baska bir isverenin isine
girmesi.

ENG

The Consequences of the New Employer's Conduct
in Inducing the Employee to Act in Breach of the
Duty of Loyalty from the Perspective of Labor Law

INTRODUCTION

An employment contract establishes a
continuous obligation relationship based on
mutual trust between the parties. One of the
fundamental elements of this relationship is
the employee’s duty of loyalty towards the
employer. Where an employee terminates an
existing employment contract in an unlawful
or improper manner and commences work for
anotheremployer, such conduct may constitute
abreach of this duty. Under Turkish Labour Law,
the liability of a new employer who induces
an employee to act in breach of the duty of
loyalty is primarily regulated under Article 23
of the Labour Law. This study examines the
conditions, legal nature, and scope of the new
employer’s liability within the framework of this
provision.

I. LIABILITY OF THE NEW EMPLOYER
UNDER ARTICLE 23 OF THE LABOUR LAW

Article 23 of Labour Law provides that where an
employee terminates an existing employment
contract in an unlawful or improper manner
and enters into employment with another
employer, the new employer may, under
certain conditions, be jointly liable together
with the employee. The liability of the new
employer is recognized in three situations:

1. where the new employer inducing the
employee to engage in this behavior (seducing
the employee),

2. where the new employer employs the
employee with knowledge that the employee
left the former employment in this manner.

3. where the new employer continues to
employ the employee after becoming aware of
the situation.

This provision constitutes the only explicit
statutory regulation underthe Labour Law that
attaches a sanction to inducing an employee to
actin breach of the duty of loyalty.

I1. CONDITIONS FOR THE LIABILITY OF
THE NEW EMPLOYER

A. Requirements from the Employee
Perspective

For the new employer's liability to arise,
certain conditions must first be met from the
employee's perspective:

1. The employee's employment under a
permanent employment contract subject to
the Labor Law,

2. The employee must have terminated the
employment contract in an unlawful or
improper manner,




Belirli streli is sozlesmesinde, iscinin sozlesme
stresi dolmadan isi birakmasi hélinde de bu
sartlar gerceklesmis sayilir. “ise girme” kavram,
yalnizca fiilen calismayi degil, is sozlesmesinin
kurulmasini ve is iliskisinin baslamasini da
kapsar.

Kanun  koyucu, iscinin is  sozlesmesini
hangi nedenle haksiz veya usulsiz sekilde
feshettigiyle ilgilenmemistir.  Bu nedenle,
iscinin yeni isveren tarafindan ayartilmasi ile
fesih sonrasinda yeni is teklifini kabul etmesi
arasinda, m. 23’Un uygulanmasi bakimindan
fark bulunmamaktadir.

B. Yeni isveren Yoniinden Aranan Sartlar
1. Isciyi Ayartma (isK. m. 23/1-a)

Yeni isverenin, is¢inin mevcut is sozlesmesini
haksiz veya usulsiz sekilde feshetmesine
kasitli bir davranisla sebep olmasi halinde TBK
md.49/2 ‘nin de ozel bir gdrinimu olarak hukuki
sorumlulugu dogar. Bu davranis, bizzat isveren
tarafindan yapilabilecegi gibi, onun talimatiyla
hareket eden bir Uglncl kisi araciligiyla da
gerceklesebilir. Ancak yetki asimi hélinde yeni
isverenin sorumlulugu s6z konusu olmaz.

Bu bent kapsaminda sorumluluk sireyle sinirli
degildir.

2. Bilerek ise Alma (isK. m. 23/1-b)

Yeni isverenin, iscinin onceki is sozlesmesini
haksiz veya usulstiz bicimde sona erdirdigini

bilmesine ragmen onu ise almasi halinde,
isciyle birlikte sorumlulugu dogar. Bu durumda

TR

yeni isverenin aktif bir ayartma davranisi iginde
olmasi aranmaz; bilme ve kabullenme yeterlidir.

Yeni isverenin bu bilgiyi ise aldiktan sonra
6grenmesi, bu bent kapsaminda sorumluluk
dogurmaz.

3. Durumu Ogrendikten Sonra Calistirmaya
Devam Etme (iskK. m. 23/1-c)

Yeni isveren, iscinin onceki is sozlesmesini
haksiz veya usulsiz sekilde feshettigini
ogrendikten sonra onu calistirmaya devam
ederse, yine isciyle birlikte sorumlu olur. Bu
sorumluluktan kurtulabilmesi icin isverenin,
durumu 6grendikten sonrais sézlesmesini sona
erdirmesi gerekir.

Doktrinde baskin gorise gore, bu feshin
o0grenmeden itibaren alti giin icinde
bildirimsiz fesih yoluyla yapilmasi gereklidir.
Aksi halde yeni isverenin sorumlulugu devam
eder.

I11. YENI ISVERENIN SORUMLULUGUNUN
HUKUKI NITELIGI

A. isciyi Ayartma Halinde

IsK. m. 23/l-a kapsamindaki sorumluluk,
doktrinde  agirlikli - olarak  haksiz ~ fiil
sorumlulugu olarak kabul edilmektedir.
Yukarida da izah ettigimiz gibi; TBK md. 49/2’nin
Ozelbirgdrinimuolarakyeniisverenin kasitlive
hukuka aykiri davranisl, eski isverenin zararina
yol acmaktadir. Ancak 4857 sayili Kanun'da
zarar sartinin agikga aranmamis olmasi, ispat
yUkinu eskiisveren agisindan hafifletmistir.

ISCIYI SADAKAT BORCUNA AYKIRI DAVRANMAYA YONELTMEDE
YENI ISVERENIN IS HUKUKU BAKIMINDAN SONUCLARI

ENG

3. Following such termination, the employee
must have entered into employment with
another employer,

In a fixed-term employment contract, if the
employee leaves the job before the contract
expires, these conditions shall be deemed to
have been fulfilled. The concept of “entering
into employment” encompasses not only
actual performance of work, but also the
establishment of the employment contract
and the commencement of the employment
relationship.

The legislator has not been concerned about
the reasons for which the employee terminated
the employment contract in an unlawful or
improper manner. Accordingly, for the purposes
of Article 23, no distinction is made between
termination as a result of inducement by the
new employer and acceptance of a job offer
after termination.

B. Conditions Relating to the New Employer
1.Inducement of the Employee (Article 23/1-a)

If the new employer intentionally causes
the termination of the employee's current
employment contract in an unlawful or
improper manner, legal liability arises as a
special case under Article 49/2 of the Turkish
Code of Obligations. Such conduct may be
carried out directly by the employer or through
a third party acting upon the employer’s
instructions. However, where the third party
exceeds its authority, the liability of the new
employer does not arise.

Liability under this subparagraph is not subject
to any temporal limitation.

2. Employment with Knowledge (Article
23/1-b)

Where the new employeremploys the employee
despite being aware that the employee
terminated the previous employment contract
in an unlawful or improper manner, the new
employer becomes jointly liable together with
the employee. In this case, active inducement
is not required; knowledge and acceptance are
sufficient.

If the new employer becomes aware of
the situation only after the employment
relationship has been established, liability
under this subparagraph does not arise.

3. Continuation of Employment after
Becoming Aware (Article 23/1-c)

If the new employer continues to employ the
employee after learning that the employee
terminated the previous employment contract
in an unlawful or improper manner, the
new employer is again jointly liable with the
employee. In order to avoid liability, the new
employer must terminate the employment
contract after becoming aware of the situation.

According to the prevailing view in the doctrine,
this termination must be made within six days
of learning of the situation through termination
without notice. Otherwise, the new employer's
liability continues.

THE CONSEQUENCES OF THE NEW EMPLOYER'S CONDUCT IN INDUCING THE EMPLOYEE
TO ACT IN BREACH OF THE DUTY OF LOYALTY FROM THE PERSPECTIVE OF LABOR LAW




B. Bilerek ise Alma ve Calistirmaya Devam
Etme Hallerinde

m.23/1-bve 23/1-c kapsamindakisorumlulugun
ise kanundan dogan sorumluluk oldugu
gorusl agirliktadir. Bu hallerde yeni isverenin
davranisiile eskiisverenin zarari arasinda klasik
anlamda bir haksiz fiil iliskisi kurmak glgctur.
Buna ragmen kanun koyucu, iscilerin bu tir
fesihlerini caydirmak amaciyla yeni isvereni
sorumluluk altina sokmustur.

IV. BIRLIKTE SORUMLULUGUN NiTELIiGi
VE KAPSAMI

IsK. m. 23'te ongorilen birlikte sorumluluk,
miiteselsil sorumluluk niteligindedir. Eski
isveren, alacaginin tamamini ister isgiden
ister yeni isverenden ister her ikisinden talep
edebilir; borcun tamami sona erinceye kadar
ikisinin de sorumlulugu devam eder.

Yeniisverenin sorumlulugu;

o Ihbartazminatini,
+ varsa is sozlesmesinde ongoriilen ve feshin
niteligine iliskin cezai sarti kapsar.

Ancak rekabet yasagi sézlesmesinin ihlalinden
dogan cezai sartlar bakimindan yeni isverenin
sorumlulugu kabul edilmemektedir. Haksiz
rekabet hallerinde ise, sartlari varsa TTK m. 54
vd. hikiimlerine dayanilarak ayrica sorumluluk
yoluna gidilebilir.

TR

SONUC

Is Kanunu’nun 23. maddesi, iscinin sadakat
borcuna aykiri davranisini yalnizca bireysel bir
sozlesme ihlali olarak degil, ayni zamanda is
piyasasinda dengeleri bozan bir olgu olarak ele
almakta ve yeniisverenide belirli sartlar altinda
sorumluluk altinasokmaktadir. Budizenlemeye
istinaden hukuki yollara basvuru nadiren
gorilmektedir. Dizenleme  isgilerin haksiz
veya usulslz fesih yoluyla is degistirmelerini
caydirmayi amaclamakla birlikte, 6zellikle m.
23/1-c kapsaminda ongorilen sorumluluk,
doktrinde tartismali gorusler barindirmaktadir.
Buna ragmen mevcut hukuk dizeninde, yeni
isverenlerin ise alim surecinde is¢inin onceki is
sdzlesmesinin sona erme bigimini arastirmalar,
ileride dogabilecek sorumluluklarin dnlenmesi
acisindan blytk dnem tasimaktadir.

ISCIYI SADAKAT BORCUNA AYKIRI DAVRANMAYA YONELTMEDE
YENI ISVERENIN IS HUKUKU BAKIMINDAN SONUCLARI

ENG

I1l. LEGAL NATURE OF THE NEW
EMPLOYER’S LIABILITY

A. In Cases of Inducement

The liability arising under Article 23/1-a is
predominantly characterized in doctrine as
tort liability. As explained above, as a specific
manifestation of Article 49/2 of the Turkish Code
of Obligations, the new employer's intentional
and unlawful conduct causes damage to the
former employer. However, the fact that the
Labour Law does not expressly require proof of
damage alleviates the burden of proof for the
former employer.

B. In Cases of Employment with Knowledge
and Continuation of Employment

The liability arising under Articles 23/1-b and
23/1-c is generally regarded as statutory
liability. In these cases, it is difficult to establish
a classical tort relationship between the
conduct of the new employer and the damage
suffered by the former employer. Nevertheless,
the legislator has imposed liability on the
new employer with the aim of deterring such
terminations by employees.

IV. NATURE AND SCOPE OF JOINT
LIABILITY

The joint liability provided for in Article 23
of the Labor Code is of a cumulative nature.
The former employer may demand the entire
amount owed from either the employee or the
new employer, or from both; the liability of both
continues until the entire debt is paid off.

The liability of the new employer covers:

» notice compensation,

« any contractual penalty stipulated in the
employment contract in relation to the
nature of the termination.

However, the liability of the new employer does
not extend to contractual penalties arising from
the breach of non-competition agreements. In
cases of unfair competition, if the conditions
are met, liability may also be sought based on
the provisions of Article 54 et seq. of the Turkish
Commercial Law.

CONCLUSION

Article 23 of the Labour Law addresses the
employee’s breach of the duty of loyalty not
merely as an individual contractual violation,
but also as a phenomenon that disrupts the
balance of the labour market and accordingly
subjects the new employer to liability under
certain conditions. In practice, recourse
to legal remedies based on this provision
is relatively rare. While the regulation aims
to deter employees from changing jobs
through unjustified or irregular termination,
the liability envisaged particularly under
Article 23/1-c remains controversial in the
doctrine. Nevertheless, under the current legal
framework, it is of significant importance for
new employers to examine the manner in which
an employee’s previous employment contract
was terminated during the recruitment process,
in order to prevent potential future liabilities.

THE CONSEQUENCES OF THE NEW EMPLOYER'S CONDUCT IN INDUCING THE EMPLOYEE
TO ACT IN BREACH OF THE DUTY OF LOYALTY FROM THE PERSPECTIVE OF LABOR LAW




1.GIRIS

Hukuk ddzeni, kisilerin mulkiyet hakkini ve
borc iliskilerinden dogan alacak haklarini
birlikte koruma altina alir. Mulkiyet hakki,
sahibine esyasi Uzerinde en genis vyetkileri
tanirken; alacak hakki, alacaklinin borgluya
karsi edim talebinde bulunabilmesini saglar.
Ancak bor¢lunun malvarliginda gergeklestirdigi
bazi islemler, alacaklinin bu hakkini fiilen
kullanmasini imkansiz kilabilir. Iste bu noktada
istihkak ve tasarrufun iptali kurumlari devreye
girmektedir.

Istihkak davasi, borclunun malvarligina haciz
koyan alacakliya karsi Gctinct kisilerin milkiyet
hakkini ileri slrmesiyle ortaya cikarken;
tasarrufun iptali davasi, alacaklinin borclu
tarafindan alacaklidan mal kagirma amaciyla
yapilan bazi islemlerin kendi alacagl yoninden
gecersiz sayllmasini talep etmesine imkan verir.
Dolayisiyla tasarrufun iptali, alacakli hakkinin
korunmasi bakimindan milkiyetin mutlaklig
ilkesine Gnemli bir sinir olusturur.

fcra ve iflas Kanunu’nun 280. maddesinde
dizenlenen tasarrufun iptali davasi, kesin
veya gecici aciz vesikasina sahip alacaklinin,
kanunda ongorilen sebeplere istinatla kabili
iptal oldugunu iddia ettigi tasarrufi islemin,
sadece kendisi acisindan ve aciz vesikasina
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Icra ve Iflas Kanunu’nun 280/3. maddesi
Kapsaminda Zarar Verme Kastiyla

Yapilan Tasarruflarin Iptali

ALIHAN CAKIR

baglanmis alacagr ve ferileri nispetinde iptal
edilmesini talep ederek borclu ile lehine
tasarrufi islemin yapildigr tglnct kisiye kars
actigl, 5 yillik hak district streye ve basit
yargilama usuliine tabi olan sahsi nitelikte
bir davadir. Anilan hikmin 4.fikrasinda ise
borclunun, ticari isletmesini veya isyerindeki
mevcut ticari emtianin tamamini veya onemli
bir kismini devretmesi halinde tasarrufun iptali
davasi acilabilecegi dlizenlenmistir.

2. ZARAR VERME KASTIYLA YAPILAN
TASARRUFLARIN iPTALI (iiK M.280/3)

Borclunun alacaklilarina zarar verme kastiyla
yaptigi tasarruflar, bor¢lunun icinde bulundugu
mali durumun ve zarar verme kastinin, islemin
diger tarafinca bilindigi veya bilinmesini
gerektiren acgik emarelerin bulundugu hallerde
iptal edilebilir* Bu sartin gerceklesmis olmasi
icin, tasarruftan yararlanan Gclncl kisinin,
gereken dikkati gosterdigi takdirde, borglunun
durumunu ve islemin mahiyetini anlayabilecek
durumda olmasi yeterlidir. Baska bir ifadeyle,
Uclncl kisi, kiictk bir sorusturma, dikkat veya
gozlem ile borclunun durumunu bilebilecek
durumda ise, bu sart gerceklesmis kabul
edilmelidir.2 Alacaklinin, s6z konusu madde
kapsaminda acacagl tasarrufun iptali davasi
ise asagida belirtilen unsurlardan meydana
gelmektedir.

ENG

Avoidance of Transactions Made with the
Intent to Cause Harm under Article 280/3
of the Enforcement and Bankruptcy Law

1. INTRODUCTION

The legal order protects both the right of
ownership and the creditor’s rights arising from
obligations. The right of ownership grants the
holderthe broadest powers over their property,
whereas the right of claim enables the creditor
to demand performance from the debtor.
However, certain transactions carried out by
the debtor concerning their assets may render
it practically impossible for the creditor to
exercise this right. At this point, the institutions
of reclamation and cancellation of disposition
come into play.

A reclamation action arises when third parties
assert ownership rights against a creditor
who has argued execution on the debtor’s
property. In contrast, an action for avoidance
of transactions allows the creditor to request
that certain acts performed by the debtor with
the intent to defraud creditors be deemed
ineffective with respect to their own claim.
Thus, the avoidance of transactions constitutes
an important limitation on the principle of the
absoluteness of ownership, serving to protect
the creditor’s right.

The action for cancellation of disposition
regulated under Article 280 of the Enforcement

and Bankruptcy Law may be brought by a
creditor holding a definitive or provisional
certificate of insolvency. By invoking the
statutory grounds specified in the article, the
creditor may request that a disposition alleged
to be voidable be declared ineffective solely in
relation to themselves and to the extent of the
claim evidenced by the insolvency certificate
and its accessories. This action is of a personal
nature, subject to a five-year limitation period,
and proceeds under the simplified trial
procedure. Moreover, paragraph 4 of the same
article provides that if the debtor transfers
their commercial enterprise or the entirety—or
a substantial part—of the commercial goods
present at their workplace, an action for
cancellation of disposition may be instituted.

2.CANCELLATION OF DISPOSITIONS MADE
WITH INTENT TO HARM (EBL ART. 280/3)

Transactions made by the debtor with the
intent to harm their creditors may be subject
to avoidance if the financial situation of the
debtor and their intent to harm were known or
if there were clear indications that they should
have been known by the other party to the
transaction.




« Ticari isletmenin Devri

Ticari isletme, esnaf isletmesi icin ongorilen
sinirt asan dizeyde gelir saglamayi hedef
tutan faaliyetlerin devamli ve bagimsiz sekilde
ylratuldigu isletmedir (Turk Ticaret Kanunu
m. 11). TTK m. 1I'in Gglncl fikrasi uyarinca
ticari isletme, icerdigi malvarligl unsurlarin
devri icin zorunlu tasarruf islemlerinin ayri
ayri yapilmasina gerek olmaksizin bir bitin
halinde devredilebilir ve diger hukuki islemlere
konu olabilir. Aksi 6ngorilmemisse, devir
sozlesmesinin  duran  malvarligini, isletme
degerini, kiracilik hakkini, ticaret unvani ile
diger fikri milkiyet haklarin ve strekli olarak
isletmeye 0Ozgilenen malvarligl unsurlarini
icerdigi kabul olunur. Yine bu hlikme gore; devir
sozlesmesiyle ticari isletmeyi bir bitin halinde
konu alan diger sozlesmeler yazili olarak yapilir,
ticaret siciline tescil ve ilan edilir.

lIK m. 280/3 anlaminda ticari isletme devrinin
soz konusu olup olmadiginin anlasilabilmesi
icin; borclunun, satis tarihindeki aktif ve
pasifleri, tasarrufun iptali davasina konu
tasinmazlarin satis tarihinde ticari isletmenin
malvarliginin ne kadari teskil ettigi, ddenmis
sermayesinin ne kadar oldugunun belirlenmesi
gerekir.’?
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« Bor¢lunun Alacaklilari I1zrar Kasti ve
Kotiiniyet Karinesi

Bir ticari isletmenin veya isyerindeki mevcut
ticari emtianin tamamini veya o6nemli bir
kismini devir veya satin alan yahut bir kismini
iktisapla beraber isyerini sonradan isgal eden
dctncl kisinin, borclunun alacaklilarina izrar
kastini bildigi ve bor¢lunun da bu hallerde
alacaklilarina  zarar verme (izrar) kastiyla
hareket ettigi kabul edilir (kétlniyet karinesi).
Devir, satis veya terk tarihinden en az Uc ay
evvel yazili olarak alacakliya bildirilmesi ve
ticari isletmenin bulundugu yerde gorulebilir
levhalarla ilan ile Ticaret Sicili Gazetesi veya
muinasip vasitalarla ilan yapilmasi halinde s6z
konusu karine ¢lrutdlebilir.

K m.280 Uguncu fikra hikmuinde, kanun
koyucu alacakli yararina iki acidan aksi kabili
ispat bir karine getirmis; bir taraftan borclunun
alacaklilarini zarar verme kasti ile hareket
ettigini ve diger taraftan da tglinct kisinin bu
kasti bildigini kabul etmek suretiyle alacakliy
ispat kulfetinden kurtarmistir.

ICRA VE IFLAS KANUNU’NUN 280/3.MADDESI KAPSAMINDA ZARAR VERME
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For this condition to be met, it is sufficient that
the third party benefiting from the transaction
could have understood the debtor's situation
and the nature of the transaction if they had
exercised the necessary diligence. In other
words, if the third party was in a position to
know the debtor's circumstances through a
slight inquiry, attention, or observation, this
condition should be considered fulfilled.

The action for cancellation of dispositionto be
filed by the creditor under this article consists
of the elements specified below.

« Transfer of a Commercial Enterprise

A commercial enterprise is an enterprise
where activities aimed at generating income
exceeding the limit stipulated for a tradesman’s
enterprise are carried out continuously and
independently (Turkish Commercial Code -
Art. 11). Pursuant to the third paragraph of
Turkish Commercial Code Art. 11, a commercial
enterprise may be transferred as a whole and
may be subject to other legal transactions,
without the need for separate disposition
transactions for the transfer of the assets it
contains. Unless otherwise stipulated, the
contract of transfer is deemed to include the
fixed assets, the enterprise value, the right of
tenancy, the trade name, other intellectual
property rights, and the assets permanently
allocated to the enterprise. Furthermore,
according to this provision, the transfer
contract and other contracts concerning the
commercial enterprise as a whole must be
made in writing, registered with the trade
registry, and announced (published).

In order to determine whether a transfer of a
commercial enterprise is at issue within the
meaning of  Enforcement and Bankruptcy
Law Article 280/3, the following must be
ascertained: the debtor's assets and liabilities
as of the date of sale, the proportion of the
commercial enterprise's assets that the real
estate subject to the action for cancellation of
disposition constituted on the date of sale, and
the amount of its paid-in capital.

« Debtor’s Intent to Harm Creditors and the
Presumption of Bad Faith

The presumption of bad faith applies,
whereby it is deemed that the third party who
transfers or purchases all or a significant part
of a commercial enterprise or the existing
commercial goods in a workplace, or who
acquires a part of it and subsequently occupies
the workplace, knew of the debtor's intent
to harm their creditors, and that the debtor
themselves also acted with the intent to harm
their creditors in these circumstances.

This presumption may be rebutted if the
transaction (transfer, sale, or abandonment)
was notified to the creditor in writing at least
three months prior to the date of transfer, sale,
or abandonment, and was publicly announced
(published) with visible signs (placards) at the
location of the commercial enterprise and
through the Trade Registry Gazette or other
appropriate means.

In Article 280, third paragraph of the
Enforcement and Bankruptcy Law, the
legislator introduced a rebuttable presumption

AVOIDANCE OF TRANSACTIONS MADE WITH THE INTENT TO CAUSE HARM
UNDER ARTICLE 280/3 OF THE ENFORCEMENT AND BANKRUPTCY LAW




« Davaci Alacaklinin ispat Yiikii

K m.280 Gclncu fikra hikminde kanun
koyucu, yukarida bahsi gegen karine ile davaci
alacakliyr borclunun izrar kastinin varligini
ve Uclnct kisinin bu kasti bildigini ispat
kilfetinden kurtarmistir.

1K m.280 Gclncu fikraya dayanarak tasarrufi
islemin iptali davasini  alacakli, sadece
borclunun ticari isletmesini veya isyerindeki
ticari mallarin tamamini ya da o6nemli bir
kismini Ugunct kisiye devrettigini, sattigini
yahut Uclnct kisinin borglunun isyerindeki
ticari mallarin bir kismini devraldiktan sonra
borclununisyeriniisgal ettiginiispat eder. Ticari
isletme devrinin ispatinda TTK m.11 Uglnci
fikra kapsaminda yapilan tescil ve ilandan
istifade edilebilir.

Yargitay, alacakli tarafindan 3.kisinin istihkak
iddiasinin kaldirilmasi istemine iliskin dosyada,
borcun dogumundan sonra davalilar (borglu ve
Gclncl kisi) arasinda isyeri devrinin muvazaall
olmasi halinde iptale tabi olup, TBK m. 202
uyarinca davali 3.kisinin devraldigl isletmenin
borclarindan devreden borclu ile birlikte
sorumlu olacagindan bahisle davali 3.kisinin
istinkakiddiasinin kaldirilmasina karar verilmesi
gerektigini ictihat etmistir.*
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« [ilK m.280 Ugiincii Fikra Hiikmiinde
Ongériilen Kotiiniyet Karinesinin
Curutiilmesi

Borclunun sozi edilen tasarrufi islemleri
yaparken alacaklilarina zarar verme kastini
tasimadiginin kabul edilebilmesi; devir, satis
veya terk tarihinden en az 3 ay dnce:

+ durumun iptal davasini agan alacakliya yazili
olarak bildirildiginin veya

« ticariisletmenin bulundugu yerde gorilebilir
levhalari asmakla beraber Ticaret Sicili
Gazetesiile

o bu mimkin olmadigl takdirde, bitin
alacaklilarin 6grenmelerini temin edecek
sekilde uygun vasitalarile ilan olundugunun,

ispat edilmesiyle mumkin olur (m.280/3,
cim.2).°Goruldugu Uzere karinenin aksini ispat
ancak ticari isletme devrinden evvel alinacak
bazi tedbirlerle mimkinddar.
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in favor of the creditor from two perspectives; it
relieved the creditor of the burden of proof by
presuming, on the one hand, that the debtor
acted with the intent to harm their creditors
and, on the other hand, that the third party
knew of this intent.

« Claimant Creditor's Burden of Proof

In the provision of the Enforcement and
Bankruptcy Law Article 280, third paragraph,
the legislator has relieved the claimant creditor
of the burden of proving the existence of
the debtor's intent to harm and the third
party's knowledge of this intent, through the
aforementioned presumption.

To succeed in an action for cancellation of
disposition based on the Enforcement and
Bankruptcy Law Article 280, third paragraph,
the creditor only needs to prove that the debtor
transferred or sold all or a significant part of
their commercial enterprise or the commercial
goods in the workplace to the third party, or
that the third party occupied the debtor's
workplace after acquiring a portion of the
commercial goods there. In proving the transfer
of a commercial enterprise, the registration
and public announcement made under Turkish
Commercial Code Article 11, third paragraph,
may be utilized.

The Court of Cassation has jurisprudentially
ruled that in cases regarding the removal of the
third party's claim of ownership, if the transfer
of the workplace between the defendants
(debtor and third party) is collusive and subject

to avoidance after the debt arose, the decision
should be to remove the third party defendant's
claim of ownership, citing that the third party
defendant will be jointly and severally liable
with the transferor debtor for the debts of
the enterprise they acquired, pursuant to the
Turkish Code of Obligations Article 202.

« Rebuttal of the Presumption of Bad Faith
under Article 280(3) of the Enforcement and
Bankruptcy Law

In order to establish that the debtor did not
act with the intent to cause harm to creditors
when carrying out the aforementioned
transactions, it must be proven that, at least,
three months prior to the date of transfer, sale,
or abandonment:

« the situation was notified in writing to
the creditor who has filed the action for
avoidance, or

e public notices were posted at visible
locations in the place where the commercial
enterprise operates and published in the
Turkish Trade Registry Gazette, or

o if such publication was not possible,
the situation was announced through
appropriate means that would ensure all
creditors could reasonably become aware of
it.(Article 280/3, sentence 2)

As can be seen, the presumption of bad
faith can be rebutted only by taking certain
precautionary measures prior to the transfer of
the commercial enterprise.

AVOIDANCE OF TRANSACTIONS MADE WITH THE INTENT TO CAUSE HARM
UNDER ARTICLE 280/3 OF THE ENFORCEMENT AND BANKRUPTCY LAW




3.SONUC

Icra ve iflas Kanunu’nun m.280/f.3 kapsaminda
zarar verme kastiyla vyapilan tasarruflarin
iptali, borclunun malvarligini alacaklilarina
zarar verecek sekilde tasarruf etmesi halinde,
belirli sartlar ve streler dahilinde alacaklilarca
acilabilen bir iptal davasidir. Bu davalarda,
borclunun mali durumu, zarar verme kasti,
islemin diger tarafinin bu durumu bilip
bilmedigi, iptal talebinde bulunanin elinde
aciz vesikasinin bulunmasi ve yasal slrelerin
gozetilmesi temel unsurlardir. Ayrica, iptal
edilebilecek  tasarruflarin kapsami  sinirli
olmayip, hakimin takdirine baglidir® Ayrica
taslak icra Iflas Kanunu’nda s6z konusu
karinenin kaldirilmasi 6ngortlmektedir.

TR

KAYNAKCA

1. T.Musul, Tasarrufun iptali Davalari, Ankara 2017, s.378.

2. M.BERKIN, N. iflas Hukuku, s:511

3. Ilgili Yargitay Ictihatlari (Yargitay 17. HD. 15.3.2011, E.2010/10070,
K.2011/2289, YHGK. 30.5.2007, E. 2007/295, K. 2007/319, Yargitay 17.
HD., 31.1.2011, E.2010/5030, K.2011/594, Yargitay 15.HD. 4.10.2005 T.
4505/5179, 21.HD. 21.2.2005 T. 11573/1442,HGK, 2017/2773, 2021/987,17.
HD., 2016/14657, 2019/5472)

4. Yargitay 17. HD. 15.3.2011, £.2010/10070, K.2011/2289

5.YHGK. 30.5.2007, E. 2007/295, K. 2007/319

6. HGK, 2017/2773,2021/987; 17. HD., 2016/14657, 2019/5472

ICRA VE IFLAS KANUNU’NUN 280/3.MADDESI KAPSAMINDA ZARAR VERME

KASTIYLA YAPILAN TASARRUFLARIN IPTALI

ENG

3. CONCLUSION

The avoidance of transactions carried out
with the intent to cause harm, as regulated
under Article 280(3) of the Enforcement and
Bankruptcy Law, constitutes atype of avoidance
action that creditors may bring within specific
conditions and time limits when the debtor
disposes of assets in a manner detrimental to
their creditors.

In such actions, the key elements include the
financial condition of the debtor, the intent
to cause harm, the awareness of the other
party to the transaction regarding such intent,
the existence of a certificate of insolvency
in the hands of the claimant creditor, and
the observance of statutory time limits.
Furthermore, the scope of transactions subject
to avoidanceis not strictly limited, leaving room
for judicial discretion in determining whether a
particular disposition should be cancelled.

It is also noteworthy that the draft amendment
to the Enforcement and Bankruptcy Law
proposes the abolition of the presumption
currently set forth in this provision.
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is hukuku, dogasi geregi, sozlesmenin zayif
tarafi olarak kabul edilen isciyi koruma
ilkesine dayanir! iscinin, isveren karsisinda
pazarlik glictintn sl olmasi gergegi, bu
koruma ihtiyacini  milletlerarasi alana da
tasimaktadir. Uluslararasi calisma iliskilerinin
artmasiyla birlikte, bu sozlesmelerden dogan
uyusmazliklarda  hangi  dlke  hukukunun
uygulanacagi sorusu, Milletlerarasi Ozel Hukuk
alaninda temel tartismalari  beraberinde
getirmistir.?

Ozellikle son yillarda, cogunlukla insaat,
uluslararasi denizcilik gibi sektorlerde yurt
disinda calistirilmak Gzere Tirkiye’'den baska
Ulkelere gotirilen Turk iscilerin taraf olduklari
uyusmazliklarda s6z konusu durumun birtakim
farkli uygulamalara yol actigl gortlmektedir.
Ulkemizdeanilanyabanciunsurluissézlesmeleri
bakimindan Turk mahkemeleri tarafindan gogu
zaman kamu dizeni, isverenlerin organik bagi
seklinde ileriye gotirilen bir bakis acisi ile
halihazirda uygulanmakta olan MOHUK madde
27, “ (1) is sozlesmeleri, is¢inin mutat isyeri
hukukunun emredici hikimleri uyarinca sahip
olacagi asgari koruma sakli kalmak kaydiyla,
taraflarin sectikleri hukuka tabidir.(2) Taraflarin
hukuk se¢imi yapmamis olmalari halinde is
sozlesmesine, iscinin isini mutat olarak yaptigi
isyeri hukuku uygulanir. Is¢inin isini gecici olarak
baska bir llkede yapmasi halinde, bu isyeri

TR

Cahstirlmak Uzere Yurtdisma
Gonderilen Iscilere Uygulanacak

Hukukun Tespiti

BETUL AKYOL

mutat isyeri sayilmaz. (3) Iscinin isini belirli
bir llkede mutat olarak yapmayip devaml
olarak birden fazla llkede yapmasi halinde is
sézlesmesi, Isverenin esas isyerinin bulundudu
tlke hukukuna tabidir. (4) Ancak halin butin
sartlarina gére is sozlesmesiyle daha siki iliskili
bir hukukun bulunmasi halinde sézlesmeye
ikinci ve dglincd fikra hikimleri yerine bu
hukuk uygulanabilir’ hikmi mevcut ise de bu
hikmin uygulama alani bulamadigl, bu tip
yurt disl hizmet akitleri bakimindan ortaya
cikan uyusmazliklarda Tirk unsurunun daha
baskin olmasi nedeniyle MOHUK m. 27 g6z ard|
edilmekteydi.?

Kuresel anlamda hizli bir ivmeyle insaat
sektoriinde yasanan gelismeler ve 0Ozellikle
Tark isci ve Turk isveren ya da istiraklerinin
arasinda ortaya ¢ikan uyusmazliklarin sayisinin
da giderek artmasi ile Tirk Mahkemeleri
nezdinde kanunun uygulanmasi bakimindan
farkli yorumlarin ortaya ¢ikmis ve nihayetinde
Milletlerarasi Ozel Hukuk ve Usul Hukuku
Hakkinda Kanun’un 27. maddesinin Anayasa’ya
uygunlugunun sorgulanmasina kadar varan bir
surec gelismistir.

Belirtmek gerekir ki, MOHUK'un 27. maddesi,
yabancilik unsurlu is sozlesmelerine
uygulanacak hukuku dizenlemektedir. Ancak,

maddenin eski hali hakkinda ortaya c¢ikan
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Determination of the Law
Applicable to Workers Sent
Abroad to be Employed

Labour law, by its very nature, is based on the
principle of protecting the employee, who is
regarded as the weaker party to the contract.
The fact that the employee’s bargaining power is
limited vis-a-vis the employer carries this need for
protection into the international sphere as well.
With the increase in international employment
relations, the question of which country’s law is to
be applied to disputes arising from such contracts
has brought fundamental debates in the field of
Private International Law.

In particular, in recent years, it has been
observed that, in disputes involving Turkish
workers who are taken from Tirkiye to other
countries to be employed abroad, mostly in
sectors such as construction and international
shipping, this situation has led to a number of
different practices. In our country, with respect
to such employment contracts containing a
foreign element, Turkish courts have, for the
most part, approached the matter from a
perspective advanced under headings such
as public policy and the “organic link” of
employers and, for this reason, Article 27 of
the currently applicable Law on International
Private and Civil Law (MOHUK), which provides
that: “(1) Employment contracts shall be subject
to the law chosen by the parties, without
prejudice to the minimum protection to which
the employee would be entitled under the

mandatory provisions of the law of the habitual
place of work. (2) In the absence of a choice of
law by the parties, the law of the place where
the employee habitually carries out his work
shall apply to the employment contract. If the
employee temporarily carries out his work in
another country, this place of work shall not
be deemed to be the habitual place of work.
(3) If the employee does not habitually carry
out his work in any one country but performs
it continuously in more than one country, the
employment contract shall be subject to the law
of the country in which the employer’s principal
place of business is situated. (4) However, if, in
view of all the circumstances, there is a law that
is more closely connected with the employment
contract, that law shall apply to the contract
instead of the provisions of paragraphs two and
three.” has in practice been deprived of its field
of application, and Article 27 of MOHUK has
been ignored in disputes arising from this type
of overseas service contracts on the ground
that the Turkish element is more predominant.

With the rapid global acceleration of
developments in the construction sector and,
in particular, the steadily increasing number of
disputes arising between Turkish workers and
Turkish employers or their affiliates, differing
interpretations have emerged before the
Turkish courts as to the application of the Law,




farkli yargi kararlari ve yorumlar, 2023 yilinda
konunun Anayasa Mahkemesi’ne tasinmasina
neden olmustur.® Gilncel  tartismalarin
temelinde, Yildiz'in da degindigi tzere ISKUR
nezaretinde imzalanan standart sézlesmelerde,
uyusmazliga isin yapildigl tlke hukukunun
uygulanacaginin kararlastirilmasi ve s6z konusu
tlke hukuklarinin ¢ogu zaman Turk Hukukuna

kiyasla daha az korumasaglamasiyatmaktadir.®

Ozellikle 1990’lar ve 2000’lerin  basinda
Yargitay, yurtdisina gotlrilen iscilerle ilgili
uyusmazliklarda hemen her seferinde Tirk
hukukunu uygulamaktaydi.® Son dénemde ise
Yargitay 9. Hukuk Dairesi bazi uyusmazliklarda
sozlesmede  belirlenen  yabanci  hukukun
uygulanmasi  gerektigi  yonlinde kararlar
vermeye baslamistir. Bu goris degisikligi ile,
ilk derece ve bolge adliye mahkemeleriyle
Yargitay arasinda gorus ayriliklari meydana
gelmis ve nihayetinde anayasal denetime zemin
hazirlanmistir. itirazin temelinde, 5718 sayili
Kanun'un m. 27/1 ve 2. fikralarinin, Anayasa'nin
sosyal devlet m. 2 ve calisma hakki m. 49
ilkeleriyle celistigi argtimani yer almaktadir.

S6z konusu Anayasa Mahkemesi’nin 2024 tarihli
iptal karari” ve hemen ardindan yirirlige giren
7550 sayili Kanun ile yapilan degisikliklerin,
yabancilik unsurlu is sozlesmelerine
uygulanacak hukuk konusunda yeni bir donemi

baslattigl soylenebilecektir.

Yabancilik unsuru tasiyan is sozlesmeleri, en
genel tanimiyla, isci veya isveren agisindan
birden fazla tlkeyi ilgilendiren ¢alisma iliskileri
olarak adlandinlmaktadir. Bu durum, isginin
veya isverenin yabanci llke vatandasi olmasi,
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isverenin isletme merkezinin yurt disinda
bulunmasi ya da isin fiilen baska bir tlkede
yapilmasi gibi cesitli sekillerde ortaya ¢ikabilir.t
Boyle bir sozlesmeden dogan uyusmazlikta
“hangi Ulkenin hukuku uygulanacak” sorusu,
kanunlar  ihtilafi ~ kurallari  cercevesinde
cozilmektedir® Hukukumuzda bu konuda
ozel duzenleme, 5718 sayili MOHUKun 27.
maddesinde vyer almaktadir. Bu madde, is
sozlesmelerine uygulanacak hukuk konusunda
hem taraflarin iradesine yani hukuk secimine
hem de belirli baglama noktalarina gore
uygulanacak hukuku belirleyen karma bir
yaplya sahiptir.l

Kanun koyucu, 7550 sayili Kanun'un 18.
maddesi ile “(1) s sézlesmeleri, is¢cinin mutad
isyeri hukukunun emredici hikimleri uyarinca
sahip olacagi asgari koruma sakli kalmak tizere,
taraflarin ~ sozlesmeyle  belirledikleri  hukuka
tabidir.” “(4) Ancak hdlin bitin sartlarina gére
isin yapildigi yer hukukunun isin yapildigi sirada
uygulanmak zorunda olan hikimleri  harig
olmak Uzere, is sézlesmesiyle daha siki iliskili
bir hukukun bulunmasi hdlinde sézlesmeye
birinci, ikinci ve lgiinci fikra hikimleri yerine
bu hukuk uygulanabilir.” denilerek Milletlerarasi
Ozel Hukuk ve Usul Hukuku Hakkinda Kanunun
27 nci maddesinin birinci ve dordincu fikralari
degistirilmistir.

7550 sayili Kanun ile MOHUK m. 27'de yapilanen
onemlirevizyon, maddenindordinci fikrasinda
gerceklesmistir. Kanun koyucu, bu degisiklikle
AYM'nin isaret ettigi, hukuk secimi olsa dahi
daha siki iliskili hukukun uygulanabilmesi
sorununu ¢ozmeyi amaclamistir.tt
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and, ultimately, a process has unfolded that has
gone so far as to question the constitutionality
of Article 27 of the Law on Private International
Law and Procedural Law.

It should be noted that Article 27 of MOHUK
regulates the law applicable to employment
contracts containing a foreign element.
However, the differing court decisions and
interpretations that arose regarding the former
version of the article led to the matter being
brought before the Constitutional Court in
2023. At the root of the current debates lies, as
Yildiz also points out, the fact that in standard
contracts signed under the supervision of
ISKUR it is stipulated that the law of the country
where the work is carried out shall be applied to
the dispute, and that the laws of those countries
often provide less protection compared to
Turkish law.

Particularlyinthe 1990s and early 2000s, the Court
of Cassation (Yargitay) almost invariably applied
Turkish law in disputes concerning workers taken
abroad. In the recent period, however, the 9th
Civil Chamber of the Court of Cassation has begun
to render decisions in some disputes to the effect
that the foreign law designated in the contract
must be applied. With this change of approach,
differences of opinion have arisen between first
instance courts and regional courts of appeal
on the one hand and the Court of Cassation on
the other, and, ultimately, the ground has been
laid for constitutional review. At the core of the
objection lies the argument that paragraphs 1
and 2 of Article 27 of Law No. 5718 conflict with
the principles of the social state in Article 2 and
the right to work in Article 49 of the Constitution.

It may be said that the annulment decision of
the Constitutional Court dated 2024 and the
amendments introduced by Law No. 7550, which
entered into force immediately thereafter, have
ushered in a new era regarding the law applicable
to employment contracts containing a foreign
element.

Employment contracts containing a foreign
element are, in the most general terms, described
as employment relationships that concern more
than one country from the perspective of either the
employee orthe employer. This may ariseinvarious
ways, such as the employee or employer being a
national of a foreign country, the employer’s place
of business being located abroad, orthe work being
carried out in fact in another country. In a dispute
arising from such a contract, the question of “which
country’s law will be applied” is resolved within the
framework of conflict-of-laws rules. In our law, the
specific provision on this matter is Article 27 of
MOHUK No.5718. This article has a hybrid structure
that determines the law applicable to employment
contracts both according to the will of the parties,
that is, the choice of law, and according to certain
connecting factors.

By Article 18 of Law No. 7550, the legislature
amended paragraphs one and four of Article
27 of the International Private and Civil Law
as follows: “(1) Employment contracts shall
be governed by the law determined by the
parties in the contract, without prejudice to the
minimum protection afforded to the employee
by the mandatory provisions of the law of the
habitual place of work.” “(4) However, except for
the provisions of the law of the place where the
work is carried out which must be applied at the
time the work is performed, if, in view of all the
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Yeni m. 27/4 fikrasi, daha siki iliskili hukuku
uygulama imkanini, yalnizca hukuk segimi
yapilmayan hallerle sinirli olmaktan cikarip,
hukuk secimi yapilmis hallere de tasimistir.

Yeni dizenlemenin getirdigi kritik bir istisna
ise, "isin yapildigi yer hukukunun isin yapildigi
sirada uygulanmak zorunda olan hukimleri
hari¢" tutulmasidir. Bu istisnanin, isin yapildig
sirada uygulanmak zorunda olan hikimler
arasinda sayilabilecek calisma siresi, ulusal
bayram ve genel tatil ginleri, yillik izin, fazla
calisma ve ara dinlenme gibi hikiimlere dncelik
verdigi soylenebilecektir.*?

MOHUK m. 27 uyarinca, yabancilik unsuru
tasiyan bir is s6zlesmesine uygulanacak hukuk
genel hatlariyla su sekilde tespit edilir.

« Taraflarin hukuk secimi: Taraflar sézlesmede
actkca bir hukuk secmislerse, is sozlesmesi
kural olarak secilen hukuka tabidir. Ancak
iscinin mutad isyeri hukukunun isciye sagladigi
emredici asgari koruma sakli tutulur. Bu ifade,
taraflar bir hukuk sec¢se bile, is¢inin normalde
calistigi Glkenin zorunlu is hukuku hukimleriyle
saglanan asgari haklarinin ortadan
kaldirilamayacagini garanti altina alir. Baska
bir deyisle, secilen yabanci hukuk, mutad isyeri
hukukunun isciye tanidigl asgari korumadan
daha lehe hikimler iceriyorsa uygulanabilir;
aksi halde iscinin asgari haklari korunacaktir.®?
Bu korumayi saglamak icin somut olayda
secilen hukuk ile mutad isyeri hukuku arasinda
biryararkarsilastirmasiyapilmasi gerekir.* Eger
secilen hukuk, iscinin mutad isyeri hukukundan
daha az koruma sagliyorsa, segilen hukuk bu
konuda uygulanmaz, mutad isyeri hukuku
devreye girer.
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+ Taraflar hukuk se¢memisse: Taraf
iradesiyle bir hukuk belirlenmemisse, s
sozlesmesine iliskin uyusmazlik MOHUK m.
27’ye gore kademeli olarak asagidaki sekilde
¢ozlimlenecektir.

1. isin mutad olarak yapildigi iilke hukuku:
Hukuk secimi yapilmadiginda ya da yapilan
secim gegersiz kaldiginda, uygulanacak hukuk
iscinin isini strekli ve dizenli olarak ifa ettigi
yerin hukuku, oncelikli uygulanacak hukuk
olarak belirlenir. MOHUK m. 27/2'nin ikinci
cumlesi uyarinca, iscinin isini gegici olarak
baska bir Ulkede yapmasl halinde bu isyeri
mutad isyeri sayllmamaktadir.

2. Isverenin esas isyerinin bulundugu ilke
hukuku: iscinin strekli calistigi tek bir Ulke
yoksa ve faaliyetleri devamli olarak birden
fazla lkeye yayiliyorsa, Uclnci fikra devreye
girer. Bu durumda sozlesmeye, isverenin esas
isyerinin bulundugu llke hukuku uygulanir.

3. Sozlesmeyle daha siki iliskili hukuk:
Taraflar acik veya zimni bir hukuk secimi
yapmamissa ya da yaptiklar se¢im gecgersiz
kalmissa, son asamada is s6zlesmesiyle daha
siki iliskili olan Glke hukuku devreye girebilir.
Daha siki iliski, so6zlesmenin butin kosullari
degerlendirildiginde, sozlesmenin en glcll
baglara sahip oldugu hukuku ifade eder. Yeni
MOHUK m. 27/4, halin butun sartlarina gore
is sozlesmesiyle daha siki iliskili bir hukukun
bulunmasi halinde, m. 27/1, 2 ve 3 hikimleri
hukukun
ongorerek hakime takdir yetkisi vermektedir.*®

yerine  bu uygulanabilecegini
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circumstances, there is a law that is more closely
connected with the employment contract, that
law shall apply to the contract instead of the
provisions of paragraphs one, two and three.”

The most important revision made to Article
27 of MOHUK by Law No. 7550 has taken place
in paragraph four of the article. With this
amendment, the legislature has aimed to resolve
the issue, highlighted by the Constitutional
Court, of being able to apply the law more closely
connected with the contract even where a choice
of law has been made.

The new paragraph 27/4 has removed the
possibility of applying the more closely
connected law from being limited only to
situations where no choice of law has been
made, and has extended it to situations where
a choice of law has been made.

A critical exception introduced by the new
regulation is the exclusion of “the provisions of
the law of the place where the work is carried
out which must be applied at the time the work
is performed”. It may be said that this exception
gives priority to rules such as working time,
national holidays and general holidays, annual
leave, overtime and rest breaks, which can be
counted among the provisions that must be
applied at the time the work is performed.

Under Article 27 of MOHUK, the law applicable
to an employment contract containing a
foreign element is determined in general terms
as follows:

« Choice of law by the parties: If the parties
have expressly chosen a law in the contract, the

employment contractis, as arule, subject to the
chosen law. However, the mandatory minimum
protection afforded to the employee by the law
of the habitual place of work is preserved. This
means that, even if the parties choose a law,
the minimum rights afforded by the mandatory
labour law provisions of the country where the
employee normally works cannot be removed.
In other words, the chosen foreign law may be
appliedifitcontains provisions more favourable
than the minimum protection afforded to the
employee by the law of the habitual place of
work; otherwise, the employee’s minimum
rights will be preserved. In order to ensure this
protection, a comparison of benefits must be
made in the concrete case between the chosen
law and the law of the habitual place of work.
If the chosen law provides less protection than
the employee’s habitual place of work law, the
chosen law will not be applied in this respect
and the law of the habitual place of work will
come into play.

« If the parties have not chosen a law: If no
law has been determined by the will of the
parties, the dispute relating to the employment
contract will be resolved in stages according to
Article 27 of MOHUK as follows:

1. The law of the country where the work is
habitually carried out: Where no choice of
law has been made, or where the choice made is
invalid, the law of the place where the employee
habitually and regularly performs his work
is determined as the primary applicable law.
Pursuant to the second sentence of Article 27/2
of MOHUK, if the employee performs his work
temporarily in another country, this place of work
is not considered the habitual place of work.
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Bu "daha sikiiliski" kavrami, sozlesmenin bitln
kosullari degerlendirildiginde, sozlesmenin en
glcli baglara sahip oldugu hukuku ifade eder.
Kriterler arasinda iscinin ve isverenin uyrugu,
sozlesmenin dili, imzalandigi yer, isin ifa edildigi
yer, Ucretin 0dendigi para birimi ve sosyal
glivenlik baglari yer alabilir.*®
Burada deginmekte  fayda oldugunu
didsindigimiz; kanunlar ihtilafi kurallarina
gore yabanci hukukun belirlenmesi, bu
hukukun uygulanmasinin iki temel sinirina tabi
olup bu baglamda Tirk Mahkemelerinin de Tirk
hukukunu uygulamakta c¢okca basvurduklari
kamu duzeni ve dogrudan uygulanan kurallara
bakmak gerekir. MOHUK m.5 geregince, yetkili
yabanci hukukun belirli olaya uygulanan bir
hikmd Tiirk kamu dizenine acikca aykiri olmasi
hélinde, bu hikim uygulanmaz;, hikmunu
ihtiva eder. S6z gelimi yabancilik unsurlu is
iliskilerinde, yukaridaki kurallar sonucunda
uygulanacak hukuk yabanci bir hukuk olsa
bile, Turk hukukunun temel kamu vyararini
ilgilendiren bazi kurallari gerektiginde yine de
uygulanabilecektir.

Nitekim Yargitay, gecmiste yabanci hukukun
uygulandigl durumlarda dahi kidem tazminati
gibi bazi haklari Tirk kamu dizenine iliskin
sayarak  Tiark  hukukunun  uygulanmas
gerektigine hikmetmistir. Ornegin Yildiz’dan
alintilanan 1992 tarihli bir Yargitay kararinda,
Libya'da calisan Turk iscisinin is sdzlesmesine
Libya hukuku uygulanmasi gerekse bile, 1475
sayili Is Kanunu'nun kidem tazminatina iliskin
14. maddesinin Turk kamu duzeni ile ilgili
oldugu vurgulanmis; bu sebeple uyusmazligin
Turk hukukuna gore c¢ozilmesi gerektigi
belirtilmistir.’”  Ancak buradaki gerekgenin
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MOHUK anlaminda saglikl  bir gerekce
oldugunu soyleyebilir miyiz? Ornegin kidem
tazminatinin var olmamasi hali ile daha az
olmasi hali, hukuki koruma bakimindan ayni
sorunu yaratmakta midir?  Bir diger haliyle
is hukukunun karma vyapisi ve emredici
maddelerinin kapsami distndldiginde- kamu
dizenini ilgilendirmeyen - bir alani mevcut
mudur?

Yargitay pratigi incelendiginde, mahkemelerin
cogunlukla  yabanci  hukukun icerigini
arastirmadan, kidem tazminatinin olmamasi
veya is glvencesi hikimlerinin bulunmamasi
gibi durumlari kamu duzeni ihlali sayarak
dogrudan Turk Hukuku'nu uygulama egiliminde
oldugu gorilmektedir.’® Bu uygulama, elestiriye
aclktir; zira kamu dizeni midahalesi istisnai
olmalidir, ~ yabanci  hukukun  uygulanmasi
sonucunda Anayasal temel degerleri ¢zlinden
sarsan birsonucunortaya ¢ikmasi halinde devreye
girmelidir’® Yargitay'in bu yaklasimi, isverenlerin
Turk isgisi istihdamindan kacinmasina neden
olmakta? ve hukuki belirsizlikleri artirmaktadir.

Dogrudan  uygulanan  kurallar, taraflarin
iradesinden veya kanunlar ihtilafi kurallarindan
bagimsiz olarak, devletin sosyal, ekonomik
veya politik menfaatlerini gerceklestirmeyi
amaclayan, mutlak surette uygulanacak
normlardir® Is saghg ve glvenligine iliskin
hikumler, ginltk ve haftalik calisma sureleri
gibi kurallar, genellikle tilkesel nitelik tasir ve bu
sebeple dogrudan uygulanan kural olarak kabul
edilirler.2 MOHUK m. 27/4 hikminun, daha siki
iliskili hukuk uygulansa dahi, "isin yapildigr yer
hukukunun isin yapildigi sirada uygulanmak
zorunda olan huktumlerinin® hari¢ tutmas,
yeni hukmin dogrudan uygulanan kurallarin
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2.Thelawofthe country wherethe employer’s
principal place of business is located: If there
is no single country in which the employee
works continuously and the employee’s
activities are spread continuously over more
than one country, paragraph three comes into
play. In this case, the law of the country where
the employer’s principal place of business is
located is applied to the contract.

3. The law more closely connected with the
contract: If the parties have not made an
express or implied choice of law, or if the choice
they have made has become invalid, at the final
stagethelawofthe countrythatis moreclosely
connected with the employment contract may
comeinto play. A closer connection refers to the
law with which the contract has the strongest
links when all the circumstances of the contract
are evaluated. The new Article 27/4 of MOHUK
grants the judge discretion by providing that,
if in view of all the circumstances a law that is
more closely connected with the employment
contract is found, that law may be applied
instead of the provisions of Article 27/1,2 and 3.

This concept of a “closer connection” refers
to the law with which the contract has the
strongest links when all the circumstances
of the contract are evaluated. Criteria may
include the nationality of the employee and
the employer, the language of the contract, the
place where it was signed, the place where the
work is performed, the currency in which the
remuneration is paid and social security ties.

At this point, it is useful to note that the
determination of foreign law according

to conflict-of-laws rules is subject to two
fundamental limits on its application and, in
this context, it is necessary to consider public
policy and overriding mandatory rules, to which
Turkish courts frequently resort when applying
Turkish law. Pursuant to Article 5 of MOHUK, if
a provision of the applicable foreign law to be
applied to a specific case is clearly contrary to
Turkish public policy, that provision shall not
be applied. By way of example, in employment
relationships containing a foreign element, even
if the applicable law is a foreign law as a result
of the above rules, certain rules of Turkish law
that concern the fundamental public interest
may still be applied where necessary.

Indeed, in the past the Court of Cassation
has held, even in cases where foreign law was
applied, that certain rights such as severance
pay are related to Turkish public policy and
that Turkish law must therefore be applied. For
example, in a 1992 Court of Cassation decision
quoted by Yildiz, it was emphasized that, even
though Libyan law should be applied to the
employment contract of a Turkish worker
working in Libya, Article 14 of Labour Law No.
1475 on severance pay concerns Turkish public
policy; for this reason, it was stated that the
dispute must be resolved according to Turkish
law. However,canwesaythatthereasoning here
is a sound reasoning in terms of MOHUK? For
instance, do the absence of severance pay and
the existence of a lower amount of severance
pay create the same problem in terms of legal
protection? In other words, considering the
mixed nature of labour law and the scope of its
mandatory provisions, is there in fact any area
that does not concern public policy?
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bu dlkesellik etkisini teyit ettigi anlamina
gelmektedir.”

Anayasa Mahkemesi’nin de MOHUK 27/1 hikmiind
iptal gerekgelerini inceledigimizde kamu dizeni
vurgusunun agir bastigini gérmekteyiz.
Yabancilik unsurlu is  sozlesmelerine
uygulanacak hukuk konusunda ortaya ¢ikan
farkli yargi kararlari ve yorumlar, 2023 yilinda
konuyu Anayasa Mahkemesine tasinmistir.
Istanbul Bolge Adliye Mahkemesi 27. Hukuk
Dairesi ile ilk derece is mahkemeleri,* MOHUK
27. maddenin ozellikle birinci  fikrasinin
Anayasa’ya aykir oldugu iddiasiyla itiraz
yoluna basvurmustur. Anayasa Mahkemesi de 5
Kasim 2024 tarihinde verdigi kararla (2023/158
E., 2024/187 K.), MOHUK m. 27/1 hikminin
Anayasa’ya aykiri olduguna ve iptaline karar
vermis; karar 32837 sayili ve 10 Mart 2025 tarihli
Resmi Gazete’de yayimlanmistir. Mahkeme,
iptal kararinin 6 ay sonra yurirlige girmesini
ongorerek yasama organina bu sure zarfinda
dizenleme yapma imkani tanimistir.

Anayasa  Mahkemesi'nin  incelemesindeki
temel mesele, is sozlesmelerinde taraflara
taninan hukuk sec¢imi imkanimim, Anayasa’nin
49. maddesinde dlzenlenen calisanlarin
korunmasi ilkesine aykiri olup olmadigidir.
Kararda Anayasa’nin 49. maddesinin, devletin
calisanlari korumak ve calismayi desteklemek
yonunde pozitif yukimlalikleri  bulundugu
ortaya konulmus ve Mahkeme’nin kanun
koyucunun takdiriyle bagli olmakla birlikte,
yabancilik unsuru iceren is sozlesmelerine
uygulanacak hukuku belirleyen kuralin bu
pozitif yukumlulikle celismemesi gerektigi
vurgulanmistir.?®
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Anayasa Mahkemesi, MOHUK 27/1 hiikmiinde
boyle bir giivencenin eksik oldugunu tespit
etmistir. Zira 27. maddenin dordiinci fikrasi,
taraflar hukuk se¢cmemisse is sozlesmesiyle
daha siki iliskili hukukun uygulanabilecegini
belirtmekteydi; ancak taraflar hukuk secimi
yapmissa bu daha siki iliski kurali devre
disi kalmaktaydi. Yani sézlesmeye bir hukuk
secimi  kondugunda, sozlesmenin aslinda
baska bir llkeyle daha glicli baglari olsa ve
o Ulke hukuku isciye daha yiksek koruma
saglasa bile, eski dizenlemede bu hukuku
uygulamaya imkan yoktu. Anayasa Mahkemesi
kararinda, sozlesmenin daha siki iliskili oldugu
hukukun her zaman mutad isyeri hukuku ile
ayni tlke olmak zorunda olmadigini, maddenin
gerekcesinde de bu ihtimalin ifade edildigini
belirtmistir.

Anayasa Mahkemesi ayrica, isginin isverene
kiyasla zayif konumda oldugunun altini gizerek,
uygulamada hukuk sec¢imi konusunda pazarlik
glctnin oldukca sinirl oldugunu vurgulamistir.
Sonuc olarak kuralin, calisma hakkina dair
Anayasa’nin  49. maddesine aykiri oldugu
kanaatine varilmistir. Anayasa Mahkemesi oy
cokluguyla aldigl kararda, hukuka aykiri bu
durumun duzeltilmesi geregiyle m. 27/1’i iptal
etmistir.

iptal kararinin ardindan 7550 Sayili Kanun
ile yeni duzenlemeler getirilmistir. Anayasa
Mahkemesi'nin iptal kararindan sonra kanun
koyucu, ortaya ¢ikan hukuki boslugu doldurmak
Uzere hizla harekete gecmis ve bdylece 7550
sayill Kanunun 18. maddesi ile MOHUK 27.
maddeye iliskin yeni diizenlemeler getirilmistir.
Bu kanun,4 Haziran 2025 tarihli Resmi Gazete'de

yayimlanarak vyirlrlige girmistir - bdylece
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When the practice of the Court of Cassation
is examined, it is seen that courts are often
inclined to apply Turkish law directly by treating
situations such as the absence of severance pay
or the absence of job security provisions as a
violation of public policy, without examining
the content of the foreign law. This practice is
open to criticism; for public policy intervention
must be exceptional and should only come into
play where the application of foreign law would
lead to a result that fundamentally undermines
core constitutional values. This approach of the
Court of Cassation causes employers to refrain
from employing Turkish workers and increases
legal uncertainty.

Overriding mandatory rules are norms that
must be applied in any event, independently
of the will of the parties or of conflict-of-laws
rules, and which aim to realise the State’s social,
economic or political interests. Rules such as
those relatingto occupational health and safety
and daily and weekly working hours generally
have a territorial character and are therefore
recognised as overriding mandatory rules. The
fact that Article 27/4 of MOHUK excludes “the
provisions of the law of the place where the
work is carried out which must be applied at
the time the work is performed” even where the
more closely connected law is applied means
that the new provision confirms this territorial
effect of overriding mandatory rules.

When we examine the grounds for the
Constitutional Court’s annulment of Article
27/1 of MOHUK, we see that the emphasis on
public policy is predominant.

Thedifferingcourtdecisionsandinterpretations
that arose regarding the law applicable to
employment contracts containing a foreign
element led to the matter being brought before
the Constitutional Court in 2023. The 27th
Civil Chamber of the Istanbul Regional Court
of Appeal and first instance labour courts
applied for review by way of objection, alleging
that, in particular, the first paragraph of Article
27 of MOHUK was unconstitutional. In its
decision dated 5 November 2024 (E.2023/158,
K.2024/187), the Constitutional Court held that
Article 27/1 of MOHUK was unconstitutional
and annulled it; the decision was published in
the Official Gazette No. 32837 dated 10 March
2025. The Court provided the legislature with
the opportunity to introduce new regulations
within this period by stipulating that the
annulment decision would enter into force six
months later.

The fundamental issue in the Constitutional
Court’s review was whether the possibility
granted to the parties to choose the applicable
law in employment contracts was contrary
to the principle of protection of employees
set out in Article 49 of the Constitution. In its
judgment, the Court stated that Article 49 of
the Constitution imposes positive obligations
on the State to protect employees and to
support employment, and emphasized that,
although the Court is bound by the discretion
of the legislature, the rule determining the law
applicable to employment contracts containing
a foreign element must not conflict with this
positive obligation.

DETERMINATION OF THE LAW APPLICABLE TO WORKERS SENT ABROAD TO BE EMPLOYED




[}

N

Anayasa Mahkemesi kararinin 6 aylik siresi
dolmadan yeni kurallar yurlrlige konmustur.

Ancak iptal hikminin ardindan 7550 sayili
Kanun ile yalnizca MOHUK 27.
birinci fikrasinda degil, dordinct fikrasinda
da degisiklik yapilmistir, 2. ve 3. fikralar ise
korunmustur. Yeni dizenlemelerin  6zlne

maddenin

bakildiginda, kanun koyucunun Anayasa
eksiklikleri

gidermeyi hedefledigi gorilmektedir:

Mahkemesi’nin  isaret  ettigi

¢ MOHUK m. 27/l'deki degisiklik: Birinci
fikranin  dili  kismen gbzden gecirilerek,
taraflarin hukuk se¢imi yapma serbestisi,
iscinin mutad isyeri hukukunun emredici
hikimlerinin sagladigl asgari koruma sakli
kalmak kaydiyla korunmustur. Aslinda eski ve
yeni metinicerik olarak biylk dl¢tide benzerdir;
her ikisinde de is sozlesmelerinde taraflarin
sézlesmeyle  belirledikleri  hukukun gecerli
olacagi, ancak bu secimin is¢inin mutad isyeri
hukukunca saglanan asgari haklari ortadan
kaldiramayacagl ifade edilmektedir. Anayasa
Mahkemesi'nin de kabul ettigi Uzere hukuk
secgimiilkesi esasen 6z olarak korunmaktadir.

« MOHUK m. 27/4’teki degisiklik: Dordincii
fikra en onemli revizyonu icermektedir. Eski
haliyle 27/4, “halin bdtin sartlarina gére is
sézlesmesiyle daha siki iliskili bir hukukun
bulunmasi halinde sézlesmeye ikinci ve lGglincl
fikra hiikimleri yerine bu hukuk uygulanabilir”
seklindeydi. Bu ifade, sadece taraflarin hukuk
secimi yapmadigl durumlarda daha siki iliskili
hukuka gecise imkan taniyorken; eger taraflar
bir hukuk sec¢misse buna izin vermiyordu.
Yeni diizenleme ise dordincl fikrayr “.. daha
stkiiliskili - bir hukukun bulunmasi halinde
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sozlesmeye birinci, ikinci ve dUglinci fikra

hiikiimleri yerine  bu  hukuk uygulanabilir”

seklinde degistirmistir. Boylece artik taraflarin
hukuk se¢imi yapmis olmasi durumunda dahi
daha siki iliskili hukukun uygulanabilmesinin
yolu acilmistir. Mahkemenin isaret ettigi, isginin
lehine olabilecek bir hukukun, sozlesmede aksi
kararlastirilmasi halinde devre disi kalmasi
sorunu buyolla coztlmeye calisiimistir. Bununla
birlikte, yeni 27/4 metnine dnemli bir ekleme
yapilarak “ancak halin biitlin sartlarina gore
isin yapildigi yer hukukunun isin yapildig
sirada uygulanmak zorunda olan hiikimleri
hari¢ olmak Uzere” ibaresi eklenmistir. Bu
kayit, isin fiilen yapildigi ilkenin zorunlu
uygulanan kurallarini  sakli tutmaktadir.
Burada belirlenen kistasin yurtdisinda isin fiilen
yapilan dlkenin zorunlu uygulanan kurallari
hali; yurtdisindaki kurallara gore 0Ornegin
UBGT glnleri, fazla c¢alisma bakimindan
yurtdist  Glkesinin - emredici  hikimlerinin
sinirint tartismaya acgik hale gelmistir. Bu
hususta VYargitay’'in son tarihlerde vyaptig
Umman?®, Rusya gibi llkelerin ¢alisma sureleri
bakimindan o6ncelik verdigini gormekteyiz.?”
Buradaki istisna geregince tatil gini calisma
denildiginde; Mahkemenin siki iliskiyi mi yoksa
isin yapildigi yer mi dikkate alinacaktir?

Bu yeni dizenlemelerle birlikte esasen
Mahkemelere daha genis bir siki iliski tespiti
yetkisi verildigi soylenebilecekse de yeni
hikimle birlikte, is¢i lehine olup olmadigl
gozetilmeden baska Ulkenin kuralina Gstinlik
saglandigl, yani amag ile sonucun uyusmadig
bu halde daha siki iliskili olsa da halin
sartlari geregi yurtdisi tlke hukukuna oncelik
verildigi anlami kanunun lafzi geregi ortaya
cikabilmektedir.
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The Constitutional Court found that such
a safeguard was lacking in Article 27/1 of
MOHUK. For the fourth paragraph of Article
27 provided that, if the parties did not choose
a law, the law more closely connected with
the employment contract could be applied;
however, if the parties had chosen a law,
this closer connection rule was rendered
inoperative. In other words, where a law was
chosen in the contract, even if the contract in
fact had stronger links with another country
and that country’s law afforded the employee
greater protection, the former version of the
provision did not allow the application of that
law. In its judgment, the Constitutional Court
stated that the law more closely connected
with the contract is not necessarily the law
of the same country as the habitual place of
work and noted that this possibility was also
mentioned in the reasoning of the article.

The Constitutional Court also underlined that
the employee is in a weaker position compared
to the employer and emphasized that, in
practice, the employee’s bargaining power is
quite limited in relation to the choice of law.
As a result, it was concluded that the rule
was contrary to Article 49 of the Constitution
concerning the right to work. In its decision
adopted by a majority, the Constitutional Court
annulled Article 27/1 on the ground that this
unlawful situation needed to be remedied.

Following the annulment decision, new
regulations were introduced by Law No. 7550.
After the Constitutional Court’s annulment
decision, the legislature moved swiftly to fill
the legal vacuum that had arisen and thus
introduced new provisions regarding Article 27

of MOHUK through Article 18 of Law No. 7550.
This Law was published in the Official Gazette
dated 4 June 2025 and entered into force -
thereby bringing the new rules into effect
before the six-month period granted by the
Constitutional Court had expired.

However, following the annulment ruling,
amendments were made by Law No. 7550
not only to the first paragraph of Article 27 of
MOHUK, but also to its fourth paragraph, while
paragraphs 2 and 3 were preserved. When the
substance of the new regulations is examined, it
isseen that the legislature aimed to address the
shortcomings identified by the Constitutional
Court:

« Amendment to MOHUK 27/1: The wording of
the first paragraph has been partially revised,
and the freedom of the parties to choose the
applicable law has been preserved, provided
that the minimum protection afforded by
the mandatory provisions of the law of the
habitual place of work is maintained. In
fact, the old and new texts are, in substance,
largely similar; in both, it is stated that the
law determined by the parties in employment
contracts shall be valid, but that this choice
cannot remove the minimum rights afforded
by the law of the habitual place of work. As
the Constitutional Court also accepted, the
principle of party autonomy in the choice of law
is essentially preserved in substance.

« Amendment to MOHUK 27/4: The fourth
paragraph contains the most important
revision. In its former version, Article 27/4
provided that “if, in view of all the circumstances,
there is a law that is more closely connected
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Son tahlilde Yeni MOHUK m. 27/4 diizenlemesi,
yargl pratigine gecmiste kullanilan "kamu
dizeni"veya "organik bag"* gibidolaylive teorik
tartismalara yol acan araglar yerine, bir takdir
yetkisi taniyarak hukuk secimiyapilmis olsa bile
hakime, is¢iye daha lehe koruma saglayan daha
siki iliskili hukuku uygulama yetkisi vererek,
Anayasal koruma yukimluligini yasal zemine
oturttugu séylenebilecekse de maddedeki “isin
fiillen yapildigi ilkenin zorunlu uygulanan
kurallarini“ haric tutarak esasen elde etmek
istedigi amacin tersine bir degisiklik getirilmis
oldugu da soylenebilecektir.
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with the employment contract, that law may
be applied to the contract instead of the
provisions of paragraphs two and three.” This
wording allowed recourse to the more closely
connected law only in cases where the parties
had not made a choice of law; if the parties
had chosen a law, it did not permit this. The
new regulation, however, has amended the
fourth paragraph to read “.. if, in view of all the
circumstances, there is a law that is more closely
connected with the employment contract, that
law may be applied to the contract instead of
the provisions of paragraphs one, two and
three.” Thus, it has now become possible to
apply the more closely connected law even
where the parties have made a choice of law.
In this way, the problem highlighted by the
Court - namely that a law which could be more
favourable to the employee might be excluded
where the contract stipulates otherwise - has
been sought to be resolved. At the same time,
an important addition has been made to the
new text of Article 27/4 by inserting the phrase
“however, except for the provisions of the
law of the place where the work is carried
out which must be applied at the time the
work is performed”. This clause preserves
the mandatory rules of the country where
the work is actually performed. The criterion
established here - namely the mandatory
rules of the country where the work is actually
carried out abroad - has, in light of foreign
rules, rendered open to debate, for example,
the limits of the mandatory provisions of the
foreign country regarding national holidays
and general public holidays and overtime. In
this respect, we see that in recent times the
Court of Cassation has given priority, in terms
of working hours, to countries such as Oman

and Russia. Under this exception, when work
on a holiday is in question, will the court take
into account the closer connection or the place
where the work is carried out?

Although it may be said that, with these new
regulations, the courts have essentially been
given broader authority to determine the closer
connection, with the new provision it also
emerges, on the wording of the law, that priority
is given to the rule of another country without
regard to whetheritisin favour of the employee
or not, and that, in this situation where purpose
and result do not coincide, foreign law is given
precedence due to the circumstances of the
case, even if it is more closely connected.

Ultimately, although it may be said that the new
regulation of Article 27/4 of MOHUK has placed
the constitutional obligation of protection on a
statutory footing by granting courts discretion
- instead of indirect and theoretical tools such
as “public policy” or “organic link” previously
used in judicial practice - to apply the law
more closely connected with the contract and
more favourable to the employee even where
a choice of law has been made, it may also be
said that, by excluding “the mandatory rules of
the country where the work is actually carried
out” from this mechanism, the provision has, in
fact, introduced a change contrary to the very
objective it seeks to achieve.
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1.GIRIS

Dijital dontistim meselesi artik gelecegin degil
glinimdzin konusu olmakla birlikte, sadece
teknoloji ile alakali sektorlerde degil, ticari
anlamda da kurumsal yonetim sireclerinde
tim sermaye sirketlerinin i¢ organizasyon
yapisi ve karar alma mekanizmalarinda
degisiklik yaratmistir. Bu dontsimin hukuk
alanindaki en somut yansimalarindan biri,
genel kurul toplantilarinin elektronik ortamda
yapilabilmesine iliskin dizenlemelerdir.
Sirketler, farkli cografyalara dagilmis yerli
ve yabanci yatirimcilarin katilimini artirmak
ve cesitlenen pay sahipligi yapisina uyum
saglamak icin her gecen glin daha fazla dijital
imkana ihtiya¢ duymaktadirlar. Bu kapsamda
s6z konusu sirketler 6102 sayili Tdrk Ticaret
Kanunu'nun  (“TTK”)  1527. maddesinde,
yer alan elektronik genel kurul imkanini
kullanmaktadirlar. S6z konusu sistem Merkezi
Kayit Kurulusu (MKK) tarafindan isletilen
ElektronikGenelKurulSistemi(e-GKS) Gizerinden
saglanmaktadir. Sermaye sirketlerinde genel
kurul toplantilarina elektronik ortamda katilim
ve oy kullanma imkani tanidigindan her gegen
yil elektronik genel kurul uygulamasi artarak
devam etmektedir. MKK’nin internet sitesinde
yer alan bilgiye gore, 30.10.2012 tarihinden
31.12.2024 tarihine kadar e-GKS Uzerinden
5.600°0 askin genel kurul gergeklestirilmis,
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Anonim Sirketlerde Elektronik Ortamda
Genel Kurul Toplantilar: ve Uyulmasi
Gereken Teknik ve Hukuki Sartlar

BASAK KOLSUZ

yaklasik 200.000 kisi toplantilara elektronik
ortamda katilim saglamistir.

Elektronik genel kurul sistemi, valnizca
teknolojik bir yenilik olmanin 6tesinde, pay
sahipligi haklarinin kullanimini kolaylastiran,
seffafligi artiran ve katilimi tesvik eden bir
uygulama olarak degerlendirilmektedir.
Bununla birlikte, sistemin hukuki altyapisi
kadar, uygulama stirecleri ve teknik gereklilikleri
de sirketler acisindan dikkatle takip edilmesi ve
yonetilmesi gereken bir alan olarak karsimiza

¢tkmaktadir.

Bu calismada, anonim sirketlerde elektronik
ortamda genel kurul yapilmasina iliskin hukuki
cerceve, dijital oy kullaniminin  gecerlilik
sartlari ve uygulamada yapilan hatalar ele
alinacaktir. Boylece elektronik genel kurulun
sirketler agisindan sagladigi imkanlar kadar,
uygulanmasi halinde uyulmasi gereken kurallar,
dogurabilecegi hukuki riskler ve dikkat edilmesi
gereken noktalar, sistemin gelecegine iliskin
degerlendirmelerle birlikte sunulacaktir.

2.ELEKTRONIK GENEL KURULUN HUKUKI
DAYANAGI VE HUKUKI NITELIGI

Anonim sirketlerde genel kurul toplantilarina
elektronik ortamda katilim, Turk hukukunda ilk
kez 2012 yilinda TTK ile dizenlenmistir. TTK’'nin

ENG

Electronic General Assembly Meetings in
Joint Stock Companies and the Technical
and Legal Requirements to be Complied with

1. INTRODUCTION

The issue of digital transformation is no
longer a matter of the future but of the
present, and it has caused changes not only
in technology-related sectors but also in the
internal organizational structure and decision-
making mechanisms of all capital companies
within  corporate  governance  processes
in a commercial sense. One of the most
concrete reflections of this transformation in
the legal field is the regulations concerning
the possibility of holding general assembly
meetings in the electronic environment. .
Companies increasingly need digital tools in
order to enhance the participation of domestic
and foreign investors located in different
jurisdictions and to adapt to the diversifying
shareholding structure. In this context,
companies make use of the electronic general
assembly mechanism regulated under Article
1527 of the Turkish Commercial Code No. 6102
(“TCC”). The system is operated through the
Electronic General Assembly System managed
by the Central Registry Agency ( “CRA”). As
the system allows participation and voting at
general assembly meetings electronically, the
number of electronic general assemblies has
continued to increase each year. According
to the information published on the Central
Registry Agency website, more than 5,600

general assembly meetings were held via
Electronic General Assembly System between
30.10.2012 and 31.12.2024, with approximately
200,000 individuals participating electronically.

The electronic general assembly system is
considered more than just a technological
innovation; it is an application that facilitates
the exercise of shareholding rights, increases
transparency, and encourages participation.
However, in addition to the legal infrastructure
of the system, its implementation processes
and technical requirements also emerge as
an area that must be carefully monitored and
managed by companies.

In this article, the legal framework governing
the holding of general assembly meetings in
electronic form in joint stock companies, the
conditions for the validity of digital voting and
the errors made in practice will be examined.
In this way, not only the opportunities that
electronic general assemblies provide for
companies but also the rules that must be
complied withwhenthe systemisimplemented,
the potential legal risks it may give rise to
and the points that require attention will be
presented together with assessments regarding
the future of the system.
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1527. maddesi, genel kurullarin elektronik
ortamda gergeklestirilmesine imkan taniyarak,
fiziki katilimla esdeger hukuki sonuglar doguran
bir katilim modeli dngormustir. Bu madde ile
sadece anonim sirket degil kollektif, komandit,
limited ve sermayesi paylara bolinmis
sirketlerin pay sahipleri ve ortaklari da toplanti
yerinde bizzat veya bir temsilci vasitasiyla
bulunmaksizin haklarini kullanabilme
glivencesine sahip olmus, genel kurulun
yapilma sekli yoninden fiziki ve elektronik

toplanti esitligi hukuken saglanmistir.

Elektronik genel kurulun teknik isleyisi ve
sirketlerin uymasi gereken usuller, TTK’nin
cerceve niteligindeki hikmini tamamlayacak
Sirketlerde  Elektronik
Ortamda VYapilacak Genel Kurullara lliskin

sekilde  “Anonim

Yonetmelik” ile detaylandinilmistir. Yonetmelik,
elektronik katilimin saglanmasinda kullanilacak
sistemin teknik kriterlerini, toplanti oncesi,
esnasi ve sonrasina iliskin slregleri, glvenli
elektronik imza kullanimini ve sirketlerin
kayit saklama yukimlaluklerini dizenleyerek
elektronik genel kurulu uygulanabilir ve
denetlenebilir  bir yapiya kavusturmustur.
Ayrica, mevzuatta elektronik ortamda toplanti
yapilmasi imkani yalnizca anonim sirketlerle
sinirll olmayip, ortak sayisi yiksek ve cesitli
cografyalarda bulunabilen kooperatifler ve
spor kultpleriicin de ayriayr kendi kanunlarina
dayanilarak

yonetmeliklerle detaylari

belirlenmistir.

Bu noktada onemle belirtmek gerekir ki,
elektronik genel kurul tim anonim sirketler
bakimindan ayni hukuki nitelikte olmakla
birlikte, uygulama bakimindan halka agik ve
halka kapali anonim sirketler arasinda farklilik
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gostermektedir. Halka agik anonim sirketler
icin elektronik genel kurul sistemi zorunlu,
halka kapali anonim sirketler bakimindan ise
ihtiyaridir. Diger bir ifade ile, borsaya kote
anonim sirketler genel kurullarini hem fiziki
hem de elektronik ortamda gerceklestirmekle
yukimli iken, halka acik olmayan sirketler
bu imkdndan vyararlanmayi tercihe bagli
olarak degerlendirebilir.  Bununla birlikte,
elektronik genel kurul yapilabilmesi igin
esas sozlesmede uygun hikmin bulunmasi
sarttir ve bu hikim Yonetmelikte ongorilen
sekilde degistirilemeden esas sozlesmeye
aktarilmalidir.

3. ELEKTRONIK GENEL KURULUN
ZORUNLU OLDUGU VE iHTiYARi OLDUGU
HALLER

Elektronik ortamda genel kurul yapilmasina
iliskin duzenlemede, tim anonim sirketlere
esit bir zorunluluk getirilmemis, sirketlerin
niteligi dikkate alinarak farkli bir yaklagim
benimsenmistir.

Bu kapsamda, paylari borsada islem goren
anonim  sirketler bakimindan  elektronik
genel kurul sistemi zorunlu tutulmustur. Bu
zorunlulugun temel gerekgesi, halka acik
sirketlerde pay sahipligi yapisinin genis ve
daginik olmasi, vyatirimecr profilinin - ulusal
sinirlart asmasi ve kurumsal yonetim ilkeleri
cercevesinde katilim, seffaflik ve hesap
verebilirligin giiclendirilmesi ihtiyacidir. Halka
acik sirketlerde elektronik katiimin saglanmasi,
hem  kiguk vyatirimcilarin genel  kurula
erisimini kolaylastirmakta hem de kurumsal
yatirimcilarin karar streclerine etkin katilimini
desteklemektedir.
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2. LEGAL BASIS AND LEGAL NATURE OF
THE ELECTRONIC GENERAL ASSEMBLY

The electronic participation in general
assembly meetings of joint-stock companies
was regulated in Turkish law for the first
time in 2012 with the TCC. Article 1527 of the
TCC allows general assemblies to be held
electronically, stipulating a participation model
that generates legal consequences equivalent
to physical attendance. With this article, not
only shareholders of joint-stock companies but
also shareholders and partners of collective,
limited partnership, limited, and joint-stock
companies with divided capital have been
guaranteed the right to exercise their rights
without being physically present at the meeting
venue or through a representative, legally
ensuring the equality between physical and
electronic meetings in terms of how the general
assembly is held.

Thetechnicaloperationoftheelectronicgeneral
assembly and the procedures that companies
must follow are detailed in the "Regulation on
General Assemblies to be Held in the Electronic
Environment in Joint-Stock Companies," which
complements the framework provision of the
TCC.TheRegulationhasrendered theelectronic
general assembly an implementable and
auditable structure by regulating the technical
criteria of the system to be used for electronic
participation, the processes before, during, and
after the meeting, the use of a secure electronic
signature, and the companies' record-keeping
obligations. Furthermore, the possibility of
holding meetings in the electronic environment
is not limited to joint-stock companies; the
details for cooperatives and sports clubs, which

have a high number of partners and can be
located in various geographies, have also been
determined separately by regulations based on
their own laws.

It must be emphasized at this point that while
the electronic general assembly has the same
legal nature for all joint-stock companies,
its application differs between publicly held
and non-publicly held joint-stock companies.
The electronic general assembly system
is mandatory for publicly held joint-stock
companies, whereas it is optional for non-
publicly held joint-stock companies. In other
words, while joint-stock companies listed on the
stock exchange are obliged to hold their general
assemblies in both physical and electronic
environments, non-publicly held companies
may choose to benefit from this option at their
discretion. However, an appropriate provision
must be present in the articles of association
for an electronic general assembly to be held,
and this provision must be incorporated into
the articles of association without alteration
from the form stipulated in the Regulation.

3. CASES WHERE ELECTRONIC GENERAL
ASSEMBLY IS MANDATORY AND OPTIONAL

In the regulation concerning the holding of
general assembly meetings in the electronic
environment, a uniform obligation was not
imposed on all joint-stock companies; instead,
a differentiated approach was adopted based
on the nature of the companies. Within this
scope, the electronic general assembly
system has been made mandatory for joint-
stock companies whose shares are traded on
the stock exchange. The main reason for this

ELECTRONIC GENERAL ASSEMBLY MEETINGS IN JOINT STOCK COMPANIES AND
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Buna karsilik, halka agik olmayan anonim
sirketlerde elektronik genel kurul yapilmasi
sirket tercihine birakilmistir. Bu sirketlerde
elektronik genel kurulun zorunlu olmamasinin
nedenleri arasinda pay sahiplerinin sayisinin
sinirli olmasi, karar alma sireclerinde fiziki
katilimin daha kolay organize edilebilmesi ve
dijital sistem kurulumunun yaratacagl maliyet
artislari sayilabilmektedir.

Bu ayrim, uygulamada sirketlerin dijitallesme
dizeyi, pay sahipleri profili ve kurumsal
ihtiyaglari dogrultusunda esnek bir model
sunarak, halka acik anonim sirketler agisindan
elektronik genel kurul, kurumsal ydnetim
standartlarinin bir parcasi haline gelmisken,
halka kapall sirketlerde bu husus daha c¢ok
stratejik bir tercih olarak karsimiza ¢ikmaktadir.

4. ESAS SOZLESME DEGISIKLIGI

Elektronik genel kurul imkanindan yararlanmak
isteyen anonim  sirketlerin,  yonetmelik
uyarinca, esas sozlesmelerinde, Yonetmelik’in
5. maddesinde yer alan hikmi degistirmeden
esas sozlesmelerinde yer vermeleri zorunludur.

Elektronik genelkurul sistemi, halkaagikanonim
sirketler bakimindan zorunlu oldugundan
Yonetmelik’e gore, esas sozlesme degisikliginin,
halka acitk anonim sirketlerce, Yonetmelik’in
ylrdrlige girmesinden sonra yapacaklarr ilk
genel kurul toplantisinda yapilmasi zorunludur.

Bununla birlikte, halka agik olmayan anonim
sirketler acisindan elektronik genel kurul
ihtiyari  bir imkan niteliginde oldugundan,
sirketlerdilerse esas sozlesmelerineilgili hikm
ekleyerek elektronik genel kurul uygulamasini
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hayata gecirebilir. Esas sozlesme degisikligi
yapilmasi halinde, elektronik katilim ve oy
kullanimina imkan taniyan sistemin kurulmasi
veya bu hizmetin disaridan alinmasi gerekir.

5. ELEKTRONIK GENEL KURUL
UYGULAMASINDA SIRKETLERIN
YUKUMLULUKLERI

Elektronik ortamda genel kurul gerceklestirmek
isteyen sirketlerin, sureci mevzuata
uygun, kesintisiz ve hukuken gecerli sekilde
yUrutebilmeleri icin hem hazirlk hem de
uygulama kisimlarinda yerine getirmeleri gereken
adimlar bulunmaktadir. Bu adimlarin  dogru
sekilde planlanmasi ve uygulanmasi, elektronik
ortamda  alinan  kararlarin  gecerliliginin

korunmasi bakimindan kritik 5neme sahiptir.

5.1. Esas Sézlesme ve On Hazirlik
Yiikuimliiliikleri

Yukarida belirtildigi gibi, elektronik genel
kurul yapilabilmesi icin ilk asama, sirket esas
sozlesmesinin Yonetmelik'in 5. maddesinde yer
alan hukim dogrultusunda glncellenmesidir.
Esas sozlesme degisikligi yapildiktan sonra
sirket, degisikligi ticaret siciline tescil ve ilan
ettirmekle birlikte, elektronik genel kurul
sistemini kurmalidir. Bu asama, sirket acisindan
elektronik genel kurul uygulamasina gegisin
hukuki temelini olusturur.

5.2. Teknik Altyapi ve Giivenlik Standartlari

Sistemin saglikli islemesi icin sirket tarafindan,
mevzuatin 6ngordigi teknik kriterleri saglayan
bir altyapi kurulmasi veya vyetkili bir hizmet
saglayicidan destek alinmasi gerekir.
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mandate is the broad and dispersed structure
of shareholding in publicly held companies, the
investor profile exceeding national borders,
and the need to strengthen participation,
transparency, and accountability within the
framework of corporate governance principles.
Ensuring electronic participation in publicly
held companies both facilitates access to
the general assembly for small investors
and supports the effective involvement of
institutional investors in decision-making
processes.

In contrast, the holding of an electronic general
assembly in non-publicly held joint-stock
companies has been left to the company's
preference. Among the reasons why the
electronic general assembly is not mandatory
for these companies are the limited number of
shareholders, the relative ease of organizing
physical attendance in decision-making
processes, and the increased costs associated
with setting up a digital system.

Thisdistinction offersaflexiblemodelinpractice
aligned with companies' level of digitalization,
shareholder profile, and corporate needs. While
the electronic general assembly has become
part of corporate governance standards for
publicly held joint-stock companies, for non-
publicly held companies, this matter is more of
a strategic choice.

4. AMENDMENT OF THE ARTICLES OF
ASSOCIATION

Joint-stock companies wishing to benefit
from the electronic general assembly option

are obliged, pursuant to the Regulation, to
include the provision set out in Article 5 of
the Regulation in their articles of association
without any modification.

Since the electronic general assembly system
is mandatory for publicly held joint-stock
companies, the Regulation stipulates that the
amendment to the articles of association must
be made by publicly held joint-stock companies
at the first general assembly meeting held after
the Regulation enters into force.

For non-publicly held joint-stock companies,
where electronic general assemblies are
optional, companies may choose to add the
clausetotheirarticlesofassociationandthereby
implement the system. Once the amendment is
made, the electronic participation and voting
system must either be established internally or
obtained from an external service provider.

5. OBLIGATIONS OF COMPANIES IN
THE ELECTRONIC GENERAL ASSEMBLY
APPLICATION

Companies wishing to hold a general assembly
in the electronic environment have steps
they must fulfill in both the preparation
and implementation stages to conduct the
process in compliance with the legislation,
uninterruptedly, and with legal validity. The
proper planning and execution of these steps
are critically important for maintaining the
validity of decisions taken in the electronic
environment.
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Halka acik anonim sirketler bakimindan EGKS
(Elektronik Genel Kurul Sistemi) kullanimi
zorunludur. Halka acik olmayan sirketler ise,
MKK altyapisindan hizmet alabilecegi gibi kendi
sistemlerini de kurabilirler.

Her durumda; sistemin glivenli elektronik imza
ile kimlik dogrulamasi, es zamanli gorintu-
ses aktarimi, Oneri sunma ve oy kullanma
fonksiyonlarina sahip olmasi gerekir. Sistem
yeterliligi teknik raporla tespit edilmeli ve ilgili
kayitislemleri tamamlanmalidir.

5.3. Toplanti Oncesi, Sirasi ve Sonrasi
Yukimluliikleri

Elektronik genel kurul streci, yalnizca toplant
anindan ibaret degildir; toplanti Oncesi ve
sonrasi islemler de hukuki gecerlilik agisindan
onem tasir.

Toplanti  Oncesinde, genel kurul c¢agrisi,
glindem, finansal tablolar ve diger zorunlu
belgeler givenli elektronik imzali olarak
sistemde pay sahiplerinin erisimine acilmali
ve toplantiya elektronik katilim tercihlerinin
sistem Uzerinden alinmasi saglanmalidir.

Toplanti sirasinda, toplanti es zamanli olarak
fiziki ve elektronik ortamda acilarak, elektronik
katilimer listesi toplantidan 6nce sistemden
alinmali ve pay sahiplerine s6z alma, goris
bildirme, dnerge sunmave her glindem maddesi
ozelinde oy kullanma imkani taninmalidir.

Toplanti sonrasinda, toplanti tutanagi ve hazir
bulunanlar listesi elektronikimzaileimzalanmali,
bakanlik temsilcisine sistem Uzerinden iletilmeli
veya uygun formatta teslim edilmelidir.
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5.4. Saklama, Veri Koruma ve ispat
Yikimlilikleri

Elektronik genel kurulda yapilan tim islemlerin
kayit altina alinmasi ve belirli sire saklanmasi
zorunludur. Sirket veya hizmet saglayici kurulus;
elektronik  katiimcilarin =~ kimlik  bilgilerini,
oy kullanim verilerini ve islem kayitlarini en az
10 yil sureyle gizlilik ve butinligl saglanmis
sekilde saklamakla yukimlidur. Halka acik
sirketlerde bu yukimlulik MKK tarafindan
yerine getirilir.

6. ELEKTRONIK GENEL KURUL
TOPLANTILARINDA YAPILAN HATALAR
VE SONUCLARI

Elektronikgenelkurulsireglerinde, uygulamada
en sik karsilasilan sorunlardan biri, esas
sozlesmeye e-genel kurul hikminin eklenmesi
sirasinda Yonetmelik'te yer alan metinden farkli
ifadeler kullanilmasidir. Bu tir kicuk farkliliklar
dahi elektronik katiimin gegersiz sayilmasina
yol acmistir.

Birdigeronemlihata, genel kurulcagrisinailiskin
belgelerin veya glndem dosyalarinin siresi
icinde ve glvenli elektronik imza ile sisteme
yuklenmemesidir. Ozellikle elektronik erisim
suresine iliskin eksiklikler, pay sahiplerinin bilgi
alma hakkini zedeledigi gerekcesiyle genel
kurul kararlarinin iptali taleplerinde giindeme
gelebilmektedir.

Ayrica, toplantinin fiziki ve elektronik ortamda
eszamanli baslatilmamasi uygulamada ciddi bir
gecerlilik riski dogurmaktadir. EGKS sistemine
iliskin senkronizasyonun saglanmamasi, acilisin
usule aykiri yapilmasi sonucunu dogurmakta
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5.1. Articles of Association and Preparatory
Obligations

As stated above, the first stage for holding an
electronic general assembly is the updating of
the company's articles of association in line
with the provision in Article 5 of the Regulation.
After the articles of association are amended,
the company must register and announce
the amendment with the trade registry and
establish the electronic general assembly
system. This stage constitutes the legal basis
for the company's transition to the electronic
general assembly application.

5.2. Technical Infrastructure and Security
Standards

For the system to operate smoothly, the
company must establish an infrastructure that
meets the technical criteria stipulated by the
legislation or seek support from an authorized
service provider.

The use of Electronic General Assembly System
is mandatory for publicly held joint-stock
companies. Non-publicly held companies may
either use the CRA infrastructure or set up their
own systems.

In all cases, the system must have identity
verification with a secure electronic signature,
simultaneous video-audio transmission, the
functions of submitting proposals, and voting.
System adequacy must be determined by a
technical report, and the relevant registration
procedures must be completed.

5.3. Obligations Before, During, and After
the Meeting

The electronic general assembly process is not
limited only to the moment of the meeting;
pre- and post-meeting procedures are also
important for legal validity.

Before the meeting, the general assembly
call, agenda, financial statements, and
other mandatory documents must be made
accessible to shareholders on the system with
a secure electronic signature, and electronic
participation preferences for the meeting must
be secured through the system.

During the meeting, the meeting must be
opened simultaneously in the physical and
electronic environments, the list of electronic
attendees must be obtained from the system
before the meeting, and shareholders must
be granted the opportunity to take the floor,
express opinions, submit motions, and vote
specifically on each agenda item.

After the meeting, the meeting minutes and
the list of attendees must be signed with an
electronic signature and forwarded to the
ministry representative through the system or
delivered in an appropriate format.

5.4. Record-Keeping, Data Protection, and
Evidentiary Obligations

It is mandatory for all transactions made
in the electronic general assembly to be
recorded and stored for a specified period. The
company or the service provider organization
is obliged to store the identity information
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ve kararlarin prosedurel nedenlerle

sakatlanmasina sebep olabilmektedir.

Bunlara ek olarak, oylamanin her giindem
maddesi ayri ayri yapilmasi gerekirken toplu
oylama yapilmasi, Yonetmelik’in 11. maddesine
acikca aykiridir ve yargi ictihatlarinda da iptal
sebebi olarak degerlendirilmistir. Son olarak,
sistem testlerinin yapilmamasi veya teknik
aksakliklara karsr alternatif plan bulunmamasi,
toplanti sirasinda yasanan baglanti ve erisim
sorunlarinin yénetilememesine yol agmakta; bu
durum dakararlarinispative toplanti butinlugi
acisindan sorun yaratmaktadir.

Bu tir hatalar, yalnizca elektronik genel kurulun
hukuki gecerliligini zedelemekle kalmayip,
sirketler acisindan iptal davasi, idari inceleme
veya yatinmci giveni kaybi gibi sonuclara da
neden olabilmektedir.

7. ELEKTRONIK GENEL KURUL
UYGULAMASINDA KARSILASILAN
SORUNLAR VE GUNCEL TARTISMALAR

Elektronik genel kurul uygulamasi, sirketlere
onemli  kolayliklar ~ saglamakla  birlikte
uygulamada bazi sorunlari da beraberinde
getirmektedir. Sistem performansi, internet
baglantisi, ses-goriintl aktarimi ve erisim gibi
teknik unsurlara bagl oldugundan, ozellikle
yogun katilimlitoplantilardayasanan aksakliklar
karar slreclerini olumsuz etkileyebilmektedir.
Halka agik olmayan sirketlerin kendisistemlerini
kurdugu durumlarda bu tir teknik yetersizlikler
dahasik gérilmekte ve oy kullanmaasamasinda
yasanan kesintiler kararlarin iptali riskini
dogurabilmektedir.
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Elektronik katilim, pay sahiplerinin toplantiya
erisimini kolaylastirsa da, s6z alma, Onerge
sunma ve yonetimle iletisim kurma imkanlarinin
teknik sinirlandirmalara tabi olmasi, pay
sahipligi haklarinin etkin kullanimi acisindan
tartismalara yol acmaktadir. Fiziki katiimda
saglanan dogrudan muzakere ortaminin temsil
ve etkilesim duzeyinisinirlamamasiicin dijitalde
de ayni 6lglide olusturulmasi gerekmektedir.

Bir diger onemli tartisma alani veri givenligi ve
kisisel verilerin korunmasidir. Elektronik genel
kurul sistemi, kimlik dogrulama, oy kullanma,
temsil belgeleri, elektronik imzalar ve gorls
paylasimlari gibi kisisel veri niteligi tasiyan
cok sayida bilginin islenmesini gerektirir.
Bu nedenle, sireclerin kisisel veri koruma
hiklimlerine uygun olarak vydritilmesi ve
veri sorumlusu-veri isleyen ayriminin acik
sekilde belirlenmesi blytk dnem tasimaktadir.
Verilerin on yil stireyle saklanmasi zorunlulugu,
veri  minimizasyonu ilkesi  bakimindan
degerlendirilmesi gereken ayri bir konudur.
Ozellikle destek hizmeti alinan sistemlerde,
veri isleme faaliyetlerine iliskin sozlesmesel
yukimlaluklerin agikca dizenlenmesi ileride
hukuki sorumluluk dogurmamasiicin gereklidir.

Son olarak, elektronik oylarin guvenilirligi ve
ispati, sistemin seffafligi acisindan en 6nemli
tartisma alanlarindan  biridir. Oy kullanim
strecine dair isleyisin katilimcilara tam olarak
aciklanmamasi ve hibrit toplantilarda elektronik
ile fiziki oylarin es zamanl birlestirilmesinde
yasanan gecikmeler, kararlarin denetlenebilirligi
yontnden sorun yaratmaktadir. Bu nedenlerle,
elektronik genel kurulun geleceginde teknik
glvenlik kadar, stireglerin seffaf ve denetlenebilir
olmasi da dnem kazanmaktadir.
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of electronic participants, voting data, and
transaction records securely, maintaining their
confidentiality and integrity for at least 10 years.
In publicly held companies, this obligation is
fulfilled by the CRA.

6. ERRORS MADE IN ELECTRONIC
GENERAL ASSEMBLY MEETINGS AND
THEIR CONSEQUENCES

Oneofthemostcommon problemsencountered
in practice during electronic general assembly
processes is the use of phrases differing from
the text in the Regulation when adding the
e-general assembly provision to the articles
of association. Even minor deviations have
resulted in electronic participation being
deemed invalid.

Another significant error is the failure to upload
the documents relating to the general assembly
call or the agenda files to the system within the
specified period and with a secure electronic
signature. Deficiencies, particularly concerning
the electronic access period, can be raised in
requests for the annulment of general assembly
decisions on the grounds that they violate the
shareholders' right to information.

Furthermore, the failure to initiate the meeting
simultaneously in the physical and electronic
environments creates a serious risk to validity
in practice. The lack of synchronization in the
Electronic General Assembly System system
leads to the opening being non-compliant with
the procedure and can cause decisions to be
vitiated for procedural reasons.

In addition to these, conducting a block vote
when voting should be done separately for each
agenda item is explicitly contrary to Article 11
of the Regulation and has been considered
grounds for annulment in judicial precedents.
Finally, failure to conduct system tests or to
have an alternative plan for technical glitches
leads to an inability to manage connectivity
and access issues during the meeting; this, in
turn, creates problems regarding the proof of
decisions and the integrity of the meeting.

Such errors not only damage the legal validity
of the electronic general assembly but can also
result in consequences for companies such as
annulment lawsuits, administrative scrutiny, or
loss of investor confidence.

7. PROBLEMS ENCOUNTERED IN THE
ELECTRONIC GENERAL ASSEMBLY
APPLICATION AND CURRENT
DISCUSSIONS

While the electronic general assembly
application provides significant conveniences
to companies, it also brings along certain
problemsinpractice. Sincesystem performance
depends on technical factors such as internet
connection, audio-visual transmission, and
access, disruptions experienced, especially in
meetings with high attendance, can negatively
affect decision-making processes. In cases
where non-publicly held companies establish
their own systems, such technical inadequacies
are more common, and interruptions during
the voting stage can create a risk of decision
annulment.

ELECTRONIC GENERAL ASSEMBLY MEETINGS IN JOINT STOCK COMPANIES AND
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8. ELEKTRONIK TOPLANTILARIN
GELECEGIi: ULUSLARARASI PERSPEKTIF
VE OECD DEGERLENDIRMELERI

Covid-19 sonrasi hizlanan dijitallesme sireci,
hem ulusal hem uluslararasi dizeyde “hibrit
toplantilarin kalici héle gelmesi” yoninde
glcll bir egilim yaratmistir. OECD’nin 2025
tarihli “Shareholder Meetings and Corporate
Governance” raporunda, Turkiye’nin  EGKS
uygulamasi; erisilebilirlik, katilim oranlari ve
dijital uyum bakimindan drnek bir model olarak
gosterilmistir.

Bununla birlikte OECD, elektronik katilimin
yayginlasmasinin, pay sahiplerinin
bilgilendirilmesi, soru sorma sireclerinin
objektif moderasyonu ve dijital esitlik
konularinda yeni dizenleme ihtiyaglarini
beraberinde getirdigini de vurgulamaktadir.
Gelecekte hibrit toplantilarin; daha interaktif,
yapay zeka desteklive pay sahiplerinin katilimini
glclendiren mekanizmalarla zenginlestirilmesi
beklenmektedir.

Elektronik ortamda genel kurul ve dijital
oy kullanimi, sirketlerin kurumsal yonetim
anlayisint - modernlestiren,  seffaflik  ve
erisilebilirligi artiran énemli bir dontsum araci
haline gelmistir. Ozellikle halka acik anonim
sirketlerde zorunlu olarak uygulanan sistem,
pay sahiplerinin cografi engellere takilmaksizin
toplantilara aktif katilimini saglayarak kurumsal
karar alma sureclerini daha kapsayici bir yapiya
tasimaktadir.  Bununla birlikte, elektronik
genel kurulun saglikli ve hukuka uygun sekilde
ylratulebilmesi, sirketlerin teknik ve hukuki
yUkumlalukleri eksiksiz yerine getirmesine
baglidir.
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OECD’nin ve Dinya Bankasrnin
degerlendirmelerinde,  hibrit  genel  kurul
modellerinin  gelecekte vyapay zeka destekli
katilim, givenli dogrulama ve veri analitigi

araclariyla desteklenecegi 6ngorilmektedir.

Onumuzdeki  donemde,  hibrit  toplanti
modellerinin daha da yayginlasacagl;, yapay
zeka destekli dijital katilim, veri glvenligi ve
pay sahipleriyle etkilesimi artiran teknolojilerin
glindeme gelecegi ongorilmektedir.

9. SONUG VE DEGERLENDIRME

Elektronik ortamda genel kurul uygulamasi,
Turk sirketler hukukunda kurumsal yonetim
ilkelerinin  dijital cagin gereklerine uyum
saglamasinda 6nemli bir donim noktasidir.
Sirketlere  mekan kaynakli sinirlart  asan
bir toplanti imkani sunan bu sistem, pay
sahiplerinin haklarini daha erisilebilir kilmakta
ve karar alma sureclerini seffaflastirmaktadir.
Ancak, sistemin getirdigi kolayliklarin hukuken
glvenli bicimde surdurilebilmesi, sirketlerin
mevzuatin  ongordigli tim teknik ve usul
sartlarina titizlikle riayet etmesine baglidir. Aksi
halde, sekli eksiklikler ve teknik aksakliklar,
alinan  kararlarin  gecerliligini  dogrudan
etkileyebilmektedir.

Ontumuzdeki donemde elektronik genel kurul
modellerinin yayginlasmasi, sirketlerin yalnizca
mevzuat uyumuna degil, dijital glvenlik,
veri koruma ve pay sahipleriyle etkilesimi
glclendiren teknolojilere de yatirim yapmasini
gerektirecektir.  Elektronik  genel  kurulun
gelecegi, teknik altyapi kadar kurumsal kiltirin
de bu donliisiime uyum saglamasina baglidir.
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Although electronic participation facilitates
shareholders' access to the meeting, the
fact that opportunities to take the floor,
submit motions, and communicate with the
managementaresubjecttotechnicallimitations
leads to discussions regarding the effective
exercise of shareholding rights. It is necessary
to establish the same level of representation
and interaction in the digital environment as
the direct deliberation environment provided
in physical attendance so as not to limit these
rights.

Another important area of discussion is data
security and the protection of personal data.
The electronic general assembly system
requires the processing of a large amount of
information constituting personal data, such as
identity verification, voting, proxy documents,
electronic signatures, and opinion sharing.
This therefore, conducting the processes in
compliance with data protection legislation
provisions and clearly defining the distinction
between data controller and data processor
is of great importance. The obligation to
store data for ten years is a separate issue
that needs to be evaluated in terms of the
principle of data minimization. Especially in
systems where support services are procured
externally, the clear regulation of contractual
obligations regarding data processing activities
is necessary to prevent future legal liability.

Finally, the reliability and proof of electronic
votes is one of the most significant areas of
discussion regardingthe system'stransparency.
The failure to fully explain the voting process to
participants and delays in the simultaneous
consolidation of electronic and physical votes

in hybrid meetings create problems regarding
the auditability of the decisions. For these
reasons, in the future of the electronic general
assembly, the transparency and auditability of
the processes are becoming as important as
technical security.

8. THE FUTURE OF ELECTRONIC
MEETINGS: INTERNATIONAL
PERSPECTIVE AND OECD ASSESSMENTS

The acceleration of the digitalization process
after Covid-19 has created astrongtrend at both
national and international levels towards "the
permanent establishment of hybrid meetings."
In the OECD's 2025 report titled "Shareholder
Meetings and Corporate Governance," Turkey's
Electronic General Assembly Application has
been cited as an exemplary model in terms of
accessibility, participation rates, and digital
compliance.

However, the OECD also emphasizes that
the proliferation of electronic participation
necessitates new regulations concerning
shareholder information, objective moderation
of question-and-answer processes, and digital
equality. Hybrid meetings are expected to be
enhanced in the future with mechanisms that
are more interactive, Al-supported, and that
strengthen shareholder participation.

The general assembly in the electronic
environment and digital voting have become an
important transformation tool that modernizes
companies' corporate governance approach,
enhancing transparency and accessibility. The
system, which is mandatory, especially for
publicly held joint-stock companies, ensures
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Bu kapsamda, sistemin dogru uygulanmas
yalnizca bir yasal zorunluluk degil, ayn
zamanda sirddrilebilir yonetim standartlar
acisindan seffaflik ve erisebilirlik sunacak olup
sirketlerin kurumsal itibari ve yatirrmci glveni
bakimindan da sirketlere 6nemli avantajlar
saglayacaktir.

Sonug olarak, elektronik genel kurul, seffafligi
gliclendiren dijital cagin gerekliliklerine uyumlu,
kurumsal yonetimin temel unsurlarindan biri
olarak, onimuzdeki donemde Tirk ticaret
hayatinda ve uluslararasi uygulamalarda da
daha da yaygin bir uygulama haline gelecektir.
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the active participation of shareholders in
meetings without geographic obstacles,
making corporate decision-making processes
moreinclusive. However, the healthy and legally
compliant execution of the electronic general
assembly depends on companies fulfilling all
technical and legal obligations completely.

The assessments of the OECD and the World
Bank predict that hybrid general assembly
models will be supported by Al-assisted
participation, secure verification, and data
analytics tools in the future.

It is projected that in the coming period,
hybrid meeting models will become even more
widespread, and technologies increasing Al-
supported digital participation, data security,
and interaction with shareholders will come to
the fore.

9. CONCLUSION AND ASSESSMENT

The application of the general assembly in
the electronic environment is a significant
turning point in Turkish company law, adapting
corporate governance principles to the
requirements of the digital age. This system
offers companies a meeting opportunity that
transcends the limitations of place, making
shareholders' rights more accessible and
increasing the transparency of decision-
making processes. However, the legally
secure continuation of the conveniences
brought by the system depends on companies
meticulously complying with all technical and
procedural requirements stipulated by the

legislation. Otherwise, formal deficiencies and
technical failures can directly affect the validity
of the decisions taken.

The expansion of electronic general assembly
models in the coming period will require
companies to invest not only in regulatory
compliance but also in digital security, data
protection, and technologies that enhance
interaction with shareholders. The future of
the electronic general assembly depends
as much on the technical infrastructure as
on the corporate culture adapting to this
transformation. In this context, the correct
implementation of the systemis not only a legal
obligation but will also offer transparency and
accessibility in terms of sustainable governance
standards, providing significant advantages
to companies concerning their corporate
reputation and investor confidence.

In conclusion, the electronic general assembly,
as one of the fundamental elements of
corporate  governance that strengthens
transparency and is compatible with the
requirements of the digital age, will become
an even more widespread practice in Turkish
commercial life and international applications
in the coming period.
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Dijitallesmenin  hiz  kazanmasi ile birlikte,
sozlesmelerin  kurulma bicimi de degisim
gecirmektedir. Ozellikle e-ticaretin, uzaktan
calismanin ve dijital platformlar (zerinden
yurdtilenhizmetiliskilerininartisi,sézlesmelerin
elektronik ortamda dizenlenmesi ihtiyacini
kacinilmaz hale getirmistir. Bu diizen, elektronik
imza  kavramini  dogurmustur.  Elektronik
ortamda sozlesmelerin imzalanmasi hem islem
hizini artirmakta hem de geleneksel sireglere
kiyasla onemli oOlcide maliyet ve zaman
tasarrufu saglamaktadir. Ancak, elektronik
ortamda kurulan sézlesmelerin hukuken gegerli
olup olmadigl ve hangi kosullarda baglayicilik
kazandigl sorusu, uygulamada ve doktrinde
tartisma konusudur

1. HUKUKiI CERGEVE: TURK BORCLAR
KANUNU VE ELEKTRONIK iMZA KANUNU

Tark  Borclar  Kanunu’nun  (“TBK”)  12.
maddesi, taraflarin, aralarinda vyapacaklari
sozlesmeleri; kanun tarafindan belirli bir sekle

tabi tutulmadigl sirece, istedikleri bigcimde

yapabileceklerini hikme baglar. Dolayisiyla,
Turk Hukuku'nda sozlesmelerin = gecerliligi
bakimindan kural olarak sekil serbestisi vardir,
bu minvalde dnemli olan, taraflarin karsilikli ve
uyumlu irade beyaninda bulunmalaridir.
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Elektronik Ortamda Imzalanan

Sozlesmelerin Gecerliligi

BUSE YONAT - BUSE MUTI

Sekil serbestisi kural olmak ile birlikte, TBK
istisnai olarak bazi sozlesmelerin gegerliligini
belirli bir sekle baglamistir. Ornegin; alacagin
devri sozlesmesi (TBK m.184) yazili sekil sartina
tabidir.

TBK'da ongorildigu Uzere, vyazili sekilde
yapilmasi sart kosulan sozlesmelerde, borg
altina giren taraflarin imzalarinin bulunmasi
zorunludur. Nitekim TBK m. 15 hikm,
“Imzanin, borg altina girenin el yazisiyla atilmasi
zorunludur.” ifadesi ile, yazili sekil sartinin
asli unsurlarindan biri olan imza unsurunu
tanimlamaktadir. Ancak teknolojik gelismelerin
etkisiyle, imzanin yalnizca fiziki ortamda atilan
bir el yazisindan ibaret olmadigi; elektronik
ortamda gerceklestirilen kimlik dogrulama
yontemlerinin de ayni hukuki islevi yerine
getirebilecegi kabul edilmistir. Bu dogrultuda,
anilan maddenin devaminda yer alan “Givenli
elektronik imza da, el yazisiyla atilmis imzanin
bitin hukuki sonuglarini dogurur.” hikmu ile
elektronik imzanin gegerliligi genel nitelikli bir
kanun dizeyinde acikca taninmistir.

Ote vyandan, konuya iliskin temel hukuki
cerceve, 5070 sayili Elektronik imza Kanunu’nun
(“EIK”) yurirlige girmesi ile olusturulmustur.
EIK m. 5 hikmu, “Givenli elektronik imza, elle
atilan imza ile ayni hukuki sonucu dogurur.”
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Validity of Contracts

Executed in Electronic Form

The rapid acceleration of digitalization has
fundamentally transformed the manner in
which contracts are formed. In particular, the
rise of e-commerce, remote working practices,
and service relationships conducted through
digital platforms has made the execution
of contracts in electronic form increasingly
indispensable. This development has, in turn,
given rise to the concept of the electronic
signature. Executing contracts electronically
not only enhances transactional efficiency
but also provides significant savings in time
and cost compared to traditional methods.
Nonetheless, the legal validity of electronically
concluded contracts - and the conditions under
which they become binding - remains a subject
of discussion in both practice and scholarly
commentary.

1. LEGAL FRAMEWORK: TURKISH CODE
OF OBLIGATIONS AND THE ELECTRONIC
SIGNATURE LAW

Article 12 of the Turkish Code of Obligations
(“TCO”) provides that parties are free to
determine the form of their contracts, unless a
specific form requirement is mandated by law.

Accordingly, the principle of freedom of form
constitutes the general rule under Turkish law
with respect to the validity of contracts. In this

context, what is essential is the parties’ mutual
and concordant declarations of intent.

While freedom of form is the general rule, the
TCO exceptionally subjects the validity of
certain contractsto specific form requirements.
For instance, an assignment of receivables
agreement (TCO Art. 184) must be executed in
writing.

As stipulated under the TCO, contracts that are
required to be executed in written form must
bear the signatures of the parties assuming
the obligations. Indeed, Article 15 of the TCO
provides that “The signature must be affixed
by the obligor in his or her own handwriting,”
thereby defining the signature element as
an essential component of the written form
requirement. However, with the advancement
of technology, it has been recognized that a
signature is no longer limited to a handwritten
mark executed in physical form; identity-
verification methods performed electronically
may fulfill the same legal function. In this
regard, the subsequent sentence of the same
article - “A secure electronic signature shall
have the same legal effect as a handwritten
signature” - expressly affirms the validity of
electronic signatures at the level of a general
legislative provision.




ifadesi ile glvenli elektronik imzanin hukuk
dizeninde ilk kez acgik bicimde taninmasini
saglamis; boylece el yazisiyla atilmis imza ile
esdeger hukuki sonuglar doguracagina iliskin
ilk yasal dayanagl olusturmustur. Bununla
birlikte, dizenlemenin devaminda glvenli
elektronik imzanin kullanilamayacag islemler
ayrica sinirlandinlmistir. EIK m. 5/f.2 uyarinca,
“kanunlarin resmi sekle veya ézel bir merasime
tabi tuttugu hukukr islemler ile banka teminat
mektuplari  ve Tiirkiye'de yerlesik  sigorta
sirketleri tarafindan diizenlenen kefalet senetleri
disindaki teminat sézlesmeleri giivenli elektronik
imza ile gerceklestirilemez.” Bu istisna, glvenli
elektronik imzanin hukuki gecerliliginin genel
kural olmakla birlikte mutlak olmadigini agikca
ortaya koymaktadir.

Dolayisiyla, TBK m. 15 ile EiK m. 5 hikimleri
birlikte degerlendirildiginde, yazili sekil sartina
tabi bir s6zlesmenin, givenli elektronik imza
ile imzalanmasi halinde, soézlesmenin sekil
gecerliligi sartini yerine getirmis sayilacagl
sonucuna ulasiimaktadir.

2. ELEKTRONIK IMZA KAVRAMI VE
TURLERI

EIK m.3 hikmune gore elektronik imza; “Baska
bir elektronik veriye eklenen veya elektronik
veriyle mantiksal baglantisi bulunan ve kimlik
dogrulama amaciyla  kullanilan  elektronik
veri’yi ifade eder. Bu anlamda, uygulamada,
elektronik imza, bilgisayar ekranina el ile atilan
dijital imzadan, mobil cihazlarda kullanilan
biyometrik imzaya, e-posta altinda isim
yazilmasina veya “onayliyorum” kutucuguna
tiklamaya kadar genis bir uygulama alanina
sahiptir. Ancak bu cesitlilik, her elektronik

TR

imzanin ayni hukuki etkiye sahip oldugu ve
hatta gecerli oldugu anlamina gelmez. Nitekim,
TBK m. 15 ile EIK m. 5 ile dlzenlendigi tzere,
yalnizca “Guvenli Elektronik imza” elle atilan
imza ile ayni hukuki sonucu dogurmaktadir.

Bu kapsamda, uygulamada genel olarak
elektronik (dijital) imzalari iki ana kategoriye
ayirabiliriz.

a. Giivenli Elektronik imza: EIK m. 4 uyarinca
belirli  teknik kriterleri  karsilayan, nitelikli
sertifikaya dayali ve miinhasiran imza sahibinin
kontrolinde olusturulan imzadir.  GUvenli
e-imza, hem kimlik dogrulama hem de veri
butinlugini sagladigindan, el yazisiyla atilan
imzayla ayni gecerlilige sahiptir.

EIK m. 4 uyarinca, bir elektronik imzanin
“glvenli” sayilabilmesiicin su kosullari tasimasi
gerekir:

o Imza sadece imza sahibine 6zgi olmall,

« Guvenlielektronik imza olusturma araci
yalnizca imza sahibinin tasarrufunda
bulunmali,

« Nitelikli elektronik sertifikaya dayanmali,

« Imzalanan elektronik veride sonradan
degisiklik yapilip yapilmadigi tespit
edilebilmelidir.

Bu nitelikler, imzanin kim tarafindan atildiginin
tespiti ve imzalanan belgenin butunliginin
korunmasi acisindan kritik 6neme sahiptir.
Dolayisiyla glivenli elektronik imza, teknik
altyapisi  sayesinde “inkar edilemezlik” ve
“degismezlik” prensiplerini teminat altina alir.

ELEKTRONIK ORTAMDA IMZALANAN SOZLESMELERIN GEGERLILIGI
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Ontheotherhand,theprincipallegalframework
governing the matter was established with the
enactment of the Electronic Signature Law
No. 5070 (“ESL”). Article 5 of the ESL, through
the provision stating that A secure electronic
signature shall have the same legal effect as a
handwritten signature,” ensured the explicit
recognition of the secure electronic signature
within the legal system for the first time,
thereby providing the initial statutory basis
for its equivalence to a handwritten signature.
Nevertheless, the subsequent sentences of the
provision set forth certain limitations on the
use of secure electronic signatures. Pursuant
to Article 5/f.2 of the ESL, “legal transactions
that are subject to an official form or a special
ceremony underthe law, as well as bank letters of
guarantee and guarantee instruments issued by
insurance companies domiciled in Tirkiye, may
not be executed by secure electronic signature.”
This exception clearly demonstrates that,
although the legal validity of secure electronic
signatures constitutes the general rule, it is not
absolute.

Accordingly, when Articles 15 of the TCO and
5 of the ESL are considered together, it can
be concluded that a contract subject to the
written form requirement satisfies the formal
validity requirement if it is executed using a
secure electronic signature.

2. THE CONCEPT AND TYPES OF
ELECTRONIC SIGNATURES

According to Article 3 of the ESL, an electronic
signature is defined as ‘“electronic data that
is added to or logically associated with other
electronic data and is used for the purpose

VALIDITY OF CONTRACTS EXECUTED IN ELECTRONIC FORM

of authentication.” In practice, this concept
encompasses a wide range of applications,
from digitally affixing a signature on a computer
screen to biometric signatures on mobile
devices, typing one’s name under an email,
or clicking an “I approve” checkbox. However,
this diversity does not imply that all electronic
signatures carry the same legal effect or
are legally valid. As regulated by Articles 15
of the TCO and 5 of the ESL, only a “Secure
Electronic Signature” produces the same legal
consequences as a handwritten signature.

Within this framework, electronic (digital)
signatures are generally classified into two
main categories in practice.

a. Secure Electronic Signature: Pursuant to
Article4 ofthe ESL, asecure electronicsignature
is a signature that meets specific technical
criteria, is based on a qualified certificate, and
is created under the exclusive control of the
signatory. As it ensures both authentication
and data integrity, a secure electronic signature
holds the same legal validity as a handwritten
signature.

Pursuant to Article 4 of the ESL, in order for an
electronic signature to be considered “secure,”
it must meet the following conditions:

« Thesignature must be unique to the
signatory;

« The secure electronic signature creation
device must be under the sole control of the
signatory;

o It must be based on a qualified electronic
certificate;

« Any subsequent alteration of the signed
electronic data must be detectable.




b. Basit Elektronik imza: Kimlik dogrulama
amaciyla  kullanilan,  ancak  EiKin 4.
maddesinde aradigi teknik glivenlik unsurlarini
tasimayan imza tdrtddr.  Basit  e-imza,
genellikle tarayicidan ylklenen imza gorseli
veya dokunmatik ekranlarda atilan imza gibi
orneklerle (DocuSign, Adobe Sign, HelloSign
(Dropbox Sign), Skribble vs.) karsimiza cikar.
Basit elektronik imza kapsamina giren imzalarin
gecerliligine iliskin doktrinde farkli gorusler
bulunmaktadir.

Basit elektronik imzanin gecerli oldugunu kabul
eden bir gorise gore, TBK. m. 15 uyarinca imza,
borg altina giren kisinin el yazisiyla olusturdugu
isarettirt Bu isaret, isim veya sifat olabilir.
Isaretin ne oldugundan ziyade, imza maksadiyla
olusturulmasi énemlidir. ilgili madde, imzaya
iliskin bu unsuru belirlemekle yetinmekte ve
imzanin atilmasl gereken cisim yahutylizey veya
imza aracina iliskin bir aciklik yahut sinirlama
ongérmemektedir. Bu ylzden, bu gorise gore,
herhangibirylzeyedahiimzanin atilabilecegive
yazili sekil sartinin yerine gelecegi kabul edilir.
Bu cercevede TBK m. 14/2'nin, “teyit edilmis
faks veya buna benzer iletisim araclaryla
gonderilip  saklanabilen  metinlerin  yazili
sekil yerine gecebilecegi” yonindeki istisnai
dizenlemesine dayanilarak, ekrana elle atilan
bir imzanin da, tipki bir faks ciktisindaki imza
gibi, belirlisartlardayazili sekli karsilayabilecegi
ileri surllebilir. Ancak bu yorumun kabuld
icin, elektronik ortamda olusturulan imzanin
dogrulanabilir bir sekilde “iletilmis, teyit edilmis
ve saklanabilir” bir metne dontsmesi gerekir;
salt ekran gorintistnin veya cihaz ylzeyine
atilmis bir imzanin kendiliginden yazili sekil
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kapsaminda degerlendirilmesi tek basina
yeterli gorilmeyebilir.

Yukaridakinin aksine, doktrinde c¢ogunlukla
kabul goren ve basit elektronik imzanin gecerli
olmadigini kabul eden gorise gore ise, bu tir
imzalar, yazili sekil sartini karsilamaz; yalnizca
“delil baslangici” olarak degerlendirilebilir.
Nitekim, yalnizca dijital yontemlerle olusturulan
bu tarz imzalarin Tirk Hukuku’nda heniiz yasal
bir dayanagi veya baglayici hukuki sonucu
bulunmamaktadir; ¢linkl s6z konusu imzalarda
idari veya resmi otoritelerce sistematik bir
denetim mekanizmasi 6ngorilememektedir.
Turkiye'de dijital imzalarin hukuki gecerliligi
konusunda Yargitay'in da dogrudan bir i¢tihad
bulunmamaktadir.

3. SONUG

Sonucg olarak, elektronik ortamda imzalanan
sozlesmeler, modern ticari yasamin temel
unsurlarindan biri haline gelmis olup, elektronik
imza  teknolojilerinin  gelisimi,  soézlesme
hukukunda kokld bir dontsimi beraberinde
getirmektedir. Budontsim, sozlesmelerin daha
hizli ve verimli sekilde kurulmasini saglarken,
hukuki gecerlilik ve taraflar arasindaki glivenin
korunmasi agisindan da yeni sorumluluk
ve dikkat gereksinimleri dogurmaktadir.
Dolayisiyla, her sozlesme tirl ozelinde, sekil
ve gecerlilik sartlarinin titizlikle incelenmesi;
imzanin tdrd, olusturulma yontemi ve teknik
unsurlarinin

glvenlik degerlendirilmesi,

uygulamada blyik dnem tasimaktadir.
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These characteristics are of critical importance
for determining the identity of the signatory
and ensuring the integrity of the signed
document. Accordingly, by virtue of its technical
infrastructure, a secure electronic signature
guarantees the principles of “non-repudiation”
and “immutability.”

b. Simple Electronic Signature: This type of
signature is used for authentication purposes
but does not possess the technical security
features required under Article 4 of the ESL.
Simple electronic signatures typically appearin
forms such as a signature image uploaded via a
browser or signatures executed on touchscreen
devices (e.g., DocuSign, Adobe Sign, HelloSign
[Dropbox Sign], Skribble, etc.). In the doctrine,
there are differing opinions regarding the legal
validity of signatures falling within the scope of
simple electronic signatures.

According to view that recognizes the validity
of simple electronic signatures, under Article
15 of the TCO, a signature constitutes a
mark made by the obligor in his or her own
handwriting.? This mark may take the form of
a name or designation, and what is crucial is
that it is created with the intention of signing.
The provision focuses solely on this essential
element of the signature and does not impose
any specification or limitation regarding the
object, surface, or instrument upon which
the signature must be affixed. Consequently,
accordingtothisview, asignature may be placed
on any surface, thereby satisfying the written
form requirement. Within this framework,
based on the exceptional provision of Article
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14/2 of the TCO, which allows “texts sent and
retained via confirmed fax or similar means of
communication” to substitute for written form,
it can be argued that a manually executed
signature on a screen may, under certain
conditions, fulfill the written form requirement
just as a signature on a faxed document would.
However, for this interpretation to be accepted,
the electronically created signature must be
transformed into a verifiable, “transmitted,
confirmed, and retainable” text; a mere
screenshot or a signature affixed to a device
surface alone may not suffice to meet the
written form requirement.

In contrast, the majority view in the doctrine,
which holds that simple electronic signatures
arenotvalid, assertsthat such signaturesdo not
satisfy the written form requirement and may
only be considered as “prima facie evidence.”
Indeed, signatures created solely through
digital means currently lack statutory support
or binding legal effect under Turkish law, as
these signatures do not provide for a systematic
oversight mechanism by administrative or
official authorities. Furthermore, the Court of
Cassation (Yargitay) has not yet established
direct precedent regarding the legal validity of
digital signatures in Turkiye.

3. CONCLUSION

In conclusion, contracts executed electronically
have become a fundamental element of
modern commercial life, and the development
of electronic signature technologies has
brought about a profound transformation




Turk Hukuku, glvenli elektronik imzayi islak
imza ile esdeger kabul ederek bu dijjital
déntstime glcll bir yasal zemin sunmustur.
EIK m. 4 uyarinca belirli teknik kriterleri
karsilayan guvenli elektronik imza, hem kimlik
dogrulama hem de veri butinliginu teminat
altina almasi sayesinde, taraflar arasindaki
hukuki glveni pekistirmekte ve yazili sekil
sartina  tabi  sozlesmelerin  gecerliligini
glivence altina almaktadir. Ancak, uygulamada
gegerlilik bakimindan temel farkin “basit
e-imza” ile “glvenli e-imza” arasinda oldugu
unutulmamalidir.
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in contract law. While this transformation
enables contracts to be concluded more
rapidly and efficiently, it also introduces new
responsibilities and requires careful attention
to ensure legal validity and maintain trust
between the parties. Accordingly, for each type
of contract, it is of paramount importance in
practice to carefully examine the form and
validity requirements, taking into account the
type of signature, the method of its creation,
and the relevant technical security features.

Turkish law provides a solid legal foundation
for this digital transformation by recognizing
secure electronic signatures as equivalent to
handwritten signatures. Pursuant to Article 4
of the ESL, a secure electronic signature that
meets specific technical criteria ensures both
authentication and data integrity, thereby
reinforcing legal certainty between the parties
and safeguarding the validity of contracts
subject to the written form requirement.
However, in practice, itisimportant to note that
the key distinction with respect to validity lies
between a “simple e-signature” and a “secure
e-signature.”
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l. GIRIS

Dinya ekonomilerinde faaliyet gdsteren
isletmelerin biylk cogunlugunu aile sirketleri
olusturmakta; bircok Ulkede gayrisafi milli
hasilanin onemlibirkismibu sirketlertarafindan
yaratilmaktadir. Turkiye agisindan da durum
farkli degildir. Aile lsletmeleri Derneginin
verilerine  gore, Ulkemizdeki isletmelerin
yaklastk  %95'i aile sirketi niteligindedir.
Dolayisiyla  bu sirketlerin  strdurulebilirligi
yalnizca ekonomik faktorlere degil, ayni
zamanda hukuki cercevenin nasil uygulandigina
da bagldir.

Aile sirketlerinde pay devri ve mirasa bagli
gecisler, isletmenin devamliligini belirleyen
temel unsurlar arasinda yer alir. Miras yoluyla
ortakliga girilmesi, aile baglan ile sirket
yapisi arasindaki hassas dengeyi kolaylikla
bozabilmekte ve &nemli hukuki sorunlari
beraberinde getirebilmektedir. Bu calismada,
miras ve pay devrinden kaynaklanan
uyusmazliklar anonim sirketler ve borsaya kote
edilmemis nama yazili paylar bakimindan 6102
sayili Turk Ticaret Kanunu (“TTK”) cercevesinde
ele alinacak ve ¢ozim 6nerileri sunulacaktir.
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Aile Sirketlerinde Pay Devri

ve Miras Yoluyla Ortakhiga

Katilmadan Dogan Uyusmazhiklar

DILEK GURSAN KUCUKAKSU - HATICE BUSE TASAR

Il. MiRAS YOLUYLA ORTAKLIGA
KATILMADAN DOGAN UYUSMAZLIKLAR

1. Mirasgilarin Ortakliga Katilma Hakki

4721 sayili Turk Medeni Kanunu’nun (“TMK”)
"kulli halefiyet" ilkesi uyarinca, kural olarak
murisin vefatiyla birlikte, anonim sirketteki esas
sermaye payl, tim hak ve borclariyla birlikte,
herhangi bir isleme gerek kalmaksizin otomatik
olarak mirascilara gec¢mektedir. Murisin bir
anonim sirkette yer alan payinin mirascilara
gecisinde ise durum farklilasmaktadir. Zira,
anonim sirketlerde kural olarak nama vyazili
paylar serbestce devredilir. Ancak nama yazili
paylar bakimindan ana sozlesmede baglam
adi verilen ve paylarin devrini sinirlandiran
veya onaya baglayan hiukimlere vyer
verilebilmektedir. Ancak baglam hikiumleri
bazi hallerde etkisizlesmektedir. Oyle ki, bu
haller paylarin miras, mirasin paylasimi, esler
arasindaki mal rejimi hikimleri veya cebri icra
yoluyla kazanilmasidir. Dolayisiyla miras, diger
bir deyisle bir ortagin 6limu TTK madde 493/4
geregi esas sozlesmede o6ngorilen baglamin
etkisini yitirdigi hallerden biridir. Bu hususa
asagida ayrica yer verilecektir.
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Share Transfers and Disputes Arising
from Succession-Based Shareholding

in Family Companies

I. INTRODUCTION

A significant majority of enterprises operating
within global economies are family businesses,
and in many countries a substantial portion of
the gross national product is generated by these
entities. Turkiye is not an exception. According
to data from the Family Business Association,
approximately 95% of enterprises in the country
qualify as family businesses. Therefore, the
sustainability of these companies depends not
only on economic factors but also on how the
applicable legal framework is implemented.

Share  transfers and  succession-based
transitions in family businesses constitute
fundamental elements determining the
continuity of the enterprise. Admission to
partnership through inheritance can easily
disrupt the delicate balance between familial
relationships and the corporate structure,
thereby giving rise to significant legal
challenges. This study examines disputes
arising from inheritance and share transfers
within the framework of the Turkish Commercial
Code No. 6102 (“TCC”), specifically focusing on
joint stock companies and registered shares
not listed on the stock exchange, and offers
potential solutions to these issues.

I1. DISPUTES ARISING FROM
SUCCESSION-BASED SHAREHOLDING

1.TheRight of Heirs to Become Shareholders

Pursuant to the principle of universal
succession under Turkish Civil Code (“TCCiv”),
as a rule, upon the death of the decedent, the
shareholding in a joint stock company passes
automatically to the heirs together with all
associated rights and obligations, without the
need for any further legal act. However, the
situation differs with respect to the transfer of a
decedent’s shares in a joint stock company. As a
rule, registered shares in joint stock companies
are freely transferable. Nonetheless, the articles
of association may include provisions that limit
or make the transfer of such shares subject to
approval. These restriction clauses may, however,
become ineffective in certain circumstances.
Specifically, there circumstances are inheritance,
partition of inheritance, matrimonial property
regimes between spouses, or compulsory
execution. Therefore inheritance, in other words
the death of a shareholder, is one of the situations
in which restrictions stipulated in the articles of
association lose their effectiveness pursuant to
Article 493/4 of the Turkish Commercial Code
(“TCC”). This matter will be elaborated in further
detail below.




2. Miras Payinin Elbirligiyle Miilkiyet Halinde
Kalmasi

Ortaklik haklarinin mirascilara miras hukuku
hikimleri cercevesinde gecisi ile sirketler
hukuku hiktimleri cercevesinde gecisi arasinda
onemli bir ayrim bulunmaktadir. Miras hukuku
hikimlerince miras taksim edilmedigi slrece
tereke icerisinde yer alan ortaklik haklarinin,
mirascilara paylari oraninda  gecebilmesi
mumkun degildir.! Zira miras hukuku hikumleri
cercevesinde mirascilar  tereke  Uzerinde
elbirligi seklinde miulkiyet hakkina sahiptir.
Elbirligi mulkiyeti de tek kisinin mulkiyetinden
ve payli mulkiyetten farkli olarak fiili veya fikri
bir bolinmeye elverisli degildir.? Buna karsilik
sirketler hukuku hikimleri  cercevesinde
tereke icerisinde yer alan ortaklik haklari miras
paylari oraninda kendiliginden mirascilara
gecmektedir. Bu kapsamda mirascilar, ortaklik
payinin  kendilerine isabet eden kisminda
dogrudan milkiyet hakkini kazanmaktadir.

Payin sahibine sagladigi haklar malvarliksal
haklar ve yonetimsel haklar olmak tzere ikiye
ayrilmaktadir.  Anonim sirketler hukukunda
malvarliksal ve yonetimsel haklarin mirascilar
tarafindan kullanilmasi konusunda bir ayrim
yapilmistir. TTK madde 494/2’ye gbre ortagin
olimu halinde paya bagli olan malvarliksal
haklar payin  mulkiyet hakkiyla birlikte
kendiliginden mirascilara gecer. Buna karsilik
yonetimsel haklarin mirascilara gecebilmesiigin
sirketin onay! gerekmektedir. Sirket onayinin
ardindan, mirascilarin genel kurula katilma ve
oy hakkina sahip olmalarinin sonucu olarak
soz konusu kisilerin genel kurulda yapilacak
oylamalarda karar nisabinda hesaba katilmalari
gerekir. Aksi halde mirascilarin olumlu oyu
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olmaksizin karar nisabinin saglanamayacagi
durumlarda genel kurulda alinan kararlar yok
hikmunde olacaktir. Bunun disinda yapilacak
olan genel kurul toplantilarina mirascilarin da
cagnlmalari gerekir.

Miras payinin elbirligiyle milkiyet halinde
kalmasininbirsonucuolarak,anonimsirketlerde
birden fazla miras¢inin s6z konusu oldugu
durumlarda ortaklik haklarinin kullanilabilmesi
icin bir temsilci belirlenmesi zorunludur (TTK
m. 432/1). Bir baska ifadeyle sz konusu
durumda miras ortakligl devam ettigi sirece
mirascilarin bagimsiz paylari ve pay Uzerinde
bagimsiz tasarruf hakki s6z konusu olmaz (TMK
m. 640, 702/1).2 Bu durum, paylasim yapilincaya
kadar mirascilarin bagimsiz paylarinin ve kendi
basina tasarruf imkanlarinin  bulunmadig
anlamina gelir.* Bu durumda elbirligi seklindeki
mulkiyet hakki, mirascilik paylarinin tamaminin
mirascilardan birine veya Uclncl bir kisiye
devredilmesi halinde sona erer.

3. Mirascilarin Ortakliga Girmesinin Sirketin
Devamliligina Etkisi

Mirascilarin sirkete ortak olarak dahil olmasi,
aile sirketlerinde hem firsatlar hem de ciddi
riskler  barindirmaktadir.  Miras  slrecinin
saglikli yonetilememesi, ortaklar arasindaki
gliven iliskisini zayiflatabilir ve sirket ici karar
alma mekanizmalarini  sekteye ugratabilir.
Ozellikle farkli kusaklara mensup mirascilarin
sirket isleyisine dair farkli  beklentileri
olmasi, isletmenin uzun vadeli hedeflerinde
uyumsuzluklara neden olabilmektedir.

Mirascilar arasindaki gorus aynliklar cogu
zaman yonetimsel tikanmalara yol acar. Karar
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2. Inheritance Shares Remaining as Joint
Ownership

A significant distinction exists between
the transfer of partnership rights to heirs
under inheritance law and their transfer
under corporate law. Under inheritance law,
partnership rights within the estate cannot pass
tothe heirs proportionally to their shares unless
and until the inheritance is partitioned.> This is
because, pursuant to the relevant provisions,
the heirs hold the estate under a regime of
joint ownership, which unlike sole ownership
or communion with fractional shares is not
amenable to any factual or notional division.®
Conversely, under company law, partnership
rights belonging to the deceased are deemed
to pass automatically to the heirs in proportion
to their inheritance shares. In this respect, heirs
acquire direct ownership of the portion of the
partnership interest corresponding to their
respective inheritance shares.

Therights attached to a share are classified into
property rights and management rights. In the
context of joint stock companies, a distinction
is drawn between the exercise of these rights
by heirs. Pursuant to Article 494/2 of the Turkish
Commercial Code (“TCC”), upon the death of
a shareholder, the property rights attached
to the share pass automatically to the heirs
together with the ownership of the share. In
contrast, the transfer of management rights to
the heirs requires the approval of the company.
Once such approval is granted, heirs become
entitled to participate in the general assembly
and exercise voting rights. As a result, they
must be considered when calculating quorum
requirements for resolutions to be adopted at

the general assembly; otherwise, resolutions
adopted without the necessary affirmative
votes of the heirs would be deemed null and
void. Additionally, heirs must be duly invited to
all subsequent general assembly meetings.

As a consequence of the share remaining under
joint ownership, when multiple heirs exist,
the exercise of partnership rights requires
the appointment of a representative (TCC
Art. 432/1). In other words, so long as the
inheritance community continues, heirs do
not possess independent fractional shares
nor an autonomous right to dispose of the
share (TCCiv Arts. 640, 702/1).” This means
that until the estate is partitioned, heirs
neither hold individually identified shares nor
can act independently with respect to the
rights attached to the share.® Joint ownership
ceases only when all inheritance interests are
transferred either to one of the heirs or to a
third party.

3. The Impact of Heirs’ Admission to
Partnership on the Continuity of the
Company

Theinclusion of heirs asshareholdersin a family
business presents both opportunities and
significant risks. If the inheritance process is not
properly managed, it may undermine the trust-
based relationship among shareholders and
disrupt internal decision-making mechanisms.
Heirs belonging to different generations may
hold divergent expectations regarding the
operation of the business, which can lead to
misalignments in the company’s long-term
strategic objectives.

SHARE TRANSFERS AND DISPUTES ARISING FROM SUCCESSION-BASED SHAREHOLDING IN FAMILY COMPANIES




mekanizmalarininislemezhalegelmesi,yonetim
yetkilerinin belirsizlesmesi ve pay sahiplerinin
karsi karsiya gelmesi sirketin operasyonel
etkinligini azaltir. Bu durum o&zellikle rekabetgi
sektorlerde sirketin  pazar payini, finansal
istikrarini ve blylime kapasitesini dogrudan
tehdit etmektedir.’

Sonug olarak, mirascilarin ortakliga girmesi,
eger dnceden net kurallar, pay devri politikalari
ve  kurumsal  yonetim mekanizmalari
olusturulmamissa; sirketin strekliligini tehdit
eden onemli bir kirilganlik noktasi haline
gelebilir. Bu nedenle aile anayasasi, hissedar
sozlesmeleri, profesyonel yonetim modeli ve
miras planlamasi gibi unsurlar, aile sirketlerinin

uzun 6murld olmasinda kritik rol oynamaktadir.

I1l. PAYIN AiLE DISINA CIKMASININ
ONLENMESi

1. Pay Devri Kisitlamalari ve Alim Hakki

Nama yazili paylarin ya da nama yazili pay
senetlerinin  devrini  sinirlandiran  sebep
“baglam” olarak adlandirilmaktadir. Kanuni
veya sozlesmesel olmasi mimkin olan baglam,
bir taraftan sermaye taahhitlerinin ifasini
glvence altina almayr amaglarken (kanuni
baglam), diger taraftan da yabancilasmayi
onlemeye  (esas  sozlesmesel  baglam)
yardimci olmaktadir. Pay devri kisitlamasi
ana sozlesmede baglam hikmi bulunup
bulunmamasina goére ayri ayri incelenmesi
gereken bir meseledir. Ana sozlesmede
baglam hikmi  &ngorilmemisse;  payini
devreden ortagin payl devralana dogrudan
gecmektedir. Megerki devreden ortagin payinin
bedeli tamamen 6denmemis nama yazili bir
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pay olsun. Bu paylar ancak sirketin onayi ile
devrolunabilir (TTK m. 491)." Onay istemi
hakkinda karar vermeye hangi organin yetkili
olduguyla ilgili hikiimde bir aciklik bulunmasa
da TTK madde 374 uyarinca bu konuda yonetim
kurulu yetkilidir. Diger yandan, esas sozlesme
ile bu konuda genel kurul yetkili kilinabilecektir.
Hatta aile ortakliklarinda bu konuda genel
kurulun  yetkilendirilmesinin  daha isabetli
olabilecegi doktrinde degerlendirilmektedir.’?
Unutulmamalidir ki TTK madde 491/2 geregi
sirketancakdevralanin 6demeyeterliligisipheli
ise ve sirketce istenen teminat verilmemisse
onay vermeyi reddedebilecektir.”® Yalnizca pay
bedellerinin 6denmemis olmasi, sirkete payin
devrini engelleme imkani tanimamaktadir.
Zira devralanin 6deme glicinin bulunmasi ve
iyiniyetli olmasi halinde, devir islemine sirket
tarafindan onay verilmesi gerekmektedir. Aksi
halin kabult TTK madde 491/1 gerekcesinde de
yer verildigi Gzere, kanuna ve dirustlik ilkesine
aykirlik teskil edecektir.

Ana sozlesmede baglam hikmi ongorilmusse;
TTK, ana sozlesmede oOngorilen baglam
hiuktumlerine iliskin olarak borsaya kote edilmis
paylar ile borsaya kote edilmemis paylar
bakimindan farkli dizenlemeler dngérmustir.
Borsaya kote edilmemis nama yazili paylarin
devrinde sirket, esas sozlesmede vyer alan
baglam hikimlerine dayanarak devre onay
vermeyi reddedebilir  TTK madde 493/1,
sirketin esas sozlesmede 6ngorilen onemli bir
sebebi ileri slrerek devri reddedebilecegini
duzenlemektedir. Onemli sebebe drnek olarak
madde 493/2 ile pay sahipligi cevresine iliskin
ve sirketin isletme konusu veya ekonomik
bagimsizligiyla ilgili hikumler gosterilmistir.
Ornegin,isletmekonusubazimeslekiyeterlilikler
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Disagreements among heirs frequently result in
managerial deadlocks. When decision-making
mechanismsbecomedysfunctional, managerial
authority becomes uncertain, and conflicts
arise among shareholders, the operational
efficiency of the company is adversely affected.
In highly competitive sectors, such disruptions
directly threaten the company’s market share,
financial stability, and growth capacity.?

In conclusion, the admission of heirs into
the partnership -if not accompanied by clear
rules, share transfer policies, and established
corporate governance structures- may become
a critical vulnerability that jeopardizes the
continuity of the enterprise. For this reason,
instruments such as a family constitution,
shareholders’ agreements, professional
management models, and succession planning
play a crucial role in ensuring the long-term

sustainability of family businesses.

I1l. PREVENTING THE TRANSFER OF
SHARES TO NON-FAMILY MEMBERS

1. Share Transfer Restrictions and the
Purchase Right

The reason underlying restrictions on the
transfer of registered shares or registered
share certificates is referred to as a “restriction
clause”. Such restrictions may be statutory
or contractual. Statutory restrictions seek to
secure the performance of capital contribution
obligations, whereas contractual restrictions
aim to prevent the entry of outsiders into the
shareholder structure. Whether a share transfer
may be restricted depends on whether the
articles of association include a restriction

clause. If the articles of association do not
contain such a clause, the transfer of shares
becomes effective directly upon transfer
between the parties. The exception concerns
registered shares whose issue price has not
yet been fully paid. These may be transferred
only with the approval of the company (Art. 491
TCC).* Although the statute does not expressly
determine which corporate body is competent
to grant approval, Article 374 TCC indicates that
the board of directors is competent; however,
the articles of association may authorize the
general assembly for such matters. Indeed,
in family-owned companies, entrusting this
authority to the general assembly is regarded
as more appropriate in doctrine.** Under Article
491/2 TCC, the company may refuse approval
only if the transferee’s financial ability is
doubtful and the requested security has not
been provided.* The mere fact that the share
price has not been fully paid does not, on its
own, justify refusal of approval. If the transferee
is financially capable and acts in good faith,
the company must approve the transfer. A
contrary interpretation would violate both
the statute and the principle of good faith, as
also emphasized in the legislative rationale of
Article 491/1 TCC.

If the articles of association do contain a
restriction clause, the TCC differentiates
between publicly traded and non-publicly
traded registered shares. For non-publicly
traded registered shares, the company may
refuse approval based on the restriction
clause provided in the articles of association.
Article 493/1 TCC stipulates that the company
may refuse approval by invoking a “significant
reason” specified in the articles. Article 493/2,
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olmaksizin  gerceklestirilemeyecekse  bu
yeterlilige sahip olmayan kisilere payin devrini
engellemeye yonelik sebep onemli sebeptir.
Esas sozlesmede dnemli sebeplerin somut bir
sekilde ve acikga gosterilmesi pay sahiplerine
paylarini devredebilecegi kisilerin &zellikleri
hakkinda ongorilebilirlik saglayarak ortakligin
madde 491'de diizenlenen yola basvurmasinin
hakli dayanagini olusturmaktadir.’* Bununla
birlikte, kacis klozu, ret sebepleri bakimindan
esas sozlesme ile aleniyetin saglanmadigl
durumlarda devreye giren alternatif bir yoldur.
Esassozlesmede paydevrininortakliginonayina
tabi oldugu belirtilmis ve fakat dnemli sebepler
gosterilmemisse ya da esas sozlesmede yer
alan dnemli sebepler somut olaya uymuyorsa
ortaklik kacis klozuna basvurabilmektedir.
Anonim sirketin ihtiyaclarina uygun
onemli sebebi kararlastiramamasi, 6nemli
sebep  dizenlenirken  aile  sirketlerinde
yabancilasmaya sebep olabilecek bazi héllerin
gozden kagirilmasi veya payi devralan kisinin,
pay sahibi olmasinin o glnin sartlarinda
anonim sirket acisindan sakincali olmasi bu
duruma ornek olarak verilebilecektir. Kanun
koyucu da bu sakincalari gozeterek, ozellikle
pay sahiplerinin kisiliklerinin dnemli oldugu
anonim sirketlerde, yabancilasmayi 6nlemek
icin kacgis klozunu dizenlemistir.

Bunun disinda sirket tarafindan, devredene,
paylarin basvuru anindaki gercek degeri ile
kendisi, diger pay sahipleri veya tclnci kisiler
adina alma oOnerilerek devir reddedilebilir.
Bu duzenlemeye 0&gretide kagis klozu da
denmektedir.’® Bunun yapilabilmesi icin esas
sozlesmenin payin devrini sirket onayina
baglamis olmasi gerekmektedir. Kanun koyucu
ayrica baglam hiktumlerinin  dolanilmasini
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onlemek igin, sirketin devralanin paylarn kendi
adina ve hesabina aldigini beyan etmemesi
halinde kaydi reddedebilmesine  olanak
tanimaktadir. Ancak madde 493/4 geregi miras,
mal rejimi, miras paylasimi veya cebri icra
yoluyla edinilen paylarda sirket, yalnizca gercek
deger Uzerinden satin alma oOnerisi yaparak
devrireddedebilir. Miras yoluyla gecen paylarda
malvarligl haklari mirasglya hemen gecerken,
oy ve katilma haklari TTK madde 494/2 geregi
sirket onayina bagldir. Sirket t¢ ay icinde devri
reddetmezse veya reddi hakli degilse, onay
verilmis sayilmaktadir (TTK madde 494/3).

Gorllecegi lzere tim bu dizenlemelerdeki
ortak olan; payin miras, mirasin paylasimi, esler
arasindaki mal rejimi hukimleri veya cebri icra
yoluyla iktisap edilmesinin sinirlamalardan
istisna  kabul edilmesidir. Bu durumda,
borsaya kote edilmemis sirketlerde pay devri
kisitlamasinin tek bir yolu vardir: sirketin alim
hakki. Zira, bir ortagin mirascisi da olsa diger
ortaklara yabanci olan kisilerin miras hukuku
huktimleri cercevesinde kendiliginden ortaklik
sifatini kazanmalari sirketlerde diger ortaklar
acisindan bazi olumsuz sonuclarin ortaya
clkmasina sebep olabilecektir. Bu sebeple payin
miras yoluyla gecisinde bir taraftan mirascilarin
miras hukuku cercevesinde haklari korunurken
diger taraftan da sirketin ve diger ortaklarin
menfaatlerinin korunmasi gerekmektedir.

Anonim sirketlerde alim hakkinin kullaniimasi
konusunda ortaklarin genel kurulda sahip
olduklari oy sayisi herhangi bir 6neme sahip
degildir. Ornegin Gc¢ kisiden olusan bir yénetim
kurulunda sirketin %80 oraninda payina sahip
olan biryonetim kurulu Gyesinin 6lumu halinde,
geride kalan iki yonetim kurulu dyesinin alim
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which addresses the shareholder profile and
provisions related to the company's business
purpose or economic independence, is cited
as an example of a significant reason. For
instance, if the company’s business operations
require certain professional qualifications,
preventing the transfer of shares to individuals
lacking such qualifications would constitute a
significant reason.?® To ensure predictability for
shareholders regarding the characteristics of
admissible transferees, such reasons must be
clearly and concretely defined in the articles of
association. Otherwise, the company’s refusal
would lack a legitimate basis under Article
491.2' In cases where the articles of association
provide for approval of share transfers but do
not specify significant reasons—or where the
reasons provided do not apply to the specific
case—the company may rely on an alternative
mechanism known in scholarly writing as the
“escape clause”. This mechanism enables the
company to prevent undesirable transferees
from joining the shareholder structure,
particularly when the company has failed to
predetermine reasons suitable for its needs or
when the transferee’s becoming a shareholder
would be detrimental considering current
circumstances.

Under this clause, the company may refuse
approval by offering to acquire the shares—
either in its own name or on behalf of other
shareholders or third parties—at their fair
market value at the time of the application.
This mechanism, too, is referred to as the
escape clause in doctrine.? It may be invoked
only where the articles of association subject
the transfer to company approval. To prevent
circumvention of restriction clauses, the TCC

allows the company to reject registration if
the transferee has not declared whether they
are acquiring the shares on their own behalf or
for a third party. Pursuant to Article 494/2 TCC,
where shares are acquired through inheritance,
matrimonial property regimes, partition of
inheritance, or compulsory execution, the
company may refuse the transfer only by
offering to purchase the shares at their fair
market value, and not by an outright refusal
of approval. If the company fails to refuse
approval within three months, or if the refusal
is unjustified, approval is deemed to have been
granted (Art. 494/3 TCC).

All these provisions share a common principle:
acquisition of shares through inheritance,
matrimonial  property regimes, partition
of inheritance, or compulsory execution is
exempt from transfer restrictions. Therefore,
in non-publicly traded companies, the only
mechanism for preventing the transfer of shares
outside the family is the company’s statutory
purchase right. Even if the heir is technically
a family member, they may still be “foreign”
to the existing shareholder group in terms
of corporate governance, which may cause
undesirable consequences for the company
and the other shareholders. Accordingly, in the
context of inheritance, the law seeks to protect
not only the rights of heirs under inheritance
law but also the interests of the company and
its shareholders.

The exercise of the company’s purchase right
is not dependent on the number of votes held
by shareholders in the general assembly. For
instance, if a member of a three-person board
of directors who owns 80% of the company’s
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hakkinin kullanilmasina iliskin yonetim kurulu
karari alarak, toplamda sirket paylarinin
%80’ine sahip olan mirascilara paylarin gegisini
onaylamayi reddedebilmeleri mimkindr.

2. Sirket i¢i Catismalar

Pay devrinin aile disina yapilmasi, 6zellikle
cogunluk paya sahip aile tyeleri tarafindan
sirketin kontroliiniin zayiflamasi tehlikesi olarak
gorulur. Bu nedenle ¢cogunluk, ana sézlesmede
yer alan yetkileri kullanarak aile disi devirlere
karsi daha kati bir tutum sergileyebilir. Bu
tutum zaman zaman mesru bir mulkiyet koruma
cabasi iken, bazi durumlarda azinlik ortaklarin
tasarruf haklarini gereksiz sekilde kisitlayan bir
baski aracina donusebilir. Bdyle durumlarda
sirket ici iliskiler gerilir ve uzun vadede sirketin
kurumsal yapisi zarar gorebilir.

Diger taraftan azinlik ortaklar, paylarini Ggtincd
kisilere devretmek istediklerinde cogunlugun
onay mekanizmasini bir engelleme araci olarak
kullanmasiyla karsilasabilir. Bu durum, azinlik
pay sahiplerinin ekonomik 6zgurliklerini kisitlar
ve payin gercek degerinde elden ¢ikarilmasini
zorlastinr. Bu denge sorunlari, sirket icinde
gliven kaybina ve ortaklar arasinda kronik bir
catisma ortamina yol acabilecek niteliktedir.
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3. Hukuki ve Fiili Sonuglar

Pay devrinin gecerliligi hem sekli hem de
maddi kosullarin saglanmasina bagldir. Ana
sozlesmede Ongodrilen onay mekanizmalarinin
isletilmemesi veya devrin yasaklanan bir
kisiye vyapilmasi  halinde, islem gecersiz
veya hikimstz hale gelebilir. Ozellikle aile
sirketlerinde bu tir diizenlemeler, pay devrinin
kontrol altinda tutulmasini saglar ancak ayni
zamanda devrin hukuken surekli tartismali hale
gelmesine yol agabilir. Bu nedenle sirketler, pay
devri hikiimlerini acik, ol¢uli ve uygulanabilir
bir sekilde formile etmelidir.

TTK madde 491/1’e gore, miras yolu ile intikal
halinde anonim sirketin  onayina ihtiyag
olmadan payin mulkiyeti mirascilara gegmesine
ragmen TTK madde 499/4'e gore, sirket ile
iliskilerde sadece pay defterinde kayitl kisi pay
sahibi olarak kabul edilmektedir. Her ne kadar
payin mulkiyeti ve paydan kaynaklanan haklar
olim ile birlikte kendiliginden kanun geregi
mirascilara intikal etmis olsa da bu haklarin
kullanilabilmesi, sirkete karsi mirasginin pay
sahibi oldugunu ileri surebilmesi icin, pay
defterine kaydedilmis olmasi gerekir. Pay
defterine kayit ise, mirasginin bu talep ile
sirkete  mdiracaati Uzerine yapilmaktadir.Bu
miracaat, onay muracaati olmamakla birlikte
haklarin fiilen kullanilabilmesi icin gerekli sekil
sartinin gerceklesmesiicinyapilan bir girisimdir.
Ancak bu durum, sirketin muhakkak pay
defterine kaydi gerceklestirecegi anlamina da
gelmemektedir. Her ne kadar onaya tabiolmasa
da pay defterine kayit talebi sirket tarafindan
yerine getirilmediginde, miras¢inin gidebilecegi
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shares passes away, the remaining two board
members may still adopt a board resolution
to exercise the company’s purchase right and
thereby refuse approval for 80% of the shares
to pass to the heirs.

2. Internal Corporate Conflicts

The transfer of shares to non-family members
is often perceived—particularly by majority
shareholders within the family—as a threat
to the preservation of corporate control.
Consequently, the majority may adopt a
stricter attitude toward external share transfers
by exercising the powers granted under the
articles of association. While such conduct
may at times constitute a legitimate effort
to safeguard ownership structure, in some
instancesitmaytransformintoatoolofpressure
that unnecessarily restricts the proprietary
rights of minority shareholders. Situations of
this nature strain internal corporate relations
and may ultimately undermine the company’s
governance framework.

Conversely, minority shareholders who wish
to transfer their shares to third parties may
find themselves confronted with the majority’s
use of approval mechanisms as a means of
obstruction. This practice constrains the
economic freedoms of minority shareholders
and complicates the disposal of shares at
their fair value. Such imbalances can erode
trust within the company and foster a chronic
environment of conflict among shareholders.

3. Legal and Practical Consequences

The validity of a share transfer depends on
the fulfillment of both formal and substantive
requirements. If the approval mechanisms
set out in the articles of association are
not followed, or if the transfer is made to a
prohibited transferee, the transaction may
become invalid or unenforceable. In family
companies in particular, such provisions
help maintain control over share transfers;
however, they may also render the legality of
the transfer continuously open to dispute. For
this reason, companies must formulate share
transfer provisions in a clear, proportionate,
and practically applicable manner.

According to Article 491/1 of the Turkish
Commercial Code (“TCC”), although the
ownership of shares passes to the heirs
automatically upon inheritance  without
requiring company approval, Article 499/4 TCC
stipulates that, in relations with the company,
only the person registered in the share ledger
is recognized as a shareholder. Thus, even
though ownership of the shares and the rights
arising therefrom transfer by operation of
law upon death, the exercise of these rights
vis-a-vis the company requires the heir to be
registered in the share ledger. Registration is
carried out upon the heir’s application to the
company. Although such an application does
not constitute a request for approval, it is a
procedural step required for the actual exercise
of rights. However, this does not mean that
the company is obliged to register the heir
in the share ledger. If the company refuses to
record the heir—even though registration is
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tek yol dava agcmak ve pay defterine kayd
mahkemeden talep etmektir. Her ne kadar
pay defterine kayit istemiyle dava acilabilecegi
kabul edilse de yargilamanin uzun strmesi, bu
strecte mirasginin sirkette alinacak kararlara
katilamamasi, kararlar alindiktan sonra mirasci
kaydedildiginde bu kararlara iliskin acilacak
davalar ve ortaya cikabilecek uyusmazliklar
dikkate alindiginda, bu ¢oézimun ticari hayatin
ihtiyaclariyla ortismedigi gérilmektedir.?®

Davasirecindegecenzamanicinde paysahipligi
haklarinin kullanilamamasi miras¢inin mulkiyet
hakki bakimindan énemli bir sorundur. Ozellikle
cogunluk pay sahibinin, o6rnegin paylarin
%90’Ina sahip pay sahibinin vefati durumunda,
geri kalan %10’un genel kurul olarak toplanip
karar almasi, sirketin  yonetiminde ve
geleceginde tek s6z sahibi olmasi kuvvetle
muhtemeldir. Daha da vahimi, sirketin tek pay
sahibi vefat ettiginde, sirket yonetim kurulu
mirasclyi deftere kaydetmekten kaginarak dava
slresince sirkete hakim olacaktir. Tek ortagin
olumu ile geride biraktigi mirascilar, acilacak
davalar neticeleninceye kadar sirkette s6z
sahibi olamayacak, hicbir kararin alinmasina
katilamayacak, pay sahipligi haklarini sirketin
yetkili kurullarn 6ninde kullanamayacaktir.

IV. SONUC

Bu calisma, aile sirketlerinde pay devri ve
miras yoluyla ortakliga katilim streglerinin
hem Tirk Ticaret Kanunu'nun sistematigi
hem de sirketlerin kurumsal strddrulebilirligi
bakimindan ne denli kritik bir dnem tasidigini
ortaya koymaktadir. TTK'nin borsaya kote
olmayan ve kote olan sirketler i¢in 6ngordugl
ayrim, Ozellikle nama yazili paylarin devri,
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sirketin devri reddetme yetkisi ve mirasginin
ortaklik sifatina erisimi bakimindan farkl hukuki
sonuclar dogurmaktadir. Buna karsin, kanuni
dizenlemelerin bazi noktalarda uygulamaya
yeterli acikligl saglamadigi; ozellikle pay
defterine kayit, degertespitislrecive mirascinin
haklarini kullanmasindaki gecikmelerin sirket
ici karar alma mekanizmalarinda fiili aksamalar
yarattigi gorilmektedir. Bu durum, miras
yoluyla pay gecisinin yalnizca 6zel hukuk
iliskisini degil, sirketin kurumsal butinldgunu
ve ekonomik isleyisini de etkileyen yapisal bir
mesele oldugunu gostermektedir.

Bu cercevede ulasilan bulgular, kanuni
dizenlemelerin tek basina aile sirketlerinde
ongorilen korumayi saglamaya yetmedigini;
bu  dizenlemelerin  ancak  tamamlayic
nitelikteki icsel mekanizmalarla birlikte islevsel
hale gelebildigini ortaya koymaktadir. Aile
anayasalari, hissedar sozlesmeleri, dnceden
belirlenmis miras ve halefiyet politikalari ile
kurumsal yonetim ilkelerinin buttnlesik bir
model olarak uygulanmasi, hem mirascilarin
haklarinin seffafbicimde belirlenmesinehem de
sirketin pay sahipligi yapisinin ani degisimlere
karsi  korunmasina  hizmet  etmektedir.
Dolayisiyla, aile sirketlerinde pay devri ve
mirasin yonetimi, sadece hukuk teknigine iliskin
bir sorun degil, ayni zamanda kurumsal strateji
ve yonetisim tasarimi gerektiren cok katmanli
bir stire¢ olarak degerlendirilmelidir.

Bu bitincdl yaklasim  benimsenmedigi
takdirde; miras sireci sirket icinde catisma
riskini artirmakta, yargisal streglerin uzunlugu
ise ekonomi ve yonetim biliminin 6ngordigu
kurumsal istikrar hedefiyle bagdasmamaktadir.
Sonuc olarak, aile sirketlerinde nesiller arasi
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not subject to approval—the only legal remedy
availabletothe heiristofilealawsuit requesting
registration. Although it is recognized that such
an action may be brought, lengthy judicial
proceedings, the heir’s inability to participate
in corporate decisions during this period,
and the subsequent disputes that may arise if
the heir challenges decisions adopted before
registration, all demonstrate that this solution
does not align well with the practical needs of
commercial life.

During litigation, the inability to exercise
shareholder rights constitutes a significant
interference with the heir’s property rights.
For example, if a majority shareholder holding
90% of the shares dies, it is highly likely that
the remaining 10% shareholder(s) will convene
the general assembly and become the sole
decision-makersinthecompany’s management
and future direction. Even more problematic is
the scenario in which a company has a single
shareholder: if the sole shareholder dies, the
board of directors may avoid registering the
heir in the share ledger and thereby retain
full control over the company throughout the
litigation process. In such cases, the heirs of
the deceased sole shareholder will have no
influence over the company, will be unable to
participate in any decision-making processes,
and will be deprived of exercising shareholder
rights before the competent corporate bodies
until court proceedings are concluded.

IV. CONCLUSION
This study demonstrates that the processes of

share transfer and succession-based admission
to partnership in family businesses carry

critical significance both within the systematic
framework of the Turkish Commercial
Code (“TCC”) and in terms of the corporate
sustainabilityofsuchenterprises. Thedistinction
drawn by the TCC between publicly traded
and non-publicly traded companies results
in differing legal consequences, particularly
regarding the transfer of registered shares, the
company’s authority to refuse transfers, and
the heir’s acquisition of shareholder status.
Nevertheless, it is evident that certain statutory
provisions do not provide sufficient clarity
in practice; issues such as registration in the
share ledger, valuation procedures, and delays
in the heir’'s ability to exercise rights often
lead to practical disruptions in the company’s
internal decision-making mechanisms. These
challenges illustrate that the transfer of shares
through inheritance is not merely a matter of
private law but constitutes a structural issue
affecting the corporate integrity and economic
functioning of the enterprise.

Within this context, the findings indicate that
statutory regulations alone are insufficient to
provide the level of protection envisaged for
family businesses; these provisions become
functionalonly when complemented by internal
governance mechanisms. The implementation
of  family  constitutions, shareholders’
agreements, predetermined succession and
inheritance policies, and corporate governance
principles as an integrated model serves both
to clarify the rights of heirs transparently and to
safeguard the company’s shareholder structure
against abrupt changes. Accordingly, the
management of share transfers and inheritance
in family businesses should be regarded

not solely as a technical legal matter but as

SHARE TRANSFERS AND DISPUTES ARISING FROM SUCCESSION-BASED SHAREHOLDING IN FAMILY COMPANIES




devamliligin saglanabilmesi, TTK’nin sundugu
hukuki altyapinin, sirket i¢i dizenlemeler

ve kurumsal yonetim politikalariyla

desteklenmesine bagli gorinmektedir.
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a multifaceted process requiring strategic
corporate planning and governance design.

Absent such a holistic approach, the succession
process amplifies the risk of internal conflict,
while the protracted nature of judicial
proceedings remains incompatible with the
goal of organizational stability emphasized
in economic and management sciences.
Ultimately, ensuring intergenerational
continuity in family businesses depends on
reinforcing the legal framework provided by
the TCC with robust internal regulations and

corporate governance policies.
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16.07.2013 tarih ve 28709 sayili Resmi Gazete’de
Saglik Kurallari Bakimindan Ginde Azami 7,5
Saat Veya Daha Az Calisilmasi Gereken isler
Hakkinda Yonetmelik yayimlanmis olup isbu
Yonetmelik’le, belirtilen islerde c¢alisanlarin
calisabilecekleri  azami  calisma  sdreleri
dizenlenmistir.

Bilindigi Uzere; 4857 Sayili Is Kanunu'nun
“calisma sureleri” baslkli 63. maddesinde;
genel calisma slresinin  haftada en c¢ok
45 saat oldugu ve taraflarin anlasmasi ile
haftalik normal calisma siresinin, isyerlerinde
haftanin ¢alisilan glnlerine, ginlik 11 (on
bir) saati asmamak kosuluyla farkli sekilde
sagitilabilecegi dizenlenmistir.

Anilan Yonetmelik ile ginde azami 7,5 veya
daha az calisilmasi gereken islerisler asagidaki

siralanmistir:

MADDE 4: GUNDE AZAMI YEDIi BUGUK
SAAT CALISILABILECEK iSLER

Kursun ve arsenik isleri:
1) Kursun Uretilen galenit, sertizit, anglezit gibi

cevherlerin ¢ikarilmasina iliskin maden ocagl
isleri.
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2) Kursunlu madenlerden yahut icinde kursun
bulunan kil, maden koplUgu, kursun firin
kurumu, Ustibeg artigi ve benzeri maddelerden
kursun Uretimiicin yapilan izabe isleri.
3)Antimuan, kalay, bronz ve benzeri maddelerle
yapilan kursun alasimiisleri.

4) Kursun levha ve lehimlerin alevle kesilmesi,
kursunlu boyalarin alevle yakilmasi isleriyle
levha, tel, boru, akimulator, sise kapsuld,
yapimi gibi kursun veya kursun alasimiyla
calisilan isler.

5) Ustibec, stligen, kursun tetraetil gibi zehirli
ve kimyasal kursun veya arsenikli bilesiklerin
hazirlanmasi isleri.

6) icinde kursun ve arsenik bulunan boya ve
vernik gibi maddelerin kullanildigi emaye,
glderi, mesin, kaucuk, ¢ini, cam, yapma sUs
taslari, yapma cicek ve oyuncak yapimiisleriyle
bina, dokuma ve otomobil boyaciligl ile dar
mekanlarda, i¢ mekanlarda veya sagliga uygun
olarak havalandirilmayan mekanlarda yapilan
boyacilik, renkli baski ve harf matbaaciligi
(tipografi) isleri.

7) Kursun levhalari birbirine kaynatma isleri.

Cam sanayii isleri:
1) Cam yapiminda kullanilan ilkel maddeleri toz

haline getirme, eleme, karistirma ve kurutma

isleri (bu isleri yapmak Ulzere tam kapali
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Jobs Requiring a Maximum of
Seven and a Half Hours or Less
of Daily Work for Health Reasons

The Regulation on Jobs Requiring a Maximum
of 7.5 Hours or Less of Daily Work for Health
Reasons was published in the Official Gazette
dated 16.07.2013 and numbered 28709, and
with this Regulation, the maximum working
hours for employees engaged in the specified
jobs have been established.

As it is known, Article 63 of the Labor Law No.
4857, titled “working hours,” stipulates that the
general working time is a maximum of 45 hours
per week, and that, upon mutual agreement of
the parties, the weekly normal working hours
may bedistributed differently across the working
days of the week, provided that the daily working
time does not exceed 11 (eleven) hours.

The mentioned Regulation lists the jobs that
require a maximum of 7.5 hours or less of daily

work as follows:

ARTICLE 4: JOBS IN WHICH A MAXIMUM
OF SEVEN AND A HALF HOURS OF DAILY
WORK IS PERMITTED

Lead and arsenic work:
1) Mining operations involving the extraction of

ores such as galena, cerussite, and anglesite,
from which lead is produced.

2) Smelting operations carried out to produce
lead from lead-containingoresorfrom materials
such as ash containing lead, metallurgical slag,
lead furnace dust, white lead residues, and
similar substances.

3) Work involving the production of lead alloys
made with antimony, tin, bronze, and similar
materials.

4) Work involving flame-cutting of lead sheets
and solders, burning of lead-based paints with
flame, and other tasks involving the use of lead
or lead alloys, such as the production of sheets,
wires, pipes, batteries (accumulators), bottle
caps, and similar items.

5) Work involving the preparation of toxic and
chemical lead or arsenic compounds such as white
lead, sublimed white lead, and tetraethyl lead.
6) Workinvolvingthe use of materials containing
lead and arsenic, such as paints and varnishes,
including enamel, suede, leather, rubber,
porcelain, glass, artificial gemstones, artificial
flowers, and toy manufacturing; as well as
building painting, textile and automobile
painting, and painting, color printing, and
letterpress (typography) work carried out in
confined spaces, indoor environments, or other
areas not adequately ventilated in accordance
with health standards.

7) Work involving the welding of lead sheets to
one another.




odalar icinde otomatik makineli tesisat veya
calisma ortamindaki tozlari saglik icin tehlike
olusturmayacak diizeye indiren havalandirma
tesisati bulunmadigi takdirde).

2) Eritme isleri (otomatik besleme firinlariyla
calisilmadigl takdirde).

3) Atescilik isleri.

4) Ufleme isleri (tamamen otomatik makinelerle
yapilmadigi takdirde).

5) Basinglayapilan cam isleri (cam tazyiki isleri).
6) Ayna cami sanatinda potali cam dokimi
isleri (potalar kalip masasina mekanik araclarla
tasinmadigl takdirde).

7) Cami firin basindan alma isleri.

8) Yayma firinlarinda dizeltme isleri.

9) Tiras isleri.

10) Asitle hak ve cilalama isleri.

11) Basincli havayla kum puskurten cihazlarla
yapilan isler (calisma ortamindaki tozlari saglik
icin tehlike olusturmayacak dizeye indiren
havalandirma tesisati bulunmadigi takdirde).
12) Pota ve tas odalarinda gorulen isler.

Civa sanayii isleri:

1) Civa amalgamlarindan altin ve giimus ayirma
isleri, akimulatorcilukte ¢cinko amalgamiisleri,
har¢ malzemesi yapiminda civali kursunlu
yapilan lehimcilik isleri.

2) Civali aletler yapimi isleri.

3) Civa buharli elektrik ampulleri yapimi isleri.
4) Sublime, kalomel ve civa fulminat gibi
civali  bilesiklerin  hazirlanmasi isleri  ve
laboratuvarlarda civayla yapilan isler.

Cimento sanayii isleri:

1) ilkel maddeleri kirma, ufalama, ezme, eleme

ve karistirma isleri.
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2) Otomatik firinlarda pisirme isleri.

3) Klinkeri 6gltme, eleme, torba ve ficilara
koyma isleri (otomatik olarak tozun etrafa
yayilmasini 6nleyici bir dizenleme yapilmadigi
takdirde).

Kok fabrikalariyla termik santrallerdeki
isler:

1) Atescilik, ocak temizligi, jenerator, doldurma,
bosaltma ve temizleme isleri.

2) Kimyasal aritma isleri.

3) Gazin gectigi cihaz ve borularin onarilmasi ve
temizlenmesiisleri.

4) Kok fabrikalarinda komir ve ocak isleri.

5) Elektrik enerji Uretim santrallerinin kazan
dairesindeki atescilik, kal ve komdrlerin
tasinmasi isleri, (atesciligin elle yapilmasi
durumunda  veya kil ve  komdrlerin
tasinmasinda tozun etrafa yayilmasini onleyici
tesisler olmadigi takdirde).

6) Termik santraller ile her c¢esit buhar
kazanlarinin kazan dairesindeki atescilik, kil
ve komdurlerin tasinmasi isleri (atesciligin elle
yapilmasi durumunda veya kil ve komiurlerin
tasinmasinda tozun etrafa yayilmasini onleyici
tesisler olmadigi takdirde).

Cinko sanayii isleri:

1) Cinko madeninin toz haline getirilmesi,
karistirilmasi, elenmesi ve firinlanmasi isleri.

2) Damitma firininin isletilmesi, firinlardan
killerin ve ctrufun kaldirilmasi isleri.

3) Ginkoyla alasim yapilmasi isleri.

4) Cinko tozunun ambalajlanmasi isleri.

5) Surekli olarak vyapilan galvanizli demir
lehimciligi isleri.

SAGLIK KURALLARI BAKIMINDAN GUNDE AZAMI YEDI BUGUK SAAT VEYA DAHA AZ CALISILMASI GEREKEN ISLER
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Glass Industry Work:

1) Grinding, sifting, mixing, and drying of raw
materials used in glass production (unless
these tasks are performed in fully enclosed
rooms equipped with automatic machinery
or unless ventilation systems are present that
reduce dust in the working environment to
levels that do not endanger health).

2) Melting operations (unless carried out using
automatic feed furnaces).

3) Furnace firing work.

4) Glass blowing work (unless performed
entirely by fully automatic machines).

5) Pressed glass manufacturing (glass pressing
operations).

6) Crucible glass casting in mirror glass
production  (unless the crucibles are
transported to the molding table by mechanical
means).

7) Removing molten glass from the furnace
mouth.

8) Adjustment and leveling work in spreading
furnaces.

9) Trimming operations.

10) Acid etching and polishing work.

11) Work performed with devices that spray
sand using compressed air (unless ventilation
systems are present that reduce dust in the
environment to levels that do not endanger
health).

12) Work performed in crucible and stone

rooms.
Mercury Industry Work:
1) Work involving the separation of gold

and silver from mercury amalgams, zinc

amalgamation in battery manufacturing, and

soldering operations using mercury-containing
lead mixtures in the production of mortar
materials.

2) Work involving the manufacturing of
instruments containing mercury.

3) Work involving the production of mercury-
vapor electric lamps.

4) Work involving the preparation of mercury
compounds such as sublimed mercury,
calomel, and mercury fulminate, as well as

laboratory work performed with mercury.

Cement Industry Work:

1) Crushing, grinding, pulverizing, screening,
and mixing of raw materials.

2) Firing operations in automatic kilns.

3) Grinding andscreening of clinker, and filling
clinker into bags and barrels (unless automatic
systems are in place to prevent the dispersion
of dust into the environment).

Work in Coke Plants and Thermal Power
Plants:

1) Furnace firing, furnace cleaning, generator
operation, loading, unloading, and cleaning
tasks.

2)Chemical purification/processingoperations.
3) Repairing and cleaning of devices and
pipelines through which gas passes.

4) Coal and furnace work in coke plants.

5) Furnace firing in the boiler rooms of
electric power generation plants and the
transportation of ash and coal (when firing is
carried out manually or when dust-control
systems preventing the spread of ash and coal
dust are not installed).

JOBS REQUIRING A MAXIMUM OF SEVEN AND A HALF HOURS OR LESS OF DAILY WORK FOR HEALTH REASONS




6) Cinko tozu kullanilan kimyasal ve sinai isler.
7) Elektrolitik ¢cinko madeni tretilen tesislerdeki
isler.

Bakir sanayii isleri:

1) Bakir cevheri ¢ikarilan maden ocaklarinda
yapilan isler.

2)  Cevherin  kuru veya vyas yontemle
zenginlestirilmesi ve elde edilmesi isleri.

3) Bakir fabrikalarinda cevherin yikama,
flotasyon ve izabe isleri.

4) Hurda bakirin eritilerek dokilmesi isleri.

Aliminyum sanayii isleri:

1) Aliminyum oksit Gretimi isleri.
2) Aliminyum bronzu hazirlama isleri.
3) Aliminyum madeni Uretimi isleri.

Demir ve gelik sanayii isleri.

1) Demir izabe fabrikalarinda cevherin demire
cevrilmesi isleriyle boru fabrikalarinin firin ve
dokim dairelerinde yapilan isler.

2) Celikhanelerin celik yapilan firinlariyla
bunlarin teferruat ve eklentilerinden olan ikinci
derecedeki firinlarda ve konvertorlerde yapilan
isler.

3) Sivi haldeki demir ve celigin tesisat ve
techizatla veya mekanik olarak tasinmasina
iliskin isler.

4) Sicak veya sivi haldeki cirufun tasinmasi ve
islenmesiisleri.

5) Haddehanelerde (soguk demirle calisilan
haddehaneler  harig),  firinlarda, hadde
serilerinde, haddehaneyi kizgin veya sivi gelik
yahut demirle besleyen tesisat ve araclarla
gorulen islerle kizgin halde olan yari mamul

TR

parcalarin kesilmesi ve hazirlanmasi isleri.

6) Demir ve celik presleme makinelerinde
yapilan islerle bu makinelerin sicak demir veya
celikle beslenmesi ve yapilan sicak pargalarin
kaldirilma veya tasinmasi isleri.

7) Ciarufun  kirilmasi, ezilmesi, toz haline
konulmasi, tozlarin cuvallara doldurulmasi ve
yUkletilmesi isleri.

Dokiim sanayii isleri:

1) Kalip kumunun hazirlanmasi isleri.

2) Dokum kalip ve macalarinin yapilmasi ve
dokime hazir duruma getirilmesi isleri.

3) Dokim sarjinin hazirlanmasi ve her gesit
maden eritme (izabe) firinlarinin dokime hazir
duruma getirilmesi isleri.

4) Maden eritme ve dokme isleri.

5) Kaliplarin sokilmesi ve doktimlerin
temizlenmesiisleri.

6) Savurma ve disey dokim yapimi isleri.
Kaplamacilik isleri:

1) Parlak ve mat kaplama isleri (galvano).
2) Polisaj isleri.

)
)

3) Kalaycilik isleri.

4) Doldurma yoluyla galvanizleme isleri.
)

5) Asitle ylizey temizleme isleri.

Karpit sanayii isleri:

Kirec ve kokun ark firininda eritilmesi isleri.
Asit sanayii isleri:

1) Asiticin hammaddelerin hazirlanmasi isleri.
2) Asidin yapilma safhalarindaki isler.

SAGLIK KURALLARI BAKIMINDAN GUNDE AZAMI YEDI BUGUK SAAT VEYA DAHA AZ CALISILMASI GEREKEN ISLER
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6) Furnace firing in boiler rooms of thermal
power plants and all types of steam boilers,
as well as transporting ash and coal (when
firing is carried out manually or when systems
preventing the spread of dust during the
transportation ofashand coal are notinstalled).

Zinc Industry Work:

1) Grinding zinc ore into powder, mixing,
screening, and roasting

2) Operating distillation furnaces; removing ash
and slag from the furnaces.

3) Alloying operations involving zinc.

4) Packaging of zinc powder.

5) Continuous soldering work involving
galvanized iron.

6) Chemical and industrial operations in which
zinc powder is used.

7) Work performed in facilities where
electrolytic zinc is produced.

Copper Industry Work:

1) Work carried out in mines where copper ore
is extracted.

2) Enrichment and extraction of copper ore
through dry or wet methods.

3) Washing, flotation, and smelting operations
in copper plants.

4) Melting and casting of scrap copper.

Aluminum Industry Work:
1) Production of aluminum oxide.

2) Preparation of aluminum bronze.
3) Production of aluminum metal.

Iron and Steel Industry Work:

1) Converting ore into iron in iron smelting
plants and work performed in the furnace and
casting departments of pipe manufacturing
plants.

2) Work performed in steelmaking furnaces in
steelworks, as well as in secondary furnaces
and converters that constitute the ancillary
equipment of these furnaces.

3) Transporting liquid iron and steel using
equipment, installations, or mechanical
systems.

4) Transporting and processing hot or molten slag.
5) Work carried out in rolling mills (excluding
cold-rolling mills), including tasks involving
furnaces, rolling stands, equipment and
vehicles feeding the rolling mill with hot or
molten steel or iron, and the cutting and
preparation of hot semi-finished products.

6) Work performed on iron and steel pressing
machines, including feeding these machines
with hotiron or steel and lifting or transporting
the hot finished pieces.

7) Crushing, grinding, pulverizing slag; filling
slag dustinto bags; and loading such materials.

Foundry Industry Work:

1) Preparation of molding sand.

2) Production of casting molds and cores, and
preparing them for casting.

3) Preparation of casting charges and readiness
of all types of metal-melting (smelting) furnaces
for casting.

4) Metal smelting and casting operations.

5) Dismantling molds and cleaning castings.

6) Centrifugal and vertical casting operations.
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3) Asidin dinlendirilme, ytklenme, bosaltilma
ve tasinmasi isleri.

4) Baca gazlarindan asit elde edilmesi isleri.

Akiuimilator sanayii isleri:

1) Akimdlator yapim ve onarim isleri.
2) Akimilator suyu hazirlama ve sarj isleri.

Kaynak isleri:

1) Her gesit koruyucu gaz altinda yapilan kaynak
isleri.

2) Toz alti kaynak isleri.

3) Oksijen ve elektrik kaynagi isleri.

Madenlere su verme isleri:

1) Su verme isleri (sertlestirme).
2) Semantasyon isleri.

Kaucguk islenmesi isleri:

1) Kauguk hamurunun karistirilmasi,
firinlanmasi isleri.

2) Sagliga uygun olarak havalandirilmayan
yerlerde, otomatik tesisat kullanilmadan
yapilan sicak vulkanizasyon isleri.

Yeraltiisleri:

Maden ocaklari isleri  (elementer civa
bulundugu saptanan civa maden ocaklari
harig), kanalizasyon ve tinel yapimi gibi yer
altinda yapilanisler.
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Radyoaktif ve radyoiyonizan maddelerle
yapilanisler:

19/4/1937 tarihli ve 3153 sayili Radiyoloji,
Radiyom ve Elektrikle Tedavi ve Diger
Fizyoterapi Muesseseleri Hakkinda Kanunun
Ek 1 inci maddesinde yer alan hikimler sakli
kalmak kaydiyla dogal ve yapay radyoaktif,
radyoiyonizan maddeler veya bitin diger
korpUskiler emanasyon kaynaklari ile yapilan
isler.

Gurultulii isler:

Gurdltd dizeyi en yiksek maruziyet etkin
degerini (8h=85 dB(A)) asan isler.

Su altinda basin¢li hava icinde calismayi
gerektiren isler:

Su altinda basingli hava icinde c¢alismayi
gerektiren islerden 20 metreye kadar derinlik
veya 2 kg/cm?2 basingta yapilan isler (inis, ¢ikis,
gecis dahil).

Pnomokonyoz yapan tozlu isler:

Pnomokonyoz yapan tozlarin  bulundugu
isyerlerindeki isler.

Tarim ilaglari:

Tarim ilaclart kullanimi isleri.

SAGLIK KURALLARI BAKIMINDAN GUNDE AZAMI YEDI BUGUK SAAT VEYA DAHA AZ CALISILMASI GEREKEN ISLER
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Plating Work:

1) Bright and matte plating operations
(electroplating).

2) Polishing work.

3
4
5) Acid-based surface cleaning.

Tin-plating work.
Galvanizing by immersion.

)
)
)
)

Carbide Industry Work:
Melting lime and coke in electric arc furnaces.
Acid Industry Work:

1) Preparation of raw materials for acid
production.

2) Operations during the acid manufacturing
process.

3) Resting, loading, unloading, and transporting
acid.

4) Production of acid from flue gases.

Accumulator Industry Work:

1) Manufacturing and repairing accumulators.
2) Preparation of accumulator water and
charging operations.

Welding Work:

1) Welding under all types of protective gases.
2) Submerged arc welding.

3) Oxygen and electric welding operations.

Water Treatment in Mines:

1) Water treatment operations (hardening).
2) Cementation operations

Rubber Processing Work:

1) Mixing and baking of raw rubber..

2) Hot vulcanization operations carried out in
inadequately ventilated areas without the use
of automatic installations.

Underground Work:

Work in mines (excluding mercury mines
where elemental mercury is found), as well
as underground works such as sewerage and

tunnel construction.

Work with Radioactive and Radioionizing
Materials:

Work involving natural and artificial radioactive
and radioionizing materials, or any other
sources of corpuscular emissions, subject
to the provisions of Article 1 of the Law No.
3153 dated 19/4/1937 on Radiology, Radium,
Electrical Therapy, and Other Physiotherapy
Institutions.

Noisy Work:

Work where the noise level exceeds the
maximum exposure action value (8h =85 dB(A)).

Work Requiring Breathing Compressed
Air Underwater:

Work performed under compressed air
underwater at depths up to 20 meters or at
a pressure of 2 kg/cm? (including descent,
ascent, and transit).
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MADDE 5: GUNDE YEDi BUGUK SAATTEN
DAHA AZ CALISILMASI GEREKEN iSLER

Su altinda basin¢li hava icinde ¢calismayi
gerektiren isler (inis, cikis, gecis dahil):

1) 20-25 (20 harig) m. derinlik veya 2-2,5 (2 haric)
kg/cm?2 basingta 7 saat.

2) 25-30 (25 harig) m. derinlik veya 2,5-3 (2,5
hari¢) kg/cm2 basingta 6 saat.

3) 30-35 (30 harig) m. derinlik veya 3-3,5 (3 harig)
kg/cm2 basingta 5 saat.

4) 35-40 (40 hari¢) m. derinlik veya 3,5-4 (3,5
harig) kg/cm2 basingta 4 saat.

5) Dalgiclar icin bu streler, 18 metreye kadar 3
saat, 40 metreye kadar olan derinliklerde 1/2
saattir.

Civaisleri:

1) Civaizabe firinlarinda gorilen isler 6 saat.

2) Elementer civa bulunan ocaklarda gorilen
isler 6 saat.

Kursun isleri:

Kursun izabe firinlarinin  teksif odalarinda
biriken kuru tozlari kaldirma isleri 4 saat.

Karbon siilfiir isleri:

Karbon sulfiirden etkilenme tehlikesi bulunan
isler 6 saat.
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insektisitler:

Karbamatli ve organik fosforlu insektisitlerin
yapimi, paketlenmesi, cozelti olarak
hazirlanmasi ve uygulanmasi isleri 6 saat.

Yukaridasayilanve anilan Yénetmelik kapsamina
giren islerde calisanlar, 4. ve 5. maddelerde
belirtilen gunliik azami is sirelerinden sonra
diger herhangi bir iste calistirilamazlar. Yine bu
Yénetmelik kapsamina girenlere fazla ¢alisma
yaptirilmasi da mimkiin degildir.

Calisma ve is Kurumu il Miidiirliigii’ne
Bildirim

Yonetmelik'in 8. maddesi uyarinca; yukarida
sayillan islerden  herhangi  birinin  veya
birkaginin strekli olarak yapildigl isyerlerinde
isverenler; asagida sayilan bilgi ve belgeleri,
isin yuratuldagu yerin bagli bulundugu Calisma
ve Is Kurumu Il Madurligi’ne yazili olarak
bildirmekle yuktumliuddr:

-Buislerin cesitve nitelikleri,yapilmazamanlari,
- Anilan islerde calisanlarin erkek ve kadinlar
ayriayri gosterilmek suretiyle sayilari.

Yine ayni  Yonetmelik’in 9. maddesinde;
isyerlerinde yapilan islerin 4. ve 5. maddelerde
sayilan islerden olup olmadigina iliskin itirazlar
ile 4. ve 5. maddelerde yer almayan islere
iliskin - basvurularin; kullanilan maddelerin
ozellikleri, uygulanan teknoloji ve alinan teknik
ve idari toplu koruma onlemleri de géz 6niinde
bulundurulmak ve Saglik Bakanligi’nin gortsu
alinmak suretiyle Calisma ve Sosyal Glvenlik
Bakanligi tarafindan karara baglanacagina
iliskin dizenleme yapilmistir.
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Dusty Work Causing Pneumoconiosis:

Work carried out in workplaces where dusts
that may cause pneumoconiosis are present.

Agricultural Pesticides:

Work involving the use of agricultural
pesticides.

ARTICLE 5: JOBS IN WHICH LESS THAN
SEVEN AND A HALF HOURS OF DAILY
WORK IS PERMITTED

Work Requiring Breathing Compressed
Air Underwater (including descent,
ascent, and transit):

1) Depths of 20-25 m (excluding 20 m) or pressures
of 2-2.5 kg/cm? (excluding 2 kg/cm?): 7 hours.

2) Depths of 25-30 m (excluding 25 m) or
pressures of 2.5-3 kg/cm? (excluding 2.5 kg/
cm?): 6 hours.

3) Depths of 30-35 m (excluding 30 m) or
pressures of 3-3.5 kg/cm? (excluding 3 kg/cm?):
5 hours.

4) Depths of 35-40 m (excluding 40 m) or
pressures of 3.5-4 kg/cm? (excluding 3.5 kg/
cm?): 4 hours.

5) For divers, these durations are 3 hours for
depths up to 18 meters and 1/2 hours for
depths up to 40 meters.

Mercury Work:
1) Work in mercury smelting furnaces: 6 hours.

2) Work in furnaces containing elemental
mercury: 6 hours.

Lead Work:

Removing dry dust accumulated in the
condensation chambers of lead smelting
furnaces: 4 hours.

Carbon Sulfide Work:

Work with risk of exposure to carbon sulfide: 6
hours.

Insecticides

Manufacturing, packaging, preparation in
solution, and application of carbamate and
organophosphate insecticides: 6 hours.

Employees working in the jobs listed above and
falling within the scope of the aforementioned
Regulation cannot be assigned to any other work
after completing the maximum daily working
hours specified in Articles 4 and 5. Likewise, it
is not possible to require overtime work from

employees covered by this Regulation.

Notification to the Provincial Directorate
of Labor and Employment Agency

Pursuant to Article 8 of the Regulation,
employers of workplaces where any of the jobs
listed above are performed continuously are
obliged to submit the following information
and documents in writing to the Provincial
Directorate of Labor and Employment Agency
to which the workplace is affiliated:

- The types and nature of these jobs, and the
times when they are performed,

- The number of employees working in these
jobs, separately indicating men and women.
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SONUC

Olasi bir uyusmazlikta oncelikle yapilmasi
gereken; uyusmazlk doénemde calisilan
isyeri kosullari ile kullanilan malzemelerin
saptanmasi, is glvenligi uzmanlarindan
olusan bilirkisi heyeti ile kesif yapilarak elde
edilecek verilere gore yapilan isin Yonetmelik
kapsaminda olup olmadiginin tespit

edilmesidir.!

Goruldugl tizeregiinlikazami7,5saatveyadaha
az calisilmasi gereken isler mevzuatta acikca
dizenlenmis olup sayilan isler bakimindan
Yonetmelik'te belirtilen slreleri asar mahiyette
calisma yapilmasi ve calisanlarin, anilan is
surelerinden sonra baska bir iste calistirilmasi
mUmkin degildir.

Haftalik calisma siresi 45 saati agsmamis olsa
bile Yonetmelik’'te belirtilen slrelerin asilmasi
halinde artan calismalar fazla calisma olarak
kabul edilecek ve calisan, fazla c¢alisma
Ucretine de hak kazanacaktir. Yargitay; 2023
tarihli bir kararinda; “2013 vyilinda ydrurlige
giren Saglik Kurallari Bakimindan Ginde Azami
Yedi Bucguk Saat veya Daha Az Calisilmasi
Gereken Isler Hakkinda Yoénetmelik'in 4.
maddesinde, radyoaktif ve radyoiyonizasyon
maddelerle yapilanisler kapsaminda galismaya
yer verildiginden; davacinin ginlik 7,5 saati
asan mesaisi varsa fazla calismanin buna goére
ayrica bir degerlendirmeye tabi tutulmasi
gerekmektedir.” seklinde hikim kurmustur.?
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Yargitay yine bir kararinda® “Davacinin
calistig isyerinde kesif yapilarak alinan rapor
netivesinde c¢alismalarinin  Saglik Kurallari
Bakimindan Gliinde Azami Yedi Buguk Saat veya
Daha Az Calisiimasi Gereken isler Hakkinda
Yonetmelik kapsaminda bulundugu, davacinin
anilan Yonetmelik kapsamindaki iste ¢alistigl,
s6zl edilen Yonetmelik uyarinca davacinin
glinde en fazla 7,5 saat calistirilabilecegi tespit
edildiginden haftalik 45 saati asmasa da giinlik
7,5 saati asan calismalarinin fazla calisma
oldugu gerekgesiyle davanin kabultne” karar
veren ilk derece mahkemesi kararini onamistir.

Gunluk azami 7,5 saat veya daha az ¢alisilmasi
gereken isler bakimindan isverenlerin CSGB
il Mudurligi’ne bildirim yapmasi gerekmekte
olup s6z konusu islerin Yonetmelik md 4 ve
md 5 kapsaminda sayilip sayilmayacagina
yonelik CSGB’ye yapilacak itirazlar da Saglik
Bakanligi'nin da gorist alinmak suretiyle yine
(CSGB tarafindan karara baglanacaktir.

KAYNAKCA
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2 Yargitay 9. HD. 2022/18262 E., 2023/5962 K., 25.4.2023 T.
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Furthermore, Article 9 of the same Regulation
provides that objections regarding whether
the work carried out in workplaces falls under
the jobs listed in Articles 4 and 5, as well as
applications concerning activities not included
in those articles, shall be resolved by the
Ministry of Labour and Social Security, taking
into account the properties of the materials
used, the technology applied, and the technical
and administrative collective  protection
measures adopted, and upon obtaining the
opinion of the Ministry of Health.

CONCLUSION:

In the event of a potential dispute, the first step
is to determine the workplace conditions and
materials used during the period in question,
and to establish whether the work falls within
the scope of the Regulation through an on-site
inspection conducted by an expert committee
composed of occupational safety specialists.?

As can be seen, jobs requiring a maximum of
7.5 hours or less of daily work are explicitly
regulated in the legislation, and for the listed
jobs, it is not permissible to exceed the daily
working hours specified in the Regulation or
to assign employees to other work after these
hours.

Even if the weekly working hours do not exceed
45 hours, any work exceeding the daily limits
set forth in the Regulation shall be considered
overtime, and the employee shall be entitled
to overtime pay. The Court of Cassation, in a
2023 decision, stated that: “...As Article 4 of
the Regulation on Jobs Requiring a Maximum
of Seven and a Half Hours or Less of Daily Work

for Health Reasons, which came into force
in 2013, includes work with radioactive and
radioionizing materials, if the plaintiff’s daily
work exceeds 7.5 hours, the overtime must be
evaluated accordingly.”?

In another decision, the Court of Cassation
affirmed the first-instance court’s ruling, which
stated:?; “...Based on the report obtained from
anon-siteinspection at the plaintiff’s workplace,
it was determined that the plaintiff’'s work falls
within the scope of the Regulation on Jobs
Requiring a Maximum of Seven and a Half Hours
or Less of Daily Work for Health Reasons. It was
concluded that the plaintiff could work no more
than 7.5 hours per day under the said Regulation.
Therefore, even if the weekly working hours did
not exceed 45 hours, the work exceeding 7.5
hours per day constitutes overtime, and the
claim was accepted on this basis.”

Employers are required to notify the Provincial
Directorate of the Ministry of Labor and Social
Security (CSGB) regarding jobs with a daily
maximum of 7.5 hours or less. Any objections
regarding whether these jobs fall under Articles
4 and 5 of the Regulation shall also be decided
by the Ministry of Labor and Social Security,
taking into account the opinion of the Ministry
of Health.
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GIRIS

Arsa payl karsiligl insaat sozlesmeleri,
veya daha yaygin tabirle kat karsiligl insaat
sozlesmeleri, Ulkemizdeki insaat sektoriinde
yaygin biruygulamadir. Arsa payi karsiligi insaat
sozlesmeleri, Turk Borglar Kanunu’'nda (“TBK”)
dizenlenen sozlesme tiplerinden olmayip
tasinmaz satis vaadi ve bir tir eser sézlesmesi
olan insaat s6zlesmesinin unsurlarini, kanunda
dizenlenmeyen bir sekilde harmanlayan cift
tipli bir karma sézlesmedir. Nitekim, glincel
Yargitay Hukuk Genel Kurulu kararlarinda
da ‘hem insaat yapma hem de satis vaadi
sézlesmesini  blnyesinde birlestiren ézel bir
sézlesme tiridir.” seklinde tanimlanmaktadir.t

Bu sebeple, kanunda duzenlenmeyen bir
sozlesme tipi oldugundan, arsa payi karsiligi
insaat sdzlesmelerinin karma yapisini olusturan
her iki sozlesme tipine iliskin hikimler de
dogrudan olmasa da, kanundaki hikimler
sozlesmeye uygun distigu muddetce, kiyas
yoluyla  uygulama alani  bulabilecektir.?
Herhangi bir konuda iki sézlesme tirinin ters
dismesi ihtimalinde ortaya cikacak hukuki
sorunun c¢oztminde ise “karsilikli ¢ikarlarin
tartilmasina gére hakkaniyete uygun bir ¢éziime
ulasiimasi”  gerektigi  Yargitay ictihatlarinda
vurgulanmaktadir.’®
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Yargitay'in “Avans Tapu”
Ictihadindan Donmesi

EGE GEGER

ARSA PAYI KARSILIGI INSAAT
SOZLESMELERINDE TARAFLARIN
USTLENDIGi KARSILIKLI EDIMLER

Her ne kadar o6gretide sirekli borg iliskisi
dogurmakta olduguna dair aksi yondeki
gorusler bulunmakta ise de, arsa payi karsilig
insaat sozlesmeleri iki tarafa borc yikleyen
ani edimli sdzlesme olarak kabul edilmektedir.
Glncel Yargitay ictihatlari da bu dogrultudadir.*
So6zlesmenin ani edimli olarak kabul edilmesi
sebebiyle de s6zlesmenin sona ermesi halinde,
surekli edimli sozlesme iliskilerindeki gibi ileriye
etkili sona erme halinin aksine, gecmise etkili
olarak sona erececegi aciktir.

Arsa payl karsiigl insaat sozlesmeleri,
ylklenicinin insaatin finansmanini saglamak
amaciyla, heniiz insaat tamamlanmadan,
hatta kimi zaman fiilen insaata baslanmadan
dahi, arsa sahibinden temelden arsa payi
devralinmasi  saglanmaktadir. ~ Sozlesme
uyarinca, arsa sahibi, arsasinin belirlenen
paylarinin  mulkiyetini, yUklenicinin bu arsa
Uzerinde insa edecegi binanin belirli bagimsiz
bélimlerinin teslimi karsiliginda yukleniciye

devretmeyi taahhit etmektedir.

Buna karsilik, yuklenici ise sozlesmede
kararlastirilankosullardabinayitamamlayiparsa
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The Court of Cassation’s Reversal of its
Jurisprudence on the “Advance Title Deed

INTRODUCTION

Construction contracts in exchange for
land shares, or more commonly referred to
as construction contracts in exchange for
independent units, constitute a widespread
practice in the construction market in our
country. These contracts are not among the
types of agreements regulated under the
Turkish Code of Obligations (“TCQO”); rather,
they are hybrid, dual-type agreements that
combine, in a manner not specifically regulated
by statute, the elements of a promise to sell
immovable property and a construction
contract, which itself is a type of contract for
work. Indeed, recent decisions of the General
Assembly of the Court of Cassation define such
contracts as “a special type of agreement that
incorporates both an undertaking to construct
and a promise of sale”.

For this reason, since construction contracts
in exchange for land shares are not a type
of agreement regulated under statute,
the provisions relating to each of the two
agreement types that constitute the hybrid
structure of such contracts may, albeit not
directly, be applied by analogy to the extent
that the statutory provisions correspond to
the terms of the contract. In cases where the

provisions of the two agreement types conflict
on a particular matter, the jurisprudence of
the Court of Cassation emphasizes that the
legal issue should be resolved by “reaching an
equitable solution based on a weighing of the
mutual interests”.

THE RECIPROCAL OBLIGATIONS
UNDERTAKEN BY THE PARTIES IN
CONSTRUCTION CONTRACTS FOR LAND
SHARE

Although there are opposing views in doctrine
asserting that construction contracts in
exchange for land shares give rise to a
continuous obligational relationship, such
contracts are regarded as bilateral agreements
involving instantaneous performance. Recent
jurisprudence of the Court of Cassationisalsoin
line with this view. As the contract is considered
toinvolve instantaneous performance, itis clear
that, upon termination, the contract will be
terminated with retroactive effect, in contrast
to continuous contractual relationships where
termination operates prospectively.

In construction contracts in exchange for land
shares, in order to finance the construction, the
contractor often acquires the land share from
the landowner even before the construction




sahibine teslim etme edimini Ustlenirken, bedel
olarak kendisine birakilan bagimsiz boltimlerin
tapusunu almaya hak kazanmaktadir. Yiklenici
lehine  gerceklesecek bu tapu devirleri
sozlesmeye konu insaatin tamamlanmasindan
once gerceklestirilebilecegi gibi uygulamada
siklikla goraldigi tzere, insaatin tamamlanma
durumuna gore kademeli bicimde de
gerceklesitirilebilecektir.

Arsa sahibinin, insaatin finansmanina destek
olmak amaciyla yiklendigi bu "pesin" edim,
ylkleniciye arsa paymni Gglincl  kisilere
devrederek nakit akisi saglama imkani
tanimakta ve ylklenicinin bu sayede insaati
tamamlamak icin ihtiya¢c duydugu mali giice
kavustugu gorulmektedir. Uygulamada,
yUklenicinin bu sekilde arsa sahibinden heniiz
kendi edimini yerine getirmemisken sozlesme
geregi almis oldugu arsa payini Ggtncu kisilere
devretmesine, “temelden” veya “topraktan”
satis denildigi de gortlmektedir.

iNSAATIN TAMAMLANMAMASI HALINDE
ORTAYA GCIKACAK SORUNLAR VE
YARGITAY KARARLARIYLA GELISTIRILEN
“AVANS TAPU” KAVRAMI

Yiklenici, taraflar arasindaki anlasmaya binaen
arsa sahibinden pesinen devraldigl arsa
paylarini, Ugincl kisilere devredip kendisine
finansman saglamasi akabinde, herhangi bir
sebeple insaatl sozlesmede belirlenen sirede
tamamlamamasi  veya tamamlayamamasi
ihtimalinde, bazi hukuki sonuclarla karsi karsiya
kalmaktadir.
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Bu durumda, TBK'nin 117. maddesi uyarinca
yUklenicinin temerriide dismesi s6z konusu
olacaktir ve arsa sahibi, buna bagli olarak
sozlesmeden donebilecektir.  Ayrica, arsa
pay! sahiplerinin, yuklenici tarafindan pesin
alinan arsa paylarinin devredildigi tglncl
kisilere karsl tapu iptal ve tescil davasi acildigl
gorulmektedir.

Yukarida da bahsedilmis oldugu Uzere, arsa
payl karsiligl insaat sozlesmeleri ani edimli
sozlesmeler olarak kabul edilmekte olup sona
ermesi halinde, sirekli edimli sozlesmelerin
aksine, gecmise etkili olarak sona erececektir.

Ogretide benimsenmis olan klasik sozlesmeden
dénme gorlslne gore: geriye etkili olarak
sozlesmeden donildigl takdirde, sadece akdi
borg iliskisi tasfiye edilecektir. Bu kapsamda,
yapilmis  olan tasarruf islemlerinin = ayni
sonuglari etkilenmeyecektir ve arsa sahibi
tarafindan yikleniciye halihazirda devredilmis
arsa payinin geri alinmasina iliskin acacagi
davada ayni hakka dayali bir istihkak davasl
olmayacaktir. Arsa sahibi, bu kapsamda
yalnizca sebepsiz zenginlesilen tutarda para
6denmesi talebinde bulunabilecektir.®

Yargitay tarafindan da arsa payi karsilig insaat
sozlesmelerinin sona ermesinin geriye etkili
oldugu acikca kabul edilmekte ve sdzlesmeden
dénmeye dair klasik goristin benimsendigi pek
cok karardan anlasilmaktadir.®
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is completed, and in some cases, even before
construction has physically begun. Under
the contract, the landowner undertakes to
transfer the ownership of the specified portion
of their land to the contractor in exchange for
the delivery of certain independent units to be
constructed by the contractor on that land.

In return, the contractor undertakes, under
the terms agreed in the contract, to complete
the building and deliver it to the landowner,
and in consideration, becomes entitled to
receive the title deeds of the independent units
allocated to them. These title transfers in favor
of the contractor may take place before the
completion of the construction subject to the
contract, or, as frequently observed in practice,
may be carried out progressively according to
the stage of completion of the building.

The landowner’s “advance” performance,
undertaken to support the financing of the
construction, allows the contractor to transfer
the land share to third parties to generate cash
flow, thereby enabling the contractor to obtain
the financial resources necessary to complete
the construction. In practice, the transfer by
the contractor of the land share received from
the landowner under the contract, even before
fulfilling their own obligations, is often referred
to as a “pre-construction” or “off-plan” sale.

THE PROBLEMS ARISING FROM

THE FAILURE TO COMPLETE THE
CONSTRUCTION AND THE CONCEPT OF
THE ‘ADVANCE TITLE DEED’ DEVELOPED
THROUGH THE COURT OF CASSATION’S
DECISIONS

If the contractor, having received the land
sharesin advance from the landowner pursuant
to the agreement between the parties and
having transferred them to third parties to
secure financing, fails or is unable, for any
reason, to complete the construction within
the timeframe specified in the contract, they
will face certain legal consequences.

In this case, pursuant to Article 117 of the
Turkish Code of Obligations, the contractor will
be deemed in default, and the landowner may
consequently rescind the contract. In addition,
it has been observed in practice that the
landowners initiate lawsuits for annulment and
registration of title deeds against third parties
to whom the land shares, received in advance
by the contractor, have been transferred.

As mentioned above, construction contracts
in exchange for land shares are considered
agreements involving instantaneous
performance and, upon termination, unlike
continuous  performance contracts,  will

terminate with retroactive effect.

According to the classical doctrine on contract
rescission, if the contract is rescinded with
retroactive effect, only the contractual
obligation will be liquidated. Within this
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Ote yandan vyalnizca bu konuda, vyani
yUklenicinin sézlesme uyarinca arsa sahibinden
arsa paylarini  pesinen aldigl senaryoda,
sozlesmeden donilmesi halinde, s6zlesme hig
yapilmamis gibi taraflarin durumlari soézlesme
dncesine donecegi, yiklenicinin tUglncl kisiye
yaptigl devrin artik sebepsiz kalacagi, diger bir
ifade ile tescilin bastan itibaren yolsuz tescil
sayilacagl kabul edilmistir.”

Uzun yillardir stiregelen Yargitay ictihatlarina
gore pesinen yikleniciye devredilen tapular
"avans" niteliginde kabul edilmekte, yikleniciye
yapilan bu devir avans niteliginde olup ve
ylklenici de kendisine avans niteliginde
devredilmis olan bu tapuyu Ucinci bir kisiye
devretmisse, arsa sahipleri, yuklenicinin hak
etmedigi halde Uglinct kisilere verdigi bu
tapularin iptalini ve kendi adlarina tescilini
isteyebilecekleri ongorilmustir.

Nitekim, Anayasa Mahkemesi'nin  mulkiyet
hakki iddiasina yonelik bir bireysel basvuruya
dair kararinda® da yiklenici tarafindan
edimleri ifa edilmemesi halinde arsa malikinin
tasinmazlara dair geri alma hakkinin dogdugu
kabul edilmistir.

Hatta oOyle ki VYargitay tarafindan, anilan
kararlar ile UclncU kisilerin TMK’'nin  1023.
maddesi  kapsaminda iyiniyetli kazanimin
korunmasindan  dahi  yararlanamayacagy,
temelden arsa payl satin alan veya insaatin
basinda kat satin alan Uglncl Kkisilerin
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iyiniyetinden bahsedilemeyecegi® yoninde bir
kotd niyet karinesi yaratma yoluna gidilmistir.*®

Ayrica, tapuda sarta bagli milkiyet devri
yapilmasi da s6z konusu degildir. Dolayisiyla,
bir arsa payinin yikleniciye "avans" niteliginde
devredilmesi ve milkiyetin ancak yuklenicinin
borcunu ifa etmesi halinde kazanilacaginin
kararlastirilmasi miumkin degildir. Zira, Turk
Medeni Hukuku'na gore, milkiyet hakki,
tapuda yapilan tescille birlikte kendiliginden
kazanilmaktadir. Bu durumda, arsa sahibi ile
ylklenici arasinda yapilan devir islemi gecerli
bir tescile dayanmakta olup, yuklenici arsa
payinin hukuken maliki haline gelmektedir.
Yani, bu milkiyet devri, herhangi bir borcun
ifasi  sartina  bagl  "avans" niteliginde
degerlendirilemeyecektir. Bu yoniyle de avans
tapu kavrami, mevcut hukuk dizenimiz ile
celiskiler icermekteydi.

Bu baglamda, uzun yillar boyunca uygulanan
"avans tapu" anlayisi, yukarida deginilen
hususlarve bunlara bagliolarak verilen kararlar,
Turk Medeni Hukuku'nun temel ilkeleriyle,
ozellikle tapu sicilinin alenilik ve gliven ilkesiyle
ve milkiyetin tescil esasina dayali kazanimi
ilkeleriyle acikga celismekteydi. Uygulamada
ciddi magduriyetlere ve belirsizliklere yol acan
bu yaklasim, ayni zamanda 6gretide de yogun
elestirilere konu olmustur.
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framework, the real effects of the transactions
already carried out will not be affected, and
in a lawsuit brought by the landowner to
recover the land shares already transferred to
the contractor, there will be no claim based
on a real right. In this context, the landowner
may only claim the payment of an amount
corresponding to unjust enrichment.

It is explicitly acknowledged by the Court of
Cassation that the termination of construction
contracts in exchange for land shares has
retroactive effect, and this is evidenced by
numerous decisions in which the classical view
on contract rescission has been adopted.

On the other hand, specifically in the scenario
where the contractor has received the land
shares in advance from the landowner under
the contract, itisaccepted that, upon rescission
of the contract, the parties’ positions will revert
to their pre-contractual state as if the contract
had never been concluded. In this case, any
transfer made by the contractor to a third
party will become ineffective, meaning that the
registration will be considered void ab initio.

According to longstanding jurisprudence of
the Court of Cassation, title deeds transferred
in advance to the contractor are considered
to be of an ‘advance’ nature. If the contractor,
having received these deeds as an advance,
subsequently transfers them to a third party,
the landowners are entitled to request the
annulment of the deeds transferred to the third
party without entitlement and their registration
in their own name.

Indeed, in adecision of the Constitutional Court
concerning an individual application regarding
the right to property, it was also recognized
that, if the contractor fails to perform their
obligations, the landowner acquires the right to
reclaim the immovable property.

Indeed, the Court of Cassation, through the
aforementioned decisions, has gone so far as
to establish a presumption of bad faith, ruling
that third parties cannot even benefit from
the protection of good faith acquisition under
Article 1023 of the Turkish Civil Code. It has
been held that third parties who purchase a
land share at the foundation stage or acquire
units at the beginning of construction cannot
be considered to be acting in good faith.

Moreover, it is not possible to make a
conditional transfer of ownership in the
land registry. Therefore, it is not possible to
agree that a land share is transferred to the
contractor as an ‘advance’ and that ownership
will only be acquired upon the contractor’s
performance of their obligation. Under Turkish
Civil Law, ownership is acquired automatically
upon registration in the land registry. In this
context, the transfer between the landowner
and the contractor is based on a valid
registration, and the contractor becomes the
legal owner of the land share. Accordingly, this
transfer of ownership cannot be considered an
‘advance’ contingent upon the performance
of any obligation. In this respect, the concept
of an advance deed was inconsistent with the
existing legal framework.
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YARGITAY iCTIHATLARI BIRLESTIRME
BUYUK GENEL KURULU’NUN YENi
KARARI VE AVANS TAPU iCTIHADINDAN
DONULMESI

Neyseki, Yargitay yukarida da deginildigi tzere
pek cok cesitli magduriyete ve elestirilere yol
acan uygulamasindan donmeye karar vermistir.

Bu kapsamda, oncelikle Yargitay tarafindan
16.05.2025 tarihinde konuya dair bir basin
actklamasi yayinlanmis ardindan, 18.07.2025
tarihli ve 32959 sayili Resmi Gazete'de
yayinlanan Yargitay Ictihatlari  Birlestirme
Blylk Genel Kurulu'nun 2024/1 E. 2025/2 K.
sayill ve 16.05.2025 tarihli karar ile: “Arsa payi
karsiligr insaat sézlesmesine konu tasinmazin,
tapuda ylkleniciye devredilmesinden sonra
ylklenicinin arsa payi veya bagimsiz bélimleri
dctinct - kisilere satmasi veya ipotek tesis
etmesi  lzerine, sézlesmenin gecersizliginin
tespiti veya geriye etkili olarak feshedilmesi
hélinde; tglinct kisilerin tapuya gtivenerek ve
iyiniyetli olarak ayni hak edindikleri iddialarinin
dinlenmesi, dolayisiyla iktisap edilen miilkiyet
veya ipotek hakkinin korunmasi gerektigine,
ancak somut olaya gére tictincl kisilerin iyiniyetli
olmadiklarinin anlasilimasi hélinde tasinmazlarin
arsa sahibine dénebilecegine,” karar verilmistir.

Yargitay tarafindan, arsa payi karsiligl insaat
sozlesmelerindeki vyerlesik ictihatlarda artik,
tapu siciline glven ilkesi ve iyi niyetli Gglncd
kisilerin  korunmasina oncelik veren vyeni
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bir yaklasim benimsenmis oldugu, onceki
yerlesik ictihadin uygulamada yaratabildigi
magduriyetler ve TMK’ya aykiriliktan kaynakli
olarak oOgretideki elestiriler g6z 6ntine alinarak
bu yola gidildigi distnulmektedir. Nitekim,
Yargitay Ictihatlari Birlestirme Buyik Genel
Kurulunca, kararinda da 0Onceki ictihad
hakkinda: “arsa payi karsiligi karsiligi insaat
sézlesmelerinden dogan uyusmazliklarda gerek
sozlesmenin geriye etkili olarak feshi gerekse
bu sézlesmenin gecersiz oldugunun tespiti
davalarinda dglncd kisilerin iyiniyet iddialari
dinlenmeksizin sézlesmeye konu ve (clncl
kisilere devredilen tasinmaz tapularinin iptali
ile arsa sahipleri adina tesciline karar verilmesi
konusundaki yerlesik ictihadi Medeni Hukuk ve
Borglar Hukukunun alacak hakkinin  nisbiligi
(kisiselligi), tapu sicilinin agikligi, tapu siciline
gliven ve iyiniyetin korunmasi ilkelerine aykiricir”
denilerek, bu gerekceyle karar verilmis oldugu
gorulmektedir.

Bu kapsamda, Yargitay 6gretide ¢ok tartisilan
uygulamasindan donmus ve yiksek mahkeme
tarafindan tapu avansina iliskin  hukuki
belirsizliklere son verilerek; 6ngorulebilir ve
istikrarli bir uygulama zemini olusturulmasi
avans tapu olarak bilinen uygulamanin vyol
actigl belirsizliklerin giderilmesi, tapu glvenligi
ve hukuki istikrar saglanmasi yolunda onemli
bir adim atildigr gorilmektedir.
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In this context, the long-standing practice
of the ‘advance deed’, the issues discussed
above, and the resulting decisions were clearly
in conflict with the fundamental principles of
Turkish Civil Law, particularly with the principles
of publicity and reliability of the land registry
and the principle of acquisition of ownership
based on registration. This approach, which
caused significant grievances and uncertainties
in practice, has also been the subject of intense
criticism in doctrine.

THE LATEST DECISION OF THE

GRAND PLENARY ASSEMBLY FOR THE
UNIFICATION OF JUDGMENTS OF

THE COURT OF CASSATION AND THE
ABANDONMENT OF THE ‘ADVANCE TITLE
DEED’ JURISPRUDENCE

Fortunately, as mentioned above, the Court of
Cassation has decided to abandon its practice,
which had given rise to numerous grievances
and criticisms.

In this context, the Court of Cassation first
issued a press release on 16 May 2025 regarding
the matter, followed by the decision of the
Grand General Assembly for the Unification of
Case Law of the Court of Cassation, published
in the Official Gazette No. 32959 on 18 July
2025, bearing file number 2024/1 E., 2025/2
K., and dated 16 May 2025, which provides as
follows: “In the event that, after the immovable
property subject to a construction contract in
exchange for land shares has been transferred to
the contractor in the land registry, the contractor
sells the land shares or independent units to
third parties or establishes a mortgage thereon,

and the contract is subsequently declared
invalid or rescinded with retroactive effect,
the claims of third parties asserting that they
acquired real rights in good faith and in reliance
on the land registry shall be considered, and the
acquired ownership or mortgage rights shall
be protected; however, if it is determined in the
concrete case that the third parties were not in
good faith, the immovable property may revert
to the landowner.”

It is considered that the Court of Cassation
has adopted a new approach in its established
jurisprudence on construction contracts in
exchange for land shares, giving priority to the
principle of reliance on the land registry and
the protection of bona fide third parties. This
shift was prompted by the grievances caused
in practice by the previous established case
law and the criticisms in doctrine arising from
its inconsistency with the Turkish Civil Code.
Indeed, in its decision, the Grand General
Assembly for the Unification of Case Law of
the Court of Cassation stated regarding the
prior jurisprudence: “In disputes arising from
construction contracts in exchange for land
shares, the established case law providing
for the annulment of the immovable property
deeds transferred to third parties and their
registration in the name of the landowners,
without considering the claims of good faith
by third parties, in cases concerning either the
retroactive rescission or the invalidity of the
contract, is contrary to the principles of Turkish
Civiland Obligations Law regarding the relativity
(personal nature) of rights, the publicity of the
land registry, reliance on the land registry, and
the protection of good faith.”
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In this context, the Court of Cassation has
abandoned its previously highly debated
practice in doctrine and, by resolving the legal
uncertainties related to title deed transferred
in advance, has laid the groundwork for
a predictable and consistent application.
This represents an important step toward
eliminating the uncertainties caused by
the practice known as “advance title deed”,
ensuring the security of the land registry and
providing legal stability.
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MUNZAM (ASKIN) ZARAR NEDIR?

Munzam (askin) zarar, para borcuna iliskin
borclu temerridinin 06zel sonuglarindan
biridir. Kavram olarak, “askin zarar” anlamina
gelen munzam zarar, para borglarinda borglu
temerridi s6z konusu oldugunda temerrit
faizi ile karsilanamayan ve temerrit faizini asan
zarari ifade etmek icin kullanilmaktadir.

Turk hukukunda munzam zarar iceren
dlizenleme, Tirk Borclar Kanunu'nun 122.
maddesinde yer almaktadir: “Alacakli, temerriit
faizini asan bir zarara ugramis olursa, bor¢lu
kendisinin hicbir kusuru bulunmadigini ispat
etmedikce, bu zarari da gidermekle yikimlidir.

Temerr(it faizini asan zarar miktari gérilmekte
olan davada belirlenebiliyorsa, davacinin istemi
lizerine hakim, esas hakkinda karar verirken bu
zararin miktarina da hikmeder.”

Bu hikimden de anlasilacagr Uzere; munzam
zarardan soz edebilmek i¢in bazi unsurlarin bir
arada bulunmasi gerekir; nitekim, makalemizin
basliginda yer alan AYM bireysel basvurusuna
konu Yargitay 3.Hukuk Dairesi'nin, Istanbul
Bolge Adliye Mahkemesi 46. Dairesi’nin kararini
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Anayasa Mahkemesinin

2024/41763 Basvuru Numaral
Bireysel Basvuru Neticesinde

Vermis Oldugu “Munzam
Zarar” Konulu Pilot Karari

GIZEM NALBANT COSAR - ILAYDA SEZER

onadigl 12/03/2024 tarihli karari ile de bu
unsurlar aciklanmistir:?

1-Borclunun, para borcundan kaynakli bir
temerridi s6z konusu olmalidir. Bu hususta;
askin zararin talep edilebilirligi icin borcun
kaynaginin ne oldugu 6nem arz etmemekte
olup; haksiz fiil, sozlesme, kanun veya
vekaletsiz is gorme kaynakli ve temerrit faizi
yUratulebilir bir para borcunun varligr yeterlidir.
Ayrica bu askin zarari tazmin yukimlalug,
asil bor¢ ve temerrit faizi ylkimliliginden
tamamen farkli, temerrit ile olusmaya baslayan
asil borcun ifasina kadar gecen zaman icinde
artarak devam eden ve asil bor¢tan tamamen
bagimsiz yeni bir bor¢tan kaynaklanan tazmin
yukumlalagudar.

2-Borclunun  temerridid nedeniyle ortaya
¢tkan zararin, temerrit faiziyle karsilanamayan
bir zarar olmasi gerekmektedir. TBK m.122
kapsamina, kanuni temerrit faizinin yer aldig
borg iligkilerinin yaninda akdi temerrit faizi
iceren borg iliskileri de girmektedir.

3-Borglu  temerride  dismekte  kusurlu
olmalidir, zira askin zarardan sorumlulugun
temerrUt faizinden sorumluluktan farki, kusur
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The Constitutional Court’s Pilot Judgment
on “Excess Damage” Rendered in the
Individual Application with Application

NO. 2024/41763

WHAT IS EXCESS DAMAGE?

“Excess damage” constitutes one of the special
legal consequences of a debtor’s default in
monetary obligations. Conceptually,excess
damage meaning “excess damage” refers to the
portion of the creditor’s loss arising from the
debtor’s default that cannot be compensated
by default interest and exceeds the amount of
such interest.

additional
(supplementary) damages under Turkish law
is set forth in Article 122 of the Turkish Code
of Obligations, which states: “If the creditor

The provision governing

suffers damage exceeding the default interest,
the debtor shall be obliged to compensate such
damage unless the debtor proves that he is
entirely without fault.

If the amount of the damage exceeding the
default interest can be determined in the pending
action, the court, upon the claimant’s request,
shall also rule on the amount of such damage
when rendering its judgment on the merits.”

As is understood from this provision, several
elements must coexist in order to speak of
excess damage. Indeed, these elements were

clarified in the Court of Cassation 3rd Civil
Chamber’s decision dated 12 March 2024, which
upheld the judgment of the 46th Civil Chamber
of the Istanbul Regional Court of Appeal—the
very decision that formed the basis of the
Constitutional Court’s individual application
examined in this article. The required elements
are as follows:

1. The debtor must be in default arising from
a monetary obligation. For a claim of excess
damage to be admissible, the source of the
debt is irrelevant; it is sufficient that there
exists a monetary debt subject to default
interest—whether arising from tort, contract,
statute, or unjust enrichment. Moreover, the
obligation to compensate this excess damage is
entirely distinct from the principal debt and the
obligation to pay default interest. It constitutes
a new and independent liability that begins
upon default and continues to accrue until the
principal debt is performed.

2. The loss arising from the debtor’s default
must be a loss that cannot be compensated
by default interest. Article 122 TCO applies
not only to legal default interest but also to
contractual default interest arrangements.




sorumluluguna dayanan bir sorumluluk
olmasidir. Aranan kusur, bor¢lunun temerriide
dismesindeki kusurudur. Diger kosullarin
da varligi durumunda borglunun temerriide
dismekte kusurunun asil  oldugu (kusur
karinesi), temerride dismede borclunun
kusurlu oldugunu alacaklinin ispat etmesi
gerekmeyecegive aksine, bor¢lunun temerriide
dismekte kusuru olmadigini ispat etmedikce
askin zararin tazmininden sorumlugu oldugu
kabul edilmelidir.

4-Borglunun temerridi ile alacaklinin munzam
zararl arasinda uygun illiyet bagi bulunmalidir.
Alacakli, borclunun temerride dismesi ile ileri
slrdUgu askin zarar arasindaki uygun illiyet
baginiispatla yikimludar.

Uzerine durulabilecek bir baska husus da;
yukarida agikladigimiz  ikinci  unsurlardan
olan temerrit faiziyle karsilanamayan zarara
iliskindir. Bu zararin ispati icin somut vakia
ve deliller mi ileri strmek gereklidir (somut
metod) yoksa “Ulkedeki enflasyona bagli olarak
yasanan paranin deger kaybi ve ekonomik
dalgalanmalar sebebiyle alacagin zaman icinde
deger kaybetmesi” olgusuna dayanilarak (soyut
metod) somut sekilde nasil bir zararin ortaya
¢iktiginin ispat aranmaksizin da munzam zarar
iddiasinda  bulunulmasi  mimkin — mudur?
Bu hususta Yargitay Daireleri arasinda goris
ayriliklarrortaya ¢ikmis olup, bazi kararlarda® salt
enflasyona, tlkedeki ekonomik olumsuzluklara
ve paranin deger kaybetmesi olgusuna
dayanilarak munzam zarardan soz etmenin
mimkin olmadigl belirtilmisken birtakim diger
kararlarda® da alacakliya temerrUt faizini asan
zararin somut vakialarla ispatlamasi kilfetini
ylklemenin adil olmadigi dile getirilmistir.
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Hal  boyleyken;  alacaklilar,  borc¢lunun
temerridi sebebiyle 6denmeyen alacaklarina
iliskin temerrit faizini asan zararlarini munzam
zarar davasina konusu ettikleri ve ilk derece
mahkemelerinin  verdikleri  karart bir st
mahkemelere tasidiklari takdirde birbirinden
farkli  gerekgelerle farkli kararlarla karsi
karsiya kalabilmekte ve bu durum da vyargl
kararlarinin, hukuk devletinde tesis etmesi
gereken “hukuki glvenilirlik ve belirlilik” ilkesini
zedeleyebilecek nitelikte bir duruma sebebiyet
vermektedir.  Makalemize konu AYM pilot
karari da acikladigimiz bu nedenler ve asagida
detaylica yer verecegimiz gerekgelerle, Turk
hukukunda munzam zararailiskin daha etkin ve
etkili bir kanuni diizenleme gerekliligine binaen
verilmistir.

AYM 2024/41763 BASVURU NUMARALI
BIREYSEL BASVURU NETICESINDE
VERILEN PiLOT KARARIN OZETI

29/09/2025 Tarihli ve 3302 Sayili Resmi Gazete’
de yayimlanan, yukarida basvuru numarasl
yazili pilot karara* konu olayda basvurucu,
mulkiyet hakki ile etkili basvuru hakkinin ihlal
edildigini iddia etmistir.

Basvurucu, T. Bankasi A.S. (Banka) aleyhine
9/11/2010 tarihinde Sisli 3. Icra Mudurliginde
(icra Mudurlugt) 48.854 TL asil alacak icin
icra takibi baslatmistir. Yapilan itiraz Uzerine
takip durmus ve basvurucu, davali Bankanin
itirazimin iptali ve asil alacaga ticari faiz
isletilmesi talebiyle dava agmistir. Bu davada,
dava disi B. Konut ins. Taah. Tic. A.S.nin (Sirket)
insa etmeyi taahhit ettigi konutu satin almak
Uzere Bankadan konut finansman kredisi
kullandigini, Sirkete 20.000 TL ve Bankaya da
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3. The debtor must be at fault in falling into
default, because liability for excess damage
unlike liability for default interest is based
on fault. The requisite fault is the debtor’s
fault in entering into default. Where the other
conditions are satisfied, it is presumed that the
debtor is at fault in defaulting (presumption of
fault). Consequently, the creditor does not need
to prove the debtor’s fault; rather, the debtor
is liable for compensating the excess damage
unless he proves that he was not at fault.

4. There must be an adequate causal link
between the debtor’s default and the
creditor’s excess damage. The creditor bears
the burden of proving the adequate causal
nexus between the debtor’s default and the
alleged excess damage.

Another point that warrants attention concerns
the second element discussed above—namely,
the requirement that the loss must be one not
compensated by default interest. The question
is whether, in order to prove such loss, the
creditor mustrely on specificfactsand evidence
(the concrete method), or whether it is also
possible to assert a claim for excess damage
without proving the concrete extent of the loss,
relying solely on the general phenomenon of
“the depreciation of money and economic
fluctuations  resulting  from  nationwide
inflation” (the abstract method). Divergent
views have emerged among the Chambers
of the Court of Cassation on this issue. Some
decisions? have held that it is not possible to
speak of excess damage solely on the basis of
inflation, adverse economic conditions, or the
general depreciation of money. In contrast,
other decisions® have emphasized that placing

the burden on the creditor to prove, through
concrete factual evidence, the precise amount
of the loss exceeding default interest would be
unjust.

Given this state of affairs, when creditors bring
actions for excess damage arising from the
portion of their claims that remains unpaid
due to the debtor’s default and subsequently
appeal the first instance judgments they
may encounter divergent decisions based on
differingjudicial reasoning. This, in turn, creates
asituation capable of undermining the principle
of legal certainty and foreseeability, which
must be safeguarded in a state governed by
the rule of law. The Constitutional Court’s pilot
judgment that forms the subject of this article
was rendered precisely for these reasons and
on the grounds that will be discussed in detail
below in order to highlight the need for a more
effective and coherent statutory regulation
concerning excess damage in Turkish law.

SUMMARY OF THE CONSTITUTIONAL
COURT’S PILOT JUDGMENT RENDERED
IN THE INDIVIDUAL APPLICATION WITH
APPLICATION NO. 2024/41763

Published in the Official Gazette dated 29
September 2025 and numbered 3302, the
pilot judgment* concerning the individual
application specified above involved the
applicant’s allegation thatthe right to property
and the right to an effective remedy had been
violated.The applicant initiated enforcement
proceedings on 9 November 2010 before the
Sisli 3@ Enforcement Office (Enforcement
Office) against T. Bankasi A.S. (the Bank) for a
principal claim of TRY 48,854 Upon the Bank’s
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28.854 TL odeme yaptigini, konutun teslim
edilmeyeceginin anlasildigini ve bu nedenle
dava disi Sirket ile Bankaya yaptigl tim
o6demeden Bankanin miteselsilen sorumlu
oldugunu ileri sirmustar. Istanbul 2. Tiketici
Mahkemesi (2. Tiketici Mahkemesi) 30/1/2020
tarihinde, davanin kismen kabulil ile davalinin
itirazinin iptaline, takibin 48.854 TL asil alacak
ve aslil alacaga takip tarihinden bor¢ tamamen
odeninceye kadar isleyecek yillik %9 temerrit
faizi uygulanmak suretiyle devamina, 9/6/1932
tarihli ve 2004 sayili Icra ve iflas Kanunu'nun
67. maddesi geregince asil alacak tutarinin %20
oraninda takdir edilen 9.770.80 TL icra inkar
tazminatinin davalidan alinarak basvurucuya
verilmesine, fazlaya iliskin 738 TL'lik talebin
reddine karar vermistir. Bu karar taraflarca
temyiz  edilmeyerek  1/7/2020  tarihinde
kesinlesmistir.

AnayasaMahkemesikararindada gortlmektedir
ki; Tirk hukukunda munzam zarar davalarinda
mahkemelerin farkli gerekgelerle farkli kararlar
vermesi, AIHM e gore de Kkisilerin AIHS ile
glvence altina alinmis olan miulkiyet hakki
ve etkili basvuru hakkinin devletin pozitif
ylkumlaluklerini yerine getirmemesi ve/veya
eksik yerine getirmesi sebebiyle ihlaline yol
acmaktadir. AYM, makalemize konu bireysel
basvuruda  kabul edilebilirlik  yoninden
yaptigi incelemede; Acikga  dayanaktan
yoksun olmadigi ve kabul edilemezligine
karar verilmesini gerektirecek baska bir neden
de bulunmadigi anlasilan milkiyet hakkiyla
baglantili  olarak etkili basvuru hakkinin
ihlal edildigine iliskin iddiayr kabul edilebilir
bulmustur. Esas yoninden ise; “Borglularin
yUkumli tutulacaklari faizin enflasyon oraninin
onemli olctde altinda kalmasi ve bu zararin
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baska bir hukuki vyolla telafi edilmesinin

miumkin  olmamasi  halinde,  borglarin
zamaninda 6denmemesi olasiligl artacaktir.
Bu durum, 6zel hukuk kisilerinin taraf oldugu
uyusmazlik ve dava sayilarinda 6nemli bir artisa
sebebiyet verecektir. Borclular zamaninda
odemedikleri borglar nedeniyle enflasyonun
altinda faiz o6demesi yapacak, dolayisiyla
borcu 6dememekle Kkarli ¢ikmis olacaktir
(bazi farkliliklarla birlikte bkz. AYM, E.1997/34,
K.1998/79, 15/12/1998). Anayasa’nin 35. ve 40.
maddeleri, devlete 6zel hukuk kisileri arasindaki
alacaklarin enflasyon karsisinda ugrayacagi
onemli oOlgudeki deger kayiplarini giderecek
hukuki mekanizmalari olusturma sorumlulugu
yUklemektedir. Devlet, 6zel hukuk kisilerinin
uyusmazliklarinda  taraflarin menfaatleri
arasindaki adil dengenin saglanmasina yonelik
tedbirleri almakla yukumludir.  Enflasyon
karsisinda meydana gelen deger kaybinin
giderilmemesi, alacaklinin alacagina gercek
degeriyle ulasmasini engellemekte; borglunun
borcunu gercek degerinin altinda 6demesine
yol acmaktadir. Boylece taraflar arasindaki
adil denge alacakli aleyhine bozulmakta ve
alacakliya olclistiz bir kilfet yuklenmektedir.
Adil dengenin kurulabilmesi i¢in bor¢lunun
borcunu gercek degeriyle odemesi gerekir,
bu yukimliligin borgluya asiri bir kilfet

ylklemeyecegi aciktir.” demistir.

Anayasa Mahkemesi, oncelikle basvurucunun
mulki kapsamindaki kesinlesmis alacaginin
onemli olclide deger kaybina ugratilmaksizin
tahsil edebilmesini saglayan etkili bir basvuru
yolunun bulunup bulunmadigini incelemistir.
“6098 sayil  Kanun'un = 122.
kapsaminda

maddeleri
munzam zarar da\/asmm

alacaklarin enflasyon karsisinda ugradigi
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objection, the enforcement proceedings were
stayed, and the applicantfiled anaction seeking
annulment of the objection and the application
of commercial interest to the principal claim.
In this action, the applicant asserted that she
had obtained a housing finance loan from the
Bank to purchase a residence that B. Konut ins.
Taah. Tic. A.S. (the Company), a third party to
the proceedings, had undertaken to construct.
She claimed to have paid TRY 20,000 to the
Company and TRY 28,854 to the Bank, but
later learned that the residence would not be
delivered. Accordingly, she argued that the
Bank was jointly and severally liable with the
Company for the entirety of the payments
made. On 30 January 2020, the Istanbul 2nd
Consumer Court (2nd Consumer Court) partially
upheld the claim, ruling for the annulment of
the Bank’s objection and for the continuation of
the enforcement proceedings for the principal
amount of TRY 48,854 with annual default
interest at the rate of 9%, to accrue from the
date of the enforcement proceedings until full
payment of the debt. In accordance with Article
67 of the Enforcement and Bankruptcy Law
No. 2004, the court also awarded the applicant
TRY 9,770.80 as bad faith indemnity, calculated
at 20% of the principal debt, and rejected the
remaining TRY 738 of the claim. This judgment
was not appealed by either party and thus
became final on 1 July 2020.

As is evident from the Constitutional Court’s
judgment, the fact that Turkish courts render
divergent decisions in excess damage cases
based on differing reasoning leads according
to the ECHR as well to violations of individuals’
right to property and right to an effective
remedy, both of which are protected under the

ECHR. These violations stem from the State’s
failure, or insufficient fulfilment, of its positive
obligations.

In its admissibility review in the individual
application forming the basis of this article, the
Constitutional Court held that the allegation
concerning the violation of the right to an
effective remedy in connection with the right to
property was admissible, finding that it was not
manifestlyill-founded and that no other ground
existed requiring a decision of inadmissibility.
On the merits, the Court stated the following:
“If the interest for which debtors are held liable
remains significantly below the rate of inflation,
and if this loss cannot be compensated through
any other legal mechanism, the likelihood of
debts not being paid on time will increase.
This situation will lead to a substantial rise in
disputes and legal actions involving private
legal persons. Debtors will effectively benefit
from delaying payment, as they will pay interest
below inflation and thus gain from not paying
their debts on time (see, with some variations,
CC, E.1997/34, K.1998/79, 15/12/1998). Articles 35
and 40 of the Constitution impose on the State
the responsibility to establish legal mechanisms
capable of remedying the significant loss of
value that receivables suffer due to inflation. The
State is obliged to take measures to ensure a
fair balance between the interests of the parties
involved in private-law disputes.” “Failure to
remedy the loss of value caused by inflation
prevents the creditor from recovering the
receivable atits real value; it results in the debtor
paying an amount below the real value of the
debt. Thus, the fair balance between the parties
is disrupted to the detriment of the creditor,
placing a disproportionate burden upon them.
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deger kaybinin tazmin edilmesini giivence
altina almadigr ve bu yoéndeki ictihadin etkili
bir hukuk yolunun bulundugu yéninde
gelisme gostermedigi gorilmustir. Bu nedenle
alacagin enflasyon nedeniyle ugradigi deger
kaybinin tazmin edilmesi acisindan 818 sayili
milga Kanun'un 105. ve 6098 sayili Kanun'un
122. maddeleri kapsaminda munzam zarar
davasinin da teorik dizeyde basari sansi sunma
kapasitesinin bulunmadigl degerlendirilmistir.
Sonug olarak hukuk sisteminde basvurucunun
alacaginin  enflasyon karsisinda ugradigi
deger kaybinin tazmin edilmesini saglayacak
etkili  bir  hukuk yolunun  bulunmadig|
kanaatine varilmistir. Agiklanan gerekgelerle
Anayasa'nin 35. maddesinde glivence altina
alinan milkiyet hakki ile baglantili olarak
Anayasa'nin  40. maddesinde diizenlenen
etkili bagvuru hakkinin ihlal edildigine karar
verilmesi gerekir.” diyerek, basvurucunun
mulkiyet ve etkili basvuru haklarinin ihlal
edildigine kanaat getirdikten sonra, bu
hususta Turk Hukukunda vyeni ve etkili bir
giderim saglayabilecek dlizenlemeye duyulan
ihtivaci da vurgulayarak, pilot karar usulinin
isletilmesine karar vermistir. Nitekim:

AYM’nin  pilot  karar usulinin isletilmesi
karari ile birlikte; Yapisal sorunun c¢oézimu
icin keyfiyetin Turkiye Blyuk Millet Meclisine
BILDIRILMESINE, Kararin yayimlandigi tarihe
kadar miulkiyet hakkinin ihlali iddiasiyla
yapilmis olan basvurular ile bu tarihten sonra
kaydedilecek ayni konuda yapilan ve karardan
sonra yaplilacak basvurularin incelenmesinin
kararin Resmi Gazete' de yayimlanmasindan
itibaren ALTI AY SUREYLE ERTELENMESINE
karar verilmistir.
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Bu karardan sonra beklenen, keyfiyetin
TBMM’ye bildirilmesi ve munzam zarara iliskin
yapilan makalemize konu basvuru disindaki
diger basvurularin da kararin R.G' de yayim
tarihi olan 29/09/2025 tarihinden itibaren alti
ay sireyle ertelenmesi ile munzam zararin
giderimine iliskin Tirk hukukunda alacaklilarin
miulkiyet haklarini hukuki gtivenilirlik ve belirlilik
ilkeleri cercevesinde, etkili basvuru haklarini
kullanarak arayabilecekleri bir yasal diizenleme
yapilmasidir.
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To restore the fair balance, the debtor must pay
the debt at its real value, and it is clear that such
an obligation would not impose an excessive
burden on the debtor.”

The Constitutional Court first examined
whether an effective legal remedy existed that
would allow theapplicantto collect herfinalized
receivable considered her “property” without
suffering a significant loss of value. It held: “/t has
been observed that an action for excess damage
under Article 122 of the Code of Obligations
No. 6098 does not guarantee compensation for
the loss in value suffered by receivables due to
inflation, and that the relevant case-law has not
evolved in a manner indicating the existence
of an effective legal remedy. Therefore, it has
been assessed that actions for excess damage
under former Code No. 818, Article 105, and
current Code No. 6098, Article 122, do not have
even a theoretical capacity to offer a reasonable
prospect of success for compensating the loss in
value caused by inflation. Consequently, it has
been concluded that the legal system does not
provide an effective remedy capable of ensuring
compensation for the applicant’s inflation-
induced loss.” Based on this reasoning, the
Court found that the applicant’s right to
property under Article 35 of the Constitution,
in conjunction with her right to an effective
remedy under Article 40, had been violated.
Having reached this conclusion, the Court
emphasized the need for a new and effective
regulatory frameworkin Turkish law to address
such losses, and thus decided to apply the pilot
judgment procedure. It stated:

Alongside its decision to apply the pilot
judgment procedure, the Constitutional Court

ruled that: The structural issue should be
notified to the Grand National Assembly of
Turkey to address the arbitrariness identified,
examination of applications alleging violations
of the right to property filed up to the date of
the judgment, as well as any applications on
the same matter recorded after that date, shall
be deffered for a period of six months from
the date of publication of the decision in the
Official Gazette.

Following this judgment, the expected outcome
is twofold: The notification of the identified
arbitrariness to the Grand National Assembly
of Turkey (TBMM), The deferral, for a period of
six months from 29 September 2025 the date of
publication in the Official Gazette of all other
applications concerning excess damage, aside
from the individual application examined in
our article. This process is aimed at enabling
the creation of a statutory framework in
Turkish law through which creditors can seek
compensation for excess damage in a manner
that respects their property rights within the
principles of legal certainty and predictability,
while allowing them to exercise their right to an
effective remedy.
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Turk Ticaret Kanunu (TTK) ile bircok
dizenleme, sirketin malvarligini, pay sahiplerini
ve sirket alacaklilarini  korumaya yonelik
olarak vyasaklar ve sinirlandirmalara iliskin
hikimler o6ngorilmustir. Bu dizenlemenin
icerigi ve dayandigi hukuki ilkeler 1siginda,
sirket tuzel kisiliginin bagimsizligini
saglamak, yonetim kurulu Uyelerinin sirket
kaynaklarini kendi veya yakinlarinin yararina
kullanmalarini engellenmektir. Bu biltende,
oncelikle TTK m. 395’in dizenleyici icerigini
ve bu dizenlemenin dayandigl hukuki ilkeleri
Isiginda, vyasagin muhataplari ve kapsami
degerlendirilecek, yasaga aykirigin  hukuki
ve cezai sonugclari ele alinacaktir. Ardindan,
sirketler toplulugu baglaminda 395’in nasil
yorumlanmasi gerektigi ve uygulamada ortaya
¢ikan sorunlar irdelenecektir. Son bdélimde,
mevcut dizenlemeye yonelik degerlendirme ve
uygulamacilarigin oneriler ele alinacaktir.

i. YONETIM KURULU UYELERINE YONELIK
ISLEM VE BORGLANMA YASAKLARI (TTK
M. 395/1-11)

TTK m. 395'in birinci fikrasi ile yonetim kurulu
tyelerinin  genel kuruldan izin almaksizin
sirketle kendileri veya baskasi hesabina islem
yapmasi yasaklanmistir. Hikme aykiri davranis
halinde sirket yapilan islemin batil oldugunu
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Yonetim Kurulu Uyelerinin Sirkete
Borclanma Yasagi (TTK m. 395) ve
Sirketler Toplulugu Kapsaminda

Degerlendirilmesi

KAGAN UNAN

ileri sirebilmektedir. Maddenin birinci fikrasi ile
dizenlenen ydnetim kurulu Gyelerinin sirketle
islem yapma yasag; yonetim kurulu Gyelerinin,
sirketle kendi adina veya bir Gglincl kisinin
temsilcisi olarak sirketin isletme konusuna
girsin girmesin her tirld islem yapmasini
engellemektedir.

TTK m. 395%in ikinci fikrasi ise belirli kisilerin
sirkete borclanmasini, sirketin bu kisiler lehine
kefalet veya teminat verme gibi islemler
yapmasini yasaklamaktadir. Maddenin ikinci
fikrasi ile, pay sahibi olmayan yonetim kurulu
uyeleri ile yonetim kurulu tyelerinin pay sahibi
olmayan TTK m. 393'de sayilan yakinlarinin
sirkete nakit borclanamayacagini, sirketin
de bu Kkisiler igin kefalet garanti, teminat
veremeyecegi, sorumluluk ylklenemeyecegi
ve borglarini  devralamayacag  hususunu
dizenlemistir. ~ Yasagin ~ amaci  hiukmin
gerekcesinde acgikca sermayenin (malvarliginin)
korunmastilkesiolarakifade edilmis, ayrica TTK
m. 358’in tamamlayicisi oldugu belirtilmistir.?

ii. PAY SAHIPLERININ BORGLANMA
KISITLAMASI (TTK M. 358)

TTK m. 358 gore pay sahipleri, sermaye
taahhidu borglarini ifa etmedikce ve sirketin
serbest yedek akgelerle kari gegcmis il
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The Prohibition on Board Members’
Borrowing from the Company
(TCC Art. 395) and Its Assessment

within Corporate Groups

The Turkish  Commercial Code (“TCC”)
introduces numerous provisions imposing
prohibitionsand limitations aimed at protecting
the company’s assets, its shareholders, and the
company’s creditors. Considering the content
of these provisions and the legal principles on
which they are based, the objectiveis to provide
the independence of the company’s legal
personality and to prevent board members
from using corporate resources for their own
benefit or that of their relatives. In this bulletin,
the regulatory content of TCC Article 395 and
thelegal principles underlying this provision will
first be examined, followed by an assessment
of the addressees and scope of the prohibition,
as well as the legal and criminal consequences
of non-compliance. Subsequently, how 395
should be interpreted in the context of a group
of companies and the problems that arise in
practice will be examined. The final section will
present an evaluation of the current regulation
together with practical recommendations for
practitioners.

I. TRANSACTION AND BORROWING
PROHIBITIONS APPLICABLE TO BOARD
MEMBERS (TCC ART. 395/I-1I)

The first paragraph of Article 395 of the TCC
prohibits board members from entering

into transactions with the company on their
own behalf or on behalf of another person
without obtaining authorization from the
general assembly. If this provision is violated,
the company may assert the nullity of the
relevant transaction. The prohibition on board
members from conducting transactions with
the company, regulated by the first paragraph
of the article, prevents board members
from conducting any kind of transaction
with the company on their own behalf or as
representatives of a third party, whether or not
it is related to the company's business field.

The second paragraph of Article 395 of the TCC
prohibits certain persons from borrowing from
the company and prohibits the company from
providing guarantees or securities in their favor.
The second paragraph of the article regulates
that non-shareholder board members and their
relatives, listed in Article 393 of the TCC, cannot
incur cash debts to the company, and that the
company cannot provide surety, guarantee,
security, assume liability or take over the
debts of these individuals. The purpose of this
prohibition is expressly stated in the reasoning
of the provision as the principle of protecting
the company’s capital (assets), and it is
further emphasized that this rule serves as a
complement to Article 358 of the TCC.




zararlarini  karsilayacak dizeyde degilse
borclanamaz. Kanun koyucu, gerekcede bu
uygulamanin  zararlarini  sinirli - sistematige
baglamayi amacladigini belirtmistir.?

iii. BORCLANMA YASAGIN KiSi
BAKIMINDAN KAPSAMI

TTK m. 395 ikinci fikrasi 358. maddenin aksine,
pay sahibi olmayan yonetim kurulu Gyeleri ile
yonetim kurulu Uyelerinin pay sahibi olmayan
393. maddesinde sayilan yakinlarinin sirkete
nakit borclanmasini  yasaklamistir.  Nakdi
borclanma yasaginin yaninda ayni maddede
yasak kapsaminda sayilan kisiler icin sirketin
kefil olmasi, garanti ve teminat vermesi,
sorumluluk yliklemesi ve bu kisilerin borg¢larini
devralmasi da yasak kapsamindadir.®

395. maddenin ikinci fikrasinda dizenlenen
bor¢lanma yasaginin 393. maddede sayilan
stjeleri; yonetim kurulu Gyesinin, pay sahibi
olmayandedeleri, nineleri, blylk babave blytk
analariile anave babasi (liclincl derece de dahil
Ustsoy kan hisimlan), cocuklari, torunlari ve
torun cocuklari (Uctinct derece de dahil altsoy
kan hisimlari), yonetim kurulu Uyesinin esinin,
Uclnct derece dahil Ustsoy kayin hisimlari,
kardesi ve kardesinin cocuklaridir (ictncl
derece déhil altsoy kayin hisimlaridir).

Bununla beraber anonim sirket yodnetim
kurulu Gyeleri kural olarak gercek kisilerden
olussa da TTK m. 359 tiizel kisilerin de yonetim
kurulu Gyesi olabilecegini diizenlemektedir.
Bu kapsamda yonetim kurulu Gyeliginin hem
gercek hem tlzel kisilerden olusabilecegi
konusunda tereddut yoktur. Tlzel kisi Gye adina
oy kullanan gercek kisinin yasak kapsaminda
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olup olmadigl hukimde belirtilmemistir. En
azindan asagida deginilecek cezai yaptirim
bakimindan bu kisilerin hikim kapsaminda
degerlendirilmesi mimkin olmamalidir.

Bir diger konu ise yonetim kurulu Gyelerinin
bosanmasiyla evlilik birliginin sona ermesi
durumudur. Bosanmis olan es ikinci fikranin
kapsamindan cikar ve sirkete borclanmasi
ontnde herhangi bir engel bulunmamaktadir.
Ancak Tirk Medeni Kanunu m. 18in ikinci
fikrasi kapsaminda kayin hisimligr evlilik birligi
sona erse bile devam ettiginden yonetim kurulu
Uyesinin eski esi sebebiyle kaymn hisimlig
kurdugu; tglincl dereceye kadar, Gglincl derce
dahil olmak Uzere kisiler yasak kapsaminda
olmaya devam edecektir.

iV. YASAK KAPSAMINA GIREN iSLEMLER

TTK m. 395 hikmi geregi, yasak kapsaminda
bulunan kisiler lehine, sirket; kefalet, garanti ve
teminat veremez, sorumluluk yiklenemez ve bu
kisilerin borclarini devralamaz.* TTK bor¢clanma
yasagl kapsaminda sirket, yasak kapsamindaki
kisilerin  kredilerine kefil olamaz, garanti
veremez veya borglari icin malvarliginda rehin
tesis edemez.

202. madde hiukmi sakli kalmak kosuluyla
sirketlertoplulugunadahilsirketlerinbirbirlerine
kefil olmasl veya garanti vermesinden dogan
borclar, TTK m. 395 dordinci fikrasinda
belirtildigi Uzere bankacilik kanununda izin
verilen hallerden kaynaklanan borglar ise TTK
kapsaminda bor¢lanma yasaginin istisnalaridir.
Ancak sirketler toplulugu ile ilgili istisna da
bahsedilen TTK m. 202 hiikminde genel olarak
hakim sirketin hakimiyetine bagli sirketi kayba
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Il. BORROWING RESTRICTION
APPLICABLE TO SHAREHOLDERS (TCC
ART. 358)

Pursuant to Article 358 of the TCC, shareholders
may not borrow from the company unless they
have fully performed their capital subscription
obligations and unless the company’s freely
distributable reserves and profits are sufficient
to cover past years’ losses. In the reasoning
of the provision, the legislator notes that the
purpose of this rule is to confine the adverse
effects of shareholder borrowing within a
limited and structured framework.

I1l. PERSONAL SCOPE OF THE
BORROWING PROHIBITION

Unlike Article 358, the second paragraph of
Article 395 of the TCC prohibits non-shareholder
board members and the non-shareholder
relatives of board members listed in Article 393
from obtaining cash loans from the company. In
addition to the prohibition on cash borrowing,
the company is also prohibited from acting
as surety, providing guarantees or securities,
assuming liabilities, or taking over the debts of
the persons covered by this prohibition.

The subjectslisted in Article 393 of the borrowing
prohibition regulated in the second paragraph of
Article395arethe board member's grandfathers,
grandmothers, grandparents, mother and father
(blood relatives up to the third degree), children,
grandchildren and great-grandchildren (blood
relatives up to the third degree), the spouse’s
relatives by affinity (in-laws) up to the third
degree (ascending line), siblings and children of
siblings (blood relatives up to the third degree).

Although, as a rule, members of the board of
directors of a joint-stock company are natural
persons, Article 359 of the TCC also allows legal
entitiestoserveasboard members. Accordingly,
there is no doubt that a board may consist of
both natural and legal persons. However, the
provision does not specify whether the natural
personwho exercisesthe voting rights on behalf
of a legal-entity board member falls within the
scope of the prohibition. At least with respect
to the criminal sanctions discussed below, such
individuals should not be considered within the
scope of the provision.

Another issue is the situation in which the
marital union of a board member ends due
to divorce. The divorced spouse is no longer
covered by the second paragraph, and therefore
there is no prohibition preventing such person
from borrowing from the company. However,
since affinity by the marriage continues even
after the dissolution of the marriage pursuant
to Article 18(2) of the Turkish Civil Code, the
relatives by affinity up to and including the
third degree—arising from the board member’s
former spouse—remain within the scope of the
prohibition.

IV. TRANSACTIONS FALLING WITHIN THE
SCOPE OF THE PROHIBITION

Pursuant to Article 395 of the TCC, the company
may not provide suretyships, guarantees, or
securities in favor of persons falling within the
scope of the prohibition; nor may it assume
liabilities on their behalf or take overtheir debts.
Within the scope of the borrowing prohibition
under the TCC, the company is prohibited from
acting as surety for the loans of such persons,
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ugratacak sekilde kullanilamayacaginin altini
cizmek gerekmektedir.

V. YASAGA AYKIRILIGIN SONUGLARI VE
YAPTIRIMLAR

Borclanma yasagina aykirilik hallerinde, sirket
alacaklilarinin  sirkete yasaga aykiri olarak
borclanan yoénetim kurulu dyelerini  veya
yakinlarini dogrudan takip edebilmesi mimkiin
hale gelmektedir. Yasaga aykiriolarak borglanan
yonetim kurulu Uyeleri sirket borclarindan
sinirsiz olarak sorumlu bulunmamakta olup
yalnizca sirkete olan borglariyla sinirli olarak
takip edilen alacak bakimindan sorumludurlar.
Bu kapsamda yasaga ragmen sirkete borglanan
yonetim kurulu Uyelerine karsi sirket alacaklilari
dogrudan takip baslatarak alacaklarini yasaga
aykiri olarak sirkete borclanan yonetim kurulu
Uyelerinden tahsil edebilecektir.

Borglanma vyasagina aykiri hallerin  cezai
sonucu ise TTK madde 562 hikminin
besinci  fikrasinda dizenlenmektedir.  Bu
dizenleme kapsaminda TTK madde 395’in
ikinci fikrasi hukdmlerini ihlal edenler, ¢ yiz
glinden az olmamak lzere adli para cezasiyla
cezalandirilir. Cezai yaptirim hem yasaga aykiri
olarak borglanan pay sahibi olmayan yonetim
kurulu tyeleri ve yonetim kurulu Uyelerinin pay
sahibi olmayan yakinlarina hem de TTK madde
562 hikminin besinci fikrasinda bulunan
“hukdmlerini ihlal edenler” ifadesi geregi bu
borcu veren yoneticilere de uygulanacaktir.®
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Vi. SIRKETLER TOPLULUGU
KAPSAMINDA DEGERLENDIRME

TTK m. 395 Uglnclu fikrasi ve s6z konusu
borglanma vyasagl ile baglantii m. 202de
bulunan dizenlemeler kapsaminda sirket
topluluguna dahil olan sirketlerden biri
digerinin yonetim kurulu olsa dahi, birbirlerine
nakit borclanamayacak ancak kefil olabilecek
veya garanti verebilecektir.

Sirkete bor¢lanmayasagininistisnasiniteliginde
olan m. 395’in Uglncd fikrasi uyarinca sirketler
topluluguna dahil sirketler birbirlerine kefil
olabilmekte veya garanti verebilmektedir.
Kanun koyucu borglanma yasaginin istisnas
olarak sadece topluluk igerisindeki sirketleri
dizenlemesi sebebiyle topluluk Gyesi bir
sirketin topluluk disindaki bir sermaye sirketine
bor¢ vermesi Uclnci fikra kapsaminda
degerlendirilmeyecek ve somut olaya gore
ancak 358 veya 395 birinci ya da ikinci fikralari
uygulanacaktir.

Kanun  koyucu, sirkeler  toplulugundaki
sirketlerin birbirlerine bor¢lanmalari sonucu
sirketin ¢ikar gruplarinin menfaatlerinin ihlal
edilmesinin s6z konusu olmamasi adina t¢lincl
fikranin tamamlayicisi niteliginde olan 202.
maddedeki dizenlemeleri borclanma sarti
olarak getirmistir. Buna gore sirketler toplulugu
icerisindeki  sirketlerin  birbirlerine hukuka
uygun borg¢lanabilmeleri, Turk Ticaret Kanunu
uyarinca bir sirketler toplulugunun varligina,

« Hakim sirketin hakimiyetini hukuka aykiri
kullanmasindan dolayr bagli sirketin kayba
ugramamis olmasina,

« Kaybin denklestirilmis olmasi veya kaybin
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issuing guarantees, or creating pledges over its
assets to secure their debts.

Subject to the reservation of Article 202, the
debts arising from suretyships or guarantees
provided by companies within a corporate
group to one another, as well as debts arising
from transactions permitted under the Banking
Law—as stated in the fourth paragraph of
TCC Article 395—constitute exceptions to the
borrowing prohibition under the TCC. However,
it must be emphasized that the exception
relating to corporate groups is limited by Article
202 of the TCC, which generally prohibits a
parent company from exercising its control in
a manner that causes the subsidiary to incur
losses.

V. CONSEQUENCES AND SANCTIONS FOR
BREACH OF THE PROHIBITION

In cases of breach of the borrowing prohibition,
the company’s creditors may directly pursue
the board members or their relatives who have
borrowed from the company in violation of
the rule. Board members who have borrowed
in breach of the prohibition are not held
unlimitedly liable for the company’s debts;
rather, their liability is limited to the amount
they owe to the company in respect of the
claim being enforced. Accordingly, creditors of
the company may initiate direct enforcement
proceedings against the board members who
have borrowed from the company in violation
of the prohibition and may recover their claims
from such board members.

The criminal consequence of violating
the borrowing prohibition is regulated in
paragraph five of Article 562 of the TCC. Under
this provision, those who breach the second
paragraph of Article 395 of the TCC are punished
with ajudicial fine of no less than three hundred
days. This criminal sanction applies both to the
non-shareholder board members and the non-
shareholder relatives of board members who
borrow from the company in violation of the
prohibition, and—by virtue of the phrase “those
who violate these provisions” in paragraph five
of Article 562—to the managers who grant such
unlawful loans.

VI. ASSESSMENT WITHIN THE CONTEXT
OF CORPORATE GROUPS

Pursuant to Article 395(3) of the TCC and Article
202, which is connected to the borrowing
prohibition, companies within a corporate
group may not extend cash loans to one
another—even if one of the companies serves
as a member of the other’s board of directors.
However, they may provide suretyships orissue
guarantees in each other’s favor.

Pursuant to the third paragraph of Article
395—which constitutes an exception to the
prohibition on borrowing from the company—
companieswithin a corporate group may provide
suretyships or guarantees to one another.
Since the legislator has limited the exception
to companies within the same group, a group
company extending a loan to a capital company
outside the group does not fall within the scope
of the third paragraph. In such a case, depending
on the circumstances, Article 358 or the first or
second paragraph of Article 395 will apply.
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denklestirilmesi  konusunda bagl sirkete
istem hakki taninmis olmasina,

o Sirketler toplulugu icerisindeki sirketlerin
birbirlerine ancak kefil olabilme veya garanti
verebilme seklinde bor¢lanmalarina baglidir.

S6z  konusu sartlardan birisinin  eksikligi,
hukuka aykiri borclanmayl meydana getirmekte
asagida detaylica incelenecegi Ulzere gerek
borclanma islemi gerekse de borg verenler ve
alanlar bakimindan birtakim yaptirimlarla karsi
karsiya kalinmasini meydana getirmektedir.

TTKm.395'in ticuinct fikrasindakidizenlemenin
hukuka uygun bir sekilde uygulanabilmesi
ancak hukuka uygun olarak varligini stirdiren
bir sirketler toplulugu acisindan mimkindur.
Buna gore toplulugun varligi ve tepesinde bir
hakim sirketin veya tesebbisin bulunmasi ilk
adimdir.

Diger bir sart ise, hakim sirketin hakimiyetini
hukuka aykiri kullanmasindan dolayr bagli
sirketin  kayba ugramamis olmasidir. Sirket
kayba ugramis olsa bile hakim sirket,
hakimiyetini  hukuka  aykir  kullanmasi
sonucunda bagli sirkette meydana gelen kaybi,
kaybin dogdugu faaliyet doneminin sonuna

kadar denklestirmek zorundadir.

Turk  Ticaret  Kanunu'nda  “hakimiyet”
tanimlanmamakla  birlikte  TTK m. 195
birinci ve ikinci firkasinda kanuni karineler
dizenlenmistir. Buna gore bir ticaret sirketi,
digerinin oy haklarinin ¢cogunluguna sahipse;
sirket sozlesmesiyle yonetim organinda karar
cogunlugu saglayabiliyorsa; kendi oy haklari
yaninda sozlesmeyle tek basina veya diger pay
sahipleriyle oy c¢ogunlugunu olusturuyorsa
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ya da sozlesme veya baska yolla hakimiyeti
altinda tutuyorsa hakim sirkettir, diger
sirket veya sirketler ise bagl sirkettir. Ayrica
pay cogunluguna veya yonetebilecek karar
miktarinda paya sahip olma da hakimiyet
karinesi  olarak kabul edilmektedir. Bu
karinelerden hareketle hakimiyet, bir sirketin
yonetim kararlarinda etkili olma gtci olarak
tanimlanabilir.”

Hakim sirketin hakimiyetini hukuka aykiri
sekilde kullandigr durumlar, TTK m. 202 birinci
fikrasinin “a” bendinde sinirli olmamak zere
sayilmistir. Buna gore hakim sirket bagli sirketi,
is, varlik, fon, personel, alacak ve borg devri
gibi hukuki islemler yapmaya; karini azaltmaya
ya da aktarmaya; malvarligini ayni veya kisisel
nitelikte haklarla sinirlandirmaya; kefalet,
garanti ve aval vermek gibi sorumluluklar
yUklenmeye; o6demelerde bulunmaya; hakli
bir sebep olmaksizin tesislerini yenilememek,
yatirmlarini  kisitlamak, — durdurmak  gibi
verimliligini ya da faaliyetini olumsuz etkileyen
kararlarveya dnlemleralmayayahut gelismesini
saglayacak onlemleri almaktan kagcinmaya
yoneltemez. Hakim sirketin, hakimiyetini
hukuka aykiri kullanmasi sonucunda bagli
sirkette  olusan kayip, kaybin meydana
geldigi faaliyet doneminin sonuna kadar
denklestirdiginde de TTK m. 395 Uglincu fikrasi
uygulama alani bulmaktadir.

TTK m. 395’in GUclncl fikrasi uyarinca sirketler
toplulugu icerisindeki sirketlerin birbirlerine
hukuka uygun olarak borclanmalari ancak
kefalet veya garanti borclanma araclar ile
borclanmalari halinde mumkindir Bir baska
ifade ile sirketler birbirleriyle konusu ayin olan
birtiketim 6dlnci sézlesmesiyapamayacaklar,

YONETIM KURULU UYELERININ SIRKETE BORCLANMA YASAGI (TTK M. 395)

VE SIRKETLER TOPLULUGU KAPSAMINDA DEGERLENDIRILMESI

ENG

The legislator has introduced the requirements
set out in Article 202— which functions as a
complement to the third paragraph—in order
to ensure that borrowing transactions among
companies within a corporate group do not
result in the infringement of the interests of the
company’s stakeholder groups. Accordingly, for
companies within a corporate group to borrow
fromone anotherin a legally compliant manner,
the following conditions must be met:

e The existence of a corporate group within
the meaning of the Turkish Commercial
Code,

e The absence of any loss suffered by the
subsidiaryasaresult of the parentcompany’s
unlawful exercise of control,

o Either the loss having been compensated or
the subsidiary being granted a right to claim
compensation, and

e The borrowing between group companies
being limited solely to the provision of
suretyships or guarantees.

The absence of any of these conditions results
in an unlawful borrowing, which—as will be
examined in detail below—gives rise to certain
sanctions both with respect to the borrowing
transaction itself and the parties providing or
receiving the loan.

The proper application of the provision in the
third paragraph of Article 395 is only possible
within the context of a corporate group that
exists and operates in a legally compliant
manner. Accordingly, the existence of the group
and the presence of a parent company or
controlling enterprise at its top constitute the
first step.

Another requirement is that the subsidiary
must not have suffered a loss as a result of
the parent company’s unlawful use of control.
Even if the subsidiary has incurred a loss, the
parent company is obliged to offset for the loss
resulting from its unlawful use of control by the
end of the financial period in which the loss
occurred.

Although "dominance" is not defined in the
Turkish Commercial Code, legal presumptions
areregulatedinthefirstand second paragraphs
of Article 195 of the Turkish Commercial Code.
Accordingly, a company is considered a parent
company if it holds the majority of voting rights
in another company; can secure a majority in
the management body through the company’s
articles of association; alone or together with
other shareholders can form a voting majority
under the articles of association; or otherwise
maintains the company under its control. The
other company or companies are considered
subsidiaries. Moreover, holding a majority
of shares or a sufficient number of shares to
use management control is also regarded
as a presumption of control. Based on these
presumptions, control can be defined as a
company’s power to influence management
decisions.

The situations in which the dominant company
uses its dominance unlawfully are listed, but
not limited to, in subparagraph “a” of the first
paragraph of Article 202 of the TCC. Accordingly,
the controlling company may not direct the
subsidiary to carry out legal transactions
such as transfers of business, assets, funds,
personnel, receivables, or debts; to reduce or
transfer its profits; to restrict its assets with

THE PROHIBITION ON BOARD MEMBERS’ BORROWING FROM THE COMPANY (TCC ART. 395)

AND ITS ASSESSMENT WITHIN CORPORATE GROUPS




sirketlerin tasinir veya tasinmaz mallan ile
alacaklari ile topluluk icerisindeki tacirin ticari
isletmesi Uzerinde rehin tesis edemeyecekler,
birbirlerinin kredi borglarini Ustlenemeyecekler
ve kredi borcuna katilamayacak sadece
birbirleri ile kefalet ve garanti sozlesmesi
yapabileceklerdir.

Vii. SIRKETLER TOPLULUGUNDA
SIRKETE BORGLANMA YASAGINA
AYKIRI BORGLANMANIN SONUGLARI VE
YAPTIRIMLARI

Sirketler toplulugu icerisindeki hakim sirketin
hakimiyeti hukuka aykiri kullanmasi nedeniyle
bagli sirketin zarara ugramasi veya yukarida
belirtmis oldugumuz sartlar saglanmis olsa da
kefalet ile garanti s6zlesmesi disinda bir baska
borclanma aracinin kullanilmasi, 395 Ggunci
fikrasi kapsaminda hukuka aykiri borclanma
islemi olarak degerlendirilecektir.

TTK m. 202 ve TTK m. 395 kapsaminda sirketler
toplulugundaki sirketlerin birbirlerine hukuka
aykirt  borclanmalari  sonucu  borclanma
isleminin akibeti duzenlenmemistir. Ogretide
kabul edilen goriis m. 395’in Gglinct fikrasina
aykiri  borglanma islemlerinin - m. 391in
birinci fikrasinin “b” bendindeki “sermayenin
korunmasi ilkesi’ne aykirilik teskil etmesi
sebebiyle hukuka aykiri borglanma islemi
kararini alan yonetim kurulu karari, kesin
hikimsizlik  yaptinmina  tabi  olacagl
yonundedir.®
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TTK m. 202. maddesinde hakim sirketin,
hakimiyetini kullanarak bagl sirketi, “kefalet,
garanti ve aval vermek gibi sorumluluklar
yUklenmeye” zorlamasinin  hukuka aykirilik
meydana getirecegi dizenlenmistir. Dolayisiyla
bagl sirketin, hakim sirketin ya da diger bir
topluluk sirketinin borcu sebebiyle denk bir
menfaatsaglanmaksizinteminatvermesi, hakim
sirketin hakimiyetini hukuka aykiri kullandig
durumlardan birini meydana getirmektedir.
Bu kapsamda hukuka aykiri borglanma karari
sonrasi hakim sirket, bagl sirketin ugradig
zararlari tazmin etmekle yUkimluddr. Bu
dogrultuda agilacak sorumluluk davasinda
davacilar temelde bagli sirket pay sahipleri,
davalilar ise hakim sirket, hakim sirket yonetim
kurulu tyeleridir.?

Mahkeme, tazminat yerine hakim sirketi
dava acan pay sahiplerinin paylarini satin
almakla yikimld tutabilir. TTK m. 202'de, pay
sahiplerine ¢ikma hakkr yani sira “duruma
uygun ve kabul edilebilir baska bir ¢ozlime
karar” verilebilecegi de diizenlenmistir. Hakim;
sirketin hakli nedenle feshine, bagli sirkete yillik
kar dagitma zorunluluguna, davaci ortagin
yonetim kurulunda temsiline, esas sézlesmede
toplanti/karar yetersayilar degisikligine veya
sermaye azaltimiyla pay sahibine getirilen
degerlerin iadesine karar verebilir.

Hukuka aykirt bor¢lanma sonrasi zarar goren
bagli sirket pay sahiplerinin, TTK m. 553 vd.
hikimlerine gore bagl sirket yonetim kurulu
Uyelerine basvurma hakki ise saklidir.
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real or personal rights; to assume liabilities
such as suretyship, guarantees, or avals; to
make payments; to refrain from renewing
its facilities without a justified reason, or to
restrict or stop its investments—thus adversely
affecting its efficiency or operations—or
to refrain from taking measures that would
promote its development. If the loss arising
in the subsidiary as a result of the controlling
company’sunlawful use ofits controlis offseted
by the end of the financial year in which the
loss occurred, paragraph 3 of Article 395 also
becomes applicable.

Pursuant to paragraph 3 of Article 395,
companies within a corporate group may incur
debts to one another in a lawful manner only
if such indebtedness is undertaken through
suretyship or guarantee instruments. In other
words, companies may not conclude a loan-
for-consumption agreement with an object
consisting of goods; they may not establish
pledges over movable or immovable assets or
receivables, or over the commercial enterprise
of the merchant within the group; they may not
assume each other’s credit debts or participate
in such credit debts, and they may only enter
into suretyship and guarantee agreements with
one another.

VIl. CONSEQUENCES AND SANCTIONS OF
BORROWING IN CONTRADICTION WITH
THE PROHIBITION ON BORROWING TO
THE COMPANY IN GROUP COMPANIES

If the controlling company unlawfully exercises
its control within the corporate group and, as a
result, the subsidiary suffers damage, or, even
where the conditions mentioned above have

been fulfilled, if a debt instrument other than
suretyship or guarantee is used, the transaction
shall be regarded as an unlawful indebtedness
within the meaning of Article 395 paragraph 3.

Articles 202 and 395 of the Turkish Commercial
Code (TTK) do not regulate the outcome
of borrowing transactions resulting from
unlawful borrowing among companies within
a corporate group. The accepted view in
the doctrine is that borrowing transactions
contrary to the third paragraph of Article 395
constitute a violation of the "principle of capital
protection” in subparagraph "b" of the first
paragraph of Article 391, and therefore, the
decision of the board of directors making the
unlawful borrowing transaction will be subject
to the sanction of nullity.

Article 202 of the Turkish Commercial Code
provides that it constitutes an unlawful exercise
of control when the controlling company
compels the controlled company to assume
liabilities such as providing surety, guarantees,
or avals. Accordingly, the provision of security
by a subsidiary company for the debt of the
parent company or another group company
without providing an equivalent benefit
constitutes one of the situations in which the
parent company uses its dominance unlawfully.
In this context, the controlling company is
obligated to compensate the subsidiary for any
losses incurred by the subsidiary following an
unlawful borrowing decision. In any liability
lawsuit filed in this regard, the plaintiffs are
primarily the subsidiary's shareholders, while
the defendants are the controlling company
and its board members.
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TTK m. 562, 358 ve 395 ikinci fikrasinda
aykirt  borclanmalarda  cezai  sorumluluk
dizenlerken, m. 395 Uclncid fikrasinda aykiri
olarak sirketler toplulugunda bor¢ veren
hakim sirket yonetim kurulu Gyelerinin
cezai sorumlulugunu dizenlememistir. Bu
nedenle su¢ ve cezada kanunilik ilkesi geregi
hakim sirket yonetim kurulu Gyeleri m. 562
kapsaminda cezalandirilamamaktadir.  Tdrk
Ticaret Kanunu'nun 395. maddesinin GgUncd
fikrasina ve 202. maddesine aykiri borg veren
hakim sirket yonetim kurulu Gyelerinin Turk
Ceza Kanunu kapsaminda cezai sorumluluguna
bakildiginda ise karsimiza olsa olsa guveni
kotiye kullanma sucu (TCK m.155) ve hileli iflas
sucgu (TCK m.161) ctkmaktadir.

TTK m. 562 ve TCK'daki ilgili sug tipleri 6zg
su¢ oldugundan borg alanlar bu suglarin faili
olamayacaktir. Bor¢ verenlerin TCK suclarinda
bor¢ alanlar misterek fail de (TCK m. 37/I)
olamazlar; ancak somut olaya gore dolayli
fail, azmettiren veya yardim eden sifatiyla
yargilanabilirler.
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SONUG VE ONERILER

TTK m. 395, anonim sirketlerde yonetim kurulu
Uyelerinin ve yakinlarinin sirket kaynaklarini
kotuyekullanmalariniengelleyerekmalvarliginin
korunmasi ilkesini somutlastirmakta; bu yasak,
pay sahiplerinin  borclanma kisitlamasiyla
birlikte sirket tlzel kisiliginin bagimsizligini
ve alacaklilarin  glvenligini teminat altina
almaktadir. Yasak, pay sahibi olmayan yonetim
kurulu Uyeleri ile bunlarin pay sahibi olmayan
yakinlarini kapsamakta; tiizel kisi Uyeler adina
oy kullanan gercek kisilerin durumu belirsiz
kalsa da, “kanunsuz suc¢ ve ceza olmaz”
ilkesi geregi bu kisiler yasak disi tutulmalidir.
Bosanma halinde eski es kapsam disi kalirken,
kayin hisimligi nedeniyle Gglincl dereceye
kadar devam eden bag yasak kapsaminda
kalmaktadir.

Sirketler toplulugu baglaminda TTK m. 395
Uclnct fikrasinin, topluluk i¢i borglanmay
yalnizca kefalet ve garanti ile sinirlamakta;
TTK m. 202 ile birlikte hdkim sirketin hukuka
aykir  hakimiyet kullanimini - 6nlemektedir.
Hukuka aykir borclanmalara dair yonetim
kurulu kararlari kesin hikimsiz sayilmakta
(TTK m. 391/I-b), zarar tazmini, pay satin alma,
cilkma hakki veya alternatif cozimler (fesih,
kar dagitma zorunlulugu, yonetimde temsil
vb.) giindeme gelmektedir. Cezai yaptirimlar
acisindan TTK m. 562, m. 395/Il ve 358%
aykinligi cezalandirirken toplulukici borg veren
hakim sirket yoneticilerini kapsamamakta;
bu yoneticiler icin, TCK m. 155 (glveni kotlye
kullanma) ve m. 161 (hileli iflas) uygulama alani
bulabilmektedir. Borg alanlar ise 6zgl sug faili
olamamakta, ancak azmettiren/yardim eden
sifatiyla sorumlu tutulabilmektedir.
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The court may, instead of awarding damages,
require the controlling company to purchase
the shares of the shareholders who have
brought the action. In addition to the exit right
granted to shareholders, Article 202 of the
TCC also provides that the court may “decide
on another solution that is appropriate to the
circumstances and acceptable.” The judge may
decide to dissolve the company for just cause,
impose an obligation to distribute annual
profits to the subsidiary, represent the plaintiff
partner on the board of directors, change the
meeting/decision quorum requirements in the
articles of association, or return the values
brought to the shareholder through capital
reduction.

The right of the shareholders of the controlled
company who have suffered loss as a result
of the unlawful indebtedness to bring claims
against the members of the board of directors
of the controlled company pursuant to Articles
553 et seq. of the TCC remains reserved.

Although Article 562 of the Turkish Commercial
Code provides for criminal liability in cases
of borrowing in violation of Articles 358 and
395(2), it does not regulate the criminal liability
of the members of the board of directors of the
controlling company who extend credit within
a corporate group in breach of Article 395(3).
Therefore, pursuant to the principle of legality
in criminal law, the members of the board of
directors of the controlling company cannot be
punished under Article 562. When the criminal
liability of those members of the board of the
controlling company who extend credit in
violation of Article 395(3) and Article 202 of the

Turkish Commercial Code is assessed under the
Turkish Criminal Code, the only possible offences
that may come into question are the offence of
breach of trust (Art. 155 TCCr) and the offence of
fraudulent bankruptcy (Art. 161 TCCr).

Since Article 562 of the Turkish Commercial
Code and the relevant offence types under
the Turkish Criminal Code constitute special
offences, the borrowers cannot be perpetrators
of these crimes. Likewise, in relation to the
offences under the Turkish Criminal Code
for which the lenders may be liable, the
borrowers cannot qualify as co-perpetrators
(Article 37/1 TCCr); however, depending on
the circumstances of the case, they may be
prosecuted asindirect perpetrators, instigators,
or aiders and abettors.

CONCLUSION AND RECOMMENDATIONS

Article 395 of the Turkish Commercial Code
materializes the principle of protecting
corporate assets by preventing members of
the board of directors and their relatives from
misusing stock company resources; together
with the borrowing restrictions imposed on
shareholders, this prohibition safeguards the
independence of the corporate entity and the
security of creditors. The prohibition covers
board members who are not shareholders
and their non-shareholding relatives; although
the status of natural persons casting votes on
behalf of legal-entity board members remains
uncertain, these individuals should be regarded
asoutside the scope of the prohibition pursuant
to the principle of “no crime and no punishment
without law.” In the event of divorce, the former
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Sonug olarak yasagin muhataplari, topluluk igi
islemlerdedenklestirmeveistemhakkisartlarini
titizlikle belgelemeli; alacaklilar ise dolayll
zararlarini erken tespit ederek sorumluluk
davalarini  stratejik  sekilde  yuritmelidir.
Bu dlzenlemeler, ticaret hayatinda giveni
pekistirerek slrdurilebilir sirket yonetimini
destekleyecektir.
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spouse falls outside the scope, whereas
affinity up to and including the third degree
continues—due to the continuation of in-law
relationships—and thus remains subject to the
prohibition.

In the context of a company group, Article
395(3) TCC limits intra-group borrowing
exclusively to suretyship and guarantees,
and together with Article 202 TCC, prevents
the unlawful exercise of control by the parent
company. Board resolutions concerning
unlawful borrowings are deemed null and
void (TCC Art. 391/1-b), and remedies such as
damages, compulsory share purchase, the right
of exit, or alternative solutions (dissolution,
mandatory profit distribution, representation
on the board, etc.) may arise. In terms of
criminal sanctions, Article 562 TCC penalizes
violations of Articles 395/2 and 358, but does
not cover the managers of the parent company
who extend intra-group borrowings; for these
managers, Articles 155 (breach of trust) and 161
(fraudulent bankruptcy) of the Turkish Criminal
Code may apply. Borrowers, however, cannot
be perpetrators of such special offences, but
may be held liable as instigators or aiders
depending on the circumstances.

In conclusion, the parties subject to the
prohibition must meticulously document the
conditions of equalization and the right to
claim within intra-group transactions, while
creditors must identify their indirect damages
at an early stage and pursue liability actions
strategically. These provisions reinforce trust
in commercial life and support sustainable
corporate governance.
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GIRIS

Konkordato,  vadesi  gelmis  borglarini
0deyemeyen veya 0Odeyememe tehlikesi
bulunan  borclunun, kanunda Ongorilen
sartlarla mahkemenin denetimi ve gozetimi
altinda, alacaklilar ile anlagsmak suretiyle
borglarini tasfiye etmesine veya isletmesinin
mali durumumun dizeltilmesine imkan veren

cebriicra hukuku muessesidir.!

Konkordato  muhleti  (gegici ve  kesin
muhlet slreci) icerisinde borcluyu yeniden
yapilandirma amaciyla borgluya kargi muhlet
karari itibariyle takip yapilmasi yasak olup
mevcut takiplerin de durmasi yoninde karar
verilir,

Icra iflas Kanunu m. 294°Un 1. fikrasi uyarinca
“Mdihlet icinde bor¢lu aleyhine 21/7/1953 tarihli
ve 6183 sayili Amme Alacaklarinin Tahsil Usulii
Hakkinda Kanuna gdre yapilan takipler de dahil
olmak lzere hicbir takip yapilamaz ve evvelce
baslamis takipler durur, ihtiyat tedbir ve ihtiyat?
haciz kararlari uygulanmaz, bir takip muamelesi
ile kesilebilen zamanasimi ve hak disdren
muddetler islemez.”

Ancak bu madde de belirtilen genel takip
yasaginin istisnalari bulunmaktadir. Biz bu
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Konkordato Miihletinin Rehinli
Alacaklilar Bakimindan Sonuclari

MUSTAFA MERIC SAHIN

makalede de bu istisnalardan bir olan rehinin
paraya cevrilmesi yoluyla takip konusunu
isleyecegiz.

REHINLI MALIN SATIS YASAGI VE
ISTISNALARI

Rehin hakki, alacakliya, bor¢ &denmedigi
takdirde rehin  konusu mali veya hakki
sattirarak alacagini oncelikli olarak tahsil etme
imkani taniyan sinirli ayni bir haktir. Konkordato
sureciyle birlikte bor¢lunun malvarligi Gzerinde
cesitli kisitlamalar getirilmis olsa da muhlet
suresi boyunca rehinle teminat altina alinmis
alacaklar bakimindan bazi istisnalar gecerlidir.
Bu kapsamda, rehinli alacaklilar, mihlet icinde
dahi rehnin paraya cevrilmesi yoluyla takip
baslatabilir veya daha once baslamis olan
takiplere devam edebilirler. Ancak bu takip
surecinde rehinli malin satisi yapilamaz ve mal
Uzerinde muhafaza tedbiri alinamaz.

1K m.295/1 hikmi, su sekildedir:

“Miihlet sirasinda rehinle temin edilmis alacaklar
nedeniyle rehnin paraya cevrilmesi yoluyla
takip baslatilabilir veya baslamis olan takiplere
devam edilebilir ancak bu takip nedeniyle
muhafaza tedbirleri alinamaz ve rehinli malin
satisi gerceklestirilemez.”
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Legal Consequences of the Concordat

Period for Secured Creditors

INTRODUCTION

A concordat is a legal mechanism under
enforcement law that allows a debtor who is
unable, or likely to be unable, to pay its due
debts to settle those debts or restructure its
business under the supervision of the court,
by reaching an agreement with its creditors in
accordance with the conditions prescribed by
law.?

During the concordat suspension period (both
the temporary and the definitive stay periods),
enforcement proceedings against the debtor
are prohibited in order to enable the debtor’s
restructuring, and a decision is also issued to
suspend existing proceedings.

Pursuant to Article 294(1) of the Enforcement
and Bankruptcy Law, “no enforcement
proceedings may be instituted during the stay
- including proceedings brought under Law
No. 6183 dated 21/7/1953 on the Procedure
for the Collection of Public Receivables - and
proceedings already initiated are stayed; interim
measures and interim seizures are not applied;
and statutes of limitation and peremptory time-
limits that can be interrupted by an enforcement
proceeding do not run.”

However, there are exceptions to the general
prohibition on enforcement provided in that
article. In this article we will deal with one
of those exceptions, namely enforcement by
conversion of a pledge into cash.

PROHIBITION OF THE SALE OF PLEDGED
PROPERTY AND ITS EXCEPTIONS

A pledge right is a limited real right that gives
the creditor the authority to collect their
receivable with priority by selling the pledged
asset or right in the event of non-payment.
Although various restrictions are imposed
on the debtor's assets during the concordat
process, certain exceptions apply with respect
to receivables secured by a pledge throughout
the stay period. Within this scope, secured
creditors may initiate or continue proceedings
for the conversion of a pledge into cash even
during the stay period. However, within such
proceedings, the sale of the pledged asset is
not permitted, and no conservatory measures
(such as seizure or custody) may be taken over
the asset.

Article 295(1) of the Enforcement and
Bankruptcy Law provides:

“During the stay period, proceedings for the
conversion of a pledge into cash may be initiated




Goruldugu Uzere, alacagini rehinle teminat
almis alacaklilarin takip prosedirine devam
edilebilme imkani mevcut olsa da fiili icra
asamasinda rehinli mal Uzerinde el koyma,
depolama, muhafaza veya acik artirma yoluyla
satisislemleri durdurulmustur.

S6z konusu kisitlama, yeniden yapilandirma
sireci  boyunca  borclunun isletmesinin
faaliyetlerini  kesintisiz surdirebilmesi, mali
dengesini yeniden tesis edebilmesi ve piyasa
kosullarina  uyum  saglayarak  ekonomik
varligini koruyabilmesi amaciyla bir koruma
mekanizmasi olarak islev gormektedir. Bu
koruma, ayni zamanda konkordato projesinin
hedefledigi
alacaklilarin  menfaatlerinin - makul olclide

iyilesmenin  gerceklesmesini,
korunmasini ve borclunun sirdirtlebilir bir
6deme plani gercevesinde yukumluliklerini
yerine getirebilmesini temin etmeye ydneliktir.

S6z konusu rehinli mala iliskin satis yasaginin
istisnasiayni maddenin 2. fikrasinda
dizenlenmistir. Bu hikme gore “Su kadar ki,
rehinli malin konkordato projesine gére isletme
tarafindan  kullanilmasi  éngérilmiyor veya
kiymeti disecek ya da muhafazas, masrafli
olacak ise 297°nci maddenin ikinci fikrasindaki
usule gore satisina izin verilebilir. Satis gelirinden

rehinli alacakliya rehin bedeli kadar édeme
yapilir”

S6z konusu kanun hikmine gore rehinli mal,
konkordato projesinde isletme tarafindan
kullanilmayacaksa, rehinlimalin degerizamanla
disecekse (kiymet kaybi riski varsa), rehinli
malin korunmasi yiksek masraf doguruyorsa
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mahkeme izni ile satis karari verilebilir.
Kullanilmayacak olan ve isletme acisindan
islevini yitirmis rehinli depo, acik alanda
korumasiz sekilde bekletilen ve paslanma,
parcalanma gibi nedenlerle zamanla ciddi
kiymet kaybi riski tasiyan rehinli makine, satis
yasaginin istisnasi olarak érnek gosterilebilir.

KONKORDATO TASDiKiNDEN SONRA
REHINLi MALIN SATISININ ERTELENMESI

Konkordato slrecinde temel amacg, borclunun

faaliyetlerini  surdurebilmesini  saglamak
ve alacaklilarin alacaklarini belirli bir plan
dahilinde ve adil sekilde tahsil etmelerine
imkan tanimaktir. Konkordato projesinin tasdik
edilmesi  durumunda, rehinli alacaklilarin
oncelikli alacak hakki korunmakla birlikte,
bor¢lunun  ekonomik varliginin  korunmasi
adina da bazi istisnai durumlarda rehinli malin

satisin ertelenmesi mimkundar.

lIK m. 307’ye gore, borclunun talebi Uzerine,
konkordatonun  tasdiki  kararinda  rehinli
malin muhafaza altina alinmasi ve satisinin
bir yili gegmemek Uzere ertelenmesi karara
baglanabilir. Ancak bu erteleme, bazi siki
sartlara baglanmistir:

1- Rehinle temin edilen alacak konkordato
talebinden 6nce dogmus olmalidir.

2- Rehinle temin edilen alacagin konkordato
talep tarihine  kadar o6denmemis faizi
bulunmamalidir.

3- Borglu rehinli malin, isletmenin faaliyeti
icin zorunlu oldugunu ve paraya cevrilmesi
durumunda ekonomik varliginin  tehlikeye

KONKORDATO MUHLETININ REHINLI ALACAKLILAR BAKIMINDAN SONUCLARI
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or continued due to receivables secured by
pledge; however, no protective measures may be
taken in connection with such proceedings, and
the pledged property may not be sold.”

As seen, while secured creditors may continue
with enforcement proceedings, the execution
phase is effectively suspended, meaning that
actions such as seizure, storage, preservation,
or sale of the pledged asset by public auction
cannot be carried out.

This restriction serves as a protective
mechanism designed to ensure that the
debtor’s business operations can continue
uninterrupted during the restructuring process,
allowing the debtor to reestablish financial
stability and maintain economic viability by
adapting to market conditions. This protection
also supports the objectives of the concordat
plan, such as achieving financial recovery,
protecting creditor interests to a reasonable
extent, and enabling the debtor to fulfill
obligations under a sustainable payment
schedule.

The exception to the prohibition on the sale of
pledged property is regulated in the second
paragraph of the same article: “However, if the
pledged property is not envisaged to be used by
the enterprise according to the concordat plan, or
if its value will decrease or its safekeeping will be
costly, its sale may be permitted in accordance
with the procedure set forth in Article 297(2).
The proceeds from the sale shall be paid to the
secured creditor up to the amount of the pledge.”

According to this legal provision, if the pledged
property is not used by the enterprise as stated
in the concordat plan, if the pledged asset is
at risk of depreciation over time, or if the costs
of preserving the asset are high, the court may
authorize its sale. Examples that may qualify
for this exception include a pledged warehouse
no longer useful to the business, or a pledged
machine stored outdoors without protection,
posing a significant risk of depreciation due to
rust or disrepair.

POST-CONFIRMATION POSTPONEMENT
OF THE SALE OF PLEDGED PROPERTY IN
CONCORDAT

The main objective of the concordat process
is to ensure the debtor can continue their
business operations while allowing creditors to
recover their receivablesin a fairand structured
manner. Upon confirmation of the concordat
plan, although the priority rights of secured
creditors over pledged assets are preserved, in
certain exceptional cases, the sale of pledged
property may be postponed in order to protect
the debtor’s economic viability.

Pursuant to Article 307 of the Enforcement and
Bankruptcy Law, upon the debtor’s request,
the concordat confirmation decision may
order that the secured asset be taken under
custody and that its sale be postponed for
a period not exceeding one year. However,
such postponement is subject to stringent
conditions:

LEGAL CONSEQUENCES OF THE CONCORDAT PERIOD FOR SECURED CREDITORS




diseceginiyaklasik olarak ispat etmis olmalidir.
Bu dlzenleme, konkordato kurumunun temel
islevlerinden biri olan borclunun faaliyetlerini
strdurebilmesine imkan tanima amacini
somutlastirmaktadir. Ancak koruma, slreyle
ve siki sartlarla sinirlandirildigindan alacaklinin
teminat hakki tamamen ortadan kaldirilmamis,
sadece ertelenmis olur.

UGUNCU KiSININ REHIN VERMESI
DURUMUNDA HUKUKIi DURUM

fIK'nin 295. ve 307. maddelerinde, rehin veren
kisinin kim olduguna bakilmaksizin rehinlimalin
satisl yasaklanmis veya satisinin ertelenmesi
dizenlenmistir.Kanunhtkimleriincelendiginde
gorulir ki rehin verenin konkordato borclusu
olup olmamasi ya da rehnin kendi borcu icgin
mi yoksa baskasinin borcu icin mi tesis edildigi
onem arz etmemekte; esas olarak rehinli
malin konkordato projesi kapsaminda isletme
faaliyetlerinde kullanilip kullanilmadig dikkate
alinmaktadir. Bu nedenle, hem 294. maddede
dizenlenen muhafaza ve satis yasaginin hem
de 307. maddede Ongoriilen satisin ertelenmesi
hikmantn, rehinli mal Gglncd kisiye ait olsa
dahi uygulanmasi gerekmektedir.

Nitekim, doktrinde de bu gorts benimsenmekte
olup rehinli malin satilmasina karar verilmesi
durumundaborglunun bu rehinli maldan verimli
bir sekilde yararlanmasi mimkin olmayabilir.
Bu sebeple, eger 307. maddede dizenlenen
diger sartlar da gerceklesmisse, tclncl kisiye
ait rehinli malin satisinin ertelenmesi mimkin
olmalidir. Ayni sonuca, ayni gerekcelerle mihlet
asamasinda rehinli malin satilmasina iliskin
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yasak hakkinda da varilmali; mihlet kararyla
birlikte konkordato borglusu lehine gosterilen
Gclncl kisiye ait rehinli mallarin  paraya
cevrilmesi mimkin olmamalidir.?

SONUC

Rehinli malin konkordato muhleti icinde paraya
cevrilmesi yasagi (1K m.295) hukuki acidan
dikkatli dengeler gozeten bir dizenlemedir.
Teminat islevi ile yeniden yapilandirma hedefi
arasinda dogru orantili bir ¢céziim sunar. Kural
olarak rehinli mal satisina ve muhafazasina
izin  verilmeyerek borclunun isletmesinin
devami amaclanmaktadir. Ancak bu sinirlama,
alacaklinin teminat hakkini tamamen ortadan
kaldirmamakta; yalnizca borclunun ekonomik
yapisinin korunmasi icin sureli ve denetimli bir
erteleme mekanizmasi ongormektedir.

Bu cercevede, rehinli malin konkordato projesi
kapsaminda isletme faaliyetleri icin zorunlu
oldugu durumlarda satis yasagl devreye
girerken, malin  kullanilmayacak olmasi,
kiymet kaybi riski veya ylksek muhafaza
maliyeti gibi héllerde ise istisnaen satisa izin
verilebilmektedir. Dolayisiyla, 1K m. 295, hem
borclunun yeniden vyapilanmasini hem de
alacaklinin menfaatini dengeleyen fonksiyonel
bir diizenlemedir.

Benzer sekilde, konkordatonun tasdikinden
sonra 1K m.307 kapsaminda rehinli malin
satisinin bir yila kadar ertelenebilmesine imkan
taninmasli da ayni hassas denge anlayisinin bir
uzantisidir. Bu hikumle, borclunun ekonomik
faaliyetini stirdirmesi ve konkordato projesinin
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1- The claim secured by the pledge must have
arisen prior to the filing of the concordat
application.

2- The pledged claim must not have any unpaid
interest accrued up to the date of the concordat
application.
3-Thedebtormustreasonablydemonstratethat
the pledged asset is essential for the operation
of the business and that its liquidation would
jeopardize the debtor’s economic viability.

This provision concretizes one of the core
functions of the concordat mechanism,
namely enabling the debtor to continue its
operations. However, since the protection is
limited in duration and subject to stringent
conditions, the secured creditor’s rights are not
extinguished but merely deferred.

LEGAL STATUS IN CASE OF PLEDGE
PROVIDED BY A THIRD PARTY

Articles 295 and 307 of the Enforcement and
Bankruptcy Law prohibit the sale orregulate the
postponement of the sale of pledged assets,
regardless of the identity of the pledgor. An
examination of the statutory provisions reveals
that it is irrelevant whether the pledgor is the
concordat debtor or a third party, or whether
the pledge was granted for the pledgor’s own
debt or for that of another; what matters
is whether the pledged asset is used in the
operations of the business under the concordat
plan. Consequently, both the prohibition on
protective measures and sale under Article 294,
andthe postponement of sale under Article 307,
must apply even if the pledged asset belongs to
a third party.

Indeed, this view is also supported in legal
doctrine, as the sale of a pledged asset could
prevent the debtor from deriving effective
benefit from it. Therefore, if the other
conditions set out in Article 307 are met, the
postponement of the sale of a pledged asset
belonging to a third party should be permitted.
By the same reasoning, the prohibition on the
sale of pledged assets during the stay period
should also apply; assets pledged by a third
party for the benefit of the concordat debtor
should not be converted into cash during the
stay period.?

CONCLUSION

The prohibition on the conversion of The
prohibition on the conversion of pledged assets
into cash during the concordat stay period
(Article 295 of the Enforcement and Bankruptcy
Law) constitutes a carefully balanced legal
mechanism.ltprovidesaproportionatesolution
between the security function of the pledge
and the objective of restructuring. As a general
rule, the sale and custody of pledged assets
are not permitted, with the aim of ensuring the
continuity of the debtor’s business. However,
this restriction does not eliminate the secured
creditor’s rights entirely; rather, it establishes
a temporary and controlled postponement
mechanism to protect the debtor’s economic
position.

Within this framework, the sale prohibition
applies when the pledged asset is essential
for the operation of the business under the
concordat plan, whereas in exceptional cases -
such as when the asset will not be used, is at
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basariya ulasmasi  desteklenirken  rehinli
alacaklinin teminati da mutlak bi¢cimde degil,
kontrolli  bir sekilde sinirlandirilmaktadir.
Rehinli malin isletme icin hayati 6nemde
oldugu durumlarda, tasdik kararina ragmen
satisin ertelenmesi, yeniden yapilandirmanin
islevselligini artirmakta ve alacaklilar agisindan
da uzun vadeli menfaatlerin korunmasina
hizmet etmektedir.
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risk of depreciation, or entails high preservation
costs - sale may be permitted. Accordingly,
Article 295 functions as a mechanism balancing
both the debtor’s restructuring and the
interests of the creditors.

Similarly, the possibility under Article 307 to
defer the sale of pledged assets for up to one
year following confirmation of the concordat
represents an extension of this same delicate
balancing approach. This provision supports
the debtor’s continued economic activity and
the successfulimplementation of the concordat
plan, while limiting the secured creditor’s
rights in a controlled, rather than absolute,
manner. In cases where the pledged asset
is vital for the business, postponing its sale
despite the confirmation decision enhances the
functionality of the restructuring and serves to
protect the long-term interests of the creditors.
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GIRIS

Dijital cag, bireyin mahremiyet alanini kokten
donustirmektedir.  Yapay zeka sistemleri,
buyuk veri analitikleri ve nesnelerin interneti
(loT) teknolojileri, bireylerin yasaminin her
anindan veri toplamaktadir. Bu gelismeler,
“ozel hayatin gizliligi” ilkesinin yalnizca klasik
anlamda devlet midahalesine karsi degil,
ayni zamanda Ozel sektérin ve otonom
algoritmalarin midahalelerine karsi da yeniden
yorumlanmasini zorunlu kilmaktadir.

Bu makalenin amaci, yapay zeka c¢aginda
veri  mahremiyetinin  anayasal, yasal ve
etik boyutlanini tartismak; mevcut koruma
mekanizmalarinin  yetersizliklerini  ortaya
koymak ve gelecege yonelik reform &nerileri
gelistirmektir. Bu baglamda calisma, hukukun
teknolojik dontstm karsisinda yasadigi yapisal
gerilimiirdelemekte, Kisisel Verilerin Korunmasi
Kanunu (“KVKK”)'nun  normatif sinirlarini
elestirel bicimde degerlendirmekte ve bireyin
dijital kimliginin korunmasi i¢in yeni anayasal
hak kategorilerini 6nermektedir.
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Yapay Zeka Caginda
Veri Mahremiyeti

OGUZ KAYAN

I. ANAYASAL KORUMA
MEKANiZMALARININ YETERSIZLiGi

Turkiye  Cumhuriyeti  Anayasasi'nin = 20.
maddesinde glvence altina alinan 6zel
hayatin  gizliligi hakki, tasarlandigi 1982
yilindan bugline kadar anlamsal bir dontstim
yasamistir.® Geleneksel anayasal yorumlama
devlet midahalesinden korunmayi 6n plana
alirken, yirminci ylzyilin son ¢eyreginde ortaya
¢ikan sorun, 6zel mahremiyetin artik sadece
kamu glct tarafindan degil, ¢zel sirketler ve
teknolojik sistemler tarafindan sistematik
bicimde asinmasi  meselesidir.? Nesnelerin
interneti, blylk veri analitikleri ve yapay zeka
sistemleri, her bireyin ginlik yasamindan
kesintisiz sekilde kisisel veri toplamaktadir.?
Bu durumun hukuki acidan kacinilmaz sonucu,
geleneksel mahremiyet kavraminin yeniden
tanimlanmasi gerekliligidir.

Mevcut durum, basit bir "koruma eksikligi"
degildir; tersine, hukuk sisteminin teknolojik
gerceklikler karsisinda paradigmatik
uyumsuzluk icinde oldugunun gostergesidir.
6698 sayili Kisisel Verilerin Korunmasi Kanunu
(KVKK), 2016 vyilinda, loT uygulamalarinin
yaygin olmadigl ve yapay zeka sistemlerinin
sinirli seviyelerde islevsel oldugu bir dénemde

hazirlanmistir* Hatta Tlrkiye 4G (LTE-Advanced
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Data Privacy in the Age of
Artificial Intelligence

INTRODUCTION

The digital age is fundamentally transforming
individual  privacy. Artificial  intelligence
systems, big data analytics, and Internet
of Things (loT) technologies continuously
collect data from every aspect of individuals'
lives. These developments necessitate a
reinterpretation of the principle of "privacy" not
only against state interference in the classical
sense, but also against interventions by the
private sector and autonomous algorithms.

The purpose of this article is to discuss the
constitutional, legal, and ethical dimensions of
data privacy in the age of artificial intelligence;
torevealtheinadequacies of existing protection
mechanisms and to develop reform proposals
forthefuture. Inthis context, thestudy examines
the structural tension that law experiences
in the face of technological transformation,
critically evaluates the normative limits of the
Personal Data Protection Law (“KVKK”), and
proposes new categories of constitutional
rights for the protection of the digital identity
of the individual.

I.INADEQUACY OF CONSTITUTIONAL
PROTECTION MECHANISMS

The right to privacy, guaranteed in Article 20 of
the Constitution of the Republic of Turkiye, has
undergone a semantic transformation since
its adoption in 1982.! While the traditional
constitutional interpretation prioritizes
protection from state interference, the problem
thatemergedinthe last quarter of the twentieth
century is the systematic erosion of privacy,
no longer just by public power, but by private
corporations and technological systems.?
The Internet of Things, big data analytics, and
artificial intelligence systems collect personal
data from the daily life of each individual
without interruption.* The inevitable legal
consequence of this situation is the necessity

of redefining the traditional concept of privacy.

The current situation is not simply a "lack
of protection"; on the contrary, it indicates
the paradigmatic incompatibility of the legal
system in the face of technological realities.
The Personal Data Protection Law No. 6698
(KVKK) was enacted in 2016, at a time when loT
applications were not widespread and artificial
intelligence systems operated at limited levels.*
In fact, the personal data protection law came




(LTE-A)- 3GPP Release 10 & Release 11) mobil
haberlesme teknolojisine 1 Nisan 2016 yilinda
yeni adim atmis oldugu® bir donemde kisisel
verileri koruma kanunu yurirlige girmistir. Bu
kanunun yUrlrluge girme zamani agisindan da
cok onemli ve kritik bir zamani belirtmektedir.
Clnkl 4G’nin aktif olarak kullanilmasi kisisel
veri isleme sireglerinde de c¢ok ciddi bir
sigrayis yasatacak unsur olarak glindeme
gelmistir. Buglin, veri isleme mekanizmalari, bu
kanunun temel yapi taslarini kékten sarsacak
sekilde evrimlesmistir. Nesnelerin interneti
ekosisteminde cihaz sayisi hizla artmaktayken
her cihazdan kesintisiz veri akisl, merkezi
sistemlerde toplanip yapay zeka tarafindan
analiz edilmektedir. Her gecen giin de bu
konudaki gelismeler sadece Tirkiye acisindan
degil kiresel olarak yeniden sekillenmektedir.
1 Nisan 2026 yilinda tlkemiz 5G ilk kullanimina
aktif olarak baslanilmasi planlanmaktadir.
Gecen 10 vyil icerisinde bir yeni haberlesme
neslinin yarattigi etki ve Kkisisel verilerin
oneminin artisl, slphesiz cok daha yiksek
olacaktir.

Bu analiz, sadece gec¢mis davranislar degil,
gelecek davraniglari tahmin etmektedir. Bir
birey tarafindan omir boyu Uretilen veri,
matematiksel modeller araciligiyla kisinin
gelecekteki davranislarini  yliksek dogruluk
oraniyla éngorebilmektedir. Zuboff'un "gdzetim
kapitalizmi" (surveillance capitalism) olarak
kavramsallastirdigl bu yeni ekonomik dizen,
bireylerin  davranigsal verilerinin  tahmin
edilebilir Urlnlere donusturilmesi  Gzerine
kuruludur.® Hukuki acidan bu durumun anlami,
bireyin "6zglr iradesi “nin matematiksel olarak
onceden belirlenmis olmasi demektir. Bu, insan
onurunun temelini sarsmaktadir. Clnkd bireyin
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mahremiyetacisindan gekirdek alaninin kalmasi
bu donisim sebebiyle giderek azalmaktadir
ve teknolojik yapilarin ve isleyis sistemlerinin
dénisimu  bireylerin - mahremiyetini  de
kusatma altina almaktadir.

Cekirdek sorun sudur ki, Anayasa'nin 20.
maddesini, 2025 yilinda, 1982'deki anlami ile
uygulamak teknik ve felsefi agidan imkansizdir.
Cinku "ozel hayat" kavrami, tarihsel olarak
degismistir. 1982'de 0©zel hayat, "devletin
midahalesinden  korunma" ydi.  2025'te
0zel hayat, "veri islemcilerin matematiksel
modeller yoluyla yaratilan dijital ikizin bireyin
kontrolli altinda olmasi"dir. 2030 - 2035 ve
ilerleyen yillarda bu cok daha kritik gerceklik
ile degerlendirilecek konuma ulasacaktir.
Bu vyeni realite, hukuk sisteminin bastan
yapilandiriimasini gerektirmektedir.

Il. TEKNOLOJIK DONUSUM VE HUKUKUN
YAPISAL EKSIiKLiGi

A. Donanim ve Yazilim Devrimi: Hukukun
Yetisemedigi Hiz

Son on bes yilda yasanan teknolojik sigrama,
hukuk sistemlerinin tarihsel evrim hizini kat
kat asmistir. Moore Yasasi'nin ongordigl
Ustel biylime, sadece islemci glcinde
degil, depolama kapasitesinde, ag bant
genisliginde ve algoritma karmasikliginda
kendini gostermektedir” 2010 yilinda bir
akilli - telefon saniyede milyonlarca islem
yaparken 2025'te ayni cihaz trilyonlarca islem
gerceklestirebilmektedir.  Gunumiz  akilli
telefonlarindaki islemciler, saniyede 1-2 trilyon
islem (TOPS - Trillion Operations Per Second)
kapasitesine ulasmistir.® Bunun Uzerine bir de
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into force at a time when Tirkiye transitioned
to 4G (LTE-Advanced (LTE-A)- 3GPP Release
10 & Release 11) mobile communication
technology on April 1, 2016.° This also marks a
critically important period for the law's entry
into force. The widespread adoption of 4G
emerged as a factor that would significantly
accelerate personal data processing. Today,
data processing mechanisms have evolved
to radically challenge the fundamental
foundations of this law. While the number of
devices in the Internet of Things ecosystem is
increasing rapidly, the uninterrupted data flow
from each device is collected in central systems
and analyzed by artificial intelligence. With
each passing day, developments in this regard
are being reshaped not only in Tirkiye but
also globally. The first use of 5G is planned to
actively commence in Tlrkiye on April 1, 2026.
Theimpactof anew communication generation
and the increase in the importance of personal
data in the last 10 years will undoubtedly be
much higher.

This analysis predicts future behaviors, not
just past behaviors. The data produced by an
individual over a lifetime can predict the future
behavior of the person with a high accuracy
rate through mathematical models. This new
economic order, conceptualized by Zuboff
as "surveillance capitalism", is based on the
transformation of individuals' behavioral
data into predictable products.® Legally, this
means that the "free will" of the individual
is  mathematically predetermined.  This
undermines the foundation of human dignity.
The individual's core privacy area is gradually
decreasing due to this transformation, and
the evolution of technological structures and
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operating systems is also encroaching upon
individual privacy.

The core problem is that it is technically and
philosophicallyimpossible toimplement Article
20 of the Constitution in 2025 as it was in 1982.
This is because the concept of "private life" has
changed historically. In 1982, private life meant
"protection from state intervention". Private life
in 2025 means "the individual's control over the
digital twin created by data processors through
mathematical models." In 2030-2035 and the
following years, this will be evaluated against
an even more critical reality. This new reality
requires a restructuring of the legal system.

Il. TECHNOLOGICAL TRANSFORMATION
AND STRUCTURAL DEFICIENCY OF LAW

A. Hardware and Software Revolution:
The Speed at which the Law Cannot Keep Up

The technological leap in the last fifteen years
hasfarexceededthe historical pace of evolution
of legal systems. The exponential growth
predicted by Moore's Law is evident not only in
processing power but also in storage capacity,
network bandwidth, and algorithm complexity”’
In 2010, a smartphone performed millions of
operations per second, while in 2025, the same
device can process trillions of transactions.
The processors in today's smartphones have
reached a capacity of 1-2 trillion operations per
second (TOPS).® Additionally, the introduction
of artificial intelligence language models into
our lives has created a significant multiplier
effectininformation processes. Thisincreasein
hardware and software power has created data
processing capacities that were unimaginable
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yapay zeka dil modellerinin hayatimiza girisi
enformasyon slreclerinde blylk bir carpan
etkisi yaratmistir. Bu donanimsal ve yazilimsal
glic artisi, hukuki dizenlemelerin tasarlandigi
donemde hayal bile edilemeyecek veri isleme
kapasiteleri yaratmistir. Cinki artik veri isleme
strecleri sadece kullanici tabanli degil, yapay
zeka dil modellerinin de devreye girmesiyle
otomasyon seklinde yuritilmektedir. Elbette
ki otomasyon sistemleri yapay zekanin varligi
ile dogrudan iliskilendirilemez fakat bireylerin
gerceklestirmis  oldugu  yani  dogrudan
gerceklestirebildigi
islemleri makinelerin karar mekanizmasi ile

insanlarin dizeydeki
ylritebiliyor ve sonuglar baglayabiliyor, analiz
edebiliyor olmasi bambaska bir etki yaratmistir.

Bugtn icin glindemde olan 5G teknolojisi, veri
aktarim hizini milisaniye seviyelerine indirmistir.
Gelecekte 6G, 7G ve devami nesil teknolojiler
daha karmasik sistemlerin yonetilmesi ve
calistirilmasinda ciddi dneme sahip olacaktir.
Bu baglanti teknolojisi nesilleri gercek zamanli
veri isleme anlamina da gelmektedir: Bir
bireyin konumu, kalp atis hizi, ses tonu, yiz
ifadesi ayni anda toplanip, bulutta islenip,
karar mekanizmalarina yansitilabilmektedir.
Hukuk, "veri isleme" kavramini tanimlarken
bu islemlerin  saniyenin  milyonda  biri
icinde gerceklesebilecegini  6ngdrmemistir.
Daha dogrusu bu sistemlerin  calisma
prensiplerinden uzak bir perspektif normatif
dizenlemeleri ele almislardir. KYKK'nin "makul
stire icinde" gibi belirsiz kavramlari, milisaniye
olceginde veri isleyen sistemler karsisinda
anlamsizlasmaktadir. Oyle ki kanun koyucunun
belirlemis oldugu veri kayit sisteminin pargasi
olma wunsurunun karsilk bulmadigl gercek
zamanl bilgi isleme - veri isleme suregleri

TR

daha ¢ok hayatimiza girmektedir. Tim bunlarla
birlikte hukuki regtilasyon stregleri dncelikle bu
teknolojilerin calisma prensiplerini igsellestirip
hukuk ilkeleri ile birlestirerek ilerlemesi
gerekmektedir. Teknolojik alt yapinin elverdigi
detaylardan uzak hukuki degerlendirmeler
hakkin ~ 6ziini  korumakta da yetersiz
kalmaktadir. Farkli bir degerlendirme ile de bu
normatif dizenlemelerin tabanina oturmuyorsa
her islem-sire¢ yasak kabul edilmelidir, hatta
konusu sug teskil etmelidir gibi bir yaklasim ¢ok
sig ve basit kalmaktadir.

B. Yapay Zeka ve loT: Kompleks Sistemlerin
Hukuki Tanimsizlig

Nesnelerin interneti ekosistemi, hukukun
geleneksel  "veri  sorumlusu-veri isleyen"
ikiligini  parcalamistir.  Ornegin, bir akill
ev sisteminde, termostat dreticisi, yazilim
gelistiricisi, bulut hizmeti saglayicisi, ag
operatori ve yapay zeka algoritmasi gelistiricisi
ayni anda veri donglslinde yer almaktadir.
Web3 dinyasinin  hakimiyetinin  yikselisi,
hakimiyeti de zorlastirmaktadir. Bu zincirin
herhangi bir halkasinda yasanan ihlal, tim
sistemi etkilemektedir. Ancak hukuk, bu
dagitik  sorumluluk yapisini  tanimlayacak
kavramsal araglardan yoksundur. Bu sebeple
teknik altyapilarin  calisma prensiplerinin
tanimlanmasi ve temel hukuk ilkelerinde
korunmasi gereken unsurlar bununla birlikte
degerlendirilmelidir.

Web3  teknolojileri,  merkeziyetsiz ~ aglar
(blockchain) ve akilli sézlesmeler, sorunu daha
da derinlestirmektedir. Geleneksel hukuk,
"hukuki kisilik" ve "yetki alani" kavramlarina
dayanirken  blockchain  Uzerinde calisan
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at the time legal regulations were drafted. Data
processing is no longer solely user-based but is
also conducted through automation with the
introduction of artificial intelligence language
models. Of course, automation systems cannot
be directly associated with the existence of
artificial intelligence, but the fact that machines
can perform operations at a level that humans
can perform—through machine decision
mechanisms—and can link and analyze results,
has created a completely different effect.

5G technology, which is on the agenda
today, has reduced data transfer time to
milliseconds. In the future, 6G, 7G, and
subsequent generation technologies will be of
great importance in managing and operating
more complex systems. These generations
of connectivity technology also enable real-
time data processing: An individual's location,
heart rate, tone of voice, and facial expression
can be collected simultaneously, processed
in the cloud, and reflected in decision-making
mechanisms. While defining the concept of
"data processing”, the law did not foresee that
these transactions could take place within
microseconds. More precisely, legislators
discussed normative regulations from a
perspective far from the working principles of
these systems. Vague concepts in the KVKK,
such as "within a reasonable time", become
meaningless in the face of systems that process
data on a millisecond scale. Real-time data
processing -in which the element of being part
of the data recording system as determined by
the legislatoris not reciprocated-isincreasingly
entering our lives. In addition to all these, legal
regulation processes must first internalize
the working principles of these technologies
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and combine them with legal principles.
Legal evaluations that ignore the technical
capabilities of technological infrastructure are
also insufficient to protect the essence of the
right. With a different perspective, an approach
suggesting that every transaction should be
considered prohibited or even constitute a
crime if it does not fit within these normative
regulations remains very shallow and simplistic.

B. Artificial Intelligence and IoT: Legal
Ambiguity of Complex Systems

The Internet of Things ecosystem has shattered
the traditional "data controller-data processor"
dichotomy of law. For example, in a smart
home system, the thermostat manufacturer,
software developer, cloud service provider,
network operator, and Al algorithm developer
are simultaneously involved in the data cycle.
The rise of Web3 dominance also complicates
establishing accountability. A breach in any
link of this chain affects the entire system.
However, law lacks the conceptual tools to
describe this distributed liability structure. For
this reason, the working principles of technical
infrastructures should be defined, and the
elements that need to be protected under basic
legal principles should be evaluated together.

Web3 technologies, decentralized networks
(blockchain), and smart contracts further
exacerbate the problem. While traditional law
is based on the concepts of "legal personality”
and "jurisdiction", an autonomous protocol
running on a blockchain neither belongs to a
country nor has a specific legal personality. If
this protocol processes personal data, who
will be sued? Which court is competent? An
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otonom bir protokol ne bir Ulkeye aittir ne de
belirli bir tizel kisilige sahiptir. Bu protokol
kisisel veri isliyorsa kime dava acilacaktir?
Hangi mahkeme yetkilidir? "Sorumlu gelistirici
muhendistir, sorumlu hizmeti ilk yayina alan
muhataptir" gibi bir yaklasim tipki 1990l
yillarda internet sitesi sahiplerinin tim cezai
sorumlulukta muhatap tutuldugu yaklasimdan
farksizdir. Bugiin internet hukukuna dair ilkeler
bu yaklasimdan c¢ok daha uzak ve teknik
detaylar da icsellestirerek ilerlemektedir fakat
bu bile halen yetersizdir. Bu sorular, mevcut
hukuki dizenlemeler ile cevaplanamamaktadir.
Cevaplansa da gercek bir hukuki koruma ve
hakkin 6zint dizenleyen etkiyaratmamaktadir.
Bununla birlikte verilerin dagitik yapisi ve
islenen kisisel verilerin tek bir muhatabinin
olmamasi  hukukun uygulanmasinda da
zorluk yaratmaktadir. Bu araclara dair yeni
hukuki tanimlamalar ve dizenlemeler ihtiyaci
kacinilmazdir. Mevcut dizenlemeler bireylerin
mahremiyetinin
kalmaktadir.

korunmasinda yetersiz

C. Hukukgu-Miihendis isbirliginin
Zorunlulugu

Hukukun en temel problemi, teknik gercekligi
anlamadan dlzenleme yapma egilimidir.
Ornegin; bir yasa koyucu "kisisel verilerin
silinmesi" hikmi  koyarken, dagitik  bir
veritabaninda silmenin teknik olarak imkansiz
oldugunu bilmiyorsa o hikim uygulanamaz
kalacaktir.  Benzer sekilde, "algoritmanin
aciklanmas!” zorunlulugu getirilirken,
derin  6grenme  modellerinin  milyarlarca
parametreden  olustugu ve  "aciklama"
kavraminin bile tartismali oldugu gercegi goz

ardi edilmektedir.?
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Hukuk fakultelerinde verilen egitim, teknolojiyi
"van konu" olarak gormektedir. Oysa 2025
yilinda bir hukukcusunun, makine 6grenmesi
temellerini, veritabani mimarilerini, kriptografi
prensiplerini ve ag protokollerini bilmesi
gerekmektedir. Aksi takdirde, dizenlemeler
"kagit Uzerinde dogru, pratikte anlamsiz"
olmaya mahkimdur. Fakat bu eksiklik
bireylerin korunmasinda da ciddi bosluklar
olusturmaktadir. KVK Kurulu'nda gorev yapan
hukukgularin, yazilm  miuhendisleri, veri
bilimcilerive siber glivenlik uzmanlariyla stirekli
diyalogicinde olmasi sarttir.

D. Disiplinler Arasi Hukuk Tasarimi: Yeni Bir
Metodoloji

Birdlzenlemetaslagihazirlanirken, mthendislik
ekiplerinin "teknik fizibilite raporu" sunmasi
zorunlu hale getirilmelidir. Ornegin, "G¢ gin
icinde veri ihlali bildirimi" kurali konurken bir
sirketin milyarlarca kayiticeren sistemindeihlali
tespit etmenin ne kadar surdtgu sorulmalidir.
Somut gerceklikten yoksun biryasal diizenleme
ve mihendislik tabanli sireclerin kompleks
isleyici goz ardi edilerek yapilan dizenlemeler
veri mahremiyeti konusunda da sorunlar
yaratmaktadir. Eger tespit slresi teknik
olarak bes glin gerektiriyorsa ¢ gunlik sire
mantiksizdir. Ancak tespitler ancak o mimari
ve o mimarinin ¢alisma prensipleri bilindikten,
anlasildiktan sonra yapildiginda gerekli hukuki
korumayi saglayacaktir.

KVKK'nin yeniden vyapilandirilmasinda, her
madde igin "teknik etki degerlendirmesi"
yapilmalidir. Bu degerlendirme, ilgili
sektorden yazilim sirketleri, siber glvenlik

firmalari ve akademik kurumlarin katilimiyla
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approach holding the developer engineer
responsible or the first party to publish the
service as the responsible party is no different
from the 1990s approach of holding website
owners liable for all criminal responsibility.
Today, the principles of internet law have
moved far beyond this approach and progress
by internalizing technical details, but even this
is still insufficient. These questions cannot
be answered by current legal regulations.
Even if they are answered, the answers do not
create real legal protection or an effect that
safeguards the essence of the right. Moreover,
thedistributed nature of the data and the lack of
a single addressee for processed personal data
also create difficulties in the implementation
of the law. The need for new legal definitions
and regulations regarding these instruments is
inevitable. Current regulations are insufficient
to protect the privacy of individuals.

C. The Necessity of Lawyer-Engineer
Cooperation

The most fundamental problem of law is
the tendency to enact regulations without
understanding the technical reality. For
example, if a legislator does not know
that deletion is technically impossible in a
distributed database while drafting a "deletion
of personal data" provision, that provision will
remain unenforceable. Similarly, while requiring
"algorithm disclosure," the law ignores the
fact that deep learning models consist of
billions of parameters, and even the concept of
"explainability" is controversial.’

The education provided in law faculties treats
technology as a "secondary subject". However,

DATA PRIVACY IN THE AGE OF ARTIFICIAL INTELLIGENCE

in 2025, a lawyer needsto understand the basics
of machine learning, database architectures,
cryptography
protocols. Otherwise, regulations are doomed

principles, and  network
to be "correct on paper but meaningless in
practice." Moreover, this deficiency also creates
serious gaps in the protection of individuals.
It is imperative that lawyers serving on the
KVKK Board maintain constant dialogue
with software engineers, data scientists, and
cybersecurity experts.

D. Interdisciplinary Legal Design: A New
Methodology

When drafting a regulation, engineering teams
should be required to submit a "technical
feasibility report". For example, when setting
a "data breach notification within three days"
rule, one should ask how long it takes to detect
a breach in a company's system with billions of
records. Legal regulations that lack concrete
reality and are made by ignoring complex
engineering-based processes also create
problems in data privacy. If the detection
period technically requires five days, the three-
day period is unreasonable. However, such
determinations will only provide the necessary
legal protection when they are made after
the underlying architecture and its working
principles are known and understood.

In the restructuring of the KVKK, a "technical
impact assessment" should be conducted
for each article. This evaluation should be
conducted with the participation of software
companies, cybersecurity firms, and academic
institutions from the relevant industry. When
drafting the legal text, a "technical application




gerceklestirilmelidir. Hukuk metni yazilirken,

yanina "teknik uygulama kilavuzu"
eklenmelidir. Bu kilavuz, hikmin pratikte
nasil uygulanacagini, hangi teknolojilerin
kullanilabilecegini ~ ve  minimum  teknik

standartlari aciklamalidir.

Hukuk egitimi de koklu sekilde degismelidir.
Hukuk fakiltelerinde "Hukuk ve Teknoloji"
zorunlu ders olmali, 6grenciler temel kodlama,
veri yapilari ve yapay zeka etigi konularinda
egitilmelidir.  Mezuniyet sonrasi uzmanlik
programlarinda, hukukcularin mihendislerle
ortak projeler yirttmesi tesvik edilmelidir.
Sadece boyle bir kiltir degisimi, hukuku
teknolojinin  gerisinden  kurtarabilir. ~ Bu
noktadan sonra geriye gidis olmayacaktir
ve hukuk oOgretisi ve hukukun regile edilme
asamalari bu yapiya daha c¢ok hassasiyet
gostererek ilerlemesi gerekmektedir.

I1l. KVKK'NIN YAPISAL GELiISKILERI:
STATIK DUZENLEME, DINAMIK
SISTEMLER

A. Amacla Sinirlilik ilkesinin Cokiisii

KVKK'nin 4. maddesinde dizenlenen "amacla
sinirlilikilkesi", veritoplanirken belirli biramacin
onceden tanimlanmis olmasini  gerektirir.!
Bununla birlikte, modern yapay zeka sistemleri
bu ilkenin tam tersi bir mantik Uzerine insa
edilmistir. Veri toplama asamasinda amacin
belirsiz  olmasi, sistem 6grendikce yeni
isleme amaclarinin ortaya ¢lkmasi ve 6zgiin
verilerden tlretilmis bilgiler dretilmesi, bu
ilkenin islevselligini ciddi sekilde sorun haline
getirmektedir.
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Cikarimsal veri Uretimi  (inferential data
generation) sorunu ozellikle kritiktir. Finansal
islem  kayitlarindan  psikiyatrik — ozellikler,
tibbi verilerden gelecek hastalik riski, hatta
davranis  desenlerinden siyasal egilimler
tahmin edilebilmektedir.* KVKK'nin mevcut
metni bu tlretilmis bilgilerin hukuki statist
konusunda acik degildir. ilgili kisi orijinal veriye
riza verirken hangi cikarimlarin Uretilecegini
kestirememekte ve kontrol edememektedir.
Acik riza mekanizmasi da yapay zekanin bu
sureclere dahil oldugu noktada belirsizlik
tasimaktadir.  Clnki islemeye konu olan
verilerin  neler oldugunun tespiti sistemin
calisma prensibinden dolayi zorlasmaktadir. Bu
durum, rizanin gergek anlamda "6zgir irade"
ifadesi olup olmadigl sorusunu da glindeme
getirmektedir.

B. Riza Mekanizmasinin islevsel Cokiisii

Dijital ekosistemde riza, teorik anlamda
0zglr secim mekanizmasi olmaktan ziyade,
pratik acidan ‘iliskisel zorunluluk" haline
dontsmustir. Kanuni veri isleme sartlar kural
olarak belirlenmekle birlikte bireylerin kendi
verileri Gzerindeki kontrol ve hakimiyet alani
da giderek azalmaktadir. Secim ozgurliginin
ortadan kalktigi ve bireylerin mevcut dizende
varligini strdirebilmek icin kisilik haklarinin
erozyona ugramasinin ‘yeni normal’ olarak
kabul edildigi  bir sistemin  hakimiyeti
s6z konusudur. Sosyal medya hizmetini
kullanmak, finansal uygulamalara erismek,
hatta kamu hizmetlerinden yararlanmak,
kapsamli veri islemeye riza vermeyi zorunlu
kilmaktadir. Bu baglamda riza, Anayasa'nin
12. maddesi kapsaminda'> "temel hak ve
ozgurlikleri kullanmak i¢in én kosul" haline
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guide" should be provided alongside it. This
guide should explain how the provision will be
applied in practice, what technologies can be
used, and the minimum technical standards.

Legal education should also change radically.
"Law and Technology" should be a compulsory
course in law faculties, and students should be
trained in basic coding, data structures, and
artificial intelligence ethics. In postgraduate
specialization programs, lawyers should be
encouraged to undertake joint projects with
engineers. Only such a cultural change can
prevent law from falling behind technology.
From this point on, there will be no going back,
and legal doctrine and regulatory processes
should proceed with greater sensitivity to this
structure.

I1l. STRUCTURAL CONTRADICTIONS OF
KVKK: STATIC REGULATION, DYNAMIC
SYSTEMS

A. Collapse of the Principle of Purpose
Limitation

The "principle of purpose limitation" regulated
in Article 4 of the KVKK requires that a specific
purpose must be predefined when collecting
data.’® However, modern Al systems are built
on the exact opposite logic of this principle.
The unclear purpose during data collection, the
emergence of new processing purposes as the
system learns, and the production of derived
information from original data seriously
undermine the functionality of this principle.

The problem of inferential data generation is
particularly critical. Psychiatric characteristics
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can be predicted from financial transaction
records, future disease risk can be predicted
from medical data, and even political
tendencies can be predicted from behavioral
patterns.** The current text of the KVKK is not
clear about the legal status of this derived
information. While the data subject consents
to the original data, they cannot predict and
control which inferences will be produced. The
explicit consent mechanism is also unclear
when artificial intelligence is involved in these
processes. Determining what data is subject
to processing becomes difficult due to the
system's working principles. This situation also
raises the question of whether consent is truly
an expression of "free will".

B. Functional Collapse of the Consent
Mechanism

In the digital ecosystem, consent has become
a "relational necessity" rather than a genuinely
free choice mechanism in the theoretical sense.
Although legal data processing conditions
are determined as a general rule, individuals'
control and dominance over their own data is
gradually decreasing. A system has emerged
in which freedom of choice has disappeared
and the erosion of individuals' personal rights
to survive in the current order is accepted as
the "new normal". Using social media services,
accessing financial applications, or even using
public services requires consent to extensive
data processing. In this context, consent
has become a "prerequisite for exercising
fundamental rights and freedoms" within the
scope of Article 12 of the Constitution, and has
therefore become "conditional".** Legally, this
situation questions the legitimacy of consent.




gelmis, dolayisiyla "sartli" nitelik kazanmistir.
Hukuki agidan bu durum, rizanin mesruiyetini
sorgulamaktadir.

Ozellikle sosyal risk altindaki kisiler igin
durumun daha kritik olmasl, sosyal adalet
boyutunu da giindeme getirmektedir. Sosyal
yardim alan bireyler, devlet tarafindan saglanan
hizmetlerden vyararlanabilmek icin, gizlilik
kontrolinden vazgecmeyi kabul etmektedir.
Bu "glc¢ dengesizligi," hukuk sisteminin 6znel
hassasiyetini gerektirmektedir.

GUnumuzde dijital dontsimin hiz
kazanmasiyla birlikte, sahiplik kavrami giderek
belirsizlesen bir cizgiye dogru evrilmektedir.
Fiziksel ~ mulkiyetin  yerini  dijital  erisim
modelleri almakta; bireyler, hizmetlere erisim
saglayabilmek icin artik tek seferlik 6demeler
yerine dizenli ve surekli abonelik sistemlerine
tabi olmaktadir. Bu paradigma degisimi,
yalnizca ekonomik iliskileri degil, ayni zamanda
bireylerin kisisel verileri Uzerindeki kontrolinl
de derinden etkilemektedir.

Dijital ekosistemlerde veri, en degerli varlik
haline gelmis; ancak bu veriler Gzerindeki
hakimiyet, bireylerin iradelerinden bagimsiz
bir sekilde en dusuk seviyelere dogru
gerilemektedir. Kullanicilar, hizmetlere erisim
karsiliginda  kisisel  bilgilerini  paylasmak
zorunda kalmakta ve bu slrecte veri isleme
mekanizmalari Uzerinde gercek bir kontrol
saglayamamaktadir. Boylece, bireylerin
mahremiyet alani daralirken, veri sahipligi
kavrami da giderek kurumsal aktorlerin lehine

yeniden tanimlanmaktadir.
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Bu donusim, hukuki ve etik agidan onemli

tartismalar beraberinde getirmektedir.
Ozellikle kisisel verilerin korunmasi ve bireylerin
dijital kimlikleri Uzerindeki tasarruf hakki,
gelecegin dijital toplumunda kritik bir mesele

olarak karsimiza ctkmaktadir.

C. Silme Hakkinin Teknik Ger¢eklikle
Uyumsuzlugu

KVKK'nin 7. ve 11. maddelerinde dizenlenen
kisisel verilerin silinmesi, yok edilmesi veya
anonim hale getirilmesi ve ilgili kisinin
haklari kapsaminda dizenlenen, silme hakki,
makine  Ogrenmesi  sistemlerinin  yapisal
ozellikleri karsisinda uygulanabilirlik sorunu
yasamaktadir.'* Veri sorumlusu verileri silse
dahi, modeliegitmekte kullanilmis parametreler
kalici olarak sistemde vyer almaya devam
etmektedir. "Machine learning" teknolojileri
gelisim halinde olsa da, mevcut seviyede
eksiksiz silmeyi garanti edememektedir.

Bu durum, ilgili kisinin "dijital izi" ¢ikarmaya
iliskin - hakkinin,  teknolojik  kisitlamalar
nedeniyle sinirlandigl anlamina gelmektedir.
Hukuk, bu celiskiyi ¢ozmek icin yeni
kategoriler tanitmalidir. "Etkisizlestirme hakki"
(deactivation right) gibi kavramlar, silme
hakkina alternatif bir koruma mekanizmasi
sunabilir: Veriler silinmeseler dahi, gelecekte
herhangi  bir islemede kullanilmayacaklari
garantisi verilebilir. Sonuc olarak, yapay zeka
ve makine 6grenmesi teknolojilerinin hizla
yayginlasmasi, kisisel verilerin korunmasina
iliskin ~ klasik  hukuki araclarin  yeniden
kilmaktadir.
KVKK'nin mevcut cergevesi, geleneksel veri

degerlendirilmesini  zorunlu

isleme strecleriicin tasarlanmis olup algoritmik
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The fact that the situation is particularly critical
for people at social risk also brings the social
justice dimension to the agenda. Individuals
receiving social assistance agree to give up
privacy control in order to benefit from state-
provided services. This "power imbalance"
requires the particular sensitivity of the legal
system.

Today, with the acceleration of digital
transformation, the concept of ownership is
evolving towards an increasingly ambiguous
boundary. Digital access models are replacing
physical property; individuals are now subject
to regular and continuous subscription
systems instead of one-time payments to
access services. This paradigm shift profoundly
impacts not only economic relations but also
individuals' control over their personal data.

Data has become the most valuable asset in
digital ecosystems; however, dominance over
this data is declining regardless of individuals'
will. Users are forced to share personal
information in exchange for access to services,
lacking any real control over data processing
mechanisms in the process. Thus, while
individuals' privacy space is narrowing, the
concept of data ownership is gradually being
redefined in favor of corporate actors.

This transformation brings with it important
legal and ethical discussions. In particular,
the protection of personal data and the right
to dispose of individuals' digital identities
emerges as a critical issue in the digital society
of the future.
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C. Incompatibility of the Right to Erasure
with Technical Reality

The right to erase, destroy, or anonymize
personal data regulated in Articles 7 and 11 of
the KVKK, and the right to erasure regulated
within the scope of the rights of the data
subject, faces applicability problems given
the structural features of machine learning
systems.”* Even if the data controller deletes
the data, the parameters used to train the
model continue to be permanently present in
the system. Although "machine unlearning"
technologies are in development, they cannot
guarantee complete deletion at the current
level.

This means that the data subject's right to
erase their "digital trace" is limited due to
technological limitations. Law should introduce
new categories to resolve this contradiction.
Concepts such as the "right to deactivation”
can offer an alternative protection mechanism
to the right of erasure: Even if the data is not
deleted, it can be guaranteed that it will not be
used for any future processing. In conclusion,
the rapid proliferation of artificial intelligence
and machinelearningtechnologies necessitates
a reevaluation of classical legal instruments
regarding the protection of personal data. The
current framework of the KVKK is designed
for traditional data processing processes and
cannot adequately cover the permanent data
traces created by algorithmic systems. For this
reason, it seems inevitable for the legislator to
develop new categories of rights compatible
with technological realities and to adopt
dynamic and technology-neutral regulations
that go beyond the "right to be forgotten".
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sistemlerin yarattigl kalici veri izlerini yeterince
kapsayamamaktadir.  Bu nedenle kanun
koyucunun, teknolojik gergekliklerle uyumlu
yeni hak kategorileri gelistirmesi ve "unutulma
hakki"nin o6tesine gecen, dinamik ve teknoloji-
notr dizenlemeler benimsemesi kacinilmaz
goriinmektedir.

IV. ANAYASAL VE YASAL REFORMLAR

A. Anayasal Diizeyde Yeniden Tanim: Dijital
Mahremiyet Hakki

Anayasa Mahkemesi'nin ictihad, ozel
hayatin  gizliligi  hakkini ~ "kisinin  kisiligini
gelistirmesi ve toplumsal yasama katilimini
saglamasl acisindan vazgecilmez" olarak
nitelendirmektedir.** Ancak bu tanim, dijital
cagda donlusim gerektirmektedir.  Bugin
mahremiyet, sadece "devletin midahalesinden
korunma" degil, "veriislemcilerin matematiksel
modeller yoluyla yaratilan dijital ikizin bireyin
kontroll altinda olmasi” anlamina gelmektedir.

Anayasa'nin  20. maddesinin kapsami, aglk
sekilde genisletilmelidir. Yeni hikim, orijinal
veriler yaninda tiretilmis veriler, cikarimsal
veriler ve tahminsel veriler (predictive profiling)
seklinde dort veri kategorisini agik¢a koruma
altina almalidir. Daha da onemlisi, ilgili kisi,
kendisini  etkileyen  otomatik  kararlarin
nedenini, teknik ifadeler kullanilmadan, siradan
bir kisinin anlayabilecegi sekilde 6grenme hakki
sahibi olmalidir.

Dijital egemenlik (digital sovereignty) kavrami,
temel bir hak olarak taninmalidir. Bu, bireyin
kendi verilerine milkiyet hakkina benzer bir
kontrol yetkisi sahibi olmasiniifade eder. Sosyal
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medya sirketleri, bireylerin verilerini kullanarak
ticari deger Uretirken bireyin bu degerden
herhangi bir fayda elde etmemesi, hukuki ve
etik agidan sorunsuz degildir.

B. KVKK Reformu: Acil Hukuki Miidahaleler

KVKK'ya "Yapay Zeka Sistemlerinde Kisisel Veri
Isleme" baslikli yeni hikimler eklenmelidir.
Mevcut durumda elbette ki belirli normatif
dizenlemeler vardir ancak bu dizenlemeler
seffaflik icermemektedir. Ayrica kanunlarda
yapay zeka sistemlerine dair 6zel hikimler
hentz bulunmamaktadir ancak bu konuda
dinyada da gerekli donisim baslamistir.
Dizenlenecek  bu  maddeler, algoritmik
kararlarin nedenini aciklama yukimlulugind,
otomatik profilleme faaliyetlerinden &nce
bilgilendirilme hakkini ve model egitiminde
kullanilan veri kategorilerinin  agiklanmasi
gereksinimini icermelidir.*®

Rizamekanizmasi, "katmanliriza modeli" (tiered
consent model) seklinde yapilandiriimalidir.
llgili kisi, orijinal veri toplanmasi icin riza
verirken, c¢ikarimsal veriler ve tahminsel
profilleme icin ayri onaylar verebilmelidir. Bu
ayristirma, rizanin gercek anlamda "bildikten
sonraverilen onay" (informed consent) olmasini
saglayacaktir.

loT ekosisteminde veri sorumlulugu
bulaniklasmistir. ~ Cihaz  Ureticisi,  hizmet
saglayici, ag operatord ve veri analisti
arasinda sorumluluk yayilmis durumdadir.
KVKK'da "sorumluluk zinciri ilkesi" (chain
of responsibility) tanitilmali, her aktorin
sorumluluk alanr kesin olarak belirlenmeli ve
tedbir alma yukdmldlikleri tanimlanmalidir.
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IV. CONSTITUTIONAL AND LEGAL REFORMS

A. Constitutional Redefinition: The Right to
Digital Privacy

The case law of the Constitutional Court
describes the right to privacy as "indispensable
for developing one's personality and enabling
one's participation in social life." However, this
definition requires transformation in the digital
age. Today, privacy means not only "protection
from government interference", but also "the
individual's control over the digital twin created
by data processors through mathematical
models."

The scope of Article 20 of the Constitution
should be explicitly expanded. The new
provision should explicitly protect four
categories of data: original data, derived data,
inferential data, and predictive profiling. More
importantly, the subject of data should have
the right to learn the reason for automated
decisions that affect them in a way that an
ordinary person can understand, without
technical jargon.

The concept of digital sovereignty should be
recognized as a fundamental right. This means
that an individual has control authority similar
to ownership rights over their own data. While
social media companies generate commercial
value by using individuals' data, it is legally and
ethically problematic for the individual not to
derive any benefit from this value.
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B. KVKK Reform: Urgent Legal Interventions

New provisions titled "Personal Data Processing
in Artificial Intelligence Systems" should be
added to the KVKK. Currently, there are certain
normative regulations, but these regulations
lack transparency. In addition, there are
no special provisions regarding artificial
intelligence systems in the laws yet, but the
necessary transformation has started globally
in this regard. The articles to be enacted should
include the obligation to disclose the reason for
algorithmic decisions, the right to be informed
prior to automated profiling activities, and the
requirement to disclose the categories of data
used in model training.*®

The consent mechanism should be structured
as a "tiered consent model". The data subject
must be able to provide separate consents for
inferential data and predictive profiling while
consenting to the original data collection. This
separation will ensure that consent is truly
"informed consent".

Data responsibility in the loT ecosystem has
become blurred. Responsibility is spread across
the device manufacturer, service provider,
network operator, and data analyst. The "chain
ofresponsibility" principle should beintroduced
in the KVKK, the scope of responsibility of each
actor should be precisely determined, and
the obligations to take measures should be
defined. The data controller-data processor
structure alone will no longer suffice to carry
these elements. The reason is clear: the focus
should be on tomorrow's landscape, not
today's perspective. Otherwise, very serious
and complex legal problems will arise. Most




Clnku veri sorumlusu - veriisleyen yapilanmasi
artik bu unsurlari tek basina tasimaya yeterli
seviyede olamayacaktir. Sebebi ise cok aciktir
bugliniin bakis acisi ile degil yarinin dizlemiyle
odaklanarak bakilmalidir. Aksi takdirde telafi
edilmesi de ¢ok ciddi karmasik hukuki sorunlar
glindeme gelecektir. En 6nemlisi de bireylerin
“kisilik hakki” telafisi mimkin olmayan zarar ve
sonuglari da beraberinde getirecektir.

C. Tasarima Gore Gizlilik: Hukuki Zorunluluk

"Privacy by Design" ilkesi, sadece tavsiye
niteliginde degil, hukuki yukimlulik olarak
kodlanmalidir.BirloT cihazininpazarlanabilmesi,
gizlilik  koruma mekanizmalarini  tasarim
asamasindan  itibaren  icermesine  bagli
olmalidir.  KVK Kurumu, sertifika sistemi
araciligiyla, bu gerekliliklerin uygulanmasini
denetlemelidir. Yani artik sadece donanimin
belirli standartlar agisindan kontrold, saglk
yonlinden etkileri, guvenligi gibi denetim
unsurlari yazilimlar i¢in de gecerli olmalidir.
Mevcut regllasyonlarin “kisisel verileri koruma
kanunu”, kisisel verileri koruyamayan kanun
olarak kalmasinin otesinde bir yaklasim ile ele
alinmasi gerekmektedir.

Bu uygulamanin basarisi, hukuk disiplini ile
muihendislik ve bilgisayar bilimleri arasindaki
isbirligine  baghdir.  Teknik  Danismanlar
Kurulu olusturarak, KVKK tarafindan alinan
kararlarin "teknik olarak mimkin ve pratik"
olup olmadigi degerlendirilmelidir. 6698 sayili
Kisisel Verilerin Korunmasi Kanunu, 2016 yilinda
ylrarlige girdiginde kisisel verilerin yurt disina
aktarimi konusunda oldukga katr bir yaklasim
benimsemisti. Kanunun ilk halinde, yurt disina
veri aktarimi kural olarak yasaklanmis ve
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yalnizca belirli istisnai durumlarda mumkin
kiinmisti.  Bu dlzenleme, kisisel verilerin
korunmasi acisindan 6nemli bir adim olarak
gorilse de teknolojik altyapilar ve internet
ekosistemi dikkate alindiginda uygulamada
ciddi  zorluklar barindiriyordu.2024 yilinda
yapilan kanun giincellemeleriile yurt disina veri
aktarimina iliskin kurallar kokld degisiklikler
gecirdi.  Ozellikle "anzi aktarim"  kavrami
glindeme gelerek belirli kosullar altinda yurt
disina veri aktarimina esneklik saglandi. Ancak
bu degisiklikler, uygulamada karsilasilan temel
sorunlari ¢ozmekte yetersiz kaldi. Cinki arizi
aktarimin nezaman ve nerede basladigini tespit
etmek, hikmin vyazildigi sekliyle ve teknik
acidan ele alindiginda sireg yine karmasik bir
haldedir.

Dolayisiyla ne 2016 yilinda yurirlige giren
ilk duzenleme ne de 2024 yilinda yapilan
glincellemeler, teknolojik altyapilara tam
anlamiyla uygun bir cerceve sunabilmektedir.
Bunun temel sebebi, dizenlemelerin tek basina
sonu¢ dogurabilecek nitelikte olmamasidir.
Ornegin, BTK, Erisim Saglayicilar Birligi veya
internet Servis Saglayicilar binyesinde hangi
sunucunun yurt disinda oldugu, kullanici veya
verisorumlusuagisindan¢oguzamanbilinemez.
CUnkd verileri isleyen kullanici bunu bilemez.
lletilen verinin  hangi Ulkeye aktarildigini
belirlemek, mevcut teknik imkanlarla imkansiza
yakindir. Kullanicr basit bir e-posta gonderirken
bile kendisine gonderilen iletinin hangi
Ulkedeki veri tabaninda depolanacag bilgisi
verilemez. Sadece bir domain adresi tUizerinden
bir servisin yurt icinde mi yoksa yurt disinda
mi bulundugunu anlamak mimkin degildir.
Bu durum, dizenlemelerin uygulanabilirligini
ciddi sekilde sinirlandirmaktadir. Sonuc olarak
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importantly, individuals' "personal rights" will
suffer irreparable damage and consequences.

C. Privacy by Design: Legal Obligation

The principle of "Privacy by Design" should
be codified as a legal obligation, not just a
recommendation. The marketability of an loT
device must depend on incorporating privacy
protection mechanisms from the design
stage. The KVKK Authority should supervise
the implementation of these requirements
through a certification system. In other words,
control elements such as hardware standards,
health effects, and security should also apply
to software. Existing regulations need to be
approached beyond the fact that the "personal
data protection law" remains a law that cannot
protect personal data.

The success of this application depends on
collaboration between law and engineering/
computer science. By establishing a Technical
Advisory Board, it should be evaluated whether
the decisions made by the KVKK are "technically
feasible and practical". When the Personal Data
Protection Law No. 6698 cameinto forcein 2016,
it adopted a very strict approach to the transfer
of personal data abroad. In the first version of
the law, data transfer abroad was prohibited as
a rule and only possible in certain exceptional
cases. Although this regulation was seen as an
important step in terms of protecting personal
data, it posed serious challenges in practice
considering  technological  infrastructures
and the internet ecosystem. With the law
updates made in 2024, the rules regarding data
transfer abroad underwent radical changes. In
particular, the concept of "incidental transfer"
emerged, providing flexibility for data transfer
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abroad under certain conditions. However,
these changes were insufficient to address the
fundamental issues encountered in practice.
Determining when and where incidental
transfer begins, as written in the provision
and considered from a technical perspective,
remains complicated.

Therefore, neither the first regulation that
came into force in 2016 nor the updates made
in 2024 can provide a framework that is fully
compatible with technological infrastructures.
The main reason for this is that regulations
alone cannot produce results. For example, it
is often unknown to the user or data controller
which server is located abroad within the BTK
(Information and Communication Technologies
Authority), Access Providers Association, or
Internet Service Providers. The user processing
the data simply cannot know this. It is almost
impossible to determine to which country the
transmitted data is transferred with current
technical capabilities. Even when a user sends
a simple email, it is not possible to know in
which country the sent message will be stored
in a database. It is not possible to determine
whether a service is located domestically or
abroad based on just one domain address.
This severely limits the enforceability of
regulations. As a result, this is a small example
of how disconnected the legislator has
become from technological realities. Legal
regulations created with this perspective are
neither sufficient to serve their purpose nor
offer mechanisms to protect the essence of
the right. It would not be wrong to say that
regulations made while ignoring technological
considerations have no effect in terms of
problem solving and protecting rights.




kanun koyucunun da teknolojik gercekliklerden
ne kadar kopuk dizenlemeler yapmis
olduguna kiictik bir érnektir. Bu perspektif ile
duzenlenen hukuki dizenlemeler ne amaca
hizmet edebilecek yeterliliktedir ne da hakkin
6zUnl korumaya mekanizmalar sunmaktadir.
Teknolojik yaklasimi géz ardi ederek yapilmis
dizenlemelerin de sorun ¢6zme, hakki koruma
acisindan etkisi olmadigini séylemek de yanlis
olmayacaktir.

V. HUKUKI DUSUNCE PARADIGMASININ
DONUSUMU

A. Mutlakiyetten Pragmatizme
Hukuk,  "mikemmel  gizlilik  saglama"
misyonundan "kontrolli seffaflik ve zarar
azaltma" misyonuna gecmek zorundadir. Tam
mahremiyet, dijital cagda teknik bir imkansizlik
haline gelmistir. Anayasa'nin 13. maddesi
"olctluluk ilkesi" baglaminda, dizenlemeler
makul  koruma, kademeli uygulama ve
teknolojik notralite ilkelerini gozetmelidir.

B. Evrimci Hukuk: Dinamik Giincelleme
Mekanizmasi

KVKK'nin mevcut yapisi statik bir dizenlemedir.
Teknolojik gelismelerin hizina uyum
saglayabilmek icin  "kanun degerlendirme"
(sunset clauses) mekanizmasi kurulmalidir.
Her hukuki dizenleme, vyedi yil slresi ile
sinirlandinlmali, bu slrenin  sonunda "bu
hikim hala gecerli mi?" sorusu sorulmalidir.
Teknoloji cok ilerlemisse, hikim tamamen

yeniden yazilmalidir.
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Ek olarak, KVKK binyesinde "Gelecege Bakis
Kurulu" (Future Watch Board) olusturulmali,
bu kurul teknolojik gelismeleri takip ederek,
onceden  hukuki reformlarn  Onerecektir.
Ornegin, kuantum bilgisayarlarinin - mevcut
sifrelemeyi kiracag biliniyorsa, simdiden "post-
kuantum kriptografi" standartlari zorunlu hale
getirilmelidir.

VI. YENi HAKLAR VE KORUMA
MEKANIZMALARI

A. Veri Hakki: Yeni Bir Temel Hak Olarak
Taninmasi

Hukuk, "veri mahremiyeti"nden daha ileriye
gitmeli ve "veri hakki" kavramini temel bir hak
olarak tanimalidir. Bu hak, erisim, kullanma,
degistirme, silme ve veriden ekonomik fayda
elde etme haklarini kapsamalidir. Bu, bireyin
kendi verilerini ticari amagla "kiralayip" gelir
elde etmesine imkan vermek demektir. Mevcut
dizenlemelerde bu hak anayasal olarak
dizenlenmekle birlikte muglak ve vyetersiz
gelmektedir.  Veri sorumlulari veri isleme
faaliyetleri agisindan seffaf olmadiklari gibi
bu verilere erisim konusunda da yeterli imkan
tanimamaktadir. Kaldi ki teknolojik gelismeler
de verilerin adeta bir miknatis tutulup
ayristirilabilir olmasi imkani kolay degildir,
veriler karmasik ve i¢ ice gecmis haldedir hal
boyle olunca bu tasnifi de zorlagtirmaktadir.

Saglik arastirmacilari bir bireyin saglik verilerini
kullanmak istiyorsa bu birey "veri kiras!"
alabilmelidir. Bu yaklasim, "veri emek" (data
labor) kavramini tanidigi kadar, ekonomik
acidan da adil bir paylasim mekanizmasi
olusturmaktadir. Avrupa Birligi'nin hazirlamakta
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V. TRANSFORMATION OF THE LEGAL
THOUGHT PARADIGM

A. From Absolutism to Pragmatism

The law has to move from the mission of
"providing perfect privacy" to the mission of
"controlled transparency and harm reduction".
Complete privacy has become a technical
impossibility in the digital age. In the context
of Article 13 of the Constitution, under the
"principle of proportionality", regulations
should observe the principles of reasonable
protection, gradual implementation, and
technological neutrality.

B. Evolutionary Law: Dynamic Update
Mechanism

The current structure of the KVKK is a static
regulation. In order to adapt to the pace of
technological developments, a "sunset clauses”
mechanism should be established. Each legal
regulation should be limited to a period of
seven years, and at the end of this period, the
question "Is this provision still valid?" should be
asked. If technology has advanced significantly,
the provision must be completely rewritten.

In addition, a "Future Watch Board" should be
established within the KVKK, which will follow
technological developments and propose legal
reforms in advance. For example, if it is known
that quantum computers will break existing
encryption, "post-quantum  cryptography"
standards should be made mandatory now.
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VI. NEW RIGHTS AND PROTECTION
MECHANISMS

A. The Right to Data: Recognition as a New
Fundamental Right

The law should go beyond "data privacy" and
recognize the concept of "data rights" as a
fundamental right. This right should include
the rights to access, use, modify, delete, and
derive economic benefit from data. This means
allowing an individual to "rent" their own data
for commercial purposes and generate income.
Although this right is constitutionally regulated
in current regulations, it is ambiguous and
insufficient. Data controllersare nottransparent
regarding data processing activities and do not
provide sufficient access to this data. Moreover,
in technological developments, holding and
separating data like a magnet is not easy;
data is complex and intertwined, which makes
classification difficult.

If health researchers want to use an individual's
health data, that individual should be able
to receive "data rent". This approach not only
recognizes the concept of "data labor" but
also creates an economically fair sharing
mechanism. The data regulations that the
European Union is preparing represent
pioneering steps in this regard. Tirkiye can
adopt these regulations and adapt them to
national conditions. If an activity is carried
out on a person's data, a corresponding value
should be created. The approach of obtaining
information in connection with the purpose,
proportionately and within limits, and using
it as desired while ignoring individuals in the
income model based on their data should no




oldugu veri dizenlemeleri, bu konuda 6ncl
adimlart  temsil etmektedir.  Tlrkiye bu
dizenlemeleri benimseyip, ulusal kosullara
uyarlayabilir. Eger ki bir kisinin verileri Gzerinden
faaliyet gerceklestiriliyor ise bu verilerin de bir
karsiligr olusturulmalidir. Amagla baglantili,
olclll ve sinir amacg ile denilip bilgileri elde
edip dilenildigi gibi kullanilmasi ve Kkisilerin
verileri Uzerinden saglanan gelir modelinde
bireylerin yok sayilmasi artik dogru bir yaklasim
olarak degerlendirilmemelidir. Kisisel verilerin
teknolojinin getirdigi yeniliklerden dolayi farkli
dontstmlerine iliskin de dizenlemelerde ¢zel
bir hassasiyet ve kinlim verilmelidir. Yapay
zeka ve yeni teknolojilerin eksponansiyel bir
biyime ile ilerlemesi kanun metinlerinde
yazan htukiumlerin de uygulanmasinda yetersiz
kalmasina sebep olmaktadir. Kisisel verilerin
Uzerindeki hakimiyet ve kontrol mekanizmalari
eklenmelidir.

B. Sosyal Adalet Boyutu: Kirilgan Gruplarin
Korunmasi

Veri mahremiyeti koruma, sadece bireysel hak
degil, toplumsal adalet meselesidir. Dislk
gelir seviyesi, dustk egitim seviyesi ve temel
kamusal hizmetlere baghlg vyiksek olan
bireyler, veri istismarina en fazla ugramaktadir.
Sosyal yardim alan kisi, engelli birey, yasli nifus
gibi kirllgan gruplar, arttirilmis koruma gérmek
hakkina sahip olmalidir.

KVKK'da "Sosyal Koruma ilkesi" tanitilmali, bu
gruplar agisindan rizanin daha kati sartlara
bagli olmasi ve bireyin veri islemesine kars
daha glcli  denetim  mekanizmalarinin
olmasi saglanmalidir. Ornegin, sosyal yardim
sistemindeki veri toplamasi mutlaka minimalist
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olmaliveyardim alimiile veri paylasimiarasinda
baglanti  kurulmamalidir.  Cinkl bireylerin
kirilgan grupta olmasindan faydalanilmakla
birlikte kisilere ait kisisel veriler kolaylikla elde
edilip kisilerin mahremiyetine de ciddi zarar
vermektedir.

C. Algoritmik Karar Vermeye iliskin Kontrol
Mekanizmalari

KVKK'nin 11. maddesinde dizenlenen otomatik
karar vermeye iliskin  hikim, glnimiz
uygulamalar karsisinda kapsamli bir revizyona
ihtiyac duymaktadir.Yeni bir hikiim, otomatik
kararlarin yani sira, bu kararlardan tiretilmis
insan kararlarini da kapsamalidir. Ornegin, bir
yapay zekasistemikredireddinidnerdive gercek
kisi, mufettis bunu onayladiysa bu "otomatik
karar" kategorisinde degerlendirilebilir.

llgili kisi, kendisini etkileyen her karar icin,
aciklama talep etme hakki sahibi olmalidir.
Bu aciklamalar, "algoritma logit degeri x
idi" seklinde teknik terminoloji icermemeli,
ortalama bir kisinin anlayabilecegi bir dilde
yapilmalidir.  Aciklamadan  sonra,  birey,
otomatik karar mekanizmasi tarafindan degil,
yeniden degerlendirme talep edebilmeli ve
bu talep makul bir strede yanitlanmalidir. Bu
mekanizma, "algoritmik adalet" (algorithmic
justice) anlamina gelmektedir.

VIl. GUNLUK HAYAT VE UYGULAMALAR
A. Bireyin Veri Hayati: Ornek Giinliik Senaryo
Ornegin; Sabah 06:30 akilli alarm saati, 07:00

akilli dus, 07:30 akilli kahve makinesi, 08:00
kisisellestirilmis haber 6zeti, 08:15 akilli arac
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longer be considered correct. Regarding the
different transformations of personal data due
to technological innovations, special sensitivity
and detailed provisions should be included
in the regulations. The exponential growth of
artificial intelligence and new technologies
causes the provisions written in legal texts
to be insufficient in their implementation.
Dominance and control mechanisms over
personal data should be added.

B. Social Justice Dimension: Protecting
Vulnerable Groups

Data privacy protection is not only a matter
of individual rights but also of social justice.
Individuals with low income levels, low
education levels, and high dependence on
basic public services are most exposed to
data abuse. Vulnerable groups such as social
assistance recipients, disabled individuals, and
the elderly population should have the right to
enhanced protection.

The "Social Protection Principle" should be
introduced in the KVKK; it should be ensured
that consent is subject to stricter conditions for
these groups and that there are stronger control
mechanisms against data processing involving
the individual. For example, data collection
in the social assistance system must be
minimalist and must not link receiving benefits
to data sharing. Because while individuals are
in a vulnerable group, their personal data can
be easily obtained, seriously damaging their
privacy.
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C. Control Mechanisms for Algorithmic
Decision Making

The provision regarding automated decision-
making regulated in Article 11 of the KVKK
needs a comprehensive revision given
today's practices. A new provision should
cover automated decisions, as well as human
decisions derived from those decisions. For
example, if an Al system has suggested a loan
refusal,and the natural person—theinspector—
has approved it, this may be considered in the
"automated decision" category.

The data subject should have the right to
request an explanation for every decision that
affects them. These explanations should not
contain technical terminology such as "the
algorithm logit value was x" and should be
provided in language that the average person
can understand. After disclosure, the individual
should be able to request a re-evaluation by a
non-automated mechanism, and this request
should be answered within a reasonable
time. This mechanism represents "algorithmic
justice".

VII. DAILY LIFE AND PRACTICES

A. An Individual's Data Life: A Sample Daily
Scenario

For example: 06:30 AM smart alarm clock, 07:00
smart shower, 07:30 smart coffee machine,
08:00 personalized news summary, 08:15
smart car navigation, 08:30 GPS location
tracking, 12:00 behavioral analysis on the
office computer, 18:00 return route suggestion,
20:00 viewing preferences, 22:00 sleep data
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navigasyonu, 08:30 GPS konumu takibi, 12:00
ofis bilgisayarinda davranis analizi, 18:00 donis
rotasi 6nerisi, 20:00 izleme tercihleri, 22:00 uyku
verisi kaydi. GUnlik Uretilen veri miktari giderek
artmaktadir. Her yeni bir uygulama her yeni bir
loT teknoloji ve her internete bagl olarak islem
gerceklestiren donanim ve yazilim bireylerin
profillestiriimesinde ve kisisel veri elde
edilmesinde ciddi basamak olusturmaktadir.

Bu veriler, fiziksel kisiden ¢ok daha ayrintili bir
dijital ikiz olusturmaktadir: kalp atis hizindan,
uyku dizeninden, harcama aliskanliklarindan,
izleme tercihlerine ve sosyal iliskilerine
kadar her sey. Bir yapay zeka sistemi bu
verileri analiz ederek gelecek tahminlerinde
bulunabilmektedir. Bu tahminler, sigorta
sirketlerine, isverenlere hatta devlet
kurumlarina satilmaktadir.  Birey ise bu
islemlerden tamamen habersizdir. Iste burada

seffaf diizenlemelere ihtiyac vardir.

Hukuki agidan bu durum, bireyin "geleceginin
matematiksel olarak 6nceden belirlenmis"
olmasi anlamina gelmektedir. Ozglr irade,
teorik bir kavram olmaktan ¢ikip hesaplanmis
birtahmine dontismektedir. Bu,insan onurunun
temelini sarsmaktadir.

B.Biyometrik Verilerin Hiyerarsik Korunmasi

YUz tanima, parmak izi, iris taramasl ve ses
kaydi gibi biyometrik veriler, kisinin fiziksel
kimliginin dogrudan temsilleridir. Bu veriler
degistirilemez, geri alinamaz ve yasam boyu
sabittir. Bir sifre unutuldugunda degistirilebilir,
ancak biyometrik verilerin ihlale ugramasi
durumunda geri donlsli yoktur. Bu gercek,
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biyometrik verilerin ¢zel bir koruma rejimine
tabi olmasi gerektigini ortaya koymaktadir.
Halihazirda 0zel nitelikli  kisisel verilerin
islenmesinde sartlar daha agir tutulmaktadir.
Ama gerekli dizenlemelerin yeterli koruma
saglamadigr kisisel verileri koruma kurumu
kararlarindan ve yargl kararlarindan da
rahatlikla gorilebilmektedir.

Turkiye'de akilli sehir uygulamalari, havaalani
glvenlik sistemleri, bankacilik islemlerive hatta
ozel sektor ofislerinde giderek yayginlasan
biyometrik  tanimlama  sistemleri, hentz
yeterince diizenlenmemis bir alandir. KYKK'nin
6. maddesinde’® ozel nitelikli kisisel veriler
kategorisinde biyometrik verilere atifyapilmakla
birlikte, bu verilerin toplanmasi, saklanmasi ve
ozellikle Ggiincl kisilerle paylasiimasina iliskin
net standartlar bulunmamaktadir.

KVKK'ya  eklenecek vyeni  bir hikiumle,
biyometrik verilerin toplanmasi igin "katmanli
koruma modeli" benimsenmelidir. Bu model
Uc duzey icermelidir: Birinci dizey, sadece
yerel cihazda saklanan ve hicbir zaman merkezi
sisteme yiklenmeyen verilerdir. ikinci duzey,
gecici dogrulama amacli kullanilan ve islem
sonrasi otomatik silinen verilerdir. Uclnci
dizey ise, yasal zorunluluk geregi merkezi
sistemde tutulan ancak kati sifreleme ve erisim
denetimi altinda olan verilerdir. Son olarak
da bu mekanizmalarin isleyisi ile ilgili yapisal
ve operasyonel detaylar belirlenip ortaya
konulmalidir. Normatif dizenlemelerin yapilip
ylrirlige alinmasi hakkin 6zinli korumakta
yetersiz kaldigl olceklendirmenin yapilamadig
ve hikimlerin metruk kaldigr agiktir.

YAPAY ZEKA CAGINDA VERI MAHREMIYETI

ENG

recording. The amount of data generated daily
is increasing. Every new application, every
new |oT technology, and every hardware and
software connected to the internet represents
a significant step in profiling individuals and
obtaining personal data.

This data forms a digital twin that is much more
detailed than the physical person: everything
from heartrate, sleep patterns, spending habits,
viewing preferences, to social relationships.
An artificial intelligence system can analyze
this data and make future predictions. These
predictions are sold to insurance companies,
employers, and even government agencies.
The individual is completely unaware of
these processes. This is where transparent
regulations are needed.

Legally, this means that the individual's "future
is mathematically predetermined". Free will is
no longeratheoretical concept but a calculated
prediction. This undermines the foundation of
human dignity.

B. Hierarchical Protection of Biometric Data

Biometric data, such as facial recognition,
fingerprints, iris scans, and voice recordings,
are direct representations of one's physical
identity. This data is unchangeable, irreversible,
and fixed for life. A password can be changed
if forgotten, but biometric data breaches are
irreversible. This fact reveals that biometric
data must be subject to a special protection
regime. Currently, the conditions for the
processing of special categories of personal
data are more stringent. However, it can be
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clearly observed from the decisions of the
Personal Data Protection Authority and judicial
decisions that the existing regulations do not
provide sufficient protection.

In Tdrkiye, smart city applications, airport
security systems, banking transactions, and
even biometric identification systems, which
are becoming increasingly common in private
sector offices, constitute an area that is not yet
sufficiently regulated. Although Article 6 of the
KVKK?® refers to biometric data in the category
of special categories of personal data, there
are no clear standards regarding the collection,
storage, and sharing of this data with third
parties.

With a new provision to be added to the KVKK, a
"layered protection model" should be adopted
for the collection of biometric data. This model
should include three levels: The first level is
data stored only on the local device and never
uploaded to a central system. The second
level is data used for temporary verification
purposes and automatically deleted after
processing. The third level is data retained in a
central system as required by law but subject
to strict encryption and access control. Finally,
structural and operational details related to
the functioning of these mechanisms should
be determined and disclosed. It is clear that
merely enacting and implementing normative
regulationsisinsufficientto protect the essence
of the right; proper scaling cannot be achieved,
and the provisions remain abandoned.
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C. Cocuklarin Dijital Mahremiyeti: On
Koruma ilkesi

Dijital cagda cocuklar, veri Uretiminin en
savunmasliz aktorleridir. Egitim platformlary,
oyun uygulamalari, sosyal medya ve akilli
oyuncaklar araciligiyla c¢ocuklarin davranis,
tercih ve 6grenme sirecleri surekli kayit altina
alinmaktadir. Bu verilerin gelecekte ¢ocugun
aleyhine kullanilmasi, toplumsal agidan kabul
edilemez bir risktir. ik olarak, veliler genellikle
hangiverilerintoplandiginive nasil kullanildigini
tam anlamiyla  kavrayamamaktadir.  Ikinci
olarak, cocugun kendisinin "dijital okuryazarlik"
egitimi almadan, kisisel verilerinin degerini ve
risklerini anlayabilmesi beklenemez.

Turkiye'nin egitim sistemine "dijital mahremiyet
egitimi"  dersi  dahil edilmelidir.  ilkokul
seviyesinden itibaren cocuklara, internet
glvenligi yaninda veri mahremiyeti, kisisel
bilgi koruma ve dijital ayak izinin sonugclari
ogretilmelidir. Ekolarak, cocuklarayonelikdijital
hizmetlerde "6n koruma ilkesi" (precautionary
principle) uygulanmalidir. Cocuk verilerinin
ticari amacli kullanimi ise zorlastinlmalidir.

VIIl. TEKNOLOJIK VE ULUSLARARASI
BOYUTLAR

A. Yapay Zeka Seffafligi ve Aciklanma Hakki

Algoritmik kararlarin seffafligi meselesi, sadece
teknik bir konu degil, demokratik mesruiyetin
temelidir. Bir bireyin kredi basvurusunun
reddedilmesi, is basvurusunun elenmesi,
sigorta priminin ylkseltilmesi veya sosyal
yardim almaya uygun bulunmamasi gibi
kritik kararlar, giderek yapay zeka sistemleri
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tarafindan  verilmektedir.  Bu  kararlarin
nedenlerinin bireye aciklanmasi, hukuki bir
gereklilik olmalidir.

Kamusektoriindevekritikozelsektoralanlarinda
(finans, saglik, adalet, egitim) kullanilan yapay
zeka sistemleri icin "agiklanabilirlik sertifikas!"
zorunlu hale getirilmelidir. Bu sertifika, sistemin
kararlarini anlasilir ~ sekilde aciklayabilme
kapasitesini dogrulamaktadir.  Sertifikasyon
streci, bagimsiz teknik denetgiler tarafindan
yuritdlmelive belirli periyotlarla yenilenmelidir.

B. Sinir Otesi Veri Aktarimindaki Bosluklar

Dijital ekonominin kiresel dogasi, veri akisinin
ulusal sinirlarla sinirlandirilamayacagi gercegini
ortaya koymaktadir. Turk vatandaslarinin
verileri, bulut hizmetleri, uluslararasi sosyal
medya platformlar ve cokuluslu sirketlerin
sundugu hizmetler araciligiyla strekli olarak
yurtdisina aktarilmaktadir. KVKK'nin 9. maddesit’
bu aktarimlari dizenlemekle birlikte, uygulama
pratiginde ciddi zorluklar yasanmaktadir.

Turkiye, kritik veri kategorileri icin "veri
yerellestirme" (data localization) politikasini
benimsemelidir.  Ozellikle kamu hizmetleri,
saglik, finans ve ulusal gtvenlikle ilgili veriler,
Tirkiye sinirlan icinde bulunan sunucularda
saklanmalidir. Bununla birlikte, tim verilerin
yerellestirilmesi ekonomik ve teknik acidan
pratik degildir. Bu nedenle "hibrit model"
onerilmektedir: Birinci kategori veriler (kritik
hassas veriler) yurticinde, ikinci kategori veriler
(ticari veriler) yeterli koruma standartlarina
sahip Ulkelerde, Gclincti  kategori veriler
(anonim hale getirilmis veriler) ise serbest
sekilde aktarilabilir.
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C. Children's Digital Privacy: The Principle
of Proactive Protection

In the digital age, children are the most
vulnerable actors in data production. Through
educational platforms, game applications,
social media, and smart toys, children's
behavior, preferences, and learning processes
are constantly recorded. The use of this data
against the child in the future is a socially
unacceptable risk. First, parents often don't
fully understand what data is being collected
and how it's being used. Second, children
cannot be expected to understand the value
and risks of their personal data without
receiving "digital literacy" training.

A "Digital privacy education" course should
be included in Tirkiye's education system.
Starting from the primary school level, children
should be taught about data privacy, personal
information protection, and the consequences
of their digital footprint, as well as internet
security. In addition, the "precautionary
principle" should be applied in digital services
for children. The commercial use of children's
data should be restricted.

VIIl. TECHNOLOGICAL AND
INTERNATIONAL DIMENSIONS

A. Al Transparency and the Right to
Explanation

The issue of transparency in algorithmic
decisions is not just a technical issue but a
foundation of democratic legitimacy. Critical
decisions, such as rejecting an individual's
loan application, rejecting a job application,
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raising insurance premiums, or being deemed
ineligible for social assistance, are increasingly
being made by Al systems. Explaining the
reasons for these decisions to the individual
should be a legal requirement.

An  "explainability certificate" should be
made mandatory for artificial intelligence
systems used in the public sector and critical
private sector areas (finance, health, justice,
education). This certification validates the
system's capacity to explain its decisions in
an understandable manner. The certification
process should be carried out by independent
technical auditors and renewed periodically.

B. Gapsin Cross-Border Data Transfer

The global nature of the digital economy
reveals that data flows cannot be limited by
national borders. The data of Turkish citizens
is constantly transferred abroad through cloud
services, international social media platforms,
and services offered by multinational
companies. Although Article 9 of the KVKKY
regulates these transfers, there are serious
difficulties in practical implementation.

Turkiye should adopt a "data localization"
policy for critical data categories. In particular,
data related to public services, health,
finance, and national security must be stored
on servers located within Turkiye's borders.
However, localizing all data is economically
and technically impractical. For this reason, a
"hybrid model" is proposed: the first category
of data (critical sensitive data) should remain
domestic, the second category of data
(commercial data) can be transferred to
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C. Veri ihlallerinde Hizli Miidahale Sistemi

Veri ihlalleri, dijital cagin kaginilmaz gercegidir.
Siber glvenlik onlemleri ne kadar glcli
olursa olsun, sifir risk mimkin degildir. Bu
nedenle hukuk sistemi, ihlalleri tamamen
onlemeyi hedeflemek yerine, ihlal sonrasi hizli
mudahale ve zarar minimizasyonu stratejilerine
odaklanmalidir.

KVKK'nin 12. maddesi, veriihlallerinin Kurum'a
ve ilgili kisilere bildirilmesini diizenlemektedir.
Ancak mevcut dizenleme, bildirimin
zamanlamasl, icerigi ve ihlalden etkilenen
bireylere  hangi  desteklerin  sunulacag
konularinda yetersizdir. Buylk Olcekli veri
isleyen kuruluslar icin "veri ihlali sigortas!"
zorunlu hale getirilmelidir. Bu sigorta, ihlal
durumunda etkilenen bireylere dogrudan
tazminat odenmesini garanti ederek, zarar
goren kisilerin uzun hukuki stireclere girmeden
saglayacaktir.

Ancak bu bunun icin Kisisel Verileri Koruma

haklarini  elde  etmesini
Kurumu’nun ihlal bildirimlerinin yayinlanmasi
ve duyurulmasinin yaninda aktif bir gorevi
olarak ihlalin somut zararlarini da belirleyen bir
mekanizmasinin bulunmasi sarttir. Bu kurumun
altinda calisan alt bir komisyon veyahut yeni
siber glivenlik yasasi ile de entegre calisacak
ortak bir komisyon ile yiritilebilir. Bu konuda
dizenleyici otoriteler ayrica olasi tespit
mekanizmalarini da ayrica degerlendirmelidir.

Glntmuzde kisisel verilerin korunmasina iliskin
dizenlemeler, bireylerin  haklarini  koruma
amacl tasisa da uygulamada ciddi bosluklar
bulunmaktadir. Konuyu somutlastirmak igin
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basit bir 6rnek verelim: Bankaya mevduat
hesabiniza para yatirdiniz. Bir glin bankanin
kasasina girildi ve paralar calindi. Banka,
kamuoyuna su sekilde bir bilgilendirme yapt:
"Hesaplarinizdaki paralar calinmistir.
Kamuoyuna saygiyla duyurulur.”

Bu bilgilendirme vyapildiginda  bankanin
musterisine karsi sorumlulugu sona eriyor mu?
Elbette hayir. Banka, mevduat sahibine karsi
hem hukuki hem de fiili sorumluluklarini yerine
getirmek zorundadir.

Peki, kisisel veriler konusunda neden durum
farkli? Bir veri ihlali yasandiginda ilgili kurum
yalnizca ihlal bildirimi yapmakla yukimladar.
Zaten magdur olan ve kisisel verisi ihlal edilen
bireyler, bu bildirimin ardindan sireci kendileri
takip etmek zorunda kalmaktadir. Mahkeme ve
dava streglerine kendileri reaksiyon gostererek
ilerleyebilmektedir.

Bu durum, magduriyetin iki katina ¢ikmasina
neden olmaktadir: Once verileriniz ihlal ediliyor,
ardindan haklarinizi korumak igin karmasik
bir sireci tek basiniza yiritmek zorunda
kaliyorsunuz. Bu buyik bosluk, mevcut
dizenlemelerin bireyleri korumakta ne kadar
yetersiz kaldigini agik¢a ortaya koymaktadir.
Kisisel veri ihlallerinde, tipki finansal kayiplarda
oldugu gibi, kurumlarin daha etkin sorumluluk
Ustlenmesi ve bireylerin haklarini koruyacak
mekanizmalarin giiclendirilmesi gerekmektedir.
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countries with adequate protection standards,
and the third category of data (anonymized
data) can be transferred freely.

C. Rapid Response System in Data Breaches

Data breaches are an inevitable reality of
the digital age. No matter how strong the
cybersecurity measures are, zero risk is not
possible. Therefore, the legal system should
focus on rapid post-breach response and harm
minimization strategies rather than aiming to
prevent breaches altogether.

Article 12 of the KVKK18 regulates the
notification of data breaches to the Authority
and the relevant persons. However, the current
regulation is insufficient in terms of the timing
and content of the notification and what
support will be provided to individuals affected
by the breach. "Data breach insurance" should
be made mandatory for organizations that
process large-scale data. This insurance
guarantees direct compensation to affected
individuals in case of breaches, ensuring that
those harmed can obtain their rights without
undergoing lengthy legal processes. However,
for this, the Personal Data Protection Authority
must have a mechanism that determines the
concrete damages of the breach as an active
duty, as well as publishing and announcing
breach notifications. This can be carried
out by a sub-commission working under the
institution or by a joint commission that works
integrated with the new cybersecurity law. In
this regard, regulatory authorities should also
evaluate possible detection mechanisms.
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Today, although regulations on the protection
of personal data aim to protect the rights of
individuals, there are serious gaps in practice.
Let's give a simple example to make the
subject concrete: You deposited money into
your deposit account at the bank. One day, the
bank's vault was broken into and the money
was stolen. The bank informed the public as
follows:

"The money in your accounts has been stolen.
Respectfully announced to the public."

Does the bank's responsibility towards its
customers end when this information is
provided? Of course not. The bank has to
fulfill both its legal and factual responsibilities
towards the depositor.

So, why is the situation different regarding
personal data? In the event of a data breach,
the relevant institution is only obliged to notify
the breach. Individuals who are already victims
and whose personal data has been breached
have to follow the process themselves after this
notification. They can proceed by reacting to
court and litigation processes themselves.

This leads to a doubling of victimization:
First, your data is breached, and then you
have to go through a complex process alone
to protect your rights. This huge gap clearly
reveals how inadequate existing regulations
are in protecting individuals. In personal data
breaches, just as in financial losses, institutions
need to take more effective responsibility, and
mechanisms to protect the rights of individuals
need to be strengthened.




IX. KURUMSALLASMA VE
BILINGLENDIRME

A. Yapay Zeka Etik Komitelerinin
Kurumsallagmasi

Teknolojinin hizli gelisimi karsisinda hukuk, her
zaman bir adim geride kalmaktadir. Bu agig
kapatmak icin, hukuki dizenlemelerin yaninda
"etik yonlendirme" mekanizmalari kurulmalidir.
Yapay zeka sistemleri gelistiren her kurulus,
bagimsiz bir Etik Komitesi olusturmali ve
bu komite, teknolojinin toplumsal etkilerini
degerlendirmelidir.

KVKK Kurumu blinyesinde "Yapay Zeka Etik
Denetim Birimi" olusturulmalidir. Bu birim,
kamu ve 6zel sektorde kullanilan yapay zeka
sistemlerini periyodik olarak etik standartlar
acisindandenetlemelidir. Denetimler, algoritmik
ayrimcilik, veri minimizasyonu, seffaflik ve
hesap verebilirlik kriterlerini kapsamalidir.

B. Dijital Okuryazarlik: Toplumsal
Bilinclenme Stratejisi

En gelismis hukuki dizenlemeler bile,
toplumun  bu  konularda bilingli olmamasi
durumunda etkisiz kalacaktir. Ttrkiye'de dijital
okuryazarlik seviyesi, 6zellikle veri mahremiyeti
konusunda dustktdr. Cogu birey, verilerinin
nasil toplandigini, nerede saklandigini ve kimin
erisebildigini  bilmemektedir. Bu bilgisizlik,
istismara zemin hazirlamaktadir.

Milli  Egitim  Bakanligi  koordinasyonunda,
kapsamli bir "Dijital Mahremiyet Bilinglendirme
Kampanyas!" baslatilabili.  Bu kampanya
sadece okullarla sinirli tutulmayarak yetiskin
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egitim programlari, kamu spotlari, sosyal
medya kampanyalari ve toplum merkezlerinde
dizenlenen atolyelerle desteklenebilir.

X. SONUG VE ONERILER

insan Merkezli Dijital Hukuk Diizeninin
Kurulmasi

Veri mahremiyeti ve ¢zel hayatin korunmasi
sorunu, 2025-2035 doneminde Tirk hukuk
sisteminin ve demokratik kurumlarinin "test
edildigi"  kritik alanlardan  biri  olacaktir.
Burada alinan kararlar, Tirkiye'nin insan
onurunu merkeze alan bir dijital diizen yaratip
yaratamayacagini ortaya koyacaktir. Kaldi
ki bu sadece Turkiye'nin degil tim dinyanin
glindeminde olan bir sorundur.

Hukuk, "teknoloji direnci" gostermek

yerine "teknoloji yonlendirmesi" stratejisi

benimsemelidir. Temel strateji koordineli
bicimde uygulanmalidir: Tasarima gore gizlilik
zorunlulugu, veri hakkinin temel hak olarak
taninmasi(genisletilmesi),  algoritmik  karar
vermenin demokratik denetimi, evrimci hukuk
paradigmasi, sosyal adaletli koruma ilkesi,
biyometrik  verilerin ~ katmanli  korunmasi,
cocuklarin  dijital  haklarinin  glivenceye
alinmasi ve teknolojik egemenlik vizyonu. Bu
stratejiler, hukuk ile teknoloji arasinda yapici
bir kopri kuracaktir. Elbette burada ele alinan
basliklar, konunun yalnizca sinirli bir kismini
yansitmaktadir. Daha derin ve kapsamli bir
bakis acisiyla konuyu incelemek mimkindur.
Bu calismada ornekleyici nitelikteki basliklar
ve degerlendirmeler, hem mevcut somut
eksiklikleri ortaya koymak hem de dizenleyici
onerilerin  hangi yonde ilerleyebilecegine

YAPAY ZEKA CAGINDA VERI MAHREMIYETI

ENG

IX. INSTITUTIONALIZATION AND
AWARENESS

A. Institutionalization of Al Ethics
Committees

Given the rapid development of technology,
the law is always one step behind. To close
this gap, ‘"ethical guidance" mechanisms
should be established in addition to legal
regulations. Every organization developing
artificial intelligence systems should establish
anindependent Ethics Committee and evaluate
the social impacts of the technology.

An "Artificial Intelligence Ethical Audit Unit"
should be established within the KVKK
Authority. This unit should periodically audit Al
systems used in the public and private sectors
for ethical standards. Audits should cover
algorithmic discrimination, data minimization,
transparency, and accountability criteria.

B. Digital Literacy: Social Awareness
Strategy

Even the most advanced legal regulations will
be ineffective if society is not aware of these
issues. The level of digital literacy in Turkiye
is low, especially regarding data privacy.
Most individuals don't know how their data is
collected, whereit's stored, and who has access
to it. This ignorance paves the way for abuse.

Under the coordination of the Ministry of
National Education, a comprehensive "Digital
Privacy Awareness Campaign" can be launched.
This campaign should not be limited to schools
but can be supported by adult education
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programs, public service announcements,
social media campaigns, and workshops held
in community centers.

X. CONCLUSION AND RECOMMENDATIONS

Establishing a Human-Centered Digital
Legal Order

The issue of data privacy and the protection of
privacy will be one of the critical areas where
the Turkish legal system and democratic
institutions are "tested" in the 2025-2035
period. The decisions made here will reveal
whether Turkiye can create a digital order that
puts human dignity at the center. Moreover, this
is a problem that is on the agenda of not only
Tirkiye but the whole world.

The law should adopt a strategy of "technology
orientation" instead of "technology resistance".
The basic strategy should be implemented
in a coordinated manner: the obligation of
privacy by design, the recognition (expansion)
of the right to data as a fundamental right, the
democratic control of algorithmic decision-
making, the evolutionary legal paradigm, the
principle of social justice protection, the layered
protection of biometric data, the guarantee
of children's digital rights, and the vision of
technological sovereignty. These strategies will
build a constructive bridge between law and
technology. Of course, the topics discussed
here reflect only a limited part of the subject.
It is possible to examine the subject from a
deeper and more comprehensive perspective.
In this study, exemplary topics and evaluations
are discussed to reveal the existing concrete
deficiencies and to provide sections that give an
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dair fikir veren kesitler sunmak amaciyla ele
alinmistir.

Hukuk sisteminin basarisi, statik kurallardan
dinamik ilkeler sistemi gecisine baglidir.
Teknoloji her gin degismektedir; hukuk da
bu hizla ayak uydurmak zorundadir. Ancak
degismesi gereken tek sey teknik diizenlemeler
degildir—hukuki dislnce bi¢iminin kendisinin
kokten dontstimu gerekliligi vardir.

Ancak Ug¢ kritik donisim gerceklesmelidir:
Birincisi, veri mahremiyeti "negatif bir hak"
(mtdahale edilmeme) olmaktan ¢ikip "pozitif
bir hak" (kontrol ve yonetim) haline gelmelidir.
Birey, sadece korunmakla kalmamali, verilerini
aktif sekilde ydnetebilmelidir. Ikincisi, hukuk
"ceza odakl" yaklasimdan "6nleme odakl"
yaklasima gecmelidir. Veri ihlalleri yasandiktan
sonra ceza vermek yerine, ihlallerin olusmasini
engelleyen sistemler kurulmalidir. Uclincis,
dizenlemeler "teknoloji-bagimli" degil "deger-
bagimli" olmalidir. Hangi teknoloji kullanilirsa
kullanilsin, korunmasi gereken deger insan
onurudur,

Temel ilke basit ancak glcludir: Hukuk,
insani korumak igin vardir; teknoloji icin degil.
Hukukun varlik nedeni, insan onurunu ve
6zglrliglnl glvence altina almaktir. Teknoloji
iseinsan hayatini kolaylastiran bir aractir; hicbir
kosulda insani aragsallastiran bir sistem haline
gelemez. Eger bu ilke hatirlanir ve kararlilikla
uygulanirsa Turkiye insan onurunu merkeze
alan “adil veri hukuku” ile dinya ic¢in 6rnek
bir model olusturabilir. Boyle bir yaklasim,
yalnizca bireylerin haklarini korumakla kalmaz,
ayni zamanda teknolojinin etik sinirlar icinde
gelismesini saglar.
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Hukukun temel islevi, birey ile glic arasindaki
dengeyi kurmaktir. Bu glg, modern c¢agda
yalnizca  devletin  degil, ayni zamanda
teknoloji sirketlerinin elindedir. Kisisel veriler,
ekonomik deger tasiyan bir unsur haline
geldiginde bireylerin mahremiyet hakki piyasa
dinamiklerinin golgesinde kalmaktadir. Iste bu
noktada, Anayasa’nin 20. maddesinde glivence
altina alinan 6zel hayatin gizliligi ve KVKK
gibi dizenlemeler, yalnizca teorik bir koruma
degil, fiili bir glvence saglamak zorundadir.
Hukuk, bireyin ozerkligini koruyacak sekilde
uygulanmadiginda hukukun
bosluklarindan  vararlanarak  bireyi  “veri

teknoloji
kaynagi”na indirger.

Bu nedenle, veri hukuku vyalnizca teknik bir
dizenleme alani degil, ayni zamanda temel
hak ve ozgurliukler hukuku, kisilik hukuku
ile dogrudan baglantilidir. Avrupa Birligi'nin
Genel Veri Koruma Tuziugu (“GDPR”), bu
anlayisin somut bir ornegidir. GDPR, veri isleme
faaliyetlerini yalnizca seffaflik ve riza ilkesiyle
sinirlamaz; ayni zamanda bireye “unutulma
hakkl”, “veri tasinabilirligi” ve “otomatik
karar vermeye karsi korunma” gibi haklar
tanir. Tlrkiye’nin de benzer sekilde KVKK'yi
gliclendirmesi, ihlal sonrasi bireyin hak arama
strecini kolaylastirmasi ve kurumlara proaktif
sorumluluk ytklemesi gerekmektedir. Clnkd
hukukun amaci, ihlal sonrasi magduriyetin
giderilmesi degil, ihlalin onlenmesidir.

Aksi  takdirde, kontrol edilmeyen teknoloji
bireyleri  “veri tasiyicilarina” donustirecek;
insan, kendi hayatinin 6znesi olmaktan cikip
algoritmalarin = nesnesi  haline  gelecektir.
Ozerklik ve ozgirluk, valnizca teorik bir
kavram olarak kalacak, pratikte ise bir
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idea about the direction in which the regulatory
proposals can progress.

The success of the legal system depends on
the transition from static rules to a dynamic
system of principles. Technology changes every
day; the law has to keep up with this pace. But
technical regulations are not the only thing that
needs to change—legal thinking itself needs to
be radically transformed.

Three critical transformations must occur: First,
data privacy must move from a "negative right"
(non-interference) to a "positive right" (control
and management). The individual should not
only be protected but should also be able to
actively manage their data. Second, the law
should move from a "punishment-oriented"
approach to a "prevention-oriented" approach.
Instead of imposing penalties after data
breaches occur, systems should be established
to prevent breaches from occurring. Third,
regulations should be "value-based" rather
than "technology-based". No matter what
technology is used, the value that needs to be
protected is human dignity.

The fundamental principle is simple but
powerful: Law exists to protect people,
not technology. The raison d'étre of law is
to guarantee human dignity and freedom.
Technology is a tool that makes human life
easier; under no circumstances can it become
a system that instrumentalizes human
beings. If this principle is remembered and
implemented with determination, Tirkiye can
set an exemplary model for the world with its
"fair data law" that puts human dignity at the
center. Such an approach not only safeguards
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the rights of individuals but also ensures that
technology thrives within ethical boundaries.

The main function of law is to establish the
balance between the individual and power. This
power is not only in the hands of the state but
alsointhe handsoftechnology companiesinthe
modern age. When personal data becomes an
element of economic value, individuals' right to
privacy is overshadowed by market dynamics.
At this point, regulations such as the right to
privacy and the KVKK, which are guaranteed in
Article 20 of the Constitution, must provide not
only theoretical protection but also a de facto
guarantee. When the law is not applied in a way
that protects the autonomy of the individual,
technology takes advantage of the loopholes
in the law and reduces the individual to a "data
source".

Therefore, data law is not only a technical
regulatory field but is also directly related
to fundamental rights and freedoms law
and personality law. The European Union's
General Data Protection Regulation (“GDPR”)
epitomizes this understanding. The GDPR does
not limit data processing activities solely to
the principle of transparency and consent;
it also grants the individual rights such as
the "right to be forgotten", "data portability",
and "protection against automated decision-
making". Similarly, Ttrkiye needs to strengthen
the KVKK, facilitate the process of individuals
seeking their rights after a breach, and impose
proactive responsibility on institutions. The
purpose of law is not to eliminate victimization
after a breach but to prevent the breach.




hayale dontsecektir. Bu durum, demokratik
toplumlarin  temel degerlerini zayiflatir ve
bireylerin kendi kimlikleri Gzerinde s6z sahibi
olma hakkini ortadan kaldirir. Hukukun gorevi,
bu slreci durdurmak ve insani merkeze alan bir
dizen kurmaktir.

Turkiye’nin onidnde buytk bir firsat vardir:
Insan onurunu merkeze alan, bireyin ézerkligini
koruyan ve teknolojiyi etik ilkelerle sinirlayan
bir veri hukuku modeli gelistirmek. Boyle bir
model, yalnizca ulusal dizeyde degil, kiresel
Olcekte de ornek teskil edebilir. Clinkl gelecegin

en blydk muicadelesi, teknolojiyi kontrol

etmek degil, teknolojiyi insanin hizmetinde
tutabilmektir. Hukuk, bu micadelenin en giicli
aracidir,
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cercevesinde kisisel verilerin silinmesini veya yok edilmesini isteme, f)
(d) ve (e) bentleri uyarinca yapilan islemlerin, kisisel verilerin aktarildig
Uglncl kisilere bildirilmesini isteme, g) Islenen verilerin minhasiran
otomatik sistemler vasitasiyla analiz edilmesi suretiyle kisinin kendisi
aleyhine bir sonucun ortaya ¢ikmasina itiraz etme, g) Kisisel verilerin
kanuna aykiri olarak islenmesi sebebiyle zarara ugramasi halinde zararin
giderilmesini talep etme, haklarina sahiptir.

Suglar - MADDE 17- (1) Kisisel verilere iliskin suglar bakimindan 26/9/2004
tarihli ve 5237 sayili Tirk Ceza Kanununun 135 ila 140 inci madde
hikimleri uygulanir. (2) Bu Kanunun 7 nci maddesi hikmine aykiri
olarak; kisisel verileri silmeyen veya anonim héle getirmeyenler 5237
sayili Kanunun 138 inci maddesine gore cezalandirilir.
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Otherwise, uncontrolled technology will turn
individuals into "data carriers"; human beings
will cease to be the subject of their own life and
become the object of algorithms. Autonomy
and freedom will remain only a theoretical
concept; in practice, they will become a dream.
This undermines the fundamental values of
democratic societies and eliminates the right
of individuals to have a say over their own
identities. The duty of law is to stop this process
and establish an order that puts people at the
center.

Turkiye has a great opportunity before it: to
develop a data law model that puts human
dignity at the center, protects the autonomy of
the individual, and limits technology to ethical
principles. Such a model can set an example not
only at the national level but also on a global
scale. The biggest challenge of the future is not
to control technology but to keep technology at
the service of people. Law is the most powerful
toolin this struggle.
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kisisel veriler, kanunlarda ongortlen héllerde ilgili kisinin agik rizasi
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hakkinda yeterlilik karari bulunmasi halinde, veri sorumlulari ve veri
isleyenler tarafindan yurt disina aktarilabilir. (2) Yeterlilik karari, Kurul
tarafindan verilir ve Resmi Gazete'de yayimlanir. (...) (4) Kisisel veriler,
yeterlilik kararinin bulunmamasi durumunda, (..) asagida belirtilen
uygun guvencelerden birinin taraflarca saglanmasi halinde (..) yurt
digina aktarilabilir: (...) b) Ortak ekonomik faaliyette bulunan tesebbus
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hikimlerinin uygulanmasini saglamak amaciyla gerekli denetimleri
yapmak veya yaptirmak zorundadir. (4) Veri sorumlulari ile veri isleyen
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sitesinde ya da uygun gérecegi baska bir yontemle ilan edebilir.
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Tlrk ticaret hayatinda sirket ortaklarinin
iliskilerini diizenleyen iki temel belge 6ne ¢ikar:
esas sozlesme ve hissedarlar sozlesmesi. Esas
sozlesme, sirketin hukuki kimligini belirleyen
ve sirket tlzel kisiligine, sirket ortaklarina ve
Uclncl kisilere karsi baglayici olan kurucu
metindir. Buna karsilik hissedarlar sézlesmesi,
ortaklarin kendi aralarinda ve taraf olmasi
halinde sirket tizel kisiligi bakimindan nispi
baglayicilik doguran, olan ¢ogu zaman gizli
kalan ve daha esnek bir hukuki cerceve sunan
bir dizenlemedir.

Son yillarda yatirimcr sayisinin - artmasi,
kurumsal yonetim anlayisinin gelismesi, girisim
ekosisteminin genislemesi ve mevzuat uyarinca
sirket ana sozlesmede yer verilmesi mimkin
olmayanyuktimlilikve taahhitlerin hissedarlar
sozlesmeleri  araciligiyla  dizenlenebilmesi
nedeniyle hissedarlar sozlesmeleri giderek
daha fazla giindeme gelmektedir. Ancak bu
sozlesmelerin  esas sozlesmeyle catismasl
halinde hangi dizenlemenin Ustin olacagl,
normlar hiyerarsisinin neresinde durduklar
ve uygulamada dogan uyusmazliklarin nasil
¢oziimlenecegi konusu 6nemli bir husus olarak
karsimiza gtkmaktadir.

Bu calismamizda, Turk hukuk sisteminde
hissedarlar sozlesmesinin konumu incelenecek,

TR

Hissedarlar Sozlesmesinin Esas
Sozlesme Uzerindeki Etkisi:
Normlar Hiyerarsisi, Uygulama

ve Catisma Sorunlari

SEZEN YILMAZ - ERVA COLAK TUNCEL

normlar hiyerarsisi cercevesinde degerlendirme
yapilacak, uygulamada karsilasilan baslica
sorunlar ve ¢ozim onerileri ele alinacaktir.

1. KAVRAMSAL CERCEVE

1.1. Ticaret Sirketlerinde Sinirli Sayi ilkesi ve
Esas Sozlesmenin Konumu

6102 sayili Turk Ticaret Kanunu (“TTK”)
dizenlemeleri cercevesinde ticaret sirketlerinin
turlerinin sinirli sayr ilkesine gore belirlenmistir.
Ticaret sirketlerinin tirlerine goére kurulus
asamasinda bir esas sézlesmeye sahip olmalari
gerekliligi bulunmaktadir. Yine ortakligin tird
ve esaslari belirlenirken her ticaret ortaklig
icin  dizenlenmis TTK dizenlemelerinin
dikkate alinmamasi gereklidir. Eger kurulan
ticaret sirketi (“ortaklik”, “sirket” ya da “sirket
tizel kisiligi” olarak da anilacaktir) TTKda
duzenlenmisticaret sirketlerinden birisinin ayirt
edici ozelliklerini tasimiyor ve bu cercevede
kurulmuyor ise 6698 sayili Turk Borglar
Kanunu (“TBK”) madde (md.) 620 kapsaminda
tizel kisiligi bulunmayan bir adi ortaklik
sayllacak ve TBK hikumleri cergevesinde
degerlendirilecektir.

Esas soOzlesme, TTKda her ticaret sirketi
tirine gore, belirtilen unsurlari iceren ve
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The Effect of the Shareholders’ Agreement
on the Articles of Association: Hierarchy
of Norms, Issues Arising in Practice,

and Conflicts

In Turkish business life, two fundamental
documents regulate the relationships between
company partners: the articles of association
and the shareholders' agreement. The articles
of association are the founding document that
determines the legal identity of the company
and is binding on the corporate entity, the
partners, and third parties. In contrast, the
shareholders' agreement is a regulation that
creates relative binding force among the
partners themselves and, if applicable, with
respect to the corporate entity, which often
remains confidential and offers a more flexible
legal framework.

In recent years, shareholders’ agreements have
increasingly come to the fore due to the rise in
the number of investors, the development of
corporate governance practices, the expansion
of the entrepreneurial ecosystem, and the
ability to regulate obligations and commitments
that cannot be included in the company's
articles of association under the relevant
legislation through shareholders’ agreements.
However, the question of which regulation
takes precedence in the event of a conflict
between these agreements and the articles of
association, where they stand in the hierarchy of
norms, and how disputes arising in practice are
to be resolved is an important issue.

In this article, we will examine the position of
shareholders’ agreements in the Turkish legal
system, evaluate them within the framework of
the hierarchy of norms, and address the main
problems encountered in practice and propose
solutions.

1. CONCEPTUAL FRAMEWORK

1.1. The Principle of Limited Number in
Commercial Companies and the Position of
the Articles of Association

Under the provisions of the Turkish Commercial
Code No. 6102 (“TCC”), the types of commercial
companies are determined according to the
principle of limited number. Depending on the
type of commercial company, it is necessary
to have a memorandum of association at the
establishment stage. Again, when determining
the type and principles of the partnership, it is
necessary to take into account the provisions
of TCC, which have been regulated for each
commercial partnership. If the commercial
company established (also referred to as
“partnership,” “company,” or “company legal
entity”) does not possess the distinctive
characteristics of one of the commercial
companies regulated in the TCC and is not
established within this framework, it will be




ticaret siciline tescil edilerek tclncu kisilere
karsi gecerli olan kurucu belgedir. Bir ticaret
sirketinin kurulabilmesi icin TTK'da ongorilen
sartlari iceren bir esas sozlesme hazirlanmasi
ve kurucular tarafindan imzalanarak kurulus
asamasinda ortakligin  kurulacak oldugu
ticaret sicil mudurligine tescil igin verilmesi
bir zorunluluktur. Esas so6zlesme, anilan
cercevede mevcut ve mistakbel tim ortaklara
(ortakligin hisselerine kim sahip olursa o hisse
sahibine) yonelmis olan, icerisinde yer alan
dizenlemelerin ortaklik organlarini ve tglncl
taraflari bagladigi anayasal bir dizenlemedir.!

1.2. Hissedarlar Sozlesmesi ve Baglayicilig

Hissedarlar  sozlesmesi,  ortaklarin  kendi
aralarinda ihtiyari olarak yaptiklari TTK'da
dizenlenmemis, herhangi bir sekil sartina
tabi  olmayan, ancak TBK kapsaminda
gecerli olan ve sonuglarini temelde borglar
hukuku alaninda doguran bir 6zel hukuk
sozlesmesidir. Hissedarlar sozlesmesi ozellikle
aile sirketlerinde pay devir kisitlamalari
getirilerek sirkete sonradan dahil olabilecek
ortaklarin sinirlandiriimasi, sirketin yonetim
organinda yalnizca belirli kisilerin yer almasinin
saglanmasi ile sirketin yonetim yapisinin
korunmasi, yine anonim ortaklikla tek borg
ilkesinin disina ¢ikilarak ortaklarin sirkete karsi
baskaca sorumluluklar altina girmesi, ortaklikta
glc dengesinin saglanmasi, korunmasi ve
ortaklarin kendi amacglarina uygun olarak
ortaklik icerisinde bir dizen olusturulmasi
gibi amagclarla dizenlenmekte ve uygulamada
onemi ile dikkat cekmektedir. Hukuki nitelik
olarak bir nispi bir bor¢ sozlesmesi niteligi
tasiyan (borclar hukuku anlaminda yalnizca
sozlesmeyi  imzalayan  kisileri  baglayan)
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hissedarlar  sozlesmesi,  Gclinct  kisilere
(6rnek olarak ortaklik payini devralan Uglnci
kisi konumundaki pay sahibi) karsl ileri
surdlememekte; yukarida ele aldigimiz esas
sozlesme gibi ticaret sirketi anayasasi niteligi
tasimamaktadir.

2. NORMLAR HIYERARSISI ACISINDAN
DEGERLENDIRME

2.1. Esas S6zlesmenin Normatif Ustiinligii

TTK 1,2 ve 126 numarali maddelerine gore ticaret
sirketlerine uygulanacak hukimler basamag
soyle olusturabilmektedir;?

1. Turk hukuk dizenlemelerinde yer alan emredici
hiktmler

2. Emredici hikimlere aykir olmamak Uzere
dizenlenmis sirket esas sozlesmesi

3. TTKda yer alan tizel ticaret sirketlerine iliskin
genel hitkiimler

4. TBK'da yer alan adi ortaklik dizenlemeleri

5. Diger ticari hiikiimler, ticari orf ve adet kurallari
6. Genel hiikiimler

7. Normlar hiyerarsisi cercevesinde emredici
hiikimlerle birlikte uygulanacak olan esas
sozlesmenin dnemi goze carpmaktadir.

2.2. Hissedarlar Sozlesmesi ile Esas Sozlesme
Arasindaki Catisma Durumunda Oncelik

Hissedarlar sozlesmesi ile ortakligin esas
sozlesmesi arasinda bir catisma oldugunda
sirketler hukuku bakimindan uygulanacak
olan esas sozlesme dizenlemeleri olacaktir.
Ornek olarak pay devrine iliskin bir kisitlama
hissedarlar s6zlesmesinde yer aliyor olmasina
ragmen ortakligin esas sozlesmesinde vyer
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considered an ordinary partnership without
legal personality under Article 620 of the
Turkish Code of Obligations No. 6698 (“TCO”)
and will be evaluated within the framework of
the provisions of the TCO.

The articles of association are the founding
document for each type of commercial
company under TCC, containing the specified
elements and registered with the commercial
registry to be valid against third parties. In
order to establish a commercial company, it is
mandatory to prepare articles of association
containing the conditions stipulated in the
TCC, have them signed by the founders, and
submit them to the commercial registry office
where the partnership will be established for
registration during the establishment phase.
The articles of association are a constitutional
arrangement addressed to all current and
future partners (whoever owns the shares of
the partnership) within the aforementioned
framework, and the regulations contained
therein bind the partnership bodies and third
parties.!

1.2. Shareholders’ Agreement and Its Binding
Effect

The shareholders' agreement is a private law
contract that is not regulated by TCC, is not
subject to any formal requirements, but is valid
under the TCO and essentially gives rise to
consequences in the field of contract law. The
shareholders' agreement is particularly used
in family companies to restrict the transfer
of shares, thereby limiting the number of
partners who may join the company at a later
date, ensuring that only certain individuals are

includedinthe company's managementbodyto
protect the company's management structure,
allowing partners to assume additional
liabilities towards the company by deviating
from the principle of single liability in a joint-
stock company, ensuring and protecting the
balance of power within the partnership, and
establishing an order within the partnership in
line with the partners' own objectives. Legally,
a shareholders' agreement is a relative debt
contract (in the sense of contract law, binding
only the persons who sign the agreement) and
cannot be enforced against third parties (such
as a third party shareholder who acquires the
partnership share); it does not constitute a
commercial company constitution like the
articles of association discussed above.

2. EVALUATION FROM THE PERSPECTIVE
OF THE HIERARCHY OF NORMS

2.1. The Normative Supremacy of the Articles
of Association

According to Articles 1, 2, and 126 of the TCC,
the hierarchy of provisions applicable to
commercial companies can be established as
follows;?

1.Mandatory  provisions in  Turkish legal
regulations

2.The company's articles of association, provided
they do not conflict with mandatory provisions
3.General provisions regarding legal commercial
companiesin the TCC

4.Provisions on ordinary partnerships in TCO
5.0ther commercial provisions, commercial
customs and practices

6. General provisions
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almiyorsa Uciinct kisilere karsi bu kisitlama
ileri strllemeyecektir. Yargitayin bir kararinda,
hissedarlar sozlesmesinin sirket tiizel kisiligini
baglamadigini, ticaret sirketi organi olan genel
kurulda alinan kararlarin gecerliligi bakimindan
ortaklar arasindaki harici sozlesmenin degil,
ortaklik esas sozlesmesinin esas alinmasi
gerektigini aclk olarak belirtmistir.® Benzer
sekilde, baska bir kararda, taraflar arasindaki
"Hisse Alim - Satim Sozlesmesi" ve "Is birligi
Gerceve Anlasmasi" ile ongorilen imtiyazlar
TTK md. 478e gore esas sozlesmede
dizenlenmedigi icin gecersiz kabul edilmistir.*
Benzerydnde baskaca kararlarda da hissedarlar
sozlesmesi ile esas sdzlesmesi arasinda celiski
bulundugunda sirket esas sozlesmesi 6ncelikli
kabul edilmistir.> Bu durum, yukarida andigimiz
normal hiyerarsisi dizenlemeleri gereginden
ve ticaret sirketi tizel kisiliginin korunmasi
ilkesinden  kaynaklanmaktadir.  Hissedarlar
sozlesmesi, yalnizca taraflar arasinda baglayic
olup, genel kurul kararlarini etkileyebilmesi icin
esas sozlesmede de hissedarlar s¢zlesmesine
paralel dizenlemelerin yer almasi bir gereklilik
olarak karsimiza ¢gikmaktadir.

2.3. Sirket Tiizel Kisiliginin Hissedarlar
Sozlesmesine Taraf Olmasi ve Organlarin
Kararlari Uzerindeki Etkisi

Hissedarlar sozlesmesine ortakligin = taraf
olmasinda  herhangi  bir hukuki engel
bulunmamaktadir.  Uygulamada, ortaklarin
ortakliga karsi bir borg Ustlenmesi (0zellikle
anonim ortaklikta tek bor¢ ilkesinin disina
cikilmasi  amaciyla), ortaklar  arasindaki
sozlesmenin ortaklik tarafindan da taninmasi,
ortaklik organlarinin yetki alanina giren
durumlarda kararlarin etkilenmesi, ortaklarin
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kendi aralarindaki uyusmazliklarda yaptirim
mekanizmasi gelistirilebilmesi (6rnek olarak
pay devir kisitlamalarina aykirilik halinde devrin
pay defterine islenmesinin engellenebilmesi)
gibi cesitli amaclarla ortaklik da hissedarlar
sozlesmesine taraf olabilmektedir. Bu taraf
olma halinin ortakligin organlarina etkisi ise
tartismalidir.  Normlar hiyerarsisi  kurallari
geregi, ortakligin genel kuruldaki karar alma
usullini etkileyen konularda bu taraf olma hali
hukuki etki dogurmayacak yalnizca taraf olan
ortaklik s6zlesme dizenlemeleri cercevesinde
taahhitleri bakimindan taahhttte bulundugu
kisilere karsi sorumlu olacaktir. Bununla
birlikte yonetim kurulunun yetki alanina giren
konularda sirket tizel kisiliginin hissedarlar
sozlesmesine taraf olmasi mimkindur.® Sirket
tizel kisiligi, hissedarlar sozlesmesindeki
taahhitlerini  yerine  getirirken  normlar
hiyerarsisi ile bagli olacaktir, bu cercevede
ancak esas sozlesmede gecerli olarak yani
TTK’ya uygun sekilde kararlastirilacak baglam
huktUmleri ile hissedarlar sézlesmesinin organ
kararlarina etkisi mimkin olacaktir.”

3. UYGULAMADA ORTAYA CIKAN
SORUNLAR

Hissedarlar sozlesmelerinin  uygulamasinda
ortaya ¢ikan baslica sorunlar, bu sézlesmelerin
ortakligin i¢c isleyisi ve Ucglncl kisilerle
iliskiler bakimindan her zaman baglayicl
olmamasindan kaynaklanmaktadir. Ozellikle
oy hakkina iliskin dizenlemelerde, pay
sahiplerinin belirli yonde oy kullanacag veya
belirli kisilerin yonetim kuruluna segilecegi
yoniundeki anlasmalar, esas sozlesmede
karsilik bulmadigl surece ortaklik organlarini
baglamamakta; genel kurulun aksi yodndeki
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Within the framework of the hierarchy of norms,
the importance of the articles of association,
which are to be applied together with mandatory
provisions, is noteworthy.

2.2. Priority in the Event of a Conflict Between
the Shareholders Agreement and the Articles
of Association

When there is a conflict between the
shareholders' agreement and the articles of
association, the provisions of the articles of
association shall apply under corporate law. For
example, if arestriction on the transfer of shares
isincluded in the shareholders' agreement but
notin the articles of association, this restriction
cannot be enforced against third parties. In one
of its decisions, the Court of Cassation clearly
stated that the shareholders' agreement does
not bind the corporate entity of the company
andthat, interms of the validity of the decisions
taken by the general assembly, which is the
organ of the commercial company, the articles
of association of the company should be
taken as the basis, not the external agreement
between the partners.® Similarly, in another
decision, the privileges envisaged in the
“Share Purchase and Sale Agreement” and the
“Cooperation Framework Agreement” between
the parties were deemed invalid because they
were not regulated in the articles of association
in accordance with Article 478 of the TCC.*
In other decisions along similar lines, when
there was a conflict between the shareholders'
agreement and the articles of association, the
articles of association were given priority.®
This situation stems from the aforementioned
normal hierarchy regulations and the
principle of protecting the legal personality

of commercial companies. The shareholders'
agreement is only binding between the parties,
and for it to affect general assembly decisions,
it is necessary for the articles of association to
contain provisions parallel to the shareholders'
agreement.

2.3. The Company's Legal Entity Being a
Party to the Shareholders' Agreement and Its
Influence on the Decisions of the Organs

There are no legal obstacles to the partnership
being a party to the shareholders' agreement.
In practice, the assumption of a debt by the
partners towards the partnership (particularly
to deviate from the single debt principle in
a joint-stock company), recognition of the
agreement between the partners by the
partnership, influencing decisions in matters
falling within the scope of the partnership's
organs, and developing a sanction mechanism
for disputes between the partners (for instance,
preventing the transfer from being recorded in
the share register in case of violation of share
transfer restrictions). The effect of this party’s
status on the partnership's bodies is debatable.
Pursuant to the rules of the hierarchy of norms,
this party status will not have legal effect
on matters affecting the decision-making
procedure at the general assembly meeting
of the partnership; the partnership shall
only be liable to the persons to whom it has
committed itself within the framework of the
partnership agreement provisions. However,
it is possible for the company's legal entity
to be a party to the shareholders' agreement
on matters falling within the scope of the
board of directors' authority.® The corporate
entity shall remain bound by the hierarchy
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kararlarinin  gecerliligi  etkilenmemektedir.
Yine hissedarlar sozlesmesine uygun olarak
karar alinmasi ancak esas sozlesmede bu
yonde bir dizenleme bulunmamasi alinan
kararin iptali, gecersizligi ve butlani sonucunu
dogurabilmektedir.® Benzer sekilde, hissedarlar
sozlesmelerinde siklikla yer verilen 6n alim,
birlikte satis (tag-along) ve zorunlu satis (drag-
along) haklart TTK uyarinca esas sozlesmede
duzenlenmesi  mumkin olmayan opsiyon
niteliginde hukimler oldugundan, vyalnizca
taraflar arasinda hikim dogurmakta; esas
sozlesmeye yansitilamadiklari icin de Gglincl
kisilere karsl ileri surllememektedir. Bu tur
kisitlamalar ortakliklar hukuku sistematiginde
mutlak etkidogurmamasinedeniyle yatirimcilar
acgisindan hukuki belirsizlik yaratabilmekte
ve c¢ogu uyusmazlik bu nedenle ortaya
¢ikabilmektedir. Yonetim kurulunun yapisinin
belirlenmesine iliskin anlasmalarda da benzer
birsorun gézlemlenmekte; belirli pay gruplarina
Uye atama hakki taninmasi veya yalnizca belirli
kisilerinyonetim kurulunasecilebilmesineiliskin
hikimler, esas sodzlesmede dizenlenmedigi
stirece sirket organlari bakimindan baglayici
olmamaktadir.

4. ¢OZUM ONERILERI VE UYGULAMADAKI
EGILIMLER

4.1. Esas Sozlesme ile Uyumlu Tasarim

Hissedarlar sozlesmesi dizenlemeleri,
esas soOzlesmeye vyansitildiginda  sirketler
hukuku anlaminda gecerli olabilmesi ve bu
sayede Uglncl kisilere (6rnegin  sirkette
pay sahibi olacak mustakbel ortaklara) ileri
surtlebilmesi igin TTK m. 480 kapsaminda

dizenlenmis olan tek borg ilkesi ve TTK m.
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340 kapsaminda duzenlenmis olan “emredici
huktimler” ilkesi basta goz ontne alinmak
tzere TTKile uyumlu olmasi gerekmektedir. Bu
cerceveden bakildiginda, ilgili esas sozlesme
hikmunin ortaklik duzenine etkili bir unsur
haline gelebilmesi ve tglincl kisilere karsi ileri
surllebilir bir sonu¢ dogurmasi da belirtilen
sinirlar kapsaminda degerlendirilecektir. Bu
cercevede, hissedarlar sozlesmesinin mimkin
oldugu olclide esas sozlesme ile uyumlu
tasarlanmasi, esassozlesmelerkalemealinirken
TTK’nin emredici olmayan dizenlemelerinin
gozden gegirilmesiile tarafiradelerine mimkin
oldugu olctide uygun bir yapi tasarlanmasi;
uyumsuz olan noktalarin tespiti ve bu tespit
cercevesinde sozlesme tarafi olan ortaklarin
hizalanmasi 6nem arz edecektir.

Hissedarlar  sozlesmelerinin  sirket  tizel
kisiligi ~ve  Ucuncl  kisiler ~ bakimindan
sinirlt - baglayiciligl  dikkate alindiginda, bu
sozlesmelerde yer alan bazi dizenlemelerin
TTKnin izin verdigi olclide ana sozlesmeye
yansitilmasinin - uygulamada daha gicld
ve oOngorilebilir bir yapr olusturabilecegi
degerlendirilmektedir. Bu c¢ercevede pay
sahipleri arasindaki dengeyi koruyabilecek ve
ticaret sirketinin yonetiminin isleyisine iliskin
belirli hususlar kurumsallastirabilecek cesitli
mekanizmalarin  ana sozlesme {zerinden
kurgulanmasi mumkinddr. Ornegin, TTK m.
478 vd. uyarinca esas sozlesmede ongorilmek
kaydiyla oy hakki, kér payi veya tasfiye payi gibi
alanlarda imtiyaz taninabilmesi, hissedarlar
sozlesmesinde taraflar arasinda kararlastiriimis
bazi haklarin imtiyaz niteligi taninmasi yoluyla
dolayli bicimde i¢c dizenlemeye aktarilmasina
imkan saglayabilir.  Benzer sekilde esas
sozlesmenin nisaplara dair dizenlemelerinde
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of norms when fulfilling its obligations under
the shareholders’ agreement; accordingly, the
shareholders’ agreement can influence the
decisions of the corporate organs only through
provisions validly incorporated into the articles
of association, that is, provisions adopted in
compliance with the TCC”

3. ISSUES ARISING IN PRACTICE

Themainissuesthatariseintheimplementation
of shareholders’ agreements stem from the fact
that these agreements are not always binding
with respect to the internal functioning of the
company or its relationships with third parties.
In matters concerningvotingrights, agreements
stipulating that shareholders will vote in a
certain manner or that certain individuals will
be elected to the board of directors do not bind
the corporate organs unless they are reflected
in the articles of association; therefore, the
validity of general assembly resolutions
adopted to the contrary is not affected.
Likewise, where a resolution is taken in
accordance with the shareholders’ agreement,
but the articles of association contain no
corresponding provision, such a resolution may
be subject to annulment, invalidity, or nullity.®
Similarly, pre-emption, tag-along, and drag-
along rights, which are frequently included in
shareholders’ agreements, are provisions of
an optional nature that cannot be regulated
in the articles of association under the TCC.
Therefore, they only create obligations between
the parties and cannot be asserted against
third parties because they cannot be reflected
in the articles of association. Such restrictions
may create legal uncertainty for investors
because they do not have absolute effectin the

partnership law system, and most disputes may
arise for this reason. A similar issue is observed
in agreements concerning the determination
of the structure of the board of directors;
provisions granting the right to appoint
members to specific shareholder groups or
stipulating that only certain individuals may
be elected to the board of directors are not
binding on the company's organs unless they
are regulated in the articles of association.

4. SOLUTION PROPOSALS AND TRENDS IN
IMPLEMENTATION

4.1. Design Consistent with the Articles of
Association

The provisions of the shareholders’ agreement,
in order to be valid in terms of company law
when reflected in the articles of association
and thereby enforceable against third parties
(for instance, prospective shareholders who
will acquire shares in the company), must
be in compliance with the TCC, taking into
consideration above all the principle of single
obligation regulated under TCC Article 480
and the principle of “mandatory provisions”
regulated under TCC Article 340. From this
perspective, whether the relevant provision
of the articles of association can become an
element thatinfluences the corporate structure
and produce a result that may be asserted
against third parties shall also be evaluated
within the limits. In this context, designing the
shareholders’ agreement to be aligned with the
articles of association to the extent possible,
reviewing the non-mandatory provisions of the
TCC when drafting the articles of association
in order to design a structure that is consistent
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belirli pay gruplarin olumlu oyunun aranmasi
sermaye degisiklikleri, dnemli varlik islemleri,
stratejik yatinm kararlari veya yonetim kurulu
kompozisyonuna iliskin  degisiklikler — gibi
konulardahissedarlarsozlesmesinde dngorilen
mutabakatin  ana sozlesmeye yansitilarak
kurumsal bir giivenceye kavusturulmasina
hizmet edebilir. Ayrica, TTK m. 360 cercevesinde
belirli pay gruplarina yénetim kurulu Gyeligi
icin aday gosterme yetkisi taninmasi yoluyla,
hissedarlar s6zlesmesinde Uzerinde uzlasilmis
yonetim kurulu yapilanmasinin sirket tizel
kisiliginin i¢ dizenine uyarlanmasi mumkin
olabilmektedir. Bu tlr dizenlemelerin, sirket
tizel kisiliginin hissedarlar sdzlesmesine taraf
oldugu durumlarda yonetim kurulunun dolayli
bicimde sozlesmedeki dengelerle uyumlu
sekilde olusmasini destekleyebilecegi; boylece
sozlesmesel mutabakatin  kurumsal yapiya
daha sistematik sekilde entegre edilmesine
katki saglayabilecegi degerlendirilebilir.

4.2. Hissedarlar Sozlesmesinde Uygun
Yaptirim Mekanizmalari Olusturulmasi

Esassozlesmeye emredici TTK dlizenlemelerine
aykiri  bir duzenleme eklenemiyor olmasi
nedeniyle, hissedarlar sozlesmesi ile esas
sozlesme arasinda tam bir paralellik saglanmasi
her zaman mumkin olmamaktadir. Bu nedenle,
hazirlanacak hissedarlar s6zlesmesinde uygun
yaptirim mekanizmalarinin olusturulmasi dnem
tasimaktadir. ihlal durumunda uygulanabilecek
yaptirimlar yalnizca hissedarlar sozlesmesine
taraf olan ortaklari baglyor olsa da
uygulamada genellikle bu ortaklarin organ
Uyeligi de bulunuyor olmasi nedeniyle (kusurun
atfedilebilmesi, organlardaki giic ve vyetkiyi
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kullanma borcu) etkigict artmaktadir. Ozellikle
uygun cezai sart dizenlemelerinin sézlesmede
yer almasi, aynen ifa talebinde bulunabilecek
alanlarin tespiti ile bu tespite uygun olarak
aynen ifa mekanizmalarinin  kurgulanmasi,
yine zararin ispati sarti yer degistirilerek
olusturularak tazminat dizenlemeleri nemli
yaptinm mekanizmalari  olarak karsimiza
citkmaktadir.

4.3. Tahkim ve Alternatif Uyusmazlik C6ziim
Yollarinin Tercihi

Hissedarlar sozlesmesinde yer alan
dizenlemelerin =~ 6zel  uzmanlik  birikimi
gerektiriyor olmasi ve tahkim yargilamasinda
uzman hakemlerin ve hizin on plana ¢ikmasi
alternatif uyusmazlik ¢ozim yontemi olarak
tahkim uygulamasiniyayginlastirmistir. Tahkim,
yetki  anlasmalarinda  kararlastirilabilecek
mekanizmalardan biri olup, bunun 6n sart
olasl uyusmazlik konusunun tahkime elverisli
olmasidir. Tahkime elverislilik, uyusmazligin
tahkim yoluyla cozilebilecek nitelikte olmasini
ifade eder ve bu yoniyle tahkim anlasmasinin
gecerliligineiliskinesaslibirkosuldur.6100sayili
Hukuk Muhakemeleri Kanunu md. 408 tasinmaz
mallar Uzerindeki ayni haklardan veya iki tarafin
iradelerine tabi olmayan islerden kaynaklanan
uyusmazliklarin tahkime elverisli olmadigini
belirtmektedir. Hissedarlar sozlesmesine yetki
dizenlemesi eklerken, sozlesmede yer alan
dizenlemelerin  tahkime elverislilik sartini
saglayip  saglamadig
mekanizma bu cergevede kurgulanmalidir.

degerlendirilmeli®,

Bu kurgu cercevesinde eklenen tahkim sart
uyusmazliklarin hizli ve etkili coziimlenmesinde
dnemli bir rol oynayacaktir.
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with the will of the parties as much as possible,
and identifying the points of inconsistency
and aligning the shareholders who are party
to the agreement within the framework of this
identification will be of importance.

Considering the limited binding effect of
shareholders’ agreements with respect to the
corporate entityandthird parties, itis evaluated
that reflecting certain provisions contained
in these agreements into the articles of
association, to the extent permitted by the TCC,
may create a stronger and more predictable
structure in practice. Within this framework, it
is possible to construct various mechanisms
through the articles of association that may
preserve the balance among the shareholders
and institutionalize certain matters concerning
the functioning of the management of the
commercial company. For example, granting
privileges in areas such as voting rights,
dividend rights, or liquidation shares, provided
thatsuch privileges are stipulated in the articles
of association pursuant to TCC Article 478 et
seq., may allow certain rights agreed between
the partiesin the shareholders’ agreementto be
indirectly transferredintotheinternal corporate
arrangement by recognizing them as privileges.
Similarly, requiring the affirmative vote of
certainshare groupsinthe quorum provisions of
the articles of association may serve to provide
institutional assurance by reflecting in the
articles of association the consensus stipulated
in the shareholders’ agreement with respect
to matters such as capital changes, significant
asset transactions, strategic investment
decisions, or changes to the composition of
the board of directors. In addition, by granting

certain share groups the authority to nominate
candidates for board membership within
the framework of TCC Article 360, it may be
possible to adapt the board structure agreed
upon in the shareholders’ agreement to the
internal organization of the corporate entity. It
may be considered that such arrangements, in
cases where the corporate entity is a party to
the shareholders’ agreement, may support the
formation of the board of directors in a manner
indirectly aligned with the balances set forth
in the agreement, thereby contributing to a
more systematic integration of the contractual
consensus into the corporate structure.

4.2. Establishing Appropriate Enforcement
Mechanisms in Shareholders’ Agreements

Since it is not possible to insert into the articles
of association a provision that is contrary
to the mandatory provisions of the TCC, it is
not always possible to ensure full parallelism
between the shareholders’ agreement and
the articles of association. Therefore, it is
important to establish appropriate sanction
mechanisms in the shareholders’ agreement
to be prepared. Although the sanctions that
may be applied in the event of a breach bind
only the shareholders who are parties to the
shareholders’ agreement, their effectiveness
in practice generally increases because these
shareholders often also hold positions in
the corporate organs (attribution of fault,
the duty to exercise the power and authority
within the organs). In particular, the inclusion
of appropriate penalty clause provisions
in the agreement, the identification of the
areas in which specific performance may be
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5. SONUG

Hissedarlar sozlesmeleri, modern ortaklik
yapilarinda esneklik saglayan 6nemli araclardir.
Ancak esas sozlesme ile catistiklari noktada
normlar hiyerarsisi geregi geri planda kalirlar.
Bu nedenle yatirmcilar ve ticaret sirketi
ortaklari agisindan en saglkli yaklagim iki
belgenin  miUmkin oldugu olcide uyumlu
olusturulmasi,  esas  sozlesmenin  kritik
hikimlerle glgclendirilmesi  ve sozlesme
ihlallerine iliskin net yaptirim mekanizmalar
ongorilmesidir.
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demanded and the structuring of specific
performance mechanisms in accordance with
this identification, as well as the creation of
compensation provisions by shifting the burden
of proving the damage, emerge as important
sanction mechanisms.

4.3, Choice of Arbitration and Alternative
Dispute Resolution Methods

The fact that the provisions in shareholders’
agreements require specialized expertise and
that expert arbitrators and speed come to the
forein arbitration proceedings has popularized
arbitration as an alternative dispute resolution
method. Arbitration is one of the mechanisms
that can be agreed upon in these jurisdiction
agreements, and the prerequisite for its
agreement is that the subject matter of the
potential dispute is arbitrable. Aptitude for
arbitration means that the dispute is of a nature
that can be resolved through arbitration and,
in this respect, is an essential condition for the
validity of the arbitration agreement.® Article
408 of the Code of Civil Procedure No. 6100
states that disputes arising from real rights over
immovable property or matters not subject
to the will of both parties are not suitable
for arbitration. When adding an arbitration
clause to a shareholder’s agreement, it must
be assessed whether the provisions in the
agreement satisfy the condition of arbitrability,
and the mechanism must be structured within
this framework.!® An arbitration clause added
within this framework will play an important
role in the rapid and effective resolution of
disputes.

5. CONCLUSION

Shareholders’ agreements are important tools
that provide flexibility in modern partnership
structures. However, when they conflict with
the articles of association, they take a backseat
due to the hierarchy of norms. Therefore,
the most sound approach for investors and
trading company partners is to ensure that the
two documents are as consistent as possible,
to strengthen the articles of association
with critical provisions, and to establish
clear sanction mechanisms for breaches of
agreement.
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GIRIS

Kripto paralar, dijitallesen finansal sistemin
en tartismali unsurlarindan biri olarak Tork
hukukunda da gindemdeki yerini almistir.
Kripto paralarin hukuki niteligi konusunda
doktrinde farkli gorisler bulunmakla birlikte,
cebriicra hukuku bakimindan temel mesele bu
varliklarin bor¢lunun malvarligi kapsaminda
degerlendirilip  degerlendirilemeyecegi  ve
dolayisiyla haczedilebilir olup olmadigidir.

I.KRIPTO PARA TANIMI

Kripto Para, cesitli sifreleme ydntemleriyle
olusturulan ve transferi saglanan degisim araci
olmasi amaciyla tasarlanmis dijital bir varliktir.
Kripto Para birimleri bir tur dijital, alternatif ve
sanal para birimleridir.*

Kripto para birimleri, elektronik para ve diger
nakdi para birimlerinin aksine merkezi bir
otoriteye bagli degillerdir.?

Adini kriptografi yani sifreleme yonteminden
alan kripto paralarin en dnemli 6zelligi glivenli
yapisi ve merkeziyetsiz olmasidir. Yani kripto
para birimleri  klasik para birimlerinden
farkli olarak merkezi bir otorite araciligiyla
belirlenmemektedir.
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Kripto Para Haczi, Paraya
Cevrilmesi ve Tahsili

SINEM AKAN - YESIM AYBAR

Kripto paralar, 6zellikle 2009 yilinda Bitcoin’in
ortaya cikisi ile birlikte kiresel dizeyde hizla
yayginlasmis, gerek bireysel gerek kurumsal
yatinmcilar acisindan énemli bir ekonomik
deger haline gelmistir. Ancak bu yenivarlik tird,
klasik hukuk sistemleri tarafindan hentiz tam
anlamiyla diizenlenmemistir.

Il. TURKIYE’DE KRiPTO VARLIKLARIN
HUKUKI NiTELIKLERi HAKKINDA
DUZENLEMELER

Turk hukukunda kripto varliklara iliskin ilk
resmi tanim, 16.04.2021 tarihli ve 31456 sayili
Resmi Gazete’de yayimlanan “Odemelerde
Kripto Varliklarin ~ Kullanilmamasina Dair
Yonetmelik” ile yapilmistir. Yonetmeligin 3.
maddesi uyarinca kripto varlik; “dagitik defter
teknolojisi veya benzer bir teknoloji kullanilarak
sanal olarak olusturulup dijital aglar tzerinden
dagitimi yapilan, ancak itibari para, kaydi
para, elektronik para, 6deme araci, menkul
kiymet veya diger sermaye piyasasi araci olarak
nitelendirilmeyen gayrimaddivarliklar” seklinde
tanimlanmistir,

Sermaye Piyasasi Kanunu 3. Maddesi bb bendi
ise “Kripto varlik: Dagitik defter teknolojisi veya
benzer bir teknoloji kullanilarak elektronik
olarak olusturulup saklanabilen, dijital aglar

ENG

Seizure, Liquidation,

and Collection of Cryptocurrency

INTRODUCTION

Cryptocurrencies have become one of the most
debated elements of the digitalized financial
system and have secured their position on
the agenda of Turkish law as well. Although
the legal nature of cryptocurrencies remains
controversial in academic writings, the main
issue from the perspective of enforcement
law is whether these assets can be considered
part of the debtor’s estate and, consequently,
whether they may be subjected to seizure.

I.DEFINITION OF CRYPTOCURRENCY

A cryptocurrency is a digital asset designed to
serve as a medium of exchange, created and
transferred through various cryptographic
methods. Cryptocurrency units constitute a
form of digital, alternative, and virtual currency.

Unlike electronic or other monetary assets,
cryptocurrencies are not tied to a central
authority.

Their most significant characteristics—derived
from the term cryptography—are their secure
structure and decentralization. In  other
words, cryptocurrencies differ from traditional
currencies in that theirvalue and supply are not
determined by a central authority.

Cryptocurrencies have rapidly proliferated
on a global scale, particularly following the
emergence of Bitcoin in 2009, and have become
a significant economic asset for both individual
and institutional investors. However, this new
asset class has not yet been fully regulated by
traditional legal systems.

I1. REGULATIONS CONCERNING THE LEGAL
NATURE OF CRYPTO ASSETS IN TURKEY

Thefirst official definition of crypto assets under
Turkish law was introduced by the “Regulation
on the Disuse of Crypto Assets in Payments,”
published in the Official Gazette dated 16
April 2021 and numbered 31456. Pursuant to
Article 3 of the Regulation, a crypto asset is
defined as “intangible assets that are created
virtually using distributed ledger technology or
a similar technology and distributed through
digital networks, but which are not considered
fiat money, book money, electronic money, a
payment instrument, securities, or other capital
markets instruments.”

Article 3,subparagraph (bb) of the Capital Markets
Law further defines a crypto asset as “intangible
assets that may represent value or rights, created
and stored electronically using distributed ledger
technology or a similar technology, and distributed
through digital networks.”




Uzerinden dagitimi yapilan ve deger veya hak
ifade edebilen gayri maddi varliklar” seklinde
tanimlamistir.

Odemelerde Kripto Varliklarin
Kullanilmamasina  Dair  Yonetmelik'teki
bu tanim, kripto paralarin mevcut hukuki
kategorilerdenfarklioldugunuortayakoymakta,
ancak onlarin ekonomik degerini ve paraya
cevrilebilirligini ortadan kaldirmamaktadir.

Bu diizenlemeye gore:

« Odemelerde kullanilamazlar.

« Odeme hizmetleri saglamak veya elektronik
para ihracricin kullanilamazlar.

+ Kripto para borsalari, kripto varlik fonlarinin
diger kurumlara aktarilmasina aracilik
edemezler.

Sermaye Piyasasi Kurulu (SPK) kripto varliklara
iliskin goruslerini belirten bir diger kurumdur.
SPK her ne kadar kripto para kullaniminin riskli
olduguna yonelik uyarilarda bulunsa da bu
varliklarin menkul kiymet ve borg¢ araci olarak
kabul edilebileceklerini belirtmektedir.

Son vyillarda SPK, kripto varliklara yonelik
fiili dizenlemelere gecis yapmistir. 2024
yilinda Sermaye Piyasasi Kanunu’nda yapilan
bir degisiklikle (7518 sayili Kanun) kripto
varlik kavrami tanimlanmis ve kripto varlik
platformlari  (hizmet saglayicilar)  SPK’'nin
diizenleme ve denetim yetkisi kapsamina
alinmistir (bkz. SPK m. 35/B, 35/C, 99/A, 99/B).
Bu yeni gercevede SPK, kripto varlik hizmet
saglayicilarini  yetkilendirme, izleme ve
denetleme gorevini Ustlenmistir.
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Tirk icra Hukuku bakimindan temel soru
ise; kripto paralarin bor¢lunun malvarligina
dahil edilip edilemeyecegi ve haczedilip
haczedilemeyecegidir.

I11. KRIPTO PARALARIN HUKUKIi NIiTELiGi
A. Yonetmelikteki Tanimin Sinirlari

Yonetmelik, kripto varliklarin  6demelerde
kullanilmasini yasaklamakta, 6deme hizmeti
saglayicilarinin = kripto  varliklara  aracilik
etmesini sinirlamaktadir. Ancak bu diizenleme,
kripto varliklarin malvarligi degeri olarak kabul
edilmesine engel teskil etmemektedir.

B. Doktrindeki Tartismalar

Kripto paralarin hukuki niteligi konusunda farkli
goruslerileri strtlmektedir:

« Para goristli, kripto paralarin ekonomik
fonksiyonlari itibariyle birer para oldugunu
savunur.

« Esya gorisu, kripto paralarin maddi varlik
tasimadigl gerekgesiyle klasik anlamda
“esya” sayllamayacagini, ancak tasinir
hikminde degerlendirilebilecegini  one
surer.

« Malvarligi degeri goriisu, kripto paralarin
herhangi bir hukuki kategoriye tam olarak
oturmasa da, ekonomik deger tasimalari
sebebiyle bor¢lunun malvarligl kapsaminda
degerlendirilmesi gerektigini ileri strer.

o lstanbul24’iinciiicra Hukuk Mahkemesi'nin
19.4.2021 tarihlive E.2021/586, K.2021/675
sayili karari ile, kripto varliklarin 2004 sayili
fcra ve iflas Kanununun 89’uncu maddesi
kapsaminda  degerlendirilmesi  Uzerine,
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The definition set forth in the Regulation on
the Disuse of Crypto Assets in Payments
demonstrates that cryptocurrencies differ
from existing legal categories; however, it
does not negate their economic value or their
convertibility into money.

Under this regulation:

o They may not be used in payments.

« They may not be used for providing
payment services or issuing electronic
money.

« Cryptocurrency exchanges may not
intermediate the transfer of crypto asset
funds to other institutions.

The Capital Markets Board (SPK) is another
authority that has expressed its views on
crypto assets. Although the SPK has issued
warnings regarding the risks associated with
cryptocurrency use, it has also stated that such
assets may be considered securities or debt
instruments under certain circumstances.

In recent years, the SPK has begun transitioning
toward de facto regulation of crypto assets.
With an amendment introduced to the
Capital Markets Law in 2024 (Law No. 7518),
the concept of a crypto asset was formally
defined, and crypto asset platforms (service
providers) were brought within the SPK’s
regulatory and supervisory authority (see
CML Articles 35/B, 35/C, 99/A, 99/B). Under this
new legal framework, the SPK has assumed
the responsibility to authorize, monitor, and
supervise crypto asset service providers.

From the perspective of Turkish enforcement
law, the fundamental question remains whether

SEIZURE, LIQUIDATION, AND COLLECTION OF CRYPTOCURRENCY

cryptocurrencies can be deemed part of the
debtor’s assets and thus be subject to seizure.

I1l. LEGAL DEFINITION OF
CRYPTOCURRENCIES

A. Limits of the Definition in the Regulation

The Regulation prohibits the use of crypto
assets in payments and restricts payment
service  providers  from intermediating
transactions involving crypto assets. However,
this regulation does not prevent crypto assets
from being regarded as assets of economic

value.
B. Debates in Legal Doctrine

Various views have been put forward regarding
the legal nature of cryptocurrencies:

« The “currency” view argues that
cryptocurrencies should be treated as
money, given their economic functions.

o« The “property” view maintains that
cryptocurrencies cannot be considered
“things” in the classical sense due to their
intangible nature, yet they may be treated
analogously to movable property.

« The “asset value” view suggests that,
although cryptocurrencies do notfit squarely
into any existing legal category, they should
nonetheless be included within the debtor’s
estate due to their economic value.

« In its decision dated 19 April 2021 (Merits
2021/586, Decision 2021/675), the Istanbul
24th Enforcement Court assessed crypto
assets within the scope of Article 89 of the
Enforcement and Bankruptcy Law and
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“... bu tir paralarin da emtia veya menkul
kiymet kapsaminda degerlendirilmesi
gerektigi, bir cesit dijital doviz veya sanal
para olarak kabul edildigi, dolayisiyla
haczedilebilecegi” yoninde hikim tesis
edilmesi dikkat ¢ekicidir.®

C. Cebri icra Hukuku Agisindan Onemi

icraveiflasKanunu (“IIK”) m.85'egére, borclunun
paraya cevrilebilecek her tirlii malvarlig
degerinin haczi mimkiindlr. Bu sebeple
kripto paralarin hukuki niteligi tartismalari,
icra hukuku agisindan ikincil 6nemdedir. Esas
mesele, bu varliklarin fiilen tespit edilmesi ve
muhafaza altina alinabilmesidir.

IV. HACiZ KAVRAMI VE KRIPTO PARALARA
UYGULANMASI

A. Haczin Genel Cergevesi

Haciz,bor¢lunun malvarligina hukukenelkoyma
islemidir. Uygulamada bu el koyma, muhafaza
tedbirleriaraciligiyla gerceklesmektedir. Tasinir,
tasinmaz ve alacaklarin haczine dair icra ve iflas
Kanunda acik hikimler bulunmasina ragmen,
kripto paralara 06zgli dlizenleme mevcut
degildir.

B. Kripto Paralarin Saklandigi Yere Gore
Degerlendirme

« Merkezi platformlar: Kripto para borsalari,
kullanici adina clizdan hesabl acarak
varliklarin saklanmasini saglar (SPK Article 3,
subparagraph (aa) and (¢¢)). Bu platformlar,
1K m. 89 anlaminda Gclnci kisi sayilabilir,
Dolayisiyla borclunun bu platformlardaki
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varliklari, haciz ihbarnamesi ile hukuken
haczedilebilir.

« Sicak clizdanlar: Kullanicinin  dogrudan
kontrolinde olan yazilim tabanli
clzdanlardir. Burada Ucincl kisi muhatap
bulunmadigindan, 1IK m. 89 hukimleri
isletilemez.  Ayrica anonimlik  6zelligi,
borclunun  cizdanla iliskilendirilmesini
zorlastirmaktadir.

« Soguk clizdanlar:  Donanim  tabanli

clizdanlardir ve fiziksel aygit niteligi tasirlar.

Bu nedenle 1iK m. 88'de ver alan “kiymetli

seyler” kapsaminda degerlendirilerek fiilen

muhafaza altina alinmalari  mumkindar.

Ancak cihazin iceriginin teknik olarak

incelenmesi zorluk arz etmektedir.

C. Mal Kagirma Riski

Kripto paralarin transfer kolayligi ve anonimlik
ozelligi, borclular acisindan mal kacirma araci
haline gelme riskini dogurmaktadir. Bu, cebri
icra hukukunun etkinligini azaltan bir unsurdur.

D. Mevzuattaki Diizenlemeler ve Eksiklikler

1. Yonetmelik ve Glincel Diizenleme

Yonetmelik, kripto varliklarin 6deme araci
olarak kullanilmasini yasaklamakta; 6deme
ve elektronik para kuruluslarinin kripto varlik
hizmet saglayicilariyla islem  yapmalarini
engellemektedir. Ancak bu  dizenleme
haciz prosedirine dogrudan bir hikim
karsihk, 2024
yilinda yirirliige giren 7518 sayili Kanun ile

getirmemekteydi.  Buna

Sermaye Piyasasi Kanunu’na eklenen 99/B
maddesinin yedinci fikrasi, kripto varliklarin
haczive el konulmasi konusunda agik hikiimler
icermektedir. Buna gobre, miusterilere ait
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held that “such types of money should be
evaluated within the scope of commodities
or securities, are considered a form of
digital foreign exchange or virtual currency,
and therefore may be subject to seizure.”
This ruling is particularly noteworthy.

C.Importance from the Perspective of
Enforcement Law

Pursuant to Article 85 of the Enforcement
and Bankruptcy Law (“EBL”), any asset of the
debtor that can be converted into money,
may also be seized. Therefore, the debates
concerning the legal nature of cryptocurrencies
are of secondary significance in enforcement
law. The primary issue is whether these assets
can beidentified and secured in practice.

IV. THE CONCEPT OF SEIZURE AND ITS
APPLICATION TO CRYPTOCURRENCIES

A. General Framework of Seizure

Seizureisthelegal processbywhichthedebtor’s
assets are taken under the control of the
enforcement authority. In practice, this control
is exercised through preservation measures.
Although the Enforcement and Bankruptcy
Law contains explicit provisions regarding
the seizure of movables, immovables, and
receivables, it includes no specific regulation
concerning cryptocurrencies.

B. Assessment Based on the Storage Method
of Cryptocurrencies

o Centralized platforms: Cryptocurrency
exchanges allow users to store their assets
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by opening wallet accounts in their name
(SPK Article 3, subparagraph (aa) and (¢g)).
These platforms may be considered third
parties within the meaning of EBL Article 89.
Accordingly, the debtor’s assets held on such
platforms may be legally seized through a
notice of seizure.

o Hot wallets: These are software-based
wallets controlled directly by the user. Since
there is no third-party intermediary to serve
as an addressee, Article 89 of the EBL cannot
be applied. Additionally, the anonymity
feature makes it difficult to link the wallet to
the debtor.

o Cold wallets: These are hardware-based
wallets and constitute physical devices.
Therefore, they may be classified as
“valuable items” under EBL Article 88 and
may be physically taken into custody.
However, examining the contents of such
devices poses technical challenges.

C. Risk of Fraudulent Conveyance

The ease of transfer and anonymity associated
with cryptocurrencies creates a risk that
debtors may use them as a means of fraudulent
conveyance. This poses a challenge to the
effectiveness of enforcement mechanisms.

D. Legislative Framework and Existing Gaps

1. The Regulation and Recent Legislative
Developments

The Regulation prohibits the use of crypto
assets as a means of payment and prevents
payment and electronic money institutions
from conducting transactions with crypto asset
service providers. However, the Regulation does
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nakit ve kripto varliklara iliskin tedbir, haciz
ve benzeri her turlu idari ve adli talepler
minhasiran kripto varlik hizmet saglayicilari
tarafindan yerine getirilir. Ayrica bu varliklarin
bilisim sistemleri Uzerinden sorgulanmasi ve
elektronik ortamda haczi, 2004 sayili icra ve
iflas Kanunu’nun 78. maddesi ve 6183 sayili
Amme Alacaklarinin Tahsil Usuli Hakkinda
Kanun kapsaminda mimkin hale gelmistir.
Adli makamlarca el konulan kripto varliklar
ise, Kurulca yetkilendirilmis saklama hizmeti
saglayicilari nezdindeki clizdanlarda muhafaza
edilir.

Bu kapsamda, icra takiplerine konu
dosyalarda alacaklinin talebi dogrultusunda
arttk  dogrudan  kripto  varlik  hizmet
saglayicisina muzekkere yazilarak borglunun
hesap bilgilerinin tespiti ve varliklarinin haczi
talep  edilebilmektedir.* Borclunun  kripto
varligl mevcutsa, bu varlik paraya cevrilerek
alacaklinin alacagl tahsil edilmekte veya
mahsup edilmektedir. Niteligi itibariyle menkul
kiymet olarak kabul edilen bu varliklarin nakde
cevrilmesi, satis islemi niteligi tasir; bu nedenle
satis kararlarinda tarih ve saat belirtilmesi
onemlidir. Zira kripto varlik fiyatlari yiksek
volatiliteye sahiptir ve satis islemi belirtilen
tarih ve saat itibariyle gerceklestirilmelidir.

Ote vyandan, Kkisisel elektronik ciizdanlarda
tutulan (6rnegin soguk cuzdanlardaki) kripto
varliklarin  haczedilebilmesinin  tek olanag
borclunun mal beyaninda bulunmasidir. Zira
bu tir clzdanlar sadece sifre ile erisilebilen
ozel sistemlerdir; herhangi bir merkezi kayit
sistemi bulunmadigi gibi, kullaniciya ait oldugu
ispatlanmadikca teknik olarak bu clizdanlara
erisim de mimkin degildir.
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2. MASAK Diizenlemeleri

Kripto varlik hizmet saglayicilar, Mali Suglari
Arastirma Kurulu (MASAK) yikimlileri arasina
alinmis ve asagidaki yukimliliklere tabi
tutulmustur:

« Musteri kimlik tespiti,

o Islemlerin stirekli izlenmesi,

« SUpheliislem bildirimi,

« Bilgi ve belgelerin glincel tutulmasi.

Bu yukimlultkler, takip bor¢lusunun merkezi
platformlardaki kripto varliklarinin tespitini
ve takibini kolaylastiran dnemli araclar olarak
islev gormektedir.

3. Eksiklikler ve Uygulamadaki Belirsizlikler
Her ne kadar SPK m. 99/B f.7 hikmiyle
merkezi kripto varlik hizmet saglayicilari
Uzerinden vyurdtilecek haciz islemleri igin
bir cerceve ¢izilmis olsa da, soguk ve sicak
clizdanlarda (kullanicinin kendi kontroliinde
tuttugu cizdanlar) saklanan kripto varliklarin
haczine iliskin olarak halen acik ve ayrintili
bir dizenleme bulunmamaktadir. Bu durum,
ozellikle bor¢lunun mal beyaninda bulunmadigi
ya da clizdan anahtarini paylasmadigi hallerde,
icra dairelerinde farkli uygulamalara ve hukuki
belirsizliklere yol agmaktadir.

V. UYGULAMADA KARSILASILAN
SORUNLAR

« Aidiyetin ispati: Clizdanlarin anonim yapisi,
borclu ile kripto varlik arasindaki baglantinin
kurulmasini giglestirmektedir.

+ Teknik erisim engeli: Clzdanlarin sifrelenmis
yaplsl, haczin  fiilen uygulanmasini

zorlastirmaktadir.

KRIPTO PARA HACZI, PARAYA CEVRILMESI VE TAHSILI
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not contain any explicit provision governing
seizure procedures. In contrast, Article 99/B(7),
introduced into the Capital Markets Law by
Law No. 7518 in 2024, sets forth clear rules on
the seizure and confiscation of crypto assets.
Under this provision, all administrative and
judicial requests concerning measures, seizure,
or similar actions relating to customers’ cash or
crypto assets are to be executed exclusively by
crypto asset service providers. Moreover, the
inquiry and electronic seizure of such assets
via information systems have been made
possible under Article 78 of the Enforcement
and Bankruptcy Law No. 2004 and the Law on
the Collection Procedure of Public Receivables
No. 6183. Crypto assets confiscated by judicial
authorities are to be held in wallets maintained
by custody service providers authorized by the
Capital Markets Board.

Within  this framework, in enforcement
proceedings, the creditor may now directly
request that an official writ be issued to the
crypto asset service provider to determine the
debtor’s account information and to seize the
debtor’s assets. If the debtor possesses crypto
assets, these may be converted into cash and
used to satisfy or offset the creditor’s claim.
As these assets are considered securities in
nature, their conversion to cash constitutes
a sale transaction; therefore, specifying the
date and time in the sale order is crucial. This
is because crypto assets are highly volatile, and
the sale must be executed at the designated
date and time.

On the other hand, the only means of seizing
crypto assets stored in personal electronic
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wallets (such as cold wallets) is through the
debtor’s declaration of assets. Such wallets
are private systems that can be accessed
solely by password; they are not subject to any
centralized registration, and technical access is
impossible unless they are proven to belong to
the debtor.

2. MASAK Regulations

Crypto asset service providers have been
included among the obliged entities under the
Financial Crimes Investigation Board (MASAK)
and are subject to the following obligations:

o Customer identification,

« Continuous monitoring of transactions,

« Reporting of suspicious transactions,

e Maintaining up-to-date information and
documentation.

These obligations serve as significant tools that
facilitate the identification and monitoring of
a debtor’s crypto assets held on centralized
platforms.

3. Gaps and Uncertainties in Practice
Although Article 99/B(7) of the Capital Markets
Law establishes a framework for seizure
procedures carried out through centralized
crypto asset service providers, there remains
no clear or detailed regulation regarding the
seizure of crypto assets stored in cold or hot
wallets (i.e., wallets under the user’s exclusive
control). This regulatory gap leads to differing
practices and legal uncertainties within
enforcement offices, particularly when the
debtor fails to file a declaration of assets or
refuses to disclose the wallet keys.




+ Uluslararasi transfer riski: Kripto varliklarin
sinirsiz - transfer  edilebilirligi, yurtdisina
aktarilan varliklara erisimi imkénsiz hale
getirebilmektedir.

« lcra  dairelerindeki  belirsizlik:  Agik

dizenleme yetersizligi nedeniyle farkli

icra mudurlikleri  farkli  uygulamalar

gelistirmektedir.

Sonug olarak; Kripto paralarin hukuki niteligi
konusundaki tartismalar slrmekle birlikte,
cebri icra hukuku bakimindan bu tartismanin
sinirli bir énemi bulunmaktadir. Onemli olan,
buvarliklarin paraya cevrilebilirligi ve ekonomik
degeridir.

o Merkezi platformlarda bulunan kripto
varliklarin, SPK diizenlemeleri ile iiK m.89
cercevesinde haczi mimkiindiir.

« Soguk cuzdanlarin, TIK m. 88 kapsaminda
“kiymetli seyler” olarak degerlendirilmesi ve
fiillen muhafaza altina alinmasi miémkindar.

« Sicak clzdanlarda teknik ve hukuki zorluklar
bulunsa da kripto paralarin haczedilemez
oldugu sonucuna varilamaz.

Bu baglamda, kripto paralarin Tirk icra hukuku
bakimindan haczedilebilir oldugu, bor¢lunun
banka hesabindaki paranin haczi usulliyle
kripto paranin da haczinin mimkin oldugu
kanaatindeyiz. Ancak etkin bir uygulama igin
ozel dizenlemelere ihtiya¢ duyuldugu agiktir.
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V. PRACTICAL CHALLENGES
ENCOUNTERED

o Proof of ownership: The anonymous nature
of wallets makes it difficult to establish a
connection between the debtor and the
crypto assets.

o Technical access barriers: The encrypted
structure of wallets complicatesthe practical
execution of seizure measures.

o Risk of international transfer: The
unrestricted transferability of crypto assets
may render access impossible once the
assets are moved abroad.

o Uncertainty within enforcement offices:
Due to the absence of explicit legislation,
different enforcement offices apply differing
practices.

In conclusion, although debates regarding
the legal nature of cryptocurrencies continue,
such discussions hold limited relevance from
the perspective of enforcement law. What truly
matters is the convertibility and economic
value of these assets.

o Crypto assets held on centralized platforms
may be seized within the framework of SPK
regulations and Article 89 of the EBL.

o Cold wallets may be classified as “valuable
items” under EBL Article 88 and may be
physically taken into custody.

« Although hot wallets present both technical
and legal difficulties, it cannot be concluded
that cryptocurrencies held in such wallets
are inherently immune from seizure.

SEIZURE, LIQUIDATION, AND COLLECTION OF CRYPTOCURRENCY

In this context, we are of the opinion that
cryptocurrencies are, in principle, seizable
under Turkish enforcement law, and that
the method applied to the seizure of funds
in bank accounts may similarly be applied
to cryptocurrencies. However, it is evident
that effective implementation requires specific
legislative regulations.
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I. BELIRLI SURELI i$ SOZLESMESI
UNSURLARI VE KOSULLARI

4857 Sayili Is Kanunu'nun 11. maddesinde
belirli streli is sozlesmesi, belirli streli islerde
veya belli bir isin tamamlanmasi veya belirli bir
olgunun ortaya ¢ikmasi gibi objektif kosullara
bagliolarakisverenileisciarasindayazilisekilde
yapilan is sozlesmesi olarak tanimlanmistir.
Dolayisiyla madde metninden gecerli bir
belirli streli is sozlesmesi imzalanabilmesi icin
birtakim sartlarin arandigi anlasilmaktadir.

Buna gore belirli streli is sozlesmesinin temel
unsurlari:

« Slrenin dnceden belirlenmis olmasi,

« Objektif bir nedenin varligi (isin niteligi
geregi),

« Taraflarin sézlesme ile bu slrenin sinirlarini
acikca belirlemis olmasidir.

Bu baglamda belirli sireli is sozlesmesinin
kosullari asagidaki sekilde karsimiza

¢tkmaktadir.

l.a. Belirli Siireli is S6zlesmesinde Siirenin
Onceden Belirlenmis Olmasi

Belirli streli is sozlesmesinin varligindan
bahsedilebilmesi icin oncelikle, taraflarca is
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Calisma Izni ile Calisan

Yabanci Personellerin Is Akdi

Belirli Siireli Sayilir M1?

TOLGA ERSOY

iliskisinin  bir sureye baglanmis bulunmas
gerekmektedir.  Sozlesmede slre  acikca
bir takvim kesiti (1 Subat-1 Haziran) olarak
belirtilecegi gibi ortilu olarak da sdrenin
belirlenmesi mimkunddr. Strenin ortuld olarak
belirlendigi durumlara; is gezisi veya belli bir
yolculuk i¢in bir soférin ise alinmasi, hastalik
veya dogum izninde bulunan bir isgi yerine,
onun isini gormesi icin bir is¢inin alinmasi,
eksik kalmig islerin tamamlanmasi amaciyla
bir is¢inin ise alinmasi gibi durumlar ornek
verilebilir.

I.b. Belirli Siireli is Sézlesmesi Yapilmasi
Hususunda Objektif Nedenin Bulunmasi

Konuyla ilgili s Kanunu'nda yer verilen yasal
dizenlemede  sidrenin is  sOzlesmesinde
belirlenmis olmasinin yani sira is iliskisinin
stireye baglanabilmesi igin objektif bir nedenin
var olmasl gerektigi de dlzenlenmistir.
Devaminda da objektif nedenler asagidaki
sekilde siralanmistir;

o lsin belirli bir siire devam edecek olmas,

o Is sozlesmesinin bir isin tamamlanmas
amaciyla yapilmis olmasi,

« Belirli bir olgunun ortaya ¢ikmas.

Sézlesme konusu isin sozlesmenin yapildig
esnada sona erecegi tarihin bilindigi veya
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Are Employment Contracts for
Foreign Employees Working with
Work Permits Considered Fixed-Term?

I. ELEMENTS AND CONDITIONS OF A
FIXED-TERM EMPLOYMENT CONTRACT

Article 11 of Labor Law No. 4857 defines a fixed-
term employment contractasawritten contract
between an employer and an employee for
fixed-term work or for the completion of a
specific task or the occurrence of a specific
event, based on objective conditions.
Therefore, it is understood from the text of the
article that certain conditions must be met
in order for a valid fixed-term employment
contract to be signed.

Accordingly, the fundamental elements of a
fixed-term employment contract are:

e The duration must be predetermined,

« There must be an objective reason (arising
from the nature of the work),

e The parties must have clearly defined the
limits of this duration in the contract.

In this context, the conditions of a fixed-term
employment contract are as follows.

l.a. Pre-Determination of the Termina
Fixed-Term Employment Contract

For a fixed-term employment contract to
exist, the employment relationship must first

be limited to a specific period by the parties.
The duration may be explicitly stated in the
contract as a calendar period (e.g., February 1
to June 1) or implied. Examples of situations
where the duration is implied include hiring a
driver for a business trip or a specific journey,
hiring a worker to cover for an employee on sick
leave or maternity leave, or hiring a worker to
complete outstanding tasks.

I.b. Objective Reason for Entering into a
Fixed-Term Employment Contract

The relevant legal regulation in the Labor Law
stipulates that, in addition to the duration
being specified in the employment contract,
there must also be an objective reason for the
employment relationship to be tied to a specific
duration. The objective reasons are listed
below:

« Thework s to continue for a specific period,

« The employment contract is made for the
purpose of completing a specific task,

« The occurrence of a specific event.

If, at the time the contract is concluded, the
date on which the work covered by the contract
will end is known or can be known itis assumed
that the work will continue for a specific period.
Contracts signed for specific situations, such as
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bilinebilecek durumda olmasi halinde isin belirli
bir sire devam edecegi kabul edilmektedir.
Ozellikle bir projenin bitirilmesi seklinde veya
dogum iznine ayrilan personelin yerine isci
alinmasi gibi belirli bir olgunun gerceklestigi
durumlar icin imzalanan sozlesmesi de diger
kosullar tagimasi halinde belirli sireli olarak
kabul edilmektedir. Ayrica 4857 Sayili Kanun’un
11. Maddesinde “gibi objektif kosullara”
seklinde ibareye yer verilerek kanunda sayilan
durumlara benzer durumlarda da belirli streli is
sozlesmesi dlizenleme imkani getirilmistir.

I.c. Belirli Siireli is Sé6zlesmesinin Kural
Olarak Yazili Sekilde Yapilmasi

TemelolarakisKanunu 8. maddesine gore suresi
biryil ve daha uzun olanis sozlesmelerinin yazili
sekilde yapilmasi sarti aranmakta iken, 4857
Sayili Kanun’un 11. maddesinde belirli sureli
is sozlesmesinin stre kisiti olmaksizin gecerli
kabul edilmesi icin yazili sekilde yapilmas
gerektigi belirlenmistir.

II. YABANCILARIN GALISMA iZNi
BASVURUSU VE KOSULLARI

6735SayiliUluslararasiisgiicti Kanunu'ndacalisma
izin surelerine iliskin cesitli dizenlemelere yer
verilmistir. 6735 Sayili Kanun’un 10. maddesinde,
is veya hizmet sozlesmesinin slresini agmamak
kosuluyla ilk basvuruda yabancilara en ¢ok 1
yil gecerli olmak Uzere ¢alisma izni verilecegi,
usuline uygun sekilde vyapilan uzatma
basvurusunun  olumlu  degerlendirilmesi
halinde yabanciya ayni isverene bagl olarak
ilk uzatma basvurusunda en ¢ok iki yil, sonraki
uzatma basvurularinda ise en ¢ok Ug¢ yila kadar
calisma izni verilecegi belirtilmistir.
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Ayni madde hikminde Turkiye’de uzun donem
ikamet izni veya en az 8 yil kanuni ¢alisma izni
olan yabancilarin ise siresiz calisma iznine
basvurabilecegi, ancak bu durumun yabanciya
mutlak hak tanimadigi dizenlenmistir.

I1l. GALISMA iZNi ALINMIS OLMASININ i$
SOZLESMESININ TURUNE ETKISI

Yabanci is¢inin ¢alisma izni almasina bagli
olarak gelisen uyusmazliklar acisindan Yargitay
ictihatlarini iki doneme ayirarak incelemek
mimkinddr.  Yargitay tarafindan  dnceki
donemde verilen kararlarinda yabanci uyruklu
iscinin calisma izni almasi amaciyla imzaladigi
issozlesmesi, calismaizninin temel olarak belirli
bir stireye tabi sekilde verilmesi sebebiyle esasli
bir nedene dayanan belirli streli is sozlesmesi
olarak kabul etmekte ve bu kapsamda calisma
izni prosedlrtnin devami amaciyla birden
fazla yenilenen is sozlesmelerinin  belirsiz
sureli is sozlesmesine donlismeyecegi, belirli
sureli olma niteligini koruyacagi yontnde karar
verilmekteydi.

Ornegin Yargitay 9. Hukuk Dairesi tarafindan

2

bu donemde verilen bir karardal; “..Davaci
is¢i yabanci uyruklu olup, 6 yili askin strede
davaliya ait isyerinde  6gretim  elemani
ve sanat uygulayicisi olarak yenilenen is
sézlesmeleriyle gérev yapmistir. Davacinin 4817
Sayili Yabancilarin Calisma izinleri Hakkindaki
Kanununa tabi olarak belirli sireli izinlerle
calismasi ve isi dikkate alindiginda bir ya da iki
somestr icin belirli streli is s6zlesmesi yapilmasi
bakimindan esasli nedenin bulundugu kabul
edilmelidir. Boyle olunca, birden fazla sayida
yenilenen is sozlesmelerinin is iliskisini belirsiz
sdreli hale déndstirmesi mimkin degildir.

CALISMA IZNTILE CALISAN YABANCI PERSONELLERIN i$ AKDI BELIRLI SURELI SAYILIR MI?
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the completion of a project or the hiring of an
employee to replace personnel on maternity
leave, are also considered fixed-term contracts
if they meet the other conditions. Furthermore,
Article 11 of Law No. 4857 refers to “such
objective conditions,” thereby allowing for the
conclusion of fixed-term employment contracts
in situations similar to those listed in the law.

l.c. Fixed-Term Employment Contracts Must,
as a Rule, Be in Writing

While Article 8 of the Labor Law essentially
requires employment contracts with a term
of one year or longer to be in writing, Article
11 of Law No. 4857 stipulates that fixed-term
employment contracts must be in writing in
order to be considered valid without any time
restrictions.

Il. WORK PERMIT APPLICATIONS AND
CONDITIONS FOR FOREIGNERS

Law No. 6735 on International Labor Force
contains various regulations regarding work
permit periods. Article 10 of Law No. 6735
stipulates that foreigners shall be granted
a work permit valid for up to one year upon
their initial application, provided that it does
not exceed the duration of the employment or
service contract. If the extension application
is evaluated positively in accordance with the
procedure, the foreigner shall be granted a
work permit valid for up to two years upon
their first extension application with the same
employer. and up to three years for subsequent
extension applications.

The same article stipulates that foreigners who
have a long-term residence permit in Turkey or
at least eight years of legal work permit may
apply for an indefinite work permit, but this
does not grant the foreigner an absolute right.

I1l. THE EFFECT OF OBTAINING A WORK
PERMIT ON THE TYPE OF EMPLOYMENT
CONTRACT

Itis possible to examine the Court of Cassation’s
case law regarding disputes arising from
foreign employees working under work permits
by dividing it into two periods. In its earlier
decisions, the Court of Cassation considered
the employment contract signed by a foreign
employee for the purpose of obtaining a work
permit to be a fixed-term employment contract
based on a substantial reason, primarily due to
the fact that the work permit was granted for
a specific period. In this context, it ruled that
employment contracts renewed multiple times
for the purpose of continuing the work permit
procedure would not become indefinite-term
employment contracts, and would retain their
fixed-term nature.

For example, in a decision issued during this
period by the 9" Civil Chamber of the Court of
Cassation: "...The plaintiff employee is a foreign
national and has worked at the defendant's
workplace for more than six years as a member
of the teaching staff and as an artist under
renewed employment contracts. Considering
that the plaintiff worked with fixed-term
permits under Law No. 4817 on Work Permits for
Foreigners and the nature of the job, it should
be accepted that there was a valid reason
for entering into a fixed-term employment

ARE EMPLOYMENT CONTRACTS FOR FOREIGN EMPLOYEES WORKING WITH WORK PERMITS CONSIDERED FIXED-TERM?
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Bunun sonucu olarak da davacinin ihbar
tazminati isteginin reddine karar verilmelidir...”
seklinde gerekgeyle is sozlesmesinin belirli
streli olma 6zelligini koruyacagi vurgulanmistir.

Ancak Yargitay 22. Hukuk Dairesi’nin kapatilarak
9. Hukuk Dairesi ile birlesmesi neticesinde
ictihat birliginin saglanmasi amaciyla 2020
yili Eylil ayinda yayimlanan ilke kararlarinda
gorus degisikligine gidilerek, Turkiye'de calisan
isciler yoninden salt yabancilik unsurunun
belirli streliis sozlesmesi yapilmasiicin objektif
neden olusturmayacagl, iscinin ¢alisma veya
ikamet izinlerinin sureli olmasinin bu noktada
onem arz etmedigi, dolayisiyla is s6zlesmesinin
belirli ya da belirsiz olarak nitelendirilmesi
hususunda belirleyici olmadigr vurgulanmistir.

Halihazirda  VYargitay tarafindan  konuyla
ilgili olarak verilen kararlarda c¢alisma izni
kapsaminda calismasini  slrdiren yabanci
isciyle imzalanan is sézlesmesinin belirli veya
belirsiz sureli oldugu yontndeki degerlendirme
somut olarak is iliskisi incelenerek tespit
edilmekte, 4857 SayiliKanun’un 11. maddesinde
belirlenen kosullarin mevcut oldugu hallerde is
iliskisi belirli streli, aksi halde ise belirsiz sireli
olarak kabul edilmektedir.

Son dénemde konuyla ilgili olarak Izmir
Bolge Adliye Mahkemesi 11. Hukuk Dairesi
tarafindan verilen bir kararda?; “...Davaci vekili,
muvekkilinin is sézlesmesinin belirli sdreli is
sézlesmesi oldugunu ve bakiye stire licretine hak
kazandigini istinaf itirazlarinda ileri sirmdstur.
Yargitay ictihatlarina gdre, Tirkiye'de ¢alisan
yabancilar igin  ¢alisma ve ikamet izinleri
sézlesme siresine gére belirlenmekte olup,
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is sozlesmesinin belirli streli olup olmadigr Is
Kanunu'nun 11. maddesindeki yasal kosullara
gore belirlenmelidir (Cil, S., Is Hukuku Yargitay
ilke Kararlari, (2019 - 2021 Yillari), s. 322).

Somut  uyusmazlikta,  taraflar  arasinda
tarihsiz bir is sozlesmesi dizenlenmis olup,
isin baslangi¢ tarihi ¢alisma belgesinde izin
verilen tarih olarak belirlenmis, sézlesmenin
stiresinin bir yil oldugu ve Calisma ve Sosyal
Guvenlik Bakanligi'na ¢alisma siresinin uzatimi
icin basvuru yapilmasi ve izin alinmasi halinde
is sozlesmesinin sonunda da bu isyerinde
calisacad dizenlenmistir. [s sézlesmesine gére
davaci 'Hasta Danismani' olarak ise alinmistir.
Yapilan isin niteligi geregi sireklilik arz
etmesi sebebiyle is Kanunu'nun 11. maddesi
geregi objektif kosullar bulunmadigindan,
davacinin is sozlesmesi belirli streli degildir.
Bu sebeple, ilk Derece Mahkemesi'nce davacinin
bakiye sire (cret alacaginin reddine karar
verilmesi isabetlidir..." seklindeki gerekgeyle
is sozlesmesinin niteliginin  belirlenmesinde
calisma izni basvurusuna degil yapilan isin
niteligine gore karar verilmistir.

IV. SONUC

Sonu¢ olarak yabanci uyruklu iscilerle
imzalanan is sozlesmelerinin salt calisma
izinlerinin sireli olmasi sebebiyle belirli streli
olarak kabul edilmesi mumkin degildir. Bu
hususta 4857 Sayili Kanun’un 11. Maddesinde
belirlenen kosullarin var olup olmadigina gore
kanaate varilacaktir.

Konuyla ilgili yargi kararlarinda yabanci
iscilerin calisma izni alinmadan calistiriimasi
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contract for one or two semesters. Therefore, it
is not possible for multiple renewed employment
contracts to convert the employment relationship
into one of indefinite duration. Consequently, the
plaintiff's claim for notice compensation should
be rejected...” Thus, it was emphasized that the
employment contract would retain its fixed-
term nature.

However, following the closure of the 22" Civil
Chamber of the Court of Cassation and its
merger with the 9t Civil Chamber, a change in
opinion was made in the principle decisions
published in September 2020 to ensure
consistency in case law. It was emphasized
that, foremployees working in Turkey, the mere
element of foreignness does not constitute
an objective reason for entering into a fixed-
term employment contract, that the fact that
the employee's work or residence permits are
temporary is not relevant in this regard, and
that, therefore, it is not decisive in determining
whether the employment contract is fixed-term
or indefinite-term.

Currently, in decisions issued by the Court of
Cassation on this matter, the determination of
whether the employment contract signed with
a foreign employee continuing to work under a
work permitis for a fixed term or indefinite term
is made by examining the specific employment
relationship. The employment relationship
is considered fixed-term if the conditions
specified in Article 11 of Law No. 4857 are met,
and indefinite-term otherwise.

In a recent decision on this matter, the 11 Civil
Chamber of the Izmir Regional Court of Justice

ruled that? "..The plaintiff's attorney arqued in
his appeal that his client's employment contract
was a fixed-term contract and that he was
entitled to the remaining salary for the duration
of the contract. According to the case law of the
Court of Cassation, work and residence permits
for foreigners working in Turkey are determined
according to the term of the contract, and
whether the employment contract is fixed-term
should be determined according to the legal
conditions set out in Article 11 of the Labor
Law. (Cil, S., Labor Law Supreme Court Principle
Decisions, (2019 - 2021), p. 322).

In the specific dispute, an undated employment
contract was drawn up between the parties,
with the start date of the job determined as
the date permitted in the work permit. The
contract was for a period of one year, and it was
stipulated that if an application was made to
the Ministry of Labor and Social Security for an
extension of the work period and permission was
granted, the employee would continue to work
at this workplace at the end of the employment
contract. According to the employment contract,
the plaintiff was hired as a “Patient Consultant.”
Due to the nature of the work requiring
continuity, and since there are no objective
conditions under Article 11 of the Labor Law,
the plaintiff's employment contract is not for
a fixed term. Therefore, the decision of the Court
of First Instance to reject the plaintiff's claim for
the remaining period's wages is correct..." Thus,
the nature of the employment contract was
determined based on the nature of the work
performed, not on the work permit application.

ARE EMPLOYMENT CONTRACTS FOR FOREIGN EMPLOYEES WORKING WITH WORK PERMITS CONSIDERED FIXED-TERM?
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veya calisma izninin siresiz olarak alinmas
durumlarinda is sozlesmesinin belirsiz sureli
oldugu kabul edilmektedir. Yine baslangicta
usuliine uygun sekilde imzalanan belirli streli
is sozlesmesinin birden fazla defa yenilenmesi
hususunda objektif nedenin bulunmamas
halinde de is sozlesmesi belirsiz sureli kabul
edilecektir.
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IV. CONCLUSION

Consequently, employment contracts signed
with foreign employees cannot be considered
fixed-term solely because their work permits
are temporary. In this regard, a conclusion will
be reached based on whether the conditions
specified in Article 11 of Law No. 4857 are met.

In court decisions on this matter, it is accepted
that the employment contract is indefinite
duration in cases where foreign employees are
employed without a work permit or where the
work permit hes been granted for an indefinite
period. Similarly, if there is no objective reason
for the renewal of a fixed-term employment
contract signed in accordance with the
procedure at the outset, the employment
contract will be considered an indefinite-term
contract.
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I. GIRIS, TARIHGE VE KAVRAM

Yatirrm mallarinin kiralanmasi distncesi ilk
ornekleri itibariyle eski Finikelilere dayanmakla
birlikte modern anlamda finansal kiralamanin
temelinin  olusumu 18. vyy. sonlar Blylk
Buhranini (bkz. Adam Smith)* isaret eder.
Nitekim, bir cati kavram olarak ortaya ¢ikan
“Leasing” ile bu sistemin en yaygin kullanilan
bicimi olmasi sebebiyle ¢ogu zaman birlikte
anilan “Finansal Kiralama” kavramlari Anglo-
Amerikan hukuk sisteminin bir Grintdar.

Turk  Hukukunda ise finansal kiralama
uygulamalar ilk kez 1980 sonrasi giindeme
gelmis 3226 sayili Milga Finansal Kiralama
Kanunu ile mevzuat temeline kavusmustur.
GUnimizde, finansal piyasalarin gelisimine
paralel olarak yenilenen 6361 Sayili Finansal
Kiralama, Faktoring ve Finansman Sirketleri
Kanunu (“FFFK”) yUrirliktedir.

Leasing sistemi, hizla degisen serbest piyasa
kosullarina finansal anlamda uyum saglamakta
zorluk ceken ancak rekabetin disinda kalmak
istemeyen  isletmeler icin,  mulkiyetten
ziyade “kullanim” odakli bir mali ¢ézim yolu
sunmaktadir. Bir diger deyisle, kiraciya malin
sadece ekonomik vyararliligl devredilmekte?
ve sermaye yUkd, mulkiyeti haiz olmanin
kulfetlerinden ari bicimde hafiflemektedir.
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Finansal Kiralama Sozlesmelerinde

Ayiph Mala Iliskin Secimlik
Haklarim Kullanilmasi

TUBA NUR ONCEL

Il. FINANSAL KIRALAMA SOZLESMESi:
TANIM VE UNSURLAR

Finansal kiralama sozlesmesi, FFFK 18.
maddesinde su sekilde tanimlanmistir:

“Finansal kiralama sézlesmesi;  kiralayanin,
kiracinin talebi ve secimi Uzerine l¢lncld bir
kisiden veya bizzat kiracidan satin aldigi veya
baska suretle temin ettigi veya daha dnce
milkiyetine gecirmis bulundugu  bir malin
Zilyetligini, her tirli faydayr saglamak (zere kira
bedeli karsiliginda, kiraciya birakmasini 6ngdren
sozlesmedir.”

Kanuni dizenleme Gg farkl finansal kiralama
yontemi dngérmekle birlikte finansal kiralama
sozlesmesinin temelini kiralayanin bir malin
ekonomik  milkiyetini®, her tdrld fayday
saglamak Uzere ve kira bedeli karsiliginda
kiraclya devretmesi olusturur. Buna gore (i)
kiraya veren (ki bu ancak katiim bankalari,
kalkinma ve yatinm bankalari ile finansal
kiraloma sirketlerini ifade eder) kiracinin talep
ve secimi Uzerine mali Gglnct kisiden satin
alabilir; (ii) mal bizzat kiracidan satin alinarak
kiraciya kullandirilabilir (sale and lease back);
(iii) kiralayanin daha dnce mulkiyetine gegirdigi
veya baska bir yolla temin ettigi bir mal finansal
kiralama soézlesmesine konu edilebilir.
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Exercise of Elective Rights in Relation
to Defective Goods Under Financial

Leasing Agreements

I. INTRODUCTION, HISTORY, AND
CONCEPT

The earliest examples of leasing investment
goods date back to the ancient Phoenicians,
but the foundation of financial leasing in the
modern sense emerged in the late 18" century
during the Great Depression (see Adam Smith)*.
Indeed, the conceptsof “Leasing”asan umbrella
term and “financial Leasing” as the most
commonly used form of this system, which are
often mentioned together, are products of the
Anglo-American legal system.

In Turkish law, financial leasing practices first
came to the fore after 1980 and were given a
legal basis with the repealed Financial Leasing
Law No. 3226. Today, in parallel with the
development of financial markets, the renewed
Financial Leasing, Factoring, and Financing
Companies Law No. 6361 (“FFFK”) is in force.

The leasing system offers a financial solution
focused on “use” rather than ownership for
businesses that struggle to adapt financially
to rapidly changing free market conditions but
do not want to be left out of the competition.
In other words, only the economic benefits of
the asset are transferred? to the lessee, and the
capital burden is lightened without the burdens
of ownership.

I1. FINANCIAL LEASE AGREEMENT:
DEFINITION AND ELEMENTS

Afinancial lease agreement is defined in Article
18 of the FFFK as follows:

‘A financial lease agreement is a contract
whereby the lessor, at the request and selection
of the lessee, purchases an asset from a third
party or directly from the lessee, or otherwise
obtains or already owns the asset, and transfers
possession of the asset to the lessee in exchange
for a lease payment, with the intention of
providing all benefits.”

The legal regulation provides for three different
financial leasing methods, but the basis of
the financial leasing agreement is the lessor
transferring the economic ownership® of an asset
to the lessee in exchange for a rental fee, with
the aim of providing all benefits. Accordingly,
(i) the lessor (which refers only to participation
banks, development and investment banks, and
financial leasing companies) may purchase the
assetfrom a third party at the request and choice
of the lessee; (ii) the asset may be purchased
directly from the lessee and made available to
the lessee (sale and lease back); (iii) an asset
previously acquired by the lessor or obtained
by other means may be the subject of a financial
leasing agreement.
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Finansal kiralama sozlesmesi tirlerinden ilki,
kiracinin bizzat sectigi ve talep ettigi Urind,
kiralayanin bir saticidan temin etmesidir. Bu
yontem uygulamada en sik rastlanilan yoldur®.
Kural olarak bu yontemde iki ayri borg iliskisi
s6z konusu olup bunlar; satici ile finansal
kiralama sirketi arasindaki satis sozlesmesi ve
finansal kiralama sirketi ile kiraci arasindaki
kira sozlesmesidir. Bu noktada ise, ayiptan
dogan secimlik haklarin ileri strilmesinde borg
iliskisinin nisbiligi ilkesi dnem kazanmaktadir.
Bu calismada, finansal kiralama sozlesmesi
yoluyla kiralan malin ayipli olmasi halinde
secimlik haklarin hangi sart ve kosullarda ileri
surllebilecegi ele alinmistir.

I1l. KIRAYA VERENIN AYIPTAN
SORUMLULUGU

Ifade edildigi gibi uygulamada en sik rastlanan
finansal kiralama yonteminde, mal ¢ogunlukla
kiraci tarafindan secilip tespit edilmekle kiraya
veren tarafindan saticidan temin edilmektedir.
Bu baglamda, kiralanani saticidan temin eden
kiraya verenin kiralanan ile iliskisinin sinirli
oldugu® kabul edilir. Gercekten de kiraya veren,
kiracinin belirledigi Grind kiraci ile saticl
arasinda belirlenen sartlar ile satin almakta,
malin kiraciya teslimi dahil stre¢ dogrudan
satici ile kiracr arasinda gerceklestirilmektedir.
Buna paralel olarak uygulamada akdedilen
finansal kiralama sozlesmelerinde, kiracinin
kiralananin niteligi, ozelligi, teslim, satin alma
dahil olmak tzere kosullar Uzerinde satici ile
anlasmis olduguna dair taahhit hikmune yer
verilmektedir.

Hal boyleyken, kiralananda bulunan bir ayip
dolayisiyla kiraya verenin sorumlu tutulmasi
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hakkaniyetle bagdasmayacagl gibi leasing
sistemi ile saglanmasl hedeflenen finansman
fonksiyonu islevinin de aksine sonug¢ dogurur.
Keza, FFK 24/6 maddesinde de kiralananin
bir saticidan/ Ureticiden veya kiracidan temin
edilmesi hallerinde kiraya verenin ayiptan
sorumlu tutulamayacagi agikca diizenlemistir.
O halde, kiraya verenin ayiptan sorumlu oldugu
tek ihtimal, hali hazirda uhdesinde bulunan
bir mali finansal kiralama sozlesmesine konu
etmis olmasidir. Bir diger anlatimla, kiralananin
bir satici/ Ureticiden ve kiracinin secimi Uzere
temin edildigi hallerde kiraya verenin ayiptan
sorumlulugu bulunmamaktadir.

IV. UYGULAMADA BiR ¢OZUM OLARAK
KiRACIYA YETKI DEVRI

Kiralananin bir saticidan temin edilmesi halinde
kiraya verenin ayiptan sorumlu tutulamayacagi
yukarida aciklanmistir. Bu kabul ile ifade etmek
gerekir ki, kiralanandaki ayiptan satici sorumlu
olacaktir. Saticinin bu sorumlulugu ise sdzlesme
tarafl kiraya verene karsi olup tam da bu
noktada soézlesmenin nisbiligi ilkesi nedeniyle
bir ¢c6zim yoluna ihtiyac duyulmustur. Nitekim
kiracinin, satis sdzlesmesine taraf olmamasina
ragmen 6098 sayili Tlrk Borglar Kanunu’nun
(“TBK”) m.219 vd. maddeleri uyarinca ayiba
karsi tekefful kaynakli taleplerini saticiya
yoneltmesi sonucu meydana gelmektedir.

Bu sorun uygulamada, finansal kiralama
sozlesmelerine eklenen “yetki devri” hikmi ile
giderilmektedir. Anilan madde ile ayiba karsi
kiraya verenin sorumlu olmayacagi, kiraya
verenin saticiya karsi olan haklarinin kiraci
tarafindan kullanilacagl kararlastiriimakla; bir
nevi ayiba karsi tekeffil hikimlerinin saticiya

FINANSAL KIRALAMA SOZLESMELERINDE AYIPLI MALA iLISKIN SECIMLIK HAKLARIN KULLANILMASI

ENG

The first type of financial lease agreement
involves the lessor procuring the product
selected and requested by the lessee from
a seller. This method is the most common*
approach in practice. As a rule, this method
involves two separate debt relationships:
the sales agreement between the seller and
the financial leasing company, and the lease
agreement between the financial leasing
company and the lessee. At this point,
the principle of the relativity of the debt
relationship becomes important in asserting
the discretionary rights arising from defects.
This study examines the conditions and
circumstances under which discretionary rights
can be asserted when the leased property is
defective under a financial leasing agreement.

I1l. THE LESSOR'S LIABILITY FOR
DEFECTS

As stated, in the most common financial leasing
method encountered in practice, the goods are
mostly selected and identified by the lessee
and procured by the lessor from the seller. In
this context, it is accepted that the lessor's
relationship with the leased asset is limited®, as
the lessor procures the leased asset from the
seller. Indeed, the lessor purchases the product
specified by the lessee under the terms agreed
between the lessee and the seller, and the
process, including delivery of the goods to the
lessee, is carried out directly between the seller
and the lessee. Parallel to this, financial leasing
agreements concluded in practice include a
commitment clause stating that the lessee
has agreed with the seller on the conditions,
including the nature, characteristics, delivery,
and purchase of the leased asset.

In such circumstances, holding the lessor liable
fora defectin the leased property would not be
equitable and would also defeat the purpose of
the financing function intended to be achieved
through the leasing system. Similarly, Article
24/6 of the FFK clearly stipulates that the lessor
cannot be held liable for defects in cases where
the leased property is procured from a seller/
manufacturer or the lessee. Therefore, the only
circumstance in which the lessor is liable for
defects is when they have included property
currently in their possession in the financial
lease agreement. In other words, the lessor is
not liable for defects in cases where the leased
item is procured from a seller/manufacturer
and at the lessee's discretion.

IV. TRANSFER OF AUTHORITY TO THE
LESSEE AS A SOLUTION IN PRACTICE

As explained above, the lessor cannot be held
liable for defects if the leased property is
obtained from a seller. It must be stated that the
seller will be liable for any defects in the leased
property. The seller's liability is to the lessor
as a party to the contract, and it is precisely at
this point that a solution is needed due to the
principle of relativity of the contract. Indeed,
even though the lessee is not a party to the
sales contract, the lessee's claims against the
defect arising from the warranty under Articles
219 et seq. of the Turkish Code of Obligations
(“TBK”) numbered with 6098 are directed at the
seller.

This issue is addressed in practice by the
“authority transfer” clause added to financial
lease agreements. This clause stipulates that
the lessor shall not be liable for defects and
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karsi ileri strllmesi yoninde kiraciya temsil®
yetkisi verilmektedir. Oyle ki doktrinde, finansal
kiralama soézlesmesi  kapsaminda, kiraya
verenin bu haklaridevretmeyoniinde 4721 sayili
Turk Medeni Kanunu m.2’den kaynakli bir yan
borcunun bulundugu’ da kabul edilmektedir.
Devre iliskin bu akdi hikimlere dayali olarak
ise kiracinin saticiya karsi segimlik haklarini
ileri strmesi, satici aleyhine dava acmasi ve
bu hususta gerekli bilgi ve belgeleri kiraya
verenden temin etmesi mimkiin hale gelmistir.

Nitekim  Yargitay da finansal kiralama
sirketinin tarafi oldugu satis sozlesmesinden
dogan haklarini kiraciya devrine yonelik akdi
hiktumleri gecerli kabul etmektedir (bkz
Yargitay 19. Hukuk Dairesi, 2014/17447 E.,
2015/3417 K.). Ustelik, Yargitay 11. Hukuk Dairesi
ontne gelen uyusmazlikta, traktord finansal
kiralama sirketinden satin alan kiracinin kiraya
veren tarafindan kendisine yetki verilmemesi
nedeniyle traktdrin arizasindan dolayi ithalatg
firma ve onun bayisine basvuramayacagina
hikmetmistir (bkz. Yargitay 11.Hukuk Dairesi,
2020/2806 E., 2021/1856 K.. O halde, kiraya
verenin kiraclya bu hususta aclk yetki
vermemesi halinde kiracinin saticiya karsi
taleplerini ileri sirmesi yahut dava agmasi
mumkin degildir.

Bu noktada, anilan davanin acilabildigi
ihtimalde glindeme gelecek bir sonraki adim
ayiba karsi tekeffulden dogan segimlik haklarin
kullanilabilmesi icin gerekli ihbar ve muayene
kilfetlerinin yerine getirilip getirilmediginin
incelenmesi olacaktir (yetki devri bulunmasina
ragmen ihbar ve muayene kilfetinin yerine
getirilmemesine dayali olarak davanin reddine
yénelik Yargitay. 19. Hukuk Dairesi, 2014/2605
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E., 2014/4784 K.). SUphesiz, gerekli kilfetlerin
yerine getirilmis olmasi halinde ise TBK m.219
vd. hiktUmlerinde yer verilen zamanasimi
surelerine uyulup uyulmadigl ise bir diger
degerlendirme konusu olacaktir.

V. AYIPTAN SORUMLULUGUN SONUGLARI
VE SEGIMLIK HAKLARIN YETKi DEVRINE
UYGUNLUGU

Kiraci, saticlya karsl kiraya veren ve satic
arasindaki satis sozlesmesine dayali olarak
TBK m.229 vd. hilkiimlerine basvurabilir. Kiraya
verenin kiraciya, bu secimlik haklarin kullanimi
yoninde yetki devrinde bulunabilecegi sabit
olmakla “bedelde indirim” ve “sézlesmeden
dénme” secimlik haklarinin bu devre uygun
kabul edilip edilmedigi doktrinde tartismalidir.

Yargitay’inda kabultiinde olan agirlikli gorus, bu
haklarin nitelik ve sonuclari itibariyle alacak
hakki olduklari ve kiraciya devredilebilecekleri
yonindedir®. O halde kiraci, karsi kiralananin
ayipli olmasi nedeniyle saticiya karsi satis
bedelinin indirilmesi, satilanin ayipsiz misli
ile degistirilmesi, onarilmasi ve soézlesmeden
donme secimlik haklarini kullanabilecektir.

Satis sozlesmesindeki sifati yoninden alici
konumunda olan kiraya veren, TBK m.112 genel
hikimleruyarincasahip oldugu tazminat talebi
hakkini da kiraciya devredebilir®. Bu noktada
teknik anlamda bir alacak devri s6z konusu
olup devre iliskin akdi hikimlerin TBK ilgili
hiklimlerinde 6n gorulen yazili sekil sartina
uygun yapilmasi gerekir.

FINANSAL KIRALAMA SOZLESMELERINDE AYIPLI MALA iLISKIN SECIMLIK HAKLARIN KULLANILMASI

ENG

that the lessee shall exercise the lessor's rights
against the seller. In a sense, the lessee is
granted the authority to represent® the lessorin
asserting warranty provisions against the seller.
Thus, indoctrine, itis also accepted that, within
the scope of the financial leasing agreement,
thelessorhasasecondary obligation to transfer
these rights’, arising from Article 2 of the Turkish
Civil Code numbered with 4721. Based on these
contractual provisions regarding assignment,
it has become possible for the lessee to assert
their discretionary rights against the seller,
file a lawsuit against the seller, and obtain the
necessary information and documents from
the lessorin this regard.

Indeed, the Court of Cassation also considers
the contractual provisions regarding the
transfer of rights arising from the sales contract
towhich thefinancial leasingcompanyis a party
to the lessee to be valid (see Court of Cassation
19th Civil Chamber, Case No: 2014/17447,
Decision No: 2015/3417). Moreover, in a dispute
brought before the 11th Civil Chamber of the
Court of Cassation, it ruled that a lessee who
purchased a tractor from a financial leasing
company could not apply to the importer and
its dealer for the tractor's malfunction because
the lessor did not authorize him to do so (see
Court of Cassation 11th Civil Chamber, Case No:
2020/2806, Decision No: 2021/1856 ). Therefore,
if the lessor does not expressly authorize the
lessee in this regard, the lessee cannot assert
claims against the seller or file a lawsuit.

At this point, if the aforementioned lawsuit
can be filed, the next step to be considered
will be to examine whether the notification
and inspection obligations necessary for the

exercise of the elective rights arising from
liability for defects have been fulfilled (Court
of Cassation ruling rejecting the lawsuit on the
grounds that the notification and inspection
obligations were not fulfilled despite the
delegation of authority. 19th Civil Chamber,
Case No: 2014/2605, Decision No: 2014/4784 K.).
Undoubtedly, if the necessary obligations have
been fulfilled, compliance with the limitation
periods set forth in the provisions of Article
219 et seq. of TBK will be another subject of
evaluation.

V. CONSEQUENCES OF LIABILITY FOR
DEFECTS AND THE COMPATIBILITY OF
ELECTIVE RIGHTS WITH THE TRANSFER
OF AUTHORITY

The Lessee may refer to the provisions of Article
229 et seq. of TBK based on the sales contract
between the Lessor and the Seller against the
Seller. While it is established that the Lessor
may delegate authority to the Lessee regarding
the exercise of these discretionary rights, it is
debated in doctrine whether the discretionary
rights of “price reduction”and “withdrawal from
the contract” are deemed appropriate for this
delegation.

The majority opinion accepted by the Court
of Cassation is that these rights are rights to
receive payment in terms of their nature and
consequences and can be transferred to the
lessee®. Therefore, the lessee may exercise the
discretionary rights to reduce the sale price
against the seller due to the defectiveness of
the leased property, to have the sold property
replaced with a defect-free equivalent, to have
it repaired, or to withdraw from the contract.
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V1. SONUG

Finansal kiralama sozlesmelerinde  ayipli
mala iliskin secimlik haklarin  kullanilmasi,
yapinin niteligi ve borg iliskilerinin nisbiligi
ilkesi nedeniyle satis sozlesmelerine gore
farkli bir goriinim sergilemektedir. Kiralananin
kiracinin talep ve segimi Uzerine Gglinci kisiden
temin edildigi yaygin modelde, kiraya verenin
fonksiyonu esasen finansman saglamakla sinirli
olup sozlesme konusu mala iliskin ayiplarindan
saticinin sorumlu oldugu kabul edilir. Bu
durumda kiracinin TBK m. 219 vd. hikimlerine
dayanan secimlik haklarini dogrudan saticiya
yoneltmesi, satis sozlesmesinin tarafi olmamasi
sebebiyle ancak kiraya veren tarafindan acik bir
yetki devrinin yapilmasi halinde mimkindur.
Yargitay da bu yaklasimi benimsemekte ve
yetki verilmedigi sirece kiracinin saticiya
basvuramayacagini ictihat etmektedir. Bunun
yaninda, kiracinin ayip ihbari, muayene
kulfetleri ve zamanasimi sirelerine riayet
etmesi secimlik haklarin kullanilabilmesinin
zorunlu kosullandir. Sonug olarak, finansal
kiralama iliskilerinde ayiptan dogan taleplerin
ileri surdlebilmesi, kiraya verenin aclk yetki
devri iceren sozlesmesel dizenlemelerine ve
kiracinin ayip rejimine iliskin yukimlaliklerini
geregi gibi yerine getirmesine bagli olup bu
sartlar saglandiginda finansal kiralamanin
finansman ve kullanim islevleri arasinda dengeli
bir ¢c6zim elde edilmektedir.
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The lessor, who is in the position of the buyerin
terms of their status in the sales contract, may
also assign® their right to claim compensation
to the lessee in accordance with the general
provisions of Article 112 of TBK. At this point,
technically speaking, an assignment of a claim is
involved, and the contractual provisions relating
to the assignment must be made in accordance
with the written form requirement stipulated in
the relevant provisions of TBK.

VI. CONCLUSION

The exercise of elective rights regarding
defective goods in financial lease agreements
presents a different picture compared to
sales agreements due to the nature of the
structure and the principle of proportionality
of debt relationships. In the common model
where the leased item is procured from a third
party at the request and choice of the lessee,
the lessor's function is essentially limited
to providing financing, and the seller is held
responsible for defects in the goods subject
to the contract. In this case, the lessee's right
to exercise their discretionary rights based
on the provisions of Article 219 et seq. of TBK
directly against the seller is only possible if the
lessor expressly delegates authority, as the
lessee is not a party to the sales contract. The
Court of Cassation also adopts this approach
and has ruled that the lessee cannot apply to
the seller unless authorized. In addition, the
lessee's notification of defects, compliance
with inspection obligations, and observance
of limitation periods are mandatory conditions
for the exercise of discretionary rights.
Consequently, the assertion of claims arising
from defects in financial leasing relationships

depends on  contractual arrangements
containing an explicit delegation of authority
by the lessor and the tenant's proper fulfilment
of obligations under the defect regime. When
these conditions are met, a balanced solution
is achieved between the financing and usage
functions of financial leasing.
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